COLUMBIA 


m 


LAW  REVIEW 


Vol.  Xlll— 1913 


NEW    YORK 
1913 


K 
A1C77CS 


Copyright,  1913 
By  the  Trustees  of  The  Columbia  Law  Review 


660480 

3/.  ^.   ^7 


INDEX 

TO 

VOL.  Xlll-iqi? 


TITLE  INDEX  TO  ARTICLES 

PAGE 

Antecedent  Indebtedness  as  Constituting  VAtire  in  New  York. 

Miller,  David  H.  612 

CoNTOACTUAL  CLAIMS  IN  INTERNATIONAL  Law Borchard,  EdTvitt  M.  457 

Common  Law,  The  Future  of  the Fowler,  Robert  Ludlow  595 

Common  Law,  The  Genius  of  the Pollock,  Frederick 

VII.  Perils   of   the    Market    Place i 

VIII.  The    Perpetual    Quest 93 

Consular  Officers,  Rights  of,  to  Letters  of  Administration  Under 

Treaties  with  Foreign  Nations Coudert,  Frederic  R.  181 

Dividends  for  Future  Stockholders,  Declaring  —  Chaplin,  Stewart  401 
Due  Process  of  Law,  The  Evolution  of,  in  the  Decisions  of  the 

United    States    Supreme   Court Bird,    Francis    W.    37 

Equitable  Conversion  by  Contract Stone,  Harlan  F.  369 

Executive  Commissions  of  Inquiry Moore,  W.  Harrison  500 

Extinguishment   of    Easements    by    Impossibility   of   User. 

Abbot,  Edwin  H.,  Jr.  409 
Extra-Territorial  Force  of  Personal  Statutes,  The 

Munson,  F.   Granville  314 
Income   Tax    Law   and   "Deduction   at   the    Source,"    The 

Glenn,  Garrard  714 

Insurance   Cases,    Election   in Richards,   George    51 

Justice  According  to  Law Pound,  Roscoe  696 

Legal  System  of  Quebec,  The Walton,  F.  P.  213 

Parliament  Act  and  the  British  Constitution,  Tnt..Jenks,  Edward  232 

Procedure  in  the  Feudal  Curia  Regis Adams,  George  Burton  277 

Progressiveness  of  the  United  States  Supreme  Court,  The 

Warren,  Charles  294 

Property,    Disparagement   of Smith,    Jeremiah 

1 13 

II 121 

Railroad  Valuation,  Some  Legal  Problems  0T...Riggs,  Royal  E.  T.  567 

Sales  of  Goods   Statutes  in   New   York Burdick,  Francis  Af.  389 

State    Pouce    Power,    A    Bulwark    to   the— The    United    States 

Supreme  Court Warren,   Charles  667 

Tax  Exemptions.  The  Nature  of Goodnow,  Frank  J.  104 

Warehouse  Receipts  Act,  The  Effect  of  the  Uniform.  .Mohun,  Barry  202 


BOOK  REVIEWS 

PAGE 

Adams  :  The  Origin  of  the  English  Constitution 176 

Arnold  :   The  Law  of   Damages  and   Compensation 760 

Beard:  An  Economic  Interpretation  of  the  Constitution  of  the  United 

States    659 

Beard  :    The    Supreme   Court   and   the    Constitution 87 

Berolzheimer:  The  World's  Legal  Philosophies  (Vol.  H,  Modem 
Legal  Philosophy  Series).    Translated  from  the  German 

by   Rachel   Szold  Jastrow 363 

Blakemore  and  Bancroft  :  The  Inheritance  Tax  Law 179 

BoGERT:   The    Sale   of   Goods   Act   in    New   York 456 

Booth  :  A  Treatise  on  the  Law  of  Street  Railways.   Second  Edition, 

by  Isaac  C.  Sutton  and  Paul  H.  Denniston 453 

Bouve:  a  Treatise  on  the  Laws  Governing  the  Exclusion  and  Ex- 
pulsion   of    Aliens    in    the    United    States 452 

Brissaud:  a  History  of  French   Private  Law    (Vol.   Ill,  Continental 

Legal  History  Series).    Translated  by  Rapelje  Howell..  272 

Collier:    Bankruptcy.     Ninth    Edition,    by    Frank    B.    Gilbert 563 

Collins  :    The   Fourteenth    Amendment   and   the    States 559 

Dougherty:  Power  of  Federal  Judiciary  over  Legislation;  its  Origin; 
the  Power  to  Set  Aside  Laws ;  Boundaries  of  the  Power ; 
Judicial   Independence;   Existing  Evils   and   Remedies..     87 

Fletcher  :  Corporation  Forms  and  Precedents 765 

Hale:  Handbook  on  the  Law  of  Damages.     Second  Edition,  by  Roger 

W.    Cooley 452 

Harris  :  Principles  of  the  Criminal  Law.    Twelfth  Edition,  by  Charles 

L.    Attenborough 453 

Hershey:   The  Essentials  of   International  .Public  Law 178 

Hicks:   Aids  to  the   Study  and   Use   of  Law   Books 661 

Jenks:   a    Short   History   of   English   Law 274 

Jones  :    Statute    Law-Making    in    the    United    States 562 

Lewis  and  Putney:   A  Handbook  on  Election   Laws 565 

Macomber:  The  Fixed  Law  of   Patents.     Second  Edition 761 

McLaughlin  :  The  Courts,  the  Constitution,  and  Parties.    Studies  in 

Constitutional  History  and  Politics 87 

Miraglia:  Comparative  Legal  Philosophy  Applied  to  Legal  Institutions 
(Vol.  Ill,  Modern  Legal  Philosophy  Series).  Translated 
by     John     Lisle.     With     an     Introduction     by     Albert 

Kocourek    366 

Moore:  The  Supreme  Court  and  Unconstitutional  Legislation 
(Columbia   Studies   in   History,   Economics  and   Public 

Law,    Vol.    LIV,    Number   2) 559 

Ransom  :  Majority  Rule  and  the  Judiciary,  an  Examination  of  Current 
Proposals  for  Constitutional  Change  Affecting  the  Rela- 
tion of  Courts  to  Legislation.  With  an  Introduction  by 
Theodore    Roosevelt 87 


BOOK  REVIEWS.  v 

PAGE 

RiCKETTs:   A   Manual  of  American   Mining  Law 368 

Salmond:   The  Law  of   Torts.    Third   Edition 658 

Salmond:  a  Summary  of  the  Law  of  Torts 658 

Sedgwick:    Damages.    Ninth    Edition,    revised,    rearranged    and    en- 
larged, by  Arthur  G.  Sedgwick  and  Joseph  H.  Beale. .  175 
Shadwell:     Enactments     in     Parliament     Specially  Concerning    the 

Universities  of  Oxford  and  Cambridge 765 

Thom  :   The  Canadian   Torrens   System 661 

Various  European  Auth(»s:  A  General  Survey  of  Events,  Sources, 
Persons,  and   Movements  in   Continental  Legal  History 

(Vol.    L    Continental    Legal    History    Series) 270 

Vernier:   Cases  on   Marriage  and  Divorce 273 

Willis:  The  Law  of  Negotiable  Securities.    Third  Edition,  by  Joseph 

Hurst    362 

Woodward:  The  Law  of  Quasi-Contracts 664 

Young:    Foreign    Companies   and   Other   Corporations 565 


TABLE  OF  RECENT  CASES. 

Numbers  in  heavy-faced  tyPe  refer  to  NOTES,  plain  type  to  RECENT 

Decisions. 


PAGE 

Aaron  v.  State 746 

Act  Concerning  Public  Utilities, 

Inre 75 

Adams  Express  Co.,  Alcorn  v.. .   1 59 

Adan,  Patterson  v 261 

Alcorn  v.  Adams  Express  Co. . .    159 

Allen,  Feinberg  v. 654 

American  Bonding  Co.  of  Balti- 
more V.  Reynolds 757 

American  Gas  &  Elec.  Co.,  Rus- 
sell V 146,  165 

Anaconda  Copper  Mining  Co.  v. 
Butte  Balaklava  Copper  Co...  253 

Apkins,  Commonwealth  7/ 258 

Appalachian  Gas  Co.,  Jasper  v. 

431,  439 

Armour  &  Co.,  Ketterer  v 254 

Atchison,  etc.  Ry.  Co.  v.  Smith. . 

637,  642 
Atlantic  Coast  Line  R.  R.  Co., 

Harper  v 656 

Atlantic  Coast  Line  R.  R.  Co.  v, 

Hinely-Stephens  Co 543 

Auburn  Tel.  Co.,  Casey  v 448 

F.  &  J.  Auditore  Co.,  Pensabene  v.  160 
Aurora  v.  Hayden 171,  152 

Backus  V.  Feeks 426,  447 

Baker  v.  Baker 759 

Banker's  &  Merchant's    Mutual 

Fire  Relief  Ass'n,  Oatman  v. 

739,  752 

Bank  of  Union.  Clark  v 743 

Bank  v.  Carnegie  Trust  Co 641 

Bankers'  Life  Ass'n,  Duffy  v 647 

Bassett  v.  Mayor  &  City  Council 

of  Ocean  City 74 

Bauer  &  Cie  v.  O'Donnell.  ..632,  652 
Baxter  &  Co.,  Commonwealth  v.    83 

Beihl  V.  Martin 656 

Benedict.  Howe  v 737,  757 

Bergdorf,  Matter  of 360 

BerKner  z/.  D'Evelyn 73 

Bertuch  v.  U.  S.  &  Hayti  Tel.  & 

C.  Co 446 

Bible,  Chapman  v 82 

Bidwell,  Huff  v 166 

Bloomer,  Sehon  v 753 

Board  of  Public  Utilities 

Comm'rs,  Pub.  Ser.  Gas  Co.  v. 

780,  756 
Borden  Ice  Cream  Co.  v.  Borden's 

Condensed  Milk  Co 449 


PAGE 

Bowden,  Sinnot  v 354 

Bowling,  United  Iron  Works  Co. 

V. 650 

Boyd,  Northern  Pac.  Ry.  Co.  v..    546 

Brewster  v.  Silverstein 166,  162 

Brennan,  Tillinghast  v 556 

Bricka,  Plumiera  v 446 

Brooklyn  City  R.R.  Co.,  Brooklyn 

Heights  R.R.  Co.  t/ 66,    75 

Brooklyn    Heights  R.    R.    Co.. 

Nugent  V 359 

Brown-Ketcham   Iron  Works  v. 

Swift  Co 439 

Burlingham  v.  Crouse 626,  640 

Butte     Balaklava    Copper    Co., 

Anaconda  Copper  Mining  Co. 

•"' 353 

Buttner  v.  Kasser 246.  261 

Cal.  Development  Co.,  Thayer  v.  269 
Cal.  Safe  Dep.  &  Trust  Co.,  Peo- 
ple z/ 62,    76 

Campbell,  Work  v 268 

Canaswacta  Knitting  Co. ,  Morse 

V 624,  555 

Capper  v.  Stotler 351 

Carlesi,  People  v 418,  440 

Carnegie  Trust  Co.  v.  First  Nat. 

Bank 641 

Carpenter,  Lawton  v 1 58 

Carteret  Steel  Co.,  Knickerbocker 

Trust  Co.  7/ 648 

Casein  Co.  of  Amer.,  Wester  z/.. .   163 

Casey  v.  Auburn  Tel.  Co 448 

Catlett,  Moran  t/ 550 

Catskill  Nat.  Bank  v.  Dumary. . . 

333,  359 
Central  Lumber  Co.  v.  S.  Dak. . . 

330,  347 
Central  Trust  Co.,  Havana  Cent. 

R.  R.  Co.  v 727,  743 

Central  Trust  Co.  v.  Skillin 450 

Chamberlain  v.  City  of  Lewiston 

et  al 552 

Chapman  v.  Bible 82 

Chesapeake,  etc.,  Ry.  Co.,  M'Al- 

lister  V 78 

Chino  Lee  z/.  U.  S 745 

Chockalingam  Pillai 261,  269 

Citizen's  Sav.  &  Trust  Co.,  First 

Unitarian  Ass'n  v 655 

City  of  Buffalo,  Inre 267 

City  of  Coeur  d'Alene,  Fell  v 443 


TABLE   OF   RECENT   CASES. 


Vll 


PAGE 
City  of  Leavenworth,  E wing  v.   .   551 
City  of  Lewiston  e/  al..  Chamber- 
lain V 552 

City  of  Lincoln,  Henry  7/ 650 

City  of  Milwaukee,  Merino  Co.  v.  266 
City  of  Montgomery,  Greil  Bros. 

V 752 

City  of  Mt.  Sterling  v.  Montgom- 
ery County 555 

City  of  N.  Y.,  Gaines  v 338,  355 

City  of  N.  Y.,  Titusville  Iron  Co. 

V 335,  347 

City  of  Tacoma,  Ettor  v 534,  545 

Clark  V.  Morris 442 

Clark  V.  Bank  of  Union 743 

Clemens  v.  St.  Louis,  etc.,  R.  R. 

Co 653 

Coeur  d'Alene,  Feil  v  443 

Cohn,  Zeiser  7/ 45° 

Commercial  Nat.  Bank  v.  Eccles.  754 
Commonwealth  v.Apkins.  268 

Commonwealth  v.  Baxter  &  Co. .  83 
Connecticut  Fire  Ins.  Co.,  Gage  v.   169 

Conrad  v.  Conrad   549 

Consol.  Ariz.  Smelting  Co.,  Hinch- 

man  V t66 

Continental  Bldg.  &  Loan  Ass'n 

V.  Superior  Court 64,     7 1 

Continental  Ins.  Co.,  Taber  z/ 354 

Cook,  Wilson  t/ 255 

Co-operative  Co.,  Omaha  Lumber 

Co.  v..    748 

Cottonwood      Lumber      Co.    v. 

Walker 44i 

Cowles  et  al..  Strawberry  Island 

Co.  7/ 531,  557 

Crouse,  Burlingham  v 625,  540 

Cruz  V.  O'Boyle 78 

Cummings,  Mut.  Benefit  Life  Ins. 

Co.  z/ 739,  752 

Cunningham's  Will,  /«  r^- 360 

Curtis,  Vamey  v 438 

Darst,  Woodall  v 551 

Davis,  Smith  v 448 

Davis  V.  Taylor  &  Son  542 

Dean,  Union  Nat.  Bank  7/..  .423.  445 
Delavan  v.  N.  Y.  N.  H.  &  H.  R. 

R.  Co  154,  165 

Del.  &  Hudson  Co.,  Williams  v. .  640 
Des    Moines    County,      Security 

Trust  Co.  7/ 172 

De  Soto  Coal,  etc.,  Co.  v.  Hill 442 

D'Evelyn,  Berkner  v 73 

District  Court,  State  ex  rel.  Nipp 

V 553 

Division  No.  241,  Kemp  v 66,     79 

Drucklieb  v.  S.  H.  Harris,  Inc. . .   348 


PACE 

Drucklieb  v.  S.  H.  Harris,  Inc. .     643 

Duffy  V.  Bankers'  Life  Ass'n 647 

Duke  &  Son,  Inre..    ... 143,  158 

Dumary,   Catskill   Nat.    Bank  v. 

388,  359 
Dundee  Naval  Stores  v.  McDow- 
ell    553 

Durfee's  Estate,  Inre 657 

East  Tenn.  Tel.  Co.  v.  Jeffries. . .  649 
Eccles,  Commercial  Nat.  Bank  v.  754 

Eckhart,  Faubel  v 263 

Edgewood  Land  Co.  v.  McFerren.  751 
Edrington,  Judge,    Schwartz,   v. 

732,  745 

Ekern  v.  McGovern 754 

Ellington  Planting  Co.,  Inre. .    .   264 

Elmore,  Gordon  v 268 

Emmerson      Brantingham      Co., 

Hart  7/ 641 

Empire  State  Surety  Co.  v.  Lin- 

dermeier 755 

Equitable  Guar.  &  Trust  Co.  v. 

HukiU 247,  263 

Ettor  V.  City  of  Tacoma. . .  534,  545 

Eubanks  v.  Sites 267 

Ewing  V.  City  of  Leavenworth. .    551 
Everwear  Hosiery  Co.,  Mfgrs.  & 

Merch.  Inspection  Bureau  v. . .  348 

Ex  parte  Gano 747 

Ex  parte  McFerren 751 

Ex  parte  Tranmer 76 

Faubel  v.  Eckhart 263 

Feeks,  Backus  v. 426,  447 

Feil  V.  Coeur  d'Alene 443 

Feinberg  v.  Allen 654 

First  Nat.  Bank,  Carnegie  Trust 

Co.  V 641 

First  Unitarian   Soc.  v.  Citizens' 

Sav.  &  Trust  Co 655 

Fleming  v.  Sherwood 357 

Ford,  Planters'  Fire  Ins.  Qo.v..   545 

Fox  V.  Hirschfield 645 

Francis,  Jones  7/ 164 

Frankfort  Marine  Accident,  etc., 

Co.,  Schultz  V 336,  360 

Fullerton- Weaver  R'lty  Co.,  Mel- 
ton 7/. 75* 

Furst-Edwards  Co.  v.  St.  Louis  S. 
W.  Ry 80 

Gage  V.  Conn.  Fire  Ins.  Co 169 

Gaines  v.  City  of  N.  Y 838,  355 

Gallagher,  State  v 349 

Gano,  ex  parte 747 

Garrison  v.  Sun  Printing  &  Pub. 
Ass'n 170 


vni 


COLUMBIA   LAW  REVIEW. 


PAGE 

General  Convention  of  the  New 
Church  in  U.  S.  v.  Smith.  348,  360 

Ghirardelli  Co.  7>.  Hunsiker. 437 

Gibbs  V.  Village  of  Girard 651 

Glinnan  v.  Phelan 547 

Globe  Woolen  Co.  v.  Utica  Gas 

&  Elec.  Co 164 

Goldman  v.  Murray 356 

Goodwm  V.  Town  of  Reidsville. .   355 

Gordon  v.  Elmore 268 

Gordon  v.  Munn 260 

Gottsegan  Cigar  Co.  v.  Levy 447 

Gourley,  IngersoU  v 557 

Green  v.  Gunsten 651 

Greil  Bros.  v.  City  of  Montgomery.  752 

Gunsten,  Green  v 651 

Guterl.  Kendel  v 750 

Hahn,  Nat.  Exch.  Bank  7/ 79 

Haliett,  St.  Vincent  College  r/. . .  438 

Halsell  7'.  Tuohy 262 

Hallock,  Village  of  Wellsville  v. .   549 
Hamburg  Amer,    Line,  Schweit- 
zer V 73 

Hardy  v.  Lamb 435 

Hare,  MacKenzie  v 744 

Harlem  Sav.  Bank  v.  Larkin 755 

Harper  v.  Atl.  Coast  Line  R.  R..  656 
S.  H.    Harris,  Inc.,  Drucklieb  v. 

643.  348 
Hart  V.  Emmerson  Brantingham 

Co 641 

Hatfield,   Modern    Woodmen    of 

America  v 84 

Hay,  Hunt  7/ 548 

Hayden,  Town  of  Aurora  r/.  .162,  178 
Havana  Cent.  R.  R.  Co.  v.  Cen- 
tral Trust  Co 727,  743 

Healy,  U.  S.  v 547 

Heinze  v.  McKinnon 654 

Henry  v.  City  of  Lincoln ....    ...   650 

Herrick  v.  Miller  85 

Herron  Co.  v.  Shaw 747 

Heubner.  Passut  t 744 

Hickey  v.  Kimball 350 

Hill,  De  Soto  Coal,  etc.,  Co.  v 442 

Hinchman  v.  Consol,  Ariz.  Smelt- 
ing Co 166 

Hinely-Stephens  Co.,  Atl.   Coast 

Line  R.  R.  Co.  v 543 

Hirschfield,  Fox  v 645 

Holbrook,  etc.,Cox[i.,  Samuel   et 

al.v 030,  652 

HoUlen  Land  &  Live  Stock  Co.  v. 

Interstate  Trading  Co 170 

Holmes  v.  Jewett     734,  746 

Hosmer  v.  Republic  Ir.  &  Steel 
Co 483,  445 


PAGE 

Howard  v.  Strode 259 

Howe  V.  Benedict 737,  757 

Howell,  State  ex  rel.  Reynolds  v.     81 

Huff  V.  Bidwell 166 

Hukill,  Equitable  Guar.  &  Trust  v. 

247,   263 

Hunsicker,  Ghirardelli  Co.  v 437 

Hunt  V.  Hay 548 

Hyde,  People  v. 643 

Ingalsbe,  Young  v 758 

IngersoU  v.  Gourley 557 

In  re  Act  Concerning  Public  Util- 
ities      75 

In  re  City  of  Buffalo 267 

In  re  Cunningham's  Will 360 

In  re  Duke  &  Son 143,  158 

In  re  Durfee's  Estate 657 

In  re  Ellington  Planting  Co 264 

In  re  Keep  Shirt  Co 254 

In  re  Knowlton  &  Co 71 

In  re  Mercantile  Trust  Co 653 

In  re  N.  Y,  Life  Ins.  &  Trust  Co.  160 

In  re  Robitaille i6i 

In  re  Sanford's  Estate 173 

In  re  Watson 639,  553 

In  re  Whatley  Bros 1 58 

Interstate  Trading  Co.,   Holden 

Land  &  Live  Stock  Co.  v 170 

Ivey  V.  Vaughn   260 

Jasper  v.   Appalachian   Gas   Co. 

431,  439 
Jeffries,  EastTenn.  Tel.  Co.  v..  . .  649 

Jewett,  Holmes  v 734,  746 

Johnson  v.  Johnson..    ....   636,  549 

Johnston  v.  Kramer  Bros.  &  Co. 

Jones  V.  Francis . .    . .    164 

Jones  V.  Lawrence 341,  357 

Journal  Co.,  Miller  v. 440 

Kasser,  Buttner  v 245,  261 

Kean  v.  Story  &  Clark  Piano  Co.  648 
Keene,  Waltham  Watch  Co.  v.. .  445 

Keep  Shirt  Co.,  In  re 254 

Kemp  V.  Division  No.  241 . .  .  66,     79 

Kendel  v.  Guterl.. 750 

Kennedy,  People  ex  rel.  Unger..  436 

Kent,  Peabody  7/ 243,  255 

Kepreta,  McCarty  v 642 

Ketterer  v.  Armour  &  Co 264 

Kimball.  Hickey  7/ 350 

Knickerbocker  Trust  Co  v.  Car- 
teret Steel  Co 648 

Knowlton  &  Co.,  In  re 71 

Kramer  Bros.  &  Co.,  Johnston  v.  748 
Kress,  Wegmann  v 646 


TABLE   OF  RECENT   CASES. 


IX 


PAGE 

Laesch,  Morton  v 84 

Lally  V.  Lally 351 

Lamb,   Hardy  v 435 

Lanferman  v.  Vanzile 265 

Larkin,  Harlem  Sav.  Bank  v.       -   755 

Lawrence,  Jones  7/ 841,  357 

Lawton  v.  Carpenter : . .   1 58 

Lee,  Reynolds  v 436 

Leeper  z/.  Schroeder 756 

Leetonia  Mining  Co.,  Perpich  v. .     81 
Lehigh  Val.  R.R.  Co..  Lyke  v. . .   167 

Levy,  Gottsegan  Cigar  Co.  v 447 

Light.  McCarty  v  .      542 

Lilly-Brackett  Co.  v.  Sonnemann 

69,    79 
Lindermeier,  Empire  State  Surety 

Co.z/ 755 

Lingley,  People  z> 352 

Liverpool  &  London  &  Globe  Ins. 

Co.,  Maxwell  Bros,  v 338,  355 

Lovell-M'Connell    Mfg.    Co.    v. 

Waite  Auto  Supply  Co 82 

Lowe,  Spencer  v     257 

Lyke  v.  Lehigh  Val.  R.R.  Co... .   167 

McCarty  v.  Kepreta 642 

McCabe  Const.  Co.  v.  Utah  Const. 

Co 163 

McCarty  v.  Light 542 

McClaughry,  Munson  v 60,    76 

McCoach  V,   Minehill  &  Schuyl- 
kill Haven  R.  R 555 

McDowell,  Dundee  Naval  Stores 

^ 553 

McFerren,  Edgewood  Land  Co.  v.  751 

McFerren,   ex  parte. 751 

McGovern,  Ekem  v. 754 

McKee,  Nelson  v 68,    83 

MacKenzie  v.  Hare 744 

McKinney  z/.  U.  S 168 

McKinnon,  Heinze  v 654 

McLeod,  Sargent  v ^ . .   .  256 

McPherrin  v.  Tittle 444 

M'AUister  v.  Chesapeake  etc.  Ry. 

Co 78 

Mfg'rs     &     Merch.     Inspection 

Bureau  v.  Everwear  Hosiery  Co.  348 
Marine  Co.  v.  City  of  Milwaukee.  266 

Martin.  Beihl  v 656 

Matter  of  Bergdorf 360 

Matter  of  Peiser 361 

Matter  of  Williams 435 

Maxwell    Bros.    v.   Liverpool    & 

London  &  Globe  Ins.  Co..  .388,  355 

Mecum  v.  Stoughton. ,  557 

Melton     V.      Fullerton — Weaver 

Realty  Co 751 

Mercantile  Trust  Co.,  In  re  . .    ..  653 


PAGE 

Miller,  Herrick  v 85 

Miller  v.  Journal  Co 440 

Milwaukee,  Marine  Co.  v. 266 

Minehill  &  Schuylkill  Haven  R.R., 

McCoach  V 555 

Missouri  T.  &  T.  Ry.  v.  Sullivan.  749 
Modern  Woodmen  of  America  v. 

Hatfield 84 

Montgomery  County,  City  of  Mt. 

Sterling  v 555 

Montgomery,  Greil  Bros.  Co.  v.. .  752 

Moran  v.  Catlett 550 

Morris,  Clark  7^ 442 

Morse   v.    Canaswacta    Knitting 

Co 524,  555 

Morton  v.  Laesch ...     84 

Munn,  Gordon  v 260 

Munson  v.  McClaughry 60,    76 

Murray,  Goldman  z/ 356 

Mut.  Benefit  Life  Ins.  Co.  v.Cum- 

mings 789,  752 

Nashville  Baseball  Club,  State  ex 

rel.  Pitts  V 643 

Nat.  Exch.  Bank  v.  Hahn 79 

Nelson  7/.  McKee 58,    83 

N.  Y.,  Gaines  7/     888,355 

N.  Y.,  Titusville  Iron  Co.  v  335,  347 
N.  Y.  City  Ry.  Co.,  Penn.  Steel 

0.0.  V 172 

N.  Y.  Life  Ins.  Co.,  Slocum  v 544 

N.  Y.  Life  Ins.  &  Trust  Co.,/«  re  160 
N.  Y.,  N.  H.  &  Hart.  R.  R.  Co., 

Delavan  v 154,  1 65 

Norris  v.  State  644 

Northern  Pac.  Ry.  Co.  v.  Boyd  .  546 
Nugent  V.  Brooklyn  Heights  R.  R. 

Co 359 

O'Boyle,  Cruz  v 78 

Ocean  City,  Bassett  v 74 

O'Donnell,  Bauer  &  Cie.  z/.  .682,  652 
Oatman  v.  Bkrs  &   Mchts  Mut. 

Fire  Relief  Assn 789,  752 

Olson,  Schafer  v 543 

Omaha     Lumber    Co.     v.     Co- 
operative Co 748 

J.  M.  Pace  Mule  Co.  v.  Seaboard 

Air  Line  Ry.  Co  249,  254 

Palisade  Supply  Co.,  Schmidt  7/. .     77 

Parl<er  v.  Wilson 262 

Parrish  v.  Taggart-Delph   Lum- 
ber Co 171 

Partridge  Lumber  Go.  v.  Phelps- 
Burruss  Lumber  &  Coal  Co —    162 

Passut  X).  Heubner 744 

Patterson  v.  Adan 26 1 


COLUMBIA  LAW  RBVIEtV. 


PAGE 

Patterson,  V.S.v 421,  437 

Patterson  v.  People  ex  rel.  Parr 

526,  549 

Paul  V.  Snyder 441 

Peabody  v.  Kent 243,  255 

Pearce  v.  Stace 429,  440 

Peck,  Post  Pub.  Co.  v. 80 

Peirpoint  v.  Peirpoint 356 

Peiser,  Matter  of 361 

Penna.  Co.  v.  Reager's  Admr  ...  752 
Penna.    Steel  Co.  v.  N.  Y.  City 

Ry.  Co 172 

Pensabene  v.   F.  &  J.  Auditore 

Co 160 

People  V.  Cal.  Safe  Dep.  &  Trust 

Co 62,    76 

People  V.  Carlesi 418,  440 

People  V.  Hyde 643 

People  V.  Lingley 352 

People  V.  Polack 350 

People  V.  Rosenheimer 745 

People  V.  Storrs ^ 352 

People  ex  rel.  Darling  v.  Warden  161 
People  ex  rel.  Hotchkiss  v.  Smith  262 
People  ex  rel.  King's  Co,  L't'g. 

Co.  V.  Wilcox 730,  756 

People  ex  rel.  Parr,  Patterson  v. 

526,  549 
People  ex  rel.  linger  v.  Kennedy.  436 
Perpich  v.  Leetonia  Mining  Co. . .     81 

Phelan,  Glinnan  v 547 

Phelps-Burruss   Lumber  &    Coal 

Co.,  Partridge  Lumber  Co.  v. .   162 
Planters'  Fire  Ins.  Co.  v.  Ford. . .   545 

Plumiera  v.  Bricka 446 

Polack,  People  v 350 

Post  Pub.  Co.  V.  Peck 80 

Pub.  Ser.  Gas  Co.  v.  B'd.  of  Pub. 

Utility  Commrs 730,  756 

K .  R.  Commission  of  Indiana,  So. 

Ry.  Co.  7/. 347 

Reager's  Adm'r.,  Penna.  Co.  v...  752 

Reed.  State  v 749 

Reeves,  Zavelo  v 346 

Reidsville,  Goodwin  v 355 

Republic  Iron  &  Steel  Co.,  Hos- 

mer  v 488,  445 

Reynolds,  Am.  Bonding  Co.   of 

Bait,  r/ 757 

Reynolds  v.  Lee 436 

Riddle,  State  r/ 258 

Roberts  v.  Scurvin  Ditch  Co 76 

Robitaille, litre ...       161 

Rogers  v.  State 167 

Rohrer  v.  Ross 72 

Roper  Lumber  Co..  Weston  v.  ..   554 

Rosenheimer,  People  v 745 

Ross,  Rohrer  v 72 


PACK 

Roth  V.  Roth  168 

Rubinstein,  Union  Bank  of  Brook- 
lyn?/  288,  263 

Russell  V.  American  Gas  &  Elec- 
tric Co 146,  165 

St.  Louis,  etc.,  R.  R.  Co.,  Clemens 

V 653 

St.  Louis  S.  W.  Ry.  Co.,  Furst- 

Edwards  Co.  v 80 

St.  Vincent's  College  v.  Hallett . .  438 
Samuel  et  al.  v.   Holbrook,  etc., 

Corp 680,  652 

Sandoval,  United  States  v 74 

Sanford's  Estate,  In  re 173 

Sargent  v.  McLeod 256 

Schafer  v.  Olson 543 

Schmertz  Wire  Glass  Co.  v.  West- 
ern Glass  Co  628,  652 

Schmidt  v.  Palisade  Supply  Co. . .     77 

Schroeder,  Leeper  v 756 

Schultz  V.  Frankfort  Marine  Ac- 
cident Co 336,  360 

Schwartz    v.    Edrington,    Judge 

782,  745 
Schweitzer  v.  Hamburg  Am.  Line     73 

Scurvin  Ditch  Co.,  Roberts  v 76 

Seaboard  Air  Line  Ry.  Co.,  J.  M. 

Pace  Co.  7/ 249,  254 

Security  Trust  Co.  v.  Des  Moines 

County 172 

Sehon  v.  Bloomer 753 

Shaw,  Herron  Co.  v 747 

Sherwood,  Fleming  v 357 

Silverstein,  Brewster  v 1 56,  162 

Simmonds  v.  Simmonds 241,  255 

Sinclair,  State  v 646 

Sinnot  7/.  Bowden 354 

Sites,  Eubanks  v  267 

Skillin,  Central  Trust  Co.  of  N. 

Y.  7/ 450 

Slocum  V.  N.  Y.  Life  Ins.  Co 544 

Sloss-Sheflfield  Co.  v.  Weir 443 

Smith,  Atcheson,  etc.,  Ry.  Co.  v. 

637,  642 

Smith  V.  Davis  448 

Smith,  General  Convention  of  the 

New  Church  in  U.  S.  7/.. .  .848,  360 
Smith,  People  ex  rel.  Hotchkiss  v.  262 

Smith,  Spencer  v 545 

Snyder,  Paul  v 441 

Sonnemann,  Lilly-Brackett  Co.  v. 

69,     79 
South  Dakota,  Central   Lumber 

Co.  7/ 880,  347 

Southern  Railway  Co.  v.  R.  R. 

Commission  of  Indiana 347 

Spencer  v.  Lowe 257 


TABLE   OF  RECENT  CASES. 


XL 


PAGE 

Spencer  v.  Smith 545 

Stapleton,  Tyler  Commercial  Col- 
lege V 160,  173 

State,  Aaron  v 746 

State  V.  Gallagher 349 

State,  Norris  v 644 

Stace,  Pearce  V 429,  440 

State  V.  Reed 749 

State  V.  Riddle 258 

State.  Rogers  v 167 

State  V.  Sinclair 646 

State,  Tate  v 257 

State  ex  rel.  Caldwell,  Stout  v. .. 

529,  548 

State  ex  rel.  Kelly  v.  Wolfer 256 

State    ex   rel.    Nipp    v.   District 

Court  553 

State  ex  rel.  Pitts  v.   Nashville 

Baseball  Club 643 

State  ex  rel.  Reynolds  v.  Howell    81 
State  on  Inf.  of  Jones  v.  West 

End  Light  &  Power  Co 358 

Storrs,  People  v 352 

Story  &  Clark  Piano  Co.,  Kean  v.  648 

Stotler,  Capper  v 351 

Stoughton,  Mecum  v 557 

Stout  V.  State  ex  rel.  Caldwell . . . 

529,  548 
Strawberry  Island  v.  Coles  et  al., 

681,  557 

Strode,  Howard  v 259 

Sturtevant  v.  W.  U.  Tel.  Co 265 

Sullivan,  Missouri  T.  &  T.  Ry.  v.  749 
Sun  Printing  &  Publishing  Ass'n., 

Garrison  v 170 

Superior  Court,  Continental  Build- 
ing &  L.  Ass'n..  ■?' 64,     71 

Swift  G.  B.  Co.,  Brown  Ketcham 
Iron  Works  v 439 

Taber  v.    Continental  Insurance 

Co 354 

Tacoma,  Ettor  v. 634,  545 

Taggart-Delph  Lumber  Co.,  Par- 

rish  z/ 171 

Tate  V.  State 257 

Taylor  &  Son,  Davis  v 542 

Thayer  v.  Cal.  Development  Co. .  269 

Thompson  v.  Thompson 241,  254 

Tillinghast  v.  Brennan  556 

Tittle,  McPherrin  v 444 

Titusville  Iron  Co.  v.  City  of  New 

York 335,  347 

Torchon  Lace  &  Merc.  Co.,  Wil- 
son V 148,  165 

Tranmer.  ex  parte 76 

Tuohy  V.  Halsell 262 


PAGE 

Tyler  Comm.  College  v.  Staple- 
ton 150,  173 

Underwood  v.  Underwood 358 

Union  Bag  &  Paper  Co.,  Whalen 

V. 635,  647 

Union  Bank  of  B'kl'n.  v.  Rubin- 
stein  238,  263 

Union    National    Bank  v.   Dean 

423,  445 
United  Iron  Works  Qo.v.  Bowling  650 

U.  S.,  Chino  Lee  v 745 

U.  S.  Fid.  &  Guaranty  Co.,  Will- 
iams &  Co.  z/ 71 

U.   S.  &   Hayti  Tel.   &  C.   Co., 

Bertuch  v 446 

U.  S.  V.  Healy 547 

U.  S.,  McKinney  v.   168 

U.  S.  V.  Patterson 421,  437 

U.  S.  V.  Sandoval ...     74 

U.  'Si.  ex  rel.  Castro  v.  Williams  .  346 
Utah  Const.  Co.,  McCabe  Const. 

Co.  z/ 163 

Utica  Gas  &  Elec.   Co.,   Globe 
Woolen  Co.  v 164 

Vanzile,  Lanferman  v 265 

Varney  v.  Curtis 438 

Vaughn,  Ivey  v 260 

Village  of  Girard,  Gibbs  v 651 

Village  of  Wellsville  v.  Hallock . .   549 

Waite  Auto  Supply  Co.,  Lovell- 

M'Connell  Mfg.  Co.  v 82 

Walker,  Cottonwood  Lumber  Co. 

v 441 

Waltham  Watch  Co.  v.  Keene. . .  445 
Warden,  People  ex  rel.  Darling  v.  161 

Watson,  In  re 539,  553 

Wegmann  v.  Kress 646 

Weir,  Sloss-Sheffield  Iron  Co.?/. .  443 

Wester  v.  Casein  Co.  of  Am 163 

West  End    Light  &  Power  Co., 

State  on  Inf.  of  Jones  v 358 

Western   Glass   Co.   v.  Schmertz 

Wire  Glass  Co 628,  652 

Western   Union  Telegraph    Co., 

Sturtevant  v 265 

Weston  V.  Roper  Lumber  Co. . ..  554 
Whalen  v.  Union  Bag  &  Paper 

Co 635,  647 

Whatley  Bros.,  In  re 1 58 

White  V.  White 645 

Wilcox,  People  ex  rel.  Kings  Co. 

Lighting  Co.  r/ 730,  756 

Williams  v.  Delaware  &  Hudson 

Co 640 


Xll 


COLUMBIA  LAW  REVIEW. 


PAGE 

Williams,  Matter  of 435 

Williams,  U.  S.  ex  rel.  Castro  v . .  346 
Williams  &  Co.  v.  U.  S.  Fid  & 

Guaranty  Co 71 

Wilson  V.  Cook 255 

Wilson,  Parker  v 262 

Wilson  V.  Torchon  Lace  &  Merc. 

Co 148,  165 


PAGE 

Wolfer,  State  ex  rel.  Kelly  v 256 

Woodall  V.  Darst 551 

Work  V.  Campbell 268 

Young  V.  Ingalsbe,   758 

Zavelo  V.  Reeves 346 

Zeiser  v.  Cohn 450 


INDEX  OF  SUBJECTS 

Numbers  in  italics  refer  to  Articles,  heavy-faced  type  to  Notes,  plain 
type  to  Recent  Decisions. 


ABATEMENT  AND   REVIVAL. 
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directors.  56,  75 

series  of.  437 
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Dissolution    of   partnership.  423,  445 
Estoppel :  carrier  estopped  by  bill  of 
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ANIMALS. 
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APPEAL  AND  ERROR. 
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Verdict:  motions     by     both     parties 
for  directed  verdict.  158 
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Partnership    property:  for    partner's 
separate  debts.  341,  357 

ATTORNEY  AND  CLIENT. 
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BAILMENTS. 

Bailee :  liability  of,  burden  of  proof 
for  negligence.  542 

Warehouse       receipts:  see       Ware- 
housemen. 
Wrongful    pledge    as    a    conversion. 

438 
BANKRUPTCY. 
Act  of  bankruptcy: 

adjudication    of    partnership    for. 
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of  surety.  254 
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Trustee : 
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...  S25,  640 

right   to   administer   partner's   in- 
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right  to  insurance  policies.  625,  640 
title  of                           539,  553,  158 
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Checks:  effect    of   certification.     641 
Collections:  payment  by  check.    543 
Constructive     trustee:  on     receiving 
trust  checks.                      727,  743 
Deposit  under  two   names:  transfer 
tax  payable  by  survivor.        657 
Director:     knowledge     imputed     to 
director  in  private  capacity.  642 
Double  liability  of  stockholders:  en- 
forcement by  trustee   of   bank. 

T^  .  .  743 

Duty  on  receiving  trust  checks. 

•  ,.,      T  727,  743 

Negotiable  Instruments:  notice  im- 
puted to  director  in  purchase 
from  bank.  642 

New  promise  prior  to  discharge; 
effect  of.  346 

Notice:  imputed    to    officers    in    pri- 
vate  capacity.  642 
Payments   by   check   upon   collecting 
bank.  543 
Regulation:  constitutionality.         303 
Trust  accounts : 
liability    of    depository    bank    for 
trustee's  conversion.         727,  743 
mingling  trust  funds.                  556 
Trustee : 
when  a  banker  becomes  a  trustee 
of  depositors.                     727,  743 

BENEFIT  SOCIETIES. 

See   Insurance. 

BILLS  AND  NOTES. 

See  Negotiable  Instruments. 

BONDS. 
See  Covenants. 

CANCELLATION. 

Mistake   of   fact:  right   of   subroga- 
tion  by   new    mortgagee   to    re- 
place      discharged       mortgagee. 
58,  83 
CARRIERS. 
Agency : 
bills    of    lading.  640 

estoppel     by     representation     of 
agent.  640 

Agreed    valuation  :  deviation.         543 
Blasting:  rock  thrown  upon  adjoin- 
ing  land.  268 
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Conflict  of  laws:   see   Conflict  of 

Laws. 
Connecting     carriers:     liability     on 
special    contract  IS9 

Constitutional    law:    railroad    rates. 

48 

Contract : 

liability  of  connecting  carrier   on 

special  contract.  IS9 

limitation   on   liability.        249,  254 

Deviation:  limitation  of  liability.  543 

Eminent       domain:  see       Eminent 

Domain. 
Estoppel :  by  representation  of  agent. 

640 
Initial    carrier:    as    agent    for    con- 
necting-carriers. 159 
Interstate     commerce     commission : 
valuation.                                    5^7 
Liability : 
connecting   carriers    delay    in    de- 
livery. 159 
dual  nature  of.                    249,  254 
limitation  of.                        249,  254 
negligence   in   transmission   of    an 
unintelligible  message.              446 
Limitation  of  liability : 
conflict    of    laws.                 637,  642 
deviation.                                        543 
Negligence:  exemption      from      lia- 
bility.                                 249,  254 
Passengers:  unborn     child     as    pas- 
senger.                                        359 
Property :    riparian    rights    as    inci- 
dent    to     condemned      railroad 
property.                                     267 
Rate   Regulation: 
constitutionality.                            301 
development  of  theory  of.  567,  572 
state  regulation.                    331,  347 
valuation  as  controlling  factor  in. 

569,  572 
Reorganization:  interest     of     stock- 
holders :  effect  of  foreclosure  on 
creditors'  rights. 
Valuation :  ^  569 

agreements  of  goods  shipped,  re- 
covery upon.  249,  254 
appreciation  and  depreciation.  57k 
contingencies.  574 
cost  of  reproduction.  577 
discount  on  bonds.  576 
franchises.  55j 
going  concern,  see  also  Constitu- 
tional Law,  Due  Process,  s^s 
good  will.  5^ 
initial  cost.  573 
interest  during  construction.  575 
interstate    commerce    commission. 

5(>7 
physical   and   full   value.  s^S 

real  estate.  579 


rights  of  way. 
stocks  and  bonds. 
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CHATTEL   MORTGAGES. 

After     acquired     property;     mort- 
gagee's  rights.  335,  347 
Bankruptcy:  preferences.  641 
Execution:  defective.  73 
Mortgagee:  right  to   after   acquired 
property.                            335.  347 
Priority:  subsequent  agistor's  lien.72 
Record   as   notice:  defective    execu- 
tion. 73 

CHOSES  IN  ACTION. 

Assignment : 
right    of    action    for    fraud    after 
assigfnment    of    contract    rights. 

...  645 

rights  passmg  as  mcident  to  void 

note.  356 

Bill  of  lading:  right  of  consignee  on 
fictitious  bill.  640 

Bills  and  notes:  see  Negotiable  In- 
struments. 

Equitable  assignment:  necessity  of 
intent   to   assign.  356 

Husband  and  wife.  646 

Partnership :  partner's  share  in  firm 
funds.  341,  357 

Survivorship.  646 

COMMON  LAW. 

See  Jurisprudence. 

CONFLICT  OF  LAWS. 

Alimony:    effect   of  bankruptcy   dis- 
charge   upon    a     foreign    judg- 
ment. 435 
Carriers:  exemption    from    liability. 
.                                          637.  642 
Comity : 
enforcement     of     foreign     work- 
men's compensation   law.         160 
in  interpretation  of  law  merchant. 

^        .      .       ,       ,  .  435 

Constitutional       law:  treaties       and 

statutes.  181 

Contracts : 
intention  of  the  parties.       637,  642 
lex  fori   and   lex  loci   contractus. 
637,  642 
limitation    of    liability    for    negli- 
gence. 637,  642 
public  policy.  637,  642 
Corporations:  incorporations.        326 
Divorce : 
extra-territorial    effect    of    statute 
restricting    marriage     after     di- 
vorce. 255 
extra-territorial    validity    of    ser- 
vice by  publication.          241,  254 
Domicile:  change  of,  by  lunatic.  161 
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General  commercial  law.       637,  642 
General    law:  merely    evidenced    by 
judicial   decisions.  435 

Homicide :  act  and  death  in  different 
jurisdictions.  258 

Incorporation.  326 

Infants : 
power  to  contract.  322 

power  to  take  property.  324 

Judgments,  foreign: 
alimony;  effect  of  bankruptcy  dis- 
charge. 435 
extra-territorial    validity.            358 
Jurisdiction : 
conflict       between      federal      and 
state   insolvency   laws.         64,  71 
of   foreign  courts.  466 
Legitimacy.                                          324 
Lex  domicilii: 
execution  of  power  by  will.      160 
determination  of  validity  of  trust 
of   personal   property.     243,  255 
Lex  loci: 

contractus.  637,  642 

infants.  322 

rule  of  interpretation.  435 

where    interpretations    conflict    in 

commercial  questions.  436 

Lex    fori:  contracts.  637,  642 

Marriage:  extra-territorial   effect   of 

statute  restricting  marriage  after 

divorce.  255 

Personal  property:  validity  of  trust 

as   determined   by   lex  domicilii. 

243,  255 

Power    of     appointment:  execution. 

160 
Property:  right   of    infant   to   take. 

Real  property:  validity  of  trust  de- 
termined by  lex  rei  sitae.  243,  255 

Statutes:  extra-territorial  effect  of, 
restricting  marriage  after  di- 
vorce. 255 

Torts:  constituting  also  a  breach  of 
contract.  73 

CONSPIRACY. 

Act   lawful   by   individual.         66,  79 
Torts:  "shadowing"    as    an    action- 
able  wrong.  336,  360 

CONSTITUTIONAL    LAW. 

Administrative  Boards:  exercise  of 
judicial   power   by.  256 

Admission  of  States:  restriction  in 
enabling  act.  74 

Aliens :  exclusion  of.  346 

Banks:  regulation.  303 

Canadian   constitution.  228 

Carriers:  railroad   rates.  48 

See  also  Carriers. 


Citizenship:  native  woman  marrying 

foreigner.  744 

Conflict  of  laws:   See  Conflict  of 

Laws. 
Congress:  police    powers    of,    under 
commerce   clause.  667 

Constitutional  limitations :  require- 
ment of  clear  definition  under 
penal  statute.  421,  437 

Contingent    legislation:  local    refer- 
endum. 436 
Delegation  of  legislative  power: 
under  penal  statute.            421,  437 
local    referendum.  436 
Diversity  of  citizenship.  353 
Double  jeopardy: 
continuous    act    involving    distinct 
crimes.                                    60,  76 
two    acts    included    in    one    trans- 
action. 747 
Due  process  of  law: 
anti-cigarette  legislation.             299 
anti-trust   legislation.                   297 
cattle  legislation.                           299 
denial    of    privilege    against    self- 
incrimination.  745 
development  of.  38 
gambling  legislation.                    299 
going  concern  valuation:   See  also 

Carriers. 
governor's  acts.  754 

judgment      against      non-resident 
without  personal   service.  40 

liquor  legislation.  299,  745 

penal    statute:  necessity    of    clear 
definition  of  the  crime.    421,  437 
Prison  Transfer  Act.  256 

prohibition.  299 

pure  food  legislation.  298 

rate  regulation : 
"going  concern."  730,  756 

value  of  public  service  corpora- 
tions  by   States.  330,  347 
See  also  Carriers. 
regulation  of: 
banks.  303 
insurance  companies.  303 
liquor  traflSc.  745 
railroads.                                    294 
See  also  Carriers. 
telegraph  corporations.                303 
restraint  of  foreign  corporation  in 
use  of  name  of  domestic.         84 
restricting  liberty  of  contract.  300 
service   on   agent   of    foreign   cor- 
poration.                                    439 
statutes : 
abrogating     fellow-servant    doc- 
trine.                                          29Z 
regulating  wages.                      296 
taxation:   See  taxation. 
under  assessments.  47 
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Enabling   Act:  restrictions   in.         74 
Ejiglish  constitutional  law.  37 

Equal   Protection   of   the   law :  state 
regulation   of   rates.         330,  347 
Executive  power : 
exercise    of   veto.  75 

encroachment  on  judiciary.         256 
subject   to   judicial   review   to   ap- 
point   commissions     of     inquiry. 

500 
Expatriation :  native   woman    marry- 
ing a   foreigner.  744 
Fourteenth     Amendment:  see     Due 

Process  supra. 
Full    faith   and   credit: 
effect  on  doctrine  of  merger.  69,  79 
foreign   decree    as    to    custody    of 
children.  553 

foreign    divorce    upon    service    by 
publication.  241,  254 

Health   laws :  labor  laws.  49 

Impairing  obligation  of  contracts: 
amendment  of  usury  statutes.    436 
under  police  power.  672 

Income   tax :  compelling   one   citizen 
to   collect    from,   and   allow   de- 
ductions to  another.  7^5 
Indian  tribes:  jurisdiction  of  federal 
government  over.  74 
Interstate    commerce :     federal    and 
state  safety  appliance  acts.     347 
Judgments       against       non-resident 
without    personal    service.        140 
Judicial  power: 
exercise    by   administrative   board. 

256 

not    extended    to    penal    statutes 

which  do  not  clearly  define  the 

T      *^""?^-     ,..    ,  4^^'  437 

Jury    trial:    libel.  732,  745 

Legislative  power: 

delegation  of  under  penal  statute. 

.  .  421,  437 
encroachment  on  judiciary.  256 
impairing    obligation    of    contract. 

,.    .        ,  436 

limits  of.  38 

what  part  reserved  by  people.  436 
Legislature:  meaning    of    "adjourn- 
ment" 75 
Lex  loci:  see  Conflict  op  Laws. 
Liberty  of  the  Press:  injunctions. 

732.  745 
Liberty:  restraint  of,   police   power. 

745 
Limitation  of  indebtedness;  munici- 
palities. 443 
Local  referendum.  436 
Mandamus :  unconstitutionality  of 
statute  as  defense.  551 
Parliament :  acts  of.  232 


Police  Power: 

hours  of  labor.  49 

public  improvements.  304 

scope.  jio 

Practice    in    federal    courts:    motion 

non   obstante  veredicto.  544 

Referendum :  local    erection    of    new 

county.  436 

Retrospective  law :  federal  protection 

against.  534,  545 

Right   of    householder    to   keep   and 

bear  arms.  161 

Self-incrimination :    legislative    right 

to    compel    operators    of    motor 

vehicles    to    furnish    information 

as   to  accidents.  745 

Separation  of  powers : 

determination  of  rates.        331,  347 

exercise    of    judicial    functions    by 

administrative  board.  256 

under     constitutionality     of    penal 

statute  in  which  the  crime  is  not 

clearly  defined.  421,  437 

Seventh  Amendment: 

effect  on  practice  in  federal  courts. 

544 
motion  non  obstante  veredicto.  544 
Sixteenth     Amendment :   passage    as 
affecting  income  tax  law.        774 
Sixth    Amendment:  unconstitutional- 
ity of  penal  statute  in  which  the 
crime  is  not  clearly  defined. 

421.  437 
Stare   decisis:  effect  of  decisions   in 
criminal  law.  643 

State  law :  merely  evidenced  by  state 
decisions.  435 

State  police  power:  as  basis  of  de- 
cision. 
State  regulation  of  rates: 
equal  protection  of  the  laws. 

331,  347 

on  shipments  in  part  through  ad- 
joining state.  551 
Statute : 

bill  becoming  a  law  by  adjourn- 
ment before  veto.  75 

federal  rule  of  construction.        435 

right   vested   by,  effect  of  repeal. 

534.  545 

Sherman    Anti- Monopoly    Act    as    a 

criminal  statute.  421,  437 

Taking  of  property :  see  Due  Process. 

Taxation :  see  Taxation. 

Trial  by  jury: 

change  of  venue.  547 

libel.  732,  745 

U.    S.    Supreme   Court:   progressive- 

ness.  2^4 

Usury:    effect   of    statutory    change. 

436 
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Vested  rights :  under  statute,  effect 
of  repeal.  534,  545 

Veto  power:  time  limit  for  return 
of  bill.  75 

Waiver  of  rights  given  by  statute.  446 

Wills  and  administration :  see  Wills 

AND    AdMINSTRATION. 

CONTEMPTS. 

Constructive:  avoiding  service  of  a 
subpcena.  746 

CONTRACTS. 

Accord  and  satisfaction: 
check    for    less    amount    remitted 
"in  settlement."  162 

development  of.  156,  162 

part    payment   and   satisfaction    of 
whole.  156,  162 

Alternative  contracts:  insurance  pol- 
icy, as.  169 
Alternative   promisees:  joint  obliga- 
tion.                                          743 
Anticipatory  breach: 
jurisdiction.                                      163 
running  of  Statute  of  Limitations 
in  contract  to  devise.              441 
Arbitration :  agreements  to  refer  to, 
validity.                                       752 
Assignments : 
equitable  assignment.                    356 
right  of  action   for  fraud  not  as- 
signed with  contract  rights.    645 
Beneficiaries : 
liability  when  new  corporation  as- 
sumes debt  of  old.                     164 
right  on  contracts  in  restraint  of 
trade.                                           437 
tort     liability    assumed     by     third 
party.                                             164 
Breach  of  promise  of  marriage :   evi- 
dence of  seduction.                   350 
Conditions : 
as    affecting    the    negotiability    of 
notes.                                           357 
complete  performance                  256 
deviation    in    route   by   carrier,   as 
breach.                                         543 
limitation  of  action.            338,  355 
Conditional    tender :    sum    less    than 
debt.                                             162 
Conflict    of    laws:  see    Conflict    of 

Laws. 

Consideration : 

materials  of  building  to  be  razed, 

trover  for.  750 

moral,   bankruptcy.  346 

part  payment  of  disputed  claim  as. 

156,   162 

promise  to  accept  bill  of  exchange 

as  acceptance.  171 


promise    to    perform    contractual 

obligation.  163 

recital  of  a  conditional  sale  as,  for 

a  note.  357 

Construction :  casualty   insurance. 

261 
Corporations : 
assumption  by  one,  of  liabilities  of 
another.  164 

contracts    with    directors.      56,  75 
see  also  Corporations. 
Defenses : 
accord  and  satisfaction.       156,  162 
resort   to   civil    courts,    by-law    of 
mutual  benefit  society.  752 

Discharge  of: 
accord  and  satisfaction.       156,  162 
termination  by  death.  256 

Enforceable  in  international  law.  474 
Entire : 
recovery    for   partial    performance. 

256 
subcontractor's  liens.  552 

Execution :  of  a  note  on  Sunday.  545 
Executory :  provability     against     re- 
ceiver. 172 
Infants :  avoidance :  return    of    con- 
sideration.                                  751 
Illegal : 
ratification    of    notes    executed    on 
Sunday.                                       545 
to    procure    evidence    against    em- 
ployees.                                      348 
Insurance:  see   Insurance. 
International  law:  see  Internation- 
al Law. 
Joint  obligation : 

alternative  payees.  743 

Landlord   and  tenant:  see   Landlord 

and  Tenant. 
Lex  loci  contractus:  see  Conflict  op 

Laws. 
Limitation    of    actions :    anticipatory 
breach.  441 

Marriage :  breach  of  promise.         350 
Offer    and     acceptance :    acceptance : 
in  terms  of  offer.  162 

Options : 
equitable  conversion.  381 

irrevocable  offer,  specific  perform- 
ance of.  737,  757 
Part  performance: 
accepted      as      full       satisfaction. 
156,  162 
plaintiff's    right   to    sue    in    trover 
for  building.  750 
Personal     services:     terminated     by 
death,  quasi-contract  recovery.  256 
Public  policy: 
agreements    not   to    sue.             752 
contract  to  procure  evidence.     348 
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Purchase   of   land;   effect   in  equity. 

369 
Receipt  in  full :  operation  as  bar  of 
claim.  156,  162 

Release  under  seal.  156,  162 

Releasing  equity  of  redemption.    170 
Rescission :    implied    from    substitu- 
tion. 163 
Restraint  of  trade : 
agreement    between    licensor    and 
licensee  under  a  patent.  82 
control    of    product    manufactured 
by  secret  process.                      437 
maintenance  of  the  uniform  price 

437 
opposed  by  common  law.  3 

patents   and   copyrights.  445 

series  of   contracts.  437 

Restrictive     covenants :       see     Cov- 
enants. 
Set-oflf :  as  creating  a  disputed  claim. 

156,  162 
Specific    performance :  see     Specific 

Performance. 
Tender  :  acceptance.  156,  162 

Unilateral :  specific   performance   of. 

737..  757 

Validity    of,     between     corporations 

having  common  directors.       164 

CONVERSION. 

Confusion  of  goods.  630,  652 

Contract:  plaintiff's    right    to    trover 
for  building.  750 

Equitable  conversion :  see  Equity. 
Partnership :  sale  of  specific  prop- 
erty levied  upon.  341,  357 
Waiver  of  tort :  damages.  654 
Wrongful  bailment ;  pledgee's  liability 
to  the  true  owner.  438 

COPYRIGHTS. 

Resale  price  :  445,  632 

CORPORATIONS. 
Agents :  service     on     after     revoca- 
tion. 439 
Bonds :  distinguished  from  stock. 

545 
Books :  reformation   for   fraud.     348 
Business :     individual     directors     en- 
gaging in  same.  431,  439 
Charitable    corporations :    power    of 
president     to     issue     negotiable 
paper.  438 
Competition :  by  individual  directors. 

431.  439 
Consolidation :  liability  of  new  com- 
pany for  obligations  of  the  old. 

164 
Creditors : 
distinguished     from     stockholders. 

545 


interest  of,  in  purchase  of  its  own 
stock  by  corporation.  148,  165 
Directors : 

common,  contracts  between  com- 
panies having.  56,  75,  164 

engaging    in    competing    business. 

431.  439 
fudiciary   relation   of.  431,  439 

fraudulent      reduction      of      book 
value  of  corporate  assets.       348 
knowledge   imputed   to,   in   private 
capacity.  642 

powers :    dividends.  257 

ratification    by    holding    company 
having  common  directors.  56,  75 
Dissolution : 
new  company  as  a  continuation  of 
the   old.  164 

torts   subsequently   committed.    164 
Double  liability  of  stockholders :  en- 
forcement by  trustee  of  corpor- 
ation. 743 
Entity  theory : 
merger.  360 
transfer   franchises.  360 
transfer   of   right  to  be   executor. 

360 
Foreign : 
agents   for   service ;   revocation   of 
agency.  439 

mandamus  to  inspect  books. 

734.  746 
regulation  of  internal  affairs. 

734.  746 
right  to   restrain   use  of   name   by 
domestic  corporation.  84 

state  control  over.  84 

stockholders'    action    in   behalf    of 
taxes  and  the  state  police  power. 
Fraud : 
by    directors.  348 

reformation   of   books.  348 

Holding  companies :  ratification  of 
acts  of  directors  in  subsidiary 
company.  56,  75 

Incorporation :  see  Conflict  of  Laws. 
Injunction:  by    minority    holders    of 
stock    against    breach    of    Sher- 
man Act  by  majority.     154,  165 
Insolvency : 
effect  on  power  of  directors  to  en- 
gage     in      competing      business. 

431.  439 
state  laws  and  federal  acts.  64,  71 

Insurance :  see  Insurance. 

Merger:  as    executor.  360 

Minority  stockholder :  action  for 
fraud.  348 

Negotiable  Instruments :  see  Negoti- 
able Instruments. 

Notice :  imputed  to  officers  in  pri- 
vate  capacity.  642 
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Officers :  power  of  president  to  issue 
negotiable   paper.  438 

Power  to  purchase  on  stock.  148,  165 

Public  service :  government  regula- 
tion. 303 

Reformation  of  books :  fraud  upon 
individual  stockholders.  348 

Regulation :  against  obligation  of 
contracts.  See  also  Carriers  and 
Constitutional  Law.  673 

Reorganization :  interest  of  stock- 
holders :  effect  of  foreclosure  on 
creditor's  rights.  546 

Service  on  agent  of  foreign  corpora- 
tion :  revocation  of  agency.     439 

Stockholders : 
action    by,    in    behalf    of    foreign 
corporation.  734,   746 

action    for    fraud.  348 

distinguished    from    creditors.     545 
liability  of   majority: 
relation  to  minority  stockholders. 

.154.  165 
sale  of  stock  to  competing  com- 
pany; injunction  by  a  minority 
to   prevent.  154,  165 

minority : 
objection  to  purchase  by  corpora- 
tion of  its  own  stock.  148,  165 
right    to    enjoin    majority    from 
selling     stock     in     breach     of 
Sherman   Act.  154,  165 

powers :  257 

preferred    stockholders    right    to 
pre-emption.  146,  165 

pre-emption  as  a  distribution  of 
surplus.  146,  165 

ratification  of  directors'  voidable 
acts.  56,  75 

voting  power,  preservation  of. 

146,  165 

Surplus :    distribution    of    by    stock 

issue.  146,  165 

Taxation :  see  Taxation. 

Telegraph :  regulation.  303 

Transactions    with    directors,    effect 

of.  431.  439 

Transfer  of  franchise.  360 

Trust    fund    doctrine:    stockholders' 

liability  to  creditors.        743,  747 

Ultra  vires:  purchase  of  own  stock. 

148,  165 

Validity    of    dividends    declared    by 

stockholders.  257 

COUNTERCLAIM     AND     SET- 
OFF. 

Effect  of,  as  constituting  a  disputed 
claim.  156,  162 

COURTS. 

Conservators  of  social  justice:  sta- 
tistics. 669 


Federal : 

progressiveness.  294 

restriction     on     interpretation     of 

state  statutes.  670 

Judicial     legislation :     extension     of 

remedies  to  new   facts.   336,  360 

Jurisdiction :      internal      affairs      of 

foreign    corporation.         734,  746 

Legislative    power :    unconstitutional 

delegation    of,    in    a    statute    in 

which   the   crime   is   not   clearly 

defined.  421,  437 

Powers : 

determination     of     reasonableness 

of  rates.  331,  347 

to  review  executive  acts.  754 

Progressiveness :     U.     S.     Supreme 

Court.  294 

COVENANTS. 

Bail  bond :  amended  complaint  affect 
on   surety.  83 

Enforceable  in  equity  by  intended 
beneficiary.  77 

Incumbrances :  public  easement  as  a 
breach  of  covenant  against.  655 

Restricted :  agreement  to  pay  profits. 

166 

Surety's  bond :  estoppel  by  the  re- 
cital  in.  447 

Warranty  deed :  see  Deeds. 

CRIMINAL  LAW. 

Appeal :  prisoner's  escape  as  grounds 
of   dismissal.  257 

Assault  and  battery :  intent  to  kill 
third    person.  349 

Bribery : 
benefit   to   third   party.  643 

promissory  note  as  bribe.  643 

value  of  bribe.  643 

Burglary : 
kleptomania.  258 

punishment :    indictment    for    lar- 
ceny,   same    transaction.      60,  76 
Canada :  criminal  law  of  England  in. 

Change   of   venue : 
application   by   prosecutor.  547 

waiver   of  accused's   constitutional 
rights.  547 

Cumulative    punishments :    effect    of 
pardon  of  first  offence.  418,  440 
Defenses : 
decoys.  547 

entrapment.  547 

prior  conviction   for   felony.         76 
Double  jeopardy: 
action  by  state   for  penalty  as  in- 
volving. 529,  548 
indictment  charging  two  crimes  in 
one  continuing  act.  60,  76 
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principle    of,    as    applied    in    civil 
actions.  529,  548 

prohibition    inapplicable    to    prop- 
erty rights.  529,  548 
two    acts    included    in    one    trans- 
action.                            60,  76,  747 
Escape :  dismissal  of  appeal.         257 
Evidence : 
character  of  deceased.  749 
presumption  of  good  character.  352 
proof  of  authorship  of  typewritten 
document.                                   352 
Forgery:     proof    of    authorship     of 
typewritten  document.               352 
Homicide : 

death     occurring     in     jurisdiction 
other  than  where  act  committed. 

258 
evidence,  character  of  deceased.  749 
justifiable,  defense  of  wife's  home 
against  husband.  646 

Indictment:   separate   crimes   in   dis- 
tinct counts.  60,  76 
Infamous  crime:  what  constitutes. 

256 
Infants :  sentences.  350 

Intent : 
double    punishment    for    same    in- 
tent. 60,  76 
specific  intent.  349 
Insanity  as  defense:  test  of.  258 
Irresistible  impulse:  kleptomania.  258 
Jurisdiction : 
blow  and  death  in  different  juris- 
diction.                                       258 
change   of   venue   upon   application 
by  prosecutor.                             547 
penal  statute  in  which  the  crime  is 
not  clearly  defined.          421,  437 
venue :  degree  of  proof  of.         644 
Larceny : 
punishment  for,  in  connection  with 
indictment    for    burglary:    same 
transaction.                             60,  76 
receiving  stolen  goods.                350 
water  as  subject  of.             251,  269 
Pardon :  legal   effect   of.         418,  440 
Prior  conviction.  76 
Punishment:     second    offense    when 
first  has  been  pardoned.  418,  440 
Receiving  stolen  goods :  goods  taken 
by  children.                                  350 
Second  offense :  when  first  has  been 
pardoned.                             418,  440 
Self  defense:  evidence  of  threats. 

167 
Self  incrimination :  compelling  oper- 
ators of  motor  vehicles  to   give 
information   after   accidents.   745 
Specific  intent :  assault.  349 

Stare  decisis.  643 

Statute :      Sherman      Anti-Monopoly 


Act   as   a   criminal    statute. 

431,  437 
Uniform  Warehouse  Receipts  Act: 

provisions  for  infringement.       211 
Venue :  degree  of  proof.  644 

Verdict :  for   defendant,   reversal   of. 

531.  548 
CURTESY. 

See  Husband  and  Wife. 
DAMAGES. 

Avoidable  consequences :  landlord 
and  tenant.  79 

Blasting:  rocks  thrown  on  adjoining 
land.  268 

Breach  of  promise :  seduction  an  ele- 
ment. 350 

Building:  trover  for  materials.      750 

Conversion : 
building,    material    constituting. 
quasi-contracts.  654 

Deceit :  action  for,  measure  of  dam- 
ages. 82 

Disparagement  of  property:  see  Dis- 
paragement OF  Property. 

Election  of  remedies :  quasi-contracts. 

654 

Emment  Domain:  blasting.  268 

Exemplary  damages :  violative  of 
rule  against  double  jeopardy. 

^       ,     .        ,       ,  530,  548 

Fraud :  m  sale  of  goods ;  measure  of 
damages.  82 

Interests :  actions  ex  delicto.  656 

Insurance :  apportionment  under 
blanket  and  specific  policies.    354 

Insurance  policy:  measure  of,  under 
insurer's  election  to  rebuild.   169 

Landlord  and  tenant :  abandonment 
by  tenant.  70 

Libel : 
loss  of  services.  170 

mental  and  physical  suffering.    170 

Mental  and  physical  suffering.        170 

Mortgages:  damages  for  wrongful 
conveyance  of  property  by  mort- 
gagee. 442 

Nominal :  negligence  in  failing  to 
stop  cipher  message.  446 

Qi/a.yj-contracts:  waiver  of  tort.    654 

Sales  :    measure  of  damages  for  fraud. 

82 

Shadowing  by  detectives :  basis  of  re- 
covery. 336,  360 

Telegram :  failure  to  stop  cipher.  446 

Trover:  Building  materials.  750 

Warranty  deed :  See  Deeds. 

DEEDS. 

Absolute    conveyance    as    mortgage ; 
conveyance  by  mortgagee  to  inno- 
cent purchaser,  measure  of  dam- 
ages for.  442 
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Delivery :  presumption  as  to  date.  747 

Estoppel  against  grantors:  dower. 

536,  544 

Warranty  deeds:  amount  recover- 
able by  vendee  for  breach  of 
warranty.  548 

Warranty:  by  executors.  200 

DESCENT      AND      DISTRIBU- 
TION. 

See  Wills  and  Administration. 

DISPARAGEMENT    OF   PROP- 
ERTY. 

Communication :  communication  by 
conduct.  14 

Definition :  15 

Disparagement  of  quality :  13 

Disparagement  of  title  by  stranger; 
burden  of  proof  upon  plaintiff. 

Disparagement  of  title  by  rival  claim- 
ant. 30 

Meaning  of  term  "property".  13 

Presumption  as  to  truth  of  state- 
ment. 15 

Requisites  of.  14 

DIVORCE. 

Alimony : 
agreement  for,  embodied  in  decree. 

351 
distinguished     from     division     of 

property.  351 

effect  of  bankruptcy  discharge  on 

judgment  for.  435 

modification  of.  351 

terminable  at  death  or  remarriage. 

351 
Decree : 
effect  on  deposition,  made  by  hus- 
band during  coverture.  259 
enforcement  by  contempt  proceed- 
ings. 351 
validity   of    foreicm,   granted   upon 
service  by  publication.     241,  254 
Division   of   property:    distinguished 
from  alimony,  351 
Separation    agreement :     wife's    mis- 
conduct, effect  of.  168 
Support  of  child.                             645 

DOMESTIC  RELATIONS. 
Divorce:   See  Divorce. 

DOMICILE. 

See  Conflict  ot  Laws. 
DOWER. 
Ante-nuptial  settlements:  bar.        260 
Community  of  property:  election.  85 
Election.  85 

Equitable  estate:  contract  for  pur- 
chase of  land.  550 


Fraud : 
conveyance     in     contemplation     of 
marriage.  536,  549 

presumption  as  to  pre-marital  con- 
veyances. 536,  549 
Fraudulent  conveyances: 
conveyances  on  eve  of  marriage. 

•     .       .     r        ..  536,  549 

m  fraud  of  creditor.  536,  549 

Marriage:  conveyance  in  contempla- 
tion of.  536,  549 
Protection  granted  to  common  law. 

536,  549 
Wife  as  purchaser:  536,  549 

EASEMENTS. 

Condition  :  if  unexpressed.  415 

Defined.  409 

Dominant  tenement:  nature  of.  409 

Effect  on  servient  tenement.  411 

Equity:  affirmative  relief.  416 

Extinguishment :       impossibility  of 

user.  409 

Happening     of     condition:     without 

fault  of  servient  owner.  415 

Incidents.  412 

Party  walls:  duration  of  rights.  754 

Performance : 

with  fault  of  servient  owner.  415 

without   fault   of   servient   owner. 

415 
Performance     of     condition:     with 
fault  of  servient  owner.         415 
Private  and  restricted.  412 

Public  easement:  existence  of  a  pub- 
lic easement  as  a  breach  of  cov- 
enant against  incumbrances.  655 
Railroad    right    of    way:  devoid    of 
riparian   rights.  267 

Servient  tenement :  nature  and  char- 
acteristics. 411 
Unexpected  conditions.  415 

EJECTMENT. 

Amendment   of   complaint : 
change   from   co-parcenor  to   sole 
owner.  441 

change  from  heir  to  devisee.     441 
limitation   of   action.  441 

what  constitutes  new  cause  of  ac- 
tion? 441 
Limitation     of     actions :  amendment 
of  complaint.  441 
Mandamus :  reconvening  of  board  of 
canvassers.  351 
Pleading  and  practice :  allegation  of 
chain  of  title.                           441 
Right  of  co-tenant  against  stranger. 

441 
ELECTIONS. 

Local  option:  control  of  equity  over. 

Sa6,  549 
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Mandamus:  election  officials.  526,  549 
Vote:  mandamus    to    compel    a    re- 
canvass.  351 

EMINENT   DOMAIN. 

Blasting:  casting  rocks  on  adjoining 

land.  268 

Condemnation  proceedings : 

compensation  for  carrier's  riparian 

rights.  .    267 

inclusion   of  prospective   damages. 

268 
Land   taken  :  damages.  76 

Measure    of    value :    suitability    for 
particular  use  of  condemnor.  76 
Taking :  what       constitutes :       rocks 
thrown  on  adjoining  land.      268 
Unknown  to  common  law.  6 

EMPLOYER'S    LIABILITY. 

See  Master  and  Servant. 

EQUITY. 

Affirmative    relief  :  easements.       416 
Agreement  to   release  equity  of  re- 
demption. 170 
As  natural  justice.                            6g6 
Balancing     of     injuries:     injunction 
against  nuisances.             635,  647 
Bill   9«ta   timet:    remainderman.   653 
Equity:  clean    hands;    actual    fraud 
will,    not    bar    wife's    right    to 
dower.                                 536,  549 
Contract  for  purchase  of  land : 
equitable  conversion.                    369 
equitable    ownership,     incident    to 
right  of  specific  performance.  38s 
heirs  and  personal  representatives 
of  parties.                                    J7j 
specific    performance    descends    to 
heir.                                               369 
Contract    sale    of    standing    timber : 
specific  performance.                 748 
Control  over  election.             526,  549 
Conversion  by  contract.                  s6g 
Corporations : 
minority  stockholder's  action.     348 
reformation  of  books.         348,  643 
Covenants :     restrictive,     enforceable 
in  equity  by  intended  beneficiary. 

Creditor  s     suit :     counsel     fees     as 
costs.  166 

Development     of :  in     Anglo-Ameri- 
can law.  696 
Elections :    wills.  85 
Equitable   assignment:  rights   as   in- 
cident to  a  void  note.               356 
Equitable    conversion : 
by    direction    in    deed    and    will. 
243.  255 
not  effected  when  purpose  contra- 
venes public  policy.           243,  255 


presumed  intention.  371 

Equitable    liens:  foreclosure    of  tax 

liens.  752 

Political        rights:      protection  of. 

0  ,.  r  526,  549 

Relief    against    nuisances:    granting 

injunction  as  a  matter  of  right. 

635,  647 

Fraud : 

breach  of  promise  as  constructive. 

343.  360 

reformation  of  corporation  books. 

348 
Injunctions:  See  Injunctions. 
Insolvency:     following    trust    funds 
when   mingled   with   other  money. 

•       ,   ,  .556 

International  law  as  warranting  in- 
terposition. 420 

Interpleader :  claims  of  adverse 
beneficiaries  in  mutual  benefit 
policy.  263 

Laches :  personal  defense  to  specific 
performance.  21^4 

Mortgages:  See  Mc«tgages. 

Nuisance:  injunction     or     damages. 

635,  647 
Patents :  burden  of  proof  in  recov- 
ery of  profits.  628,  652 
Redemption  of  mortgage.  170 
Reformation    of    corporation    books. 

.    .  348 

Restrictive  covenants :  building 
scheme :  property  Subsequently 
acquired  by  common  grantor.    77 

Rights  in  real  estate :  equitable  con- 
version. s6g 

Specific  performance : 
assignment  of  future  interest  other 
than  land.  77 

contracts  for  sale  of  standing  tim- 
ber. 748 

See  also  Specific  Performance. 

Stock  subscriptions :  rescission  for 
fraud.  62,  76 

Tax    liens:  foreclosure    by    statute. 

752 
Usury:  tender  of  principal  and  law- 
ful   interest    as    "doing    equity." 

436 

Writ    of    assistance:    by    mortgagee 

against     tenant     of     mortgagor. 

553 


ESTOPPEL. 


640 


Agency:  representation  by. 
Deeds : 

as     against     grantor     and     heirs. 

536,  549 

in    favor    of    grantee    and    heirs. 

536,  549 

Divorce:  New  York  rule.      241,  254 
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Licensor  and   licensee  under  patent. 

82 

Misrepresentation  of  age  by  infant 
to   secure   employment.  442 

Municipal  corporations:  recital  in 
unauthorized   bonds.         152,  171 

Negotiable  instruments:  pledgor  in- 
dorser  from  competing  with 
pledgee  holder  of  bankrupt's 
note.  264 

Partition:  after  acquired  title  para- 
mount. 554 

Partnership:  use  of  firm  name  after 
dissolution.  423,  445 

Pleading : 
affirmatively.  654 

under   general   denial.  654 

Recitals:   surety's   bond.  447 

Stock  subscription:  rescission  for 
fraud.  62,  76 

Surety:  recital  in  bond.  447 

EVIDENCE. 

Admissions : 
offers  of  compromise.  749 

refusal   to   answer,   as   admission. 

A  .  .  .^  346 

Appearance:  opmion  evidence  as  to. 

429,  400 

Burden    of   proof : 
bailments,  negligence.  552 

profits  for  infringement  of  patent. 
628,  652 

Character:  when  admissible  from 
prosecution.  352 

Consonant  statements:  to  support 
testimony,  impeached  as  recent 
fabrication.  167 

Contracts :  to  secure  evidence  void 
as   against  public  policy.         348 

Contributory  negligence:  effect  of 
plea  of.  653 

Criminal  law:  introduction  of  irrele- 
vant documents  to  prove  forgery 
by   comparison.  352 

See  also  Criminal  Law. 

Date  of  delivery  of  deeds :  pre- 
sumption from  date  of  acknowl- 
edgment. 747 

Depositions :  of  husband  after 
divorce.  259 

False  imprisonment:  burden  of  justi- 
fication in  issue.  750 

Grand  Jury:  impeachment  of  in- 
dictment. 168 

Handwriting:  comparison  of  type- 
writing, with  irrelevant  docu- 
ments. 352 

Hearsay :  threats  against  defendant 
made  by  deceased.  167 

Homicide:    character    of    deceased. 

749 


Husband:       deposition      of,       after 
divorce.  259 

Impeachment  of  witness : 
admission  by  default.  440 

admission  by  pleadings  in  another 
suit.  440 

Independent  admission  of  fact :  effect 
of  without  prejudice.  749 

Introduction  of  irrelevant  documents : 
typewriting.  352 

Negligence : 
bailments:  burden  of  proof.        542 
when  a  question  of  law.  651 

Non-experts :    admissibility    of   opin- 
ion of.  429,  440 
Notice  of  dissolution  of  partnership. 

423.  445 
Opinion  evidence: 
admissibility  of  non-experts. 

429,  440 
facts  on  which  based.  429,  440 

Patents :   burden  of  proof  in  recov- 
ering profit,  628,  652 
Pleadings    in    another   «uit    as    im- 
peachment of  witness.  440 
Presumptions : 
bailments :    negligence.  542 
of   good   character.                       352 
purpose  of.                                    352 
Previous    statement    of    witness    to 
rebut   recent   fabrication.  167 
Scintilla  rule.                                    651 
Seduction:  admissibility  in  breach  of 
promise  suit.                              350 
Self-defense:  threats.                       167 
Typewriting:    proof    by    comparison 
with    irrelevant    document.      352 
Venue :  degree  of  proof.                644 
Witnesses  :  impeachment :  prior  con- 
sonant statement.                       167 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

See   also    Wills   and   Administra- 
tion. 
Assimilation  of  foreign  elements  into 
common    law :    recovery    by    ex- 
ecutor for  wrongful  death.       98 
Conveyance   by:    warranty   in.       260 
Corporations  as  :   merger.  360 

Estates   of  deceased   foreigner :   pro- 
visions  in  treaties.  182 
Executors : 
corporations  as.                            360 
effect  of  words  "and  successors" 

360 

intention  of  testator  as  governing 

choice.  360 

power  to  bid  at  sale  of  estate.  549 

International  law :  see  International 

Law. 
Intestate    succession    of    foreign    de- 
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cedent:    powers    and    duties    of 
consuls.  190 

Liability  of:  warranty  in  deed.     260 
Right  of  executor  to  sue  for  wrong- 
ful death:  Lord  Campbell's  Act. 

98 

Sale   of   decedent's   estate :    personal 

liability  on  warranty.  260 

EXECUTORY   DEVICES. 

See  Wills  and  Administration. 
FALSE  IMPRISONMENT. 
See  Criminal  Law,  Torts. 

FEDERAL   PRACTICE. 

Diversity   of   citizenship :    as   ground 
.   of  removal.  353 

Executive    department :    commissions 
of  inquiry.  500 

Jury :     re-examination     of    facts     by 
Appellate    Court.  544 

Motion      non      obstante     veredicto; 
validity.  544 

Removal  of  causes : 
diversity     of     citizenship;     as     ap- 
plied to  territories.  353 
admission    of    territory    into    the 
Union.  353 
construction    of    judicial    code    of 

1911.  353 

time   when    diversity    must   exist. 

353 
failure  of  cause  of  action  against 
resident.  78 

fraud.  78 

misjoiner   of   defendant.  78 

resident   and   non-resident   defend- 
ants. 78 
FIXTURES. 
Contract     to     raze     buildings :     con- 
structive severance.                   750 
Rights  of  mortgagee :  annexation  to 
mortgaged  property  by  tenant  of 
mortgagor.                          247,   263 
Severance :      constructive :     building, 
under  contract  to  raze.            750 

FORGERY. 

See  Criminal  Law. 

FRANCHISES. 

Attitude  of  common  law  towards.  2 

Forfeiture : 
court's  disfavor  of.  358 

waiver  of  by  municipality.         358 

FRAUD. 

Carriers:    estoppel    of,   by   reason    of 
agent's   misrepresentation.        640 
Corporations.  348 

Deceit,  action  for :  measure  of  dam- 
ages. 82 


Judicial  sale:  inadequacy  of  price  as 

evidence  of   fraud.  648 

Pre-marital    conveyances : 

curtesy  as  affected  by         536, 549 

dower  as  affected  by  536, 549 

Right  of  action,  after  assignment  of 

contract   rights.  645 

Subscriptions    for    stock   rescission. 

6a,  76 

FRAUDULENT      CONVEY- 
ANCE AND   SALES. 
Curtesy :     pre-marital     conveyances. 

536,  549 
Dower : 
conveyance  in  fraud  of  creditors. 

536,  549 

pre-marital  conveyances.     536,  549 

setting    aside,    rights    of    wife    to 

dower.  536,  549 

Impeachment : 

deed  to  wife  by  husband  in  fraud 

of  creditors.  536,  549 

husband  and  wife  cannot  impeach 

if  creditors  do  not.  536,  549 

rights  of  creditors,  to  whom  does 

benefit  accrue.  536,  549 

Pre-marital   conveyances : 

curtesy  as  affected  by.        536,  549 

dower,  as  affected  by.  536,  549 

Setting    aside :    effect    upon    curtesy 

and  dower.  536,  549 

Validity  as  between  parties.  536,  549 

FUTURE    ESTATES. 

Remainders :  security  to  remainder- 
men in  personal  property.        653 

GARNISHMENT. 

Contingent  liability  of  garnishee  to 
debtor :   casualty  insurance.     261 

Right  of  garnishor  against  mortgagee 
on  insurance  policy.  354 

GIFTS. 

Causa  mortis:  wife's  choses  in  ac- 
tion. 646 

HABEAS    CORPUS. 

Foreign  decree :  custody  as  a  defense. 

553 
HIGHWAYS. 

Establishment  by  user.  549 

Grade:  statutory  right  of  action  for 
change  of,  as  vested  right. 

534,  545 
Municipal  corporations : 
duty  to  regulate  use  of  street,  gov- 
ernmental. 355 
not    liable    for    failure    to    regulate 
use  of.  35S 
Prescriptive   use :   creation   of  public 
highways.  549 
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User  by  public:  duty  of  municipality 
to  regulate.  355 

HOMICIDE. 

See  Criminal  Law. 

HUSBAND   AND   WIFE. 

AflFections :  alienation  of  by  deceit. 

268 
Ante-nuptial  settlements:  dower.  260 
Community  property  devise.  85 

Curtesy : 
husband  as  purchaser.  536,  549 

marriage,    conveyance    in    contem- 
plation of.  536,  549 
protection  to  at  common  law. 

^  536,  549 

Deceit:  alienation  of  affections.     268 
Devise  in  lieu  of  dower,  taxation. 

173 

Domicile :    diverse    citizenship :    wife 

now  follows  husband.  744 

Dower : 

Conveyances  in  fraud  of  creditor. 

536,  549 

taxation.  173 

Evidence :     deposition     of     husband 

after  divorce.  289 

Gifts :   causa   mortis.  646 

Joint    choses    in    action:    ownership. 

646 
Jointures:     substitute     for     dower. 

,     ^      .  536,  549 

Loss  of  affection  by  cruelty.        268 

Married    women:    right    to    prohibit 

husband   from  entry  into  wife's 

home.  646 

Right  to  control  effect  of  the  theory. 

r..  .         ,  536.  549 

Right    of    husband   to   enter   wife's 
home.  646 

Separation    agreement:    wife's    mis- 
conduct,  effect   of.  168 
Services,  loss  of.  170 
Wife:    right    of    husband    to    enter 
wife's  home.                              646 

INDICTMENT. 

See  Criminal  Law. 

INFANCY. 
Child    Labor    Acts:    misrepresenta- 
tion by  infant  as  to  age.      442 
Contracts : 
avoidance :  return  of  consideration. 

751 
false  representation  as  to  age.  442 
Criminal  law  :  sentences.  350 

Estoppel :  fraudulent    representations 
as  to  age.  442 

Marriage:  validity.  _  323 

Power  to  contract:  conflict  of  laws. 

322 


Power  to  take  property:  conflict  of 
laws.  324 

Torts:  right  to  sue  for  injuries  re- 
ceived before  birth.  359 

INJUNCTIONS. 

Irreparable  injury:  use  of  injunc- 
tion to  prevent.  635,  647 

Libel  and  boycott.  73a,  745 

Nuisances :  against  continuing  nui- 
sances. 635,  647 

Political    rights :    protection    of. 

526,  549 

Publications :    liberty    of    the    press. 

73a,  745 

Restraint  of  trade :  articles  manu- 
factured by  secret  process.      437 

Sale  of  partner's  interest  levied  upon 
for  separate  debts.  341,  357 

INSANITY. 

Conflict   of    laws.  326 

Criminal  law:  defense,  test  of.      258 

INSOLVENCY. 

Banks  and  banking:  mingling  trust 
funds  with  other  money.        556 

Corporations :  rescission  of  stock 
subscription.  62,  76 

Jurisdiction :  state  conflict  with  fed- 
eral bankruptcy  act.  64,  71 

Partnership :  solvency  of  individual 
members.  143,  158 

INSURANCE. 

Agent :  tort  liability  for  delay  in  for- 
warding   application.  647 

.\ssignment  of  life  insurance  policy 
interest  taken  by  trustee  in 
bankruptcy.  627,  640 

Beneficiaries :  insurable  interest  in 
woman  not  wife  of  insured. 

739.  75-2 
Blanket  and  specific  policies :  appor- 
tionment of  loss.  354 
Casualty:    as    insurance   against   lia- 
bility. 261 
Conditions : 
commencement  of  suit  after  agreed 
period.                                338,  355 
construction    of.  51 
Contracts:  agreement  to  arbitrate. 

752 
Corporations:   regulation   of.        303 
Damages : 
apportionment   under   blanket   and 
specific    policies.  354 

measure   of   under   insurer's    elec- 
tion to  rebuild.  169 
Election  in.  SI 
Fire  insurance: 
apportionment      of      loss      under 
blanket  and  specific  policies.  354 
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eflFect  of  election  to  rebuild.     169 
insurable   interest,   necessity   of. 

739.  752 
Forfeiture  of  policy:  election  of  in- 
sured. 51 
Indemnity :    distinguished    from    in- 
surance   against   liability. .       261 
Insurable   interest : 
assignment  to  one  without. 

627,  640 
right    to    proceeds     of    policy    in 
woman  not  the   insured's   wife. 
739.  752 
trustee  in  life  of  bankrupt. 

627,  640 

Interpleader :     adverse     beneficiaries 

of    mutual    benefit    policy.       263 

Mortgagee's     right :     priority     over 

right  of  garnishor.  354 

Mutual    benefit    association : 

change  of  beneficiary:   conformity 

to    by-laws.  263 

rights    of    beneficiary.  263 

validity  of  stipulation  to  arbitrate. 

752 
See  also  Mutual  Benefit  Associa- 
tions. 
Policy : 
cash  surrender  value,  under  Bank- 
ruptcy   Act.  625,  640 
construction    of    conditions.  51 
exemption,  under  Bankruptcy  Act. 
625,  640 
Tort    liability :    negligence    of    agent 
in    forwarding   application.     647 

INTERNATIONAL  LAW. 

Administration:  intestacy.  182 

Claims : 

adjudication  by  international  com- 
missions. 471 

condition,   use   of   force.  491 

Conflict  of  laws:  estates.  182 

Consular     treaty     rights :     view     of 

Italian  courts.  igs 

Contracts : 

annuUment  as  confiscatory  breach. 

467 
arbitrary     acts     warranting     inter- 
vention. 469 
between   citizens   abroad   and    for- 
eign government.                        460 
between  individuals.  459 
bonds  of  public  debt.  476 
breach  as  a  tort.                            470 
claims  under.  457 
intervention  to  secure  payment  of 
public  loans.                                485 
national  courts  and  obligations. 

481 

Decedent  estates :   powers  of  consul 

by  treaties.  192 


Development :   tendency   of   Supreme 
Court.  181 

Enforceable  contract.  474 

Equitable  claims  as  warranting  in- 
terposition. 470 
Executors  and  administrators :  es- 
tates of  foreign  intestate.  182,  187 
Foreign  courts :  access  to.  466 
Liquidation  of  claims :  enforcement. 

470 
Powers  of  consuls :  decedent  estates. 

i8z 
Treaties : 
authority  of  consul  to  regulate  es- 
tates. 182 
concessions  and  consideration.   188 
decedent  estates.                            182 
most  favored  nation  clause.        183 
treaty-making    power:    scope    and 
usage.                                           189 

INTERSTATE  COMMERCE. 

Corporations : 

injunctions     against     purchase     of 
stock  in  competing  company. 

.       .  154,  165 

mmonty   stockholders'    rights. 

154.  165 
Liquor  and  cigarette  laws.  685 

Police  power :   state  safety  appliance 
act.  347 

Rate  regulation : 
grain  elevators.  688 

railroad  statistics.  686 

telegraphs.  689 

Sherman  Anti-Monopoly  Act : 
as  a  criminal  statute.  421,  437 

breach   of,    suit    by   stockholder   to 
enjoin.  154,  165 

control    of    product    manufactured 
by  secret  process.  437 

injunction    to    restrain    breach    by 
majority   stockholders  of  a  cor- 
poration. 154,  165 
minority  stockholder,   right  to  en- 
join  breach   by  competing  com- 
pany.                                   154,  165 
State : 
pilot,  harbor,  immigration  and  ma- 
rine laws.  688 
police  power  and  inspection   laws. 

683 
regulation:  Safety    Appliance    Act. 

,    .  347 

regulation :      rates      on   shipments 
partly  through  adjoining  state. 

551 
Taxation  :  of  railroads.  690 

JUDGMENTS. 

Alimony:  foreign  decree  of.  435 

Foreign : 
action  on.  358 
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alimony.  435 

conclusiveness.  78 

domestic  action  pending.  358 

reciprocity.  78 

Merger: 
cause   of   action    merged   in   judg- 
ment. 69,  79 
effect     of    full     faith     and    credit 
clause.  69,  79 
judgment  in  rem.                      69,  79 
Partition :   after   acquired  title  para- 
mount. 554 
Res  adjudicata: 
against  sureties.                             267 
modification    of    decree    providing 
for  payment  in  lieu  of  alimony 

351 
suretyship.  267 

JURISDICTION. 

Alimony :  modification  of  decree  pro- 
viding for  payment  in  lieu  of  ali- 
mony. 351 

Bankruptcy :  conflict  between  federal 
and  state  insolvency  laws.  64,  71 

Contracts :   anticipatory   breach.     163 

Criminal   law :   see  Criminal  Law. 

Equity : 
internal  affairs  of  foreign  corpora- 
tions. 734,  746 
service  by  publication.         241,  254 

Federal : 
construction  of  judicial  code.    353 
diversity  of  citizenship: 
created    by    admission    of    terri- 
.  tory.  353 

time  when  it  must  exist.         353 
see  also  Federal  Practice. 

Homicide :  death  in  state  other  than 
where  act  committed.  258 

Modification  of  money  judgment,  ali- 
mony. 351 

Personal  statutes :  extra-territorial 
force.  S14 

Proof  of  venue :  criminal  case.      044 

Service  on  agent  of  foreign  corpora- 
tion :   revocation  of  agency.    439 

Statutes :  service  on  agent  of  foreign 
corporation  after  revocation  of 
agency.  439 

JURISPRUDENCE. 

Commercial  law  :  Quebec.  223 

Common  law : 
absence  of  the  abstract.  6oi 

assimilation  of  foreign  elements. 

97 
contracts  m  restramt  of  trade.  3 
characteristics  of.  /,  600 

competition.  2 

corporations.  608 

effect  of  economic  theories.  / 


eminent  domain.  6 

fellow  servant  doctrine.  7 

franchises.  2 

future  in  United  States.  609 

immigration,  as  a  danger  to.  598 

influence  of  in  United  States.  59$ 

judges  of  the.  597 

modern  continental  jurists.  ^2 

new  theories  dangerous  to.  600 

organic  structure  of.  596 

relations  of  capital  and  labor.  10 

social  justice  and  the.  604 

stare   decisis.  643 

Conquest:    effect   on   prevailing  law. 

Constitution :  Canadian,  operation  of. 

228 

Criminal  Law :  Canada,  law  of  Eng- 
land obtains  in.  213 
stare  decisis.                                  643 

Curia  Regis :  procedure  in.  277 

Customary  law :  France,  influence  of, 
on  law  of  Quebec.  216 

Democracy:  tendencies  towards  jus- 
tice without  law.  696 

Departmental  Commissions.  501 

English  constitutional  law : 
law  of  the  land.  37 

parliamentary  acts.  37 

English  system :  effect  on  House  of 
Lords  of  act  of  Parliament.    237 

Equity  and  good  morals,  origin  of. 

696 

Executive   commissions    of   inquiry. 

500 

Judicial  decisions :  Quebec,  character 
of,  in.  229 

Judicial  discretion.  696 

Judicial  law  making :  criminal  decis- 
ion. 643 

Justice    according    to    law :    advan- 
tages : 
definition :   limitations.  712 

Legal  system :    Quebec.  213 

Legislative  and  executive  justice.  696 

Legislation,  power  of :   extent  of,  in 
Canada.  226 

Martial   Law.  697 

Overruling     decision,      in      criminal 
cases.  643 

Parliament,   acts   of :   effect  on   Brit- 
ish constitutional  law.  232 

Personality  rule  of  law  in  administra- 
tion of  justice.  697 

Right    of    executor     to    sue,     Lord 
Campbell's  Act.  97 

Royal  Commissions.  501 

"Social  justice":  recall  of  judges.  670 

Stare  decisis:  in  criminal  cases.  643 

Uniformity  of  law,  attainable  by  rea- 
son. 696 
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JURY. 

Criminal :  "rule  of  reason"  in  penal 
statute.  421,  437 

Functions:    determination    of    negli- 
gence. 651 

Grand :  impeachment  of  indictment. 

168 

Re-examination  of  facts:  motion  non 
obstante  veredicto.  544 

Right    of    trial    by:     in    negligence 
cases.  651 

Seventh  Amendment :  motion  non  ob- 
stante veredicto.  544 

LABOR  UNIONS. 

Boycott:  injunctions  and  freedom  of 
the  press.  733,  745 

interference   with   business.    66,  79 
Interference  with  business :  strike. 

66,  79 

Strikes :  interference  with  employer's 

business.  66,  79 

LANDLORD  AND  TENANT. 

Abandonment :  duty  to  re-let.  79 

Covenant      for     extension :      holding 
over.  648 

Covenant  for  renewal: 

holding   over.  648 

Damages :  See  Damages. 
Eviction :    subtenant   after   surrender. 

345,  261 
Fixtures :  as  affected  by  contract. 

247,  263 
Lease :  merger  by  surrender.  245,  261 
Lessee:  nature  of  interest.  245,  261 
Liability  of  surety.  426,  447 

Mortgages :    right   of   tenant  to  pos- 
session. 553 
Mortgagor's   tenant :   fixtures. 

247,  263 
Option  to  renew :  notice  as  a  condi- 
tion. 648 
Rent :    sub-lessee    after    his    lessor's 
surrender.                           245,  261 
Sub-letting:   surrender  of  first  lease. 

24s,  261 
Surrender :  effect  on   sub-lease. 

245,  261 

Use  and  occupation :  sub-tenant  after 

surrender.  245,  261 

LARCENY. 

See  Criminal  Law. 

LIBEL  AND  SLANDER. 

Damages : 
loss  of  services.  170 

mental  and  physical  suffering.    170 

Defamation :  unfair  comment  as.     84 

Injunctions:  freedom  of  the  press. 

732.  745 

Jury:  732,  745 


Newspaper  Criticism.  80 

Privileged  communications : 
fair  comment.  80 

judicial  proceedings.  261 

Special   damage :   necessity  of  show- 
ing. 80 
LIENS. 
Attachment :    of    bankrupt    property 
afterward  rejected  by  trustee. 

542 
Equitable : 
foreclosure.  752 

jurisdiction.  75* 

Equity:  tax  liens.  752 

Estate  by  entirety : 
levy  on  bv  judgment  creditors  of 
husband.  656 

see  also  Real  Property. 
Livery  keeper's ;  subordinate  to  prior 
recorded   chattel    mortgage.       72 
Mortgages ;    right    to    after-acquired 
personal  property.  335,  347 

Statutory:  foreclosure  in  equity.  752 
Tax: 

foreclosure  in  equity.  752 

priority.  757 

Warehouseman's : 
enforcement   under   statute. 

208,  209 
new  liens  under  statute.  208 

LIMITATION   OF   ACTIONS. 

Amendment  of  complaint : 
change    from    coparcener    to    sole 
owner.  441 

change  from  heir  to  devisee.      441 
what  constitutes  new  cause  of  ac- 
tion. 441 
Changes  in  statute.  753 
Claims    against    municipal    corpora- 
tions : 
necessity    of    notice    within    statu- 
tory period.                                 650 
Contractual  and  statutory  conditions 
precedent.                            338,  355 
Contract      to      devise :      anticipatory 
breach.  441 
Disability : 
assignment  of.  753 
must   exist   when  action   accrued. 

753 
Exceptions  to  avoid  Statute.  338,  355 
Equity:  subrogation  after  running  of 
Statute  upon  promise  of  indem- 
nity 448 
Payment : 
by  one  joint  debtor.            423,  445 
by  one  partner.                    423,  445 
Right  to  contract  for  shorter  periods. 

338,  355 
Suretyship : 
claim  against  principal  barred.  448 
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subrogation     outside     Statute     on 
promise  of  indemnity.  448 

W.  Va.  Code  1906:  §  889. 

MALICIOUS    PROSECUTION. 

Probable  cause :  advice  of  counsel. 

750 
MANDAMUS. 
Defenses :       unconstitutionality       of 
statute.  55 1 

Discretion :  in  enforcement  of  uncon- 
stitutional statute.  551 
Reconvening   of    Board    of    Election 
Canvassers.                                 351 

MARRIAGE. 

Ante-nuptial  settlement:  bar  to  dow- 
er. 260 

Breach  of  promise :  seduction  in  ag- 
gravation of  damages.  350 
opinion  evidence,  in.             429,  440 

Disability  statutes :  extraterritorial 
force.  215 

Infants :  power  to  contract.  323 

Status  of  parties :  marriage  outside 
of  jurisdiction.  255 

MASTER  AND   SERVANT. 

Assumption  of  risk:  See  Negligence. 
Servant's  duty  to  inspect.  649 

Employer's   liability.  9 

Employment  of  infant :  misrepresen- 
tation of  age.  442 
Fellow  servants : 
dual  capacity  doctrine.  650 
departmental    doctrine.  650 
doctrine  of,  at  common  law.    7,  10 
foreign     workmen's     compensation 
law.  160 
peculiar  doctrine  in  Kentucky.  650 
superior  servant  doctrine.           650 
vice  principals.                               650 
Liability   of   master:    parent's   liabil- 
ity for  son's  negligence.            262 
Safe  appliances :   duty  of  servant  to 
inspect.                                          649 
Vice-principals :   fellow  servant   rule. 

650 
Workmen's  compensation  act: 
lex   loci  contractus.  73 

foreign  :   enforcement  of.  160 

MECHANIC'S  LIENS. 

Buildings :  destruction  of  before  pay- 
ment. 552 

Improvements  swept  away  by  flood. 

552 

Land,  effect  of  destruction  of  build- 
ing thereon.  552 

Notice :  time  of  attachment  as  af- 
fected by.  552 

Time  of  attachment :  notice  as  af- 
fecting. 552 


MISTAKE. 

Fact :  mistake  of,  as  affecting  the 
right  of  subrogation  by  one  tak- 
ing new  mortgage  to  replace  a 
discharged  one.  58,  83 

MONOPOLIES. 

Attitude  of  the  common  law  toward 
monopolies.  j 

MORTGAGES. 

Absolute  conveyance  as  mortgage : 
conveyance  by  mortgagee  to  inno- 
cent purchaser :  damages.        442 

Agreement  to  extend  time :  effect 
when  made  with  transfer  of 
land.  238,  263 

Agreement  to  release  equity  of  re- 
demption. 170 

Conveyance  by  mortgagee :  damages 
for.  442 

Damages :     See   Damages. 

Equitable:  substitution  of.  58,  83 

Ekjuity  of  redemption :  subsequent 
agreement  to  release.  170 

Execution  sale :  inadequacy  of  price 
as  ground  for  setting  aside.     648 

Extending  time :  discharge  of  mort- 
gagor  after  transfer  of  land. 

238,  263 

Fixtures :  rights  of  mortgagee  to  fix- 
tures erected  by  mortgagor  ten- 
ant. 247,  263 

Foreclosure : 

necessity,  of  possession,  as  against 

tenant.  553 

rights  of  mortgagee  as  to  fixtures 

annexed  by  mortgagor's  tenant. 

247,   263 

Fraudulent :    defeat    of    dower. 

536.  549 
Insurance :  mortgagee's  rights,  prior- 
ity over  rights  of  garnishor.  354 
Mortgagee : 
answering    complaint    in    partition 
suit,    does    not    bar    independent 
suit  to  foreclose.  755 

interest,   right  to  fixtures  annexed 
by   mortgagor's   tenant.   247,   263 
right  to  possession  as  against  ten- 
ants. 553 
under  a  mortgage  of  after-acquired 
personal  property.             335,  347 
Priority :    one    taking   new    mortgage 
over    intervening    incumbrances. 

58.  83 

Recording  acts :   form  and  effect. 

539.  553 
Redemption :  agreement  to  release. 

170 
Release:  equity  of  redemption.  170 
Right  to  possession :  tenants.         553 
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Suretyship :  discharge  of  mortgage 
by  extension  agreement  after 
transfer  of  land.  238,  263 

Transfer  of  land: 
assumption  of  mortgage  by  trans- 
feree. 238,  263 
discharge  of  mortgages  by  agree- 
ment extending  time.       238,  263 
Unrecorded : 
actual  notice:                        539,  553 
against  whom  valid.            539,  553 
Usury :    statutory   change,    effect   of. 

436 
MOTOR  VEHICLES. 
Master  and   servant :   parent's  liabil- 
ity for  son's  negligence  in  driv- 
ing. 263 
Self-incrimination :  compelling  opera- 
tors   to   give    information    about 
accidents.  745 

MUNICIPAL  CORPORATIONS. 

Agency :  for  collection  of  special  as- 
sessments. 256 
Bonds : 

effect  of  constitutional  limitation 
on    indebtedness.  443 

estoppel   by  recitals.  152,  171 

unauthorized  issue.  152,  171 

Character :   duality  of.  355 

Conflict   with   private   corporations : 

obligation  of  contracts.  676 

Debt :    constitutional    limitation    of. 

443 

Estoppel :     recital     in     unauthorized 

bonds.  152,  171 

Franchises :  forfeiture  of :  waiver  by 

municipality.  358 

Government  functions : 

failure  to  exercise.  355 

regulation  of  use  of  streets.       355 

Highways   and   streets:    liability    for 

defective   sidewalk:   function   of 

the  jury.  651 

Indebtedness : 

charge  on  specific  fund.  443 

constitutional  limitation  on  power 

to  create.  443 

Limitation  of  actions :    giving  notice 

of  claim  within  statutory  period. 

650 
Limitations  of  indebtedness :   charge 
on   specific  funds.  443 

Negligence :  liability  for :  when  a 
question  of  law.  651 

Powers :    to    incur   indebtedness    be- 
yond   limit.  443 
Quasi-coniTzct :   assessment.  266 
Streets :  duty  to  keep  in  safe  condi- 
tion.                                     355,  651 
Taxation :    power    to    assess    county 
property.  555 


MUTUAL  BENEFIT  ASSOCIA- 
TIONS. 

Beneficiaries : 

change  of  beneficiary:  conformity 
with  by-laws.  263 

want  of  vested  interest.  263 

By-law :  withdrawing  right  to  sue. 

752 

Insurance :   see   Insurance. 

Insured :  right  to  change  beneficiary : 

conformity  to  by-laws.  263 

Interpleader :        considerations        of 

equity      between      the      adverse 

claimants.  263 

NAMES. 

Corporate:     protection    against    un- 
fair  competition.  84 

NEGLIGENCE. 

Admission   of,   by  plea  of  contribu- 
tory  negligence.  653 
Assumption  of  risk: 
continuing    work    after    discovery 
of   danger.                                  443 
duty    of    servant    to    inspect    ap- 
pliances.                                     649 
implied  contract  as  basis  443 
involuntary    act    or    employment; 
convicts.                                      443 
Bailments:   see   Bailments. 
Burden  of  proof:  bailments.         542 
Carriers : 
contract   exemption   from  liability. 
249,  254 
injury  to  unborn  child.  359 
special  contracts.                  249,  254 
special    damages,   not   within   con- 
templation of  parties  when  con- 
tract was  made.                         446 
Conflict    of    laws :    workman's    com- 
pensation laws.  160 
Contributory : 
attempt  to   save  human   life.       81 
convict  may  be  guilty  of.           443 
last    clear    chance    doctrine.         80 
Delay :   in   delivering  telegram,   duty 
to  notify  sender.                        265 
Eminent  domain  :  blasting.             268 
Evidence :   when  a  question   of  law. 

651 
Joint  tort  feasor :  release  of  one  not 

liable  is  discharge  of  all.  448 
Last  clear  chance:  injury  to  goods. 

80 
Legal  negligence.  651 

Liability:    law  governing.  72 

Liability    of    parent :    act    of    infant 

son.  262 

Master  and  servant :   fellow  servant 

rule.  650 

Municipal    corporations:     see     Mu- 
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NiciPAL  Corporations. 

Respondeat  superior:  power  of  con- 
trol, basis  of.  443 

Safe  appliances:  duty  of  servant  to 
inspect.  649 

Trespass :  condemnation  proceed- 
ings. 268 

Unwholesome  food :  packer's  lia- 
bility to  consumer.  264 

NEGOTIABLE  INSTRUMENTS. 

Acceptance : 
as     satisfaction     of     larger     debt. 
156,  162 
not   appearing  on   the   instrument. 

171 
promise   to   accept   as   acceptance. 

171 
Alternative  payees,  joint  obligation. 

743 
Antecedent    mdebtedness    as    consti- 
tuting value.  612 
Bankruptcy   of  the   maker:   estoppel 
of     indorser    to    compete    with 
holder.  264 
Bank's     duty     on     receiving     trust 
check.                                  727,  743 
Bills  of  exchange : 
acceptance    not    appearing    on    the 
face  of  the  instrument.  171 
promise    to    accept   as    acceptance. 

171 
Checks : 
effect  of  certification.  641 

for    less    than     amount    due    re- 
mitted  "in   settlement".  162 
Collateral      security:      liability      of 
pledgor  as  endorser.                 264 
Condition :    reservation    of    title    to 
goods  as.                                    357 
Consideration :     instrument    contain- 
ing statement  of.                        357 
Construction  of  note : 
effect  of  business  usage.             172 
interest    after    maturity.              356 
Corporations : 
notice  imputed  to  director  as  pur- 
chaser.                                        642 
power   of   president   of   charitable 
corporation  to  issue                 438 
Defenses:  intoxication.                   651 
Dishonor:    unpaid    interest   not   evi- 
dence of.                                     444 
Equitable    assignment:    rights    pass- 
ing as  incident  to  void  note.  366 
Execution  on  a  Sunday:  ratification. 

545 

Holder   for  value : 

bank  taking  trust  check.      727,  743 

defense  of  intoxication.  651 

note     of     charitable     corporation 

issued  by  president.  438 


notice  imputed  to  director  of  bank 
in  private  capacity.  642 

overdue   interest.  444 

Interest : 
after  maturity.  356 

contractual   prevailing   over   statu- 
tory after  maturity.  356 
non-payment  of,  as  dishonor.     444 
Joint   obligation :   alternative   payees. 

..        ■  r.  743 

Maturity:  effect  on  interest.  356 

Negotiable  Instruments  Law,  N.  Y. : 
§  51-  614 

§  53.  615 

§91.  642 

§96.  651 

Uniform  Act: 

§3,  subd.  2.  357 

Negotiability : 
corporate  check  payable   to  officer 
who   made    it.  727,  743 

note  payable  with  exchange.  172 
statement  of  consideration.  357 
unconditional.  357 

Note :   void,  as  affecting  assignment 
of  rights.  356 

Partnership :   necessity   of   notice   of 
dissolution.  423,  445 

Ratification:  executed  on  a  Sunday. 

545 
Rights   passing   as    incident   to   void 
note.  356 

Value:    antecedent    indebtedness    as 
constituting.  612 

Warehouse      receipts :      see     Ware- 
housemen. 

NUISANCE. 

Abatement :  injunctions  against  con- 
tinuing. 635,  647 

Injury  to  health : 
right  of  lodger  to  sue.       433,  445 
right  of  one  without  estate  to  sue. 

433,  445 
right  of  parent  to  recover  for  his 
family.  433,  445 

Injury  to  person:  contributory  neg- 
ligence no  defense.  433,  445 
Injury  to   property: 
no  necessity  to  act  to  avoid  con- 
sequence.                          433,  445 
right  of  owner  to  sue.        433,  445 
right  of  tenant  to  sue.        433,  445 
Public:  right  of  individual  to  sue. 

433.  445 
OFFICERS. 

Administrator:  findings  of.  501 

Appointment    to    office :    nature    of 
appointive  power.  501 

Commissions   of   inquiry:   validity. 

518 
Eligibility : 
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age.  8 1 

aliens.  8i 

as  members  of  executive  commis- 
sion. 513 
holding   of    another   office.  81 
time  of  qualification.  81 
Governor's  acts:  power  of  courts  to 
review.                                        754 
Mandamus: 
exercise    of    discretion    under    an 
unconstitutional    statute.          551 
reconvening  of  Board  of  Election 
canvassers.                                  351 
Powers    of    courts    to    review    gov- 
ernor's  acts.                               754 
Powers : 
executive  commission.                  504 
governor    to    remove    for    cause ; 
right  of  court  to  review.        754 
Quasi    judicial    tribunals:    executive 
commissions.                                501 
Removal :    court's    review    of     gov- 
ernor's  act.                                 754 

OPTIONS. 

See  Contracts,  Real  Property,  Spe- 
cific Performance. 

PARENT  AND  CHILD. 

Adoption : 

inheritance   from   adopted   child. 

26s 
right  of  adopted  child  to   inherit. 

265 
right  of  natural  parent  to  inherit 
from  adopted  child.  265 

Custody:  effect  of  foreign  decree. 

553 

Descent :  to  and  from  an  adopted 
child.  265 

Infants:  right  to  sue  for  injuries 
received  before  birth.  359 

Inheritance :  right  of  adopted  child 
to  inherit.  265 

Legitimacy :   Conflict  of  laws.       324 

Liability  of  parent :  negligence  of 
infant  son.  202 

Nuisance :  recovery  by  parent  for 
death  of  child  from.        433,  445 

Parents:  right  of  inheritance  from 
an  adopted  child.  265 

Support :  divorce.  645 

Tort  to  infant :  infant's  right  to  sue 
for  injuries  received  before 
birth.  359 

PARTITION. 

Estoppel:  after-acquired  title  para- 
mount. 554 

PARTNERSHIP. 

Account:  interest  of  individual 
debtor  partner.  341,  357 


Assets :  individual  partner's  share, 
when  insufficient  to  meet  firm 
liabilities.  341,   357 

Bankruptcy : 
equitable    rule    of    distribution    of 
assets.  71 

firm  as  an  entity.  71 

firm  as  partner.  71 

Dissolution : 
agency,   extent  of,  after.  423,  445 
authority  to  admit  liability. 

423.  445 
by  operation  of  law,  necessity  for 
notice.  423,  445 

form  of  constructive  notice. 

423,  445 

notice  required  to   former  dealers 

and  new  customers.         423,  445 

notoriety  as  notice.  423,  445 

who  are  former  dealers.    423,  445 

Dormant  partners  :  423,  445 

notice  on  retirement.        423,  445 

Entity,  firm  as :  bankruptcy.  Act  of 

1898.  143,   158 

Equity :   rights  of   co-partners   when 

debtor     partner's     interest     has 

been  seized.  341,  357 

Estoppel  to  claim  retirement. 

,       ,  ,  423.  445 

Insolvency:  when  partner  is  solvent. 

H3,   158 
Merger     into    corporation:     liability 
of  corporation  for  tort.  164 

Partner: 
nature    of    individual    liability    to 
partnership   creditors.     143,    158 
nature   of  interest.  341,  357 

Partner's    share : 
indivisibility.  341,   357 

levy  upon  for  separate  debt. 

341,  357 
transfer    of.  341,   357 

Procedure:  satisfaction  of  partner's 
separate    debt.  341,  357 

Property : 
partner's  right  to  exclusive  posses- 
sion. 341,  357 
preference    for   discharge   of   firm 
debts.                                  341,  357 

PARTY  WALLS. 

Rights :   duration   of.  754 

PATENTS. 

Conditions  attached  to   sale   of  pat- 
ented article.  632,  652 
License:     estoppel     of     licensee     to 
deny  patent's  validity.  82 
License  restriction : 
acknowledgment         of         patent's 
validity.  82 
validity      of,      controlling      resale 
price.                          445,  632,  652 
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Nature  of  grant.  632,  652 

Patented  articles :  validity  of  limi- 
tation on  resale  price  of. 

445.  632,  652 
Patentee:  monopoly  rights  of. 

445.  632,  652 
Price  maintenance:  validity  of.     445 
Profits :  burden  of  proof  in  recover- 
ing. 628,  652 
Resale  of  articles:  fixing  price  of. 

445,  632,  652 

Restrictions :   in   resale   price,   rights 

of  vendee.  445,   632,  652 

Sale  of  patented  article :  restrictions 

as  to  further  use  and  sale. 

632,  652 

PERPETUITIES,     RULE 
AGAINST. 

Personal  Property:  localization  of 
effects  in  New  York.      243,  255 

Remoteness:  rule  against,  adoption 
in    New   York.  243,   245 

Suspension   of   power   of   alienation. 

243.  255 

PERSONAL  PROPERTY. 

Building,   constructive   severance   of. 

750 
see  also  Fixtures. 
Common    Law    doctrine    of    posses- 
sion. 99 
Contract    sale    of    standing    timber: 
specific   performance    of.         748 
Conversion : 
confusion   of   goods.           630,  652 
execution       against       partnership 
property   for  debt  of   individual 
partner.                             341.    357 
Confusion   of   goods.            630,   652 
Disparagement  of  quality: 
necessity  of  malice.                      137 
non-liability    of    rival    for    dispar- 
agement by  comparison.         137 
Future   estates :   security  to   remain- 
derman.                                      653 
Life  estate:   security  to   remainder- 
man.                                          653 
Roman  doctrine  of  possession : 
refusal      of     English     courts     to 
assimilate.  99 
common    law    doctrine    contrasted. 

99 
PERSONS. 

Salesmen,  travelling:  state  power  to 
tax.  692 

PLEADING    AND    PRACTICE. 

Amendment:    change    from    heir   to 

devisee.  44i 

change    from  co-parcener   to   sole 

owner.  441 


effect   on   surety.  83 

what   constitutes   a   new   cause   of 

action.  441 

Appeal  and  Error:  See  Appeal  and 

Error. 
Assumption  of  risk:  applied  to  con- 
vict labor.  443 
Complaint :    form    of,    in    cases    of 
"shadowing"    by    detectives. 

336,  360 

Confession  and   Avoidance :   remedy 

for   when   insufficiently   pleaded. 

544 
Contempt :    proceedings    for   enforc- 
ing decree  for  alimony.  351 
Contributory    negligence :    admission 
of,   by  pleadings.                      653 
Costs:   taxing  attorney's   fees  as. 

166 
Counterclaim :    by   answer   of   mort- 
gagee in  partition  suit.  755 
Criminal  law : 
indictment,  separate  crimes.  60,  76 
proof  of  venue.                            644 
Demurrer  to   evidence:   motion   non 
obstante  veredicto.  544 
Disparagement    of    title :    names    of 
prospective  purchasers  in  decla- 
ration.                                        123 
Ejectment:    allegation    of    chain    of 
title.                                             441 
Estoppel.                                            654 
Execution:    against    individual   part- 
ner.                                    34i»  357 
General  denial: 
estoppel.                                          654 
with    plea    of    contributory    negli- 
gence.                                         653 
Judgment  on  pleadings :  motion  non 
obstante  veredicto.  544 
Motion  non  obstante  veredicto: 
demurrer   to    evidence    contrasted. 

544 

joinder.  544 

validity.  544 

Nuisance:  who  may  sue.        433,  445 

Parties: 

impeachability.  44° 

mortgagee    in    partition    nuisance, 

who  may  sue.  433.  445 

Partition:   answer  of  mortgagee  no 

bar   to   independent    foreclosure. 

755 
Pendency  of  action: 
bar    to    action    on    foreign    judg- 
ment. 358 
partition    no    bar    to    independent 
foreclosure.  755 
Pleadings :    in    other    suits,    admissi- 
bility to  impeach  witness.       440 
Plea  in  abatement :  pendency  of  ac- 
tion.                                            358 
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Remedies  :  new  forms.  752 

Res  judicata: 

decree  for  alimony.  351 

foreign    decree   as   to    custody    of 

children.  553 

Service    of    process:    revocation    of 

corporate   agency   for.  439 

Curia  Regis.  281 

Trial :   change  of  venue,   application 

for  by  prosecutor.  547 

Venue:  proof  of,  in  criminal  law. 

644 

Verdict:    request    for    direction    by 

both   parties.  158 

PLEDGES. 

Conversion:    by   wrongful    pledge. 

438 

Negotiable   Instruments:   liability   of 

pledgor  as  indorser.  264 

POLICE  POWER. 

Contract:  freedom  of.  311 

Drugs :  possession  of  prohibited.  745 
Inspection   laws:   as   affecting   inter- 
state commerce.  683 
Liquor  and  cigarette  laws:  as  inter- 
fering    with      interstate     com- 
merce. 685 
Liquors:  regulation  of  use.  745 
Negro   segregation.                          685 
Oleomargarine  laws.                        685 
Opium : 
possession  prohibited.                  745 
regulation   of    use.  745 
Public   Improvements.                     304 
Public  Welfare.                                310 
Statutes : 
labor   legislation.  4g 
rate  regulation  by  states.    330,  347 

POWERS. 

Execution    by    will :    law    governing. 

160 

PUBLIC     SERVICE     COM- 
PANIES. 

Duty   to    serve:    of    irrigation   com- 
pany. 269 
Franchise : 
forfeiture,  reluctance  to  declare. 

•  .       ,  3S8 

right  of  state  to  annul.  358 

Insurance :   regulation.  303 

Irrigation:    see    also    Waters    and 
Watercourses. 
public  use,  what  constitutes.      269 
Rate  regulation : 
constitutionality.  301 

contract,    obligation    of    companies 
not  carriers.  303 

value  as  "going  concern".  730,  756 
See  also  Constitutional  Law. 


State  control : 
constitutionality.  301 

regulation  of  rates.  331,  347 

See  also  Constitutional  Law. 
Telegraphs  and  telephones: 
cipher  messages.  446 

delay,  duty  to  notify  sender.  265 
interstate    commerce.  689,  6gi 

negligence      in      stopping      cipher 
message.  446 

regulation : 
in  general.  303 

by  states.  6J3 

QUASI  CONTRACTS. 

Contracts :  for  personal  services  ter- 
minated by  death.  256 
recovery   by   plaintiff   in   default 

256 

Municipal  corporations :  recovery  of 
illegal   assessment.  266 

Tort,  waiver  of :  damages.  654 

REAL  PROPERTY. 

Building   scheme :    restrictive   coven- 
ants, "jj 

Contracts  for  sale  of  land:  specific 
performance.  j/j 

Conversion  of  personalty  into  realty, 
intention.  247,  263 

Conversion  of  realty  into  personalty, 
by  contract  to  raze.  750 

Conveyance:    to    wife    in    fraud    of 
husband's   creditor's,   merger. 

r     .  ,  536,  549 

Disparagement  of  title: 
causative  connection.  12^ 

damages,  must  be  actual.  121 
deceit,  distinguished  from.  129 
declaration,  essentials  of.  123 

defamation    of    reputation,    distin- 
guished from.  130 
invasion  of  a  property  right.      127 
meaning  of  term.  131 
tort,  as  a<  131 
Dower:  taxation  of.  173 
Easements:  see  Easements. 
Estate  by  entirety: 
levy  on   right  of   survivorship. 

656 
hen  of  husband's  judgment  cred- 
itors. 656 
Married  Women's  Acts.  656 
Executory     devise:     "survivor"     as 
"other".  759 
Land  on  navigable  streams:  title  to 
bed  of  stream.                          531 
Liens:  see   Liens. 

Merger  of  estate:  dower  in  fraudu- 
lent   conveyances.  536,    549 
Options:    specific   performance   of. 

737,  757 
ir'roperty:  meanmg  of  term.  13 


XXXVl 


COLUMBIA  LAW  REVIEW. 


Restrictive  covenants:  rights  of  ven- 
dees  in  building  scheme.         77 
Right   of   way:   railroad,   nature   of 
estate  in.  267 

Severance,     constructive:    see    Fix- 
tures. 
Taxation :    exemptions    on    property 
rights.  104 

Tenancy  in  common: 
exclusion    of    co-tenant,    liability 
for.  84 

use   and   occupation,    liability    for. 

84 
Warranty : 
by  executors.  260 

damages  recoverable  by  vendee. 

548 

RECEIVERS. 

See  also  Bankruptcy. 

Claims  provable  against.  172 

Distribution   of   assets:   trust   funds 

mingled  with  other  assets.     556 

Insolvent      corporations :      provable 

claims.  172 

Priority  of  claims.  757 

REPLEVIN. 

Confusion  of  goods.  630,  652 

RESCISSION. 

Contracts :      between     corporations 
having   common    directors.     164 
Subscriptions  to  stock:  when  a  sub- 
scriber   can    rescind    for    fraud. 
62,  76 
SALES. 
Conditional : 
bankruptcy:  preferences.  641 

common   law  changed   by   statute. 

390 
contracts   made   to   evade   statute. 

446 
notice.  446 

payments  made  as  rent  446 

recovery  of  payments  where  prop- 
erty is  retaken.  446 
waiver  of   right  of  notice.         446 
waiver  of  right  of  resale.  446 
Contract  sale: 
of  building,  trover  for.  750 
effect  in  equity.                           360 
right   of    action    for    fraud    after 
assignment    of    contract    rights. 

645 
of    standing   timber,    specific   per- 
formance of.  748 
Fraud : 
measure  of  damages.  82 
right   of    action   after   assignment 
of  contract  rights.                   645 
rights  of  defrauded  vendee.        82 
rights       of      defrauded       vendor 


against  trustee  in  bankruptcy. 

158 
Judicial:    set   aside    for    inadequacy 
of  price.  648 

Part  payment:  by  credit.  758 

Patented   articles:   right  to   regulate 
resale  price.  632,  652 

Public    sale:    right    of    executor    to 
bid.  549 

Seller's  right  of  resale:  notice.      756 
Statutes  in  New  York.  389 

Statute  of  Frauds: 
acceptance  and  receipt.  758 

part  payment:  by  credit.  758 

sales  of  goods,  under.        524,  555 
See  also  Statute  of  Frauds. 
Timber:   standing,   specific  perform- 
ance of  contract.  748 
Title:     personalty,     by    constructive 
severance.                                    750 
Vendor : 
defrauded,    rights    against    trustee 
in  bankruptcy.  158 
remedies,  notice  of  resale.          756 
Vendor  and  purchaser:  see  Vendor 

AND    Purchaser. 
Warehouse     receipts:     New     York 
statute.  sQi 

See  also  Warehousemen. 
Warranty : 
measure  of  damages.  82 

New  York  doctrine.  397 

Uniform    Sales   Act:   contract,   sale, 
standing  timber.  748 

SPECIFIC  PERFORMANCE. 

Contracts :  sale, ,  standing  timber.  748 
Land:  contract  to  sell.  369 

Mutuality :  doctrine  of,  as  applied  to 
contracts  of  option.         737,  757 
Option   contracts :    specific    perform- 
ance of.  737,  757 
Sale : 
of  land,  "burden  of  loss"  theory. 

386 
of   standing  timber,  contract   for. 

748 
Statute    of    Frauds:    part    perform- 
ance. 150,  173 

SHERMAN    ANTI-MONOPOLY 
ACT. 

see   Interstate  Commerce. 
STATES. 

Convicts:  liability  of  lessee  for  neg- 
ligence of.  44.3 

Corporations :       rights      concerning 
foreign.  84 

See  also  Corporations. 

Public    claims:     priority;     subroga- 
tion. 757 

Legislation,     retrospective :      federal 
protection   against.  534,   545 
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STATUTE  OF  FRAUDS. 

Acceptance   and   receipt : 
evidence  of.  758 

property  in  possession  of   vendee. 

758 
property   not    readily   deliverable. 

758 
Contracts    of    sale    in    New    York. 

39Q 
Failure  of.  758 

Part  performance: 
applicability    of    doctrine    to    exe- 
cuted conveyances.  150,   173 
possession  and   improvements   as. 
150,  173 
two-fold   origin   of   doctrine   of. 
150,  173 
Sales  of  goods  under:  524,  555 
part  payment.  758 
payment  by  credit.  758 
uniform  sales  act  191 1.  758 
Suretyship :  liability  of  surety  when 
principal    obligation    unenforce- 
able.                                   426,  447 
Timber,  sale  of :  uniform  sales  act. 

748 
Trusts:   see  Trusts. 
Uniform  sales  act:  timber,  sale  of. 

748 

STATUTE    OF   LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 
Bankruptcy:  see  Bankruptcy. 
Child  labor  acts :  effect  of  misrepre- 
sentation by  plaintiff  as  to  age. 

442 
Consular  regulations  act.  §  78  193 
Economic:  nature  of.  125 

Excise  tax  law  of  1909.  719 

Game  laws.  684 

Income  tax  laws  Oct.  3,  1913 :      446 
deduction  at  the  source.  714 

Insolvency:    conflict    between    state 
laws  and  federal  bankruptcy  act. 
64,  71 
Interpretation :  rule  in  foreign  juris- 
dictions. 435 
Judiciary  act:  amendment  of  March 
4,  1913-  670 
operation  of.  671 
Jurisdiction:     service    on    agent     of 
foreign   corporation.                 439 
Juvenile    delinquency :    effect    of    N. 
Y.  statute.                                  350 
Limitation  of   actions:   see  Limita- 
tion OF  Actions. 
Naturalized  citizens  protected  while 
abroad : 
preamble,    law    July   27,    1868, 
construed.                                744 


New  York  Code  of  Civil  Procedure: 
I  .  5.  338,  355 

§401.  338,  355  . 

f405-  338,  355 

§414   (i).  338,  355 

f  1596.  338,  355 

5  1758.  338,  355 

8  1822.  338,  355 

New  York  General  Business  Law: 
Article  9: 

§  124.  6t8 

§  125.  618 

§  131.  6i8 

New  York  Laws: 
1907,  ch.  732.  617 

1909,  ch.  4,s.  616 

191 1,  ch.  248.  620 

1913,  ch.  600.  622 

New  York  Pers.  Prop.  Law,  §  106. 

619 

New  York  Tax  Law,  §  220  (4).  657 

Personal :   extraterritorial  force. 

Recordmg  acts:  defective  execution 
of   chattel   mortgage.  73 

Repeal : 
effect  on  statutory  actions  to  re- 
cover penalty.  534,  545 
effect  on  statutory  rights. 

534,  545 
Sherman  Anti-Monopoly  Act:   see 

Interstate  Commerce. 
Statutory  right  of  action:  a  vested 
„      right.  534,  545 

Stockholders:   statutory  liability. 

743,  675 
Uniform  sales  act :  389 

§4-  524,  555 

U.  S.    act    Aug.    5,  1909:    36    Stat. 

large.  555 

U.  S.  Rev.   Stat: 

§  409.  191 

§  1709.  igt 

§  1994-  744 

Veto  of  the  bill :  effect  of  adjourn- 
ment of  the  legislature.  75 
Waiver   of   rights,   implied.           446 
Wills:   place   of   signature.           361 

STOCKS      AND      STOCK- 
BROKERS. 

Corporations : 
bond   and   stock  contrasted.       545 
dividends,    declaring     for     future 

stockholders.  401 

dividends,   validity   when   declared 

by  stockholders.  257 

fraudulent  reduction  of  book  value 

of  assets.  348 

liability    on    unpaid    subscriptions. 

747 
manipulation  of  stock.        146,  165 
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payment   in  property.  747 

power  of  directors  to  declare 
dividends  payable  to  future 
owner  of  stock.  401 

purchase   of   its   own   stock. 

148,  165 

purchaser  of  stock  in  competing 
corporations;    injunctions. 

154.  165 
sales    of    stock;    injunction. 

154.  165 
stock,   subscriptions   to;    rescission 
for  fraud.  63,  76 

stock,  subscriptions  to;  right  of 
pre-emption.  146,   165 

stock,  transfer  of,  injunction  to 
prevent  violation  of  Sherman 
anti-monopoly  act.  154,    165 

stock,  transfer  of;  right  of  mi- 
nority stockholder  to  enjoin 
transfer  by  majority  holder. 

154.    165 
Pledge    of     stock:     conversion    by 
holder  of  security.  438 

Stockholder:  right  to  vote  when  in- 
terest adverse  to  corporation. 

56.  75 
SUBROGATION. 

Rights  of  mortgagee;  taking  new 
mortgage  to  replace  one  dis- 
charged. 58,  83 

States :  priority  of  public  claims.  757 

Suretyship:  promise  of  indemnity, 
Statute  of  Limitations  not  a  bar. 

448 

Suretyship:  rights  of  creditor  to  se- 
curities held  by  surety. 

333.  359 
Trusts:    relation    of  subrogation    to 
law  of.  333,  359 
Volunteer: 
right    to,    against  intervening    in- 
cumbrances. 58,  83 
who  is.  58,  83 

SURETYSHIP  AND  GUAR- 
ANTY. 

Bail  bond:  amended  complaint.     83 
Bankruptcy   of   principal:  71 

debt  due  from  principal  to  surety 
as  collateral.  254 

Bonds,  estoppel  by  recital  in.        447 
Contribution : 
effect  of  previous  judgment.      267 
fraud   of  principal.  267 

res  judicata.  267 

Defenses  of  surety :  unenforceability 
of  principal  obligation.    426,  447 
Discharge  :  amended  complaint.      83 
Equitable    consideration :    unenforce- 
ability  of    principal's   obligation. 
426,  447 


Essentials :    when    enforceable    prin- 
cipal  obligation  necessary. 

426,  447 
Estoppel  of  surety:  recital  m  bond. 

447 
Indemnity:    claim    in   bankruptcy. 

71 
Judgment,  against  co-surety.  267 
Mortgagor,    after   transfer   of    land. 

238,  263 
Penal  bond :   liability  of  surety    for 
interest  beyond  penalty.  755 

Principal       obligation,       unenforce- 
ability of.  436,  447 
Recital  in  bond :  estoppel  by.       447 
Res  judicata.  267 
Rights    of     creditors     to     securities 
held  by  surety.                 333,  359 
Rights    of    surety :    subrogation    not 
barred  by  Statute  of  Limitations 
upon  the  promise  of  indemnity. 

448 

Security : 

as    general    security     against    the 

debt.  333,  359 

held    by     surety;     principal     and 

surety  insolvent.  333,  359 

protection  for  the  surety.  333,  359 

Subrogation : 

limitation  on  doctrine  of.  333,  359 

statute      of      limitations      against 

promise  of  indemnity  not  a  bar. 

448 
states,  right  of  priority.  757 

TAXATION. 

Contracts :    impairing   obligation    of. 

671 
Corporations : 
foreign,  state  police  power.        69.? 
engaged    in    business.  555 

Devise  in  lieu  of  dower.  173 

Due  process  of  law.  305 

Exemptions : 
alienability.  116 

construed  in   favor  of   Indians. 

119 
not  repealable  as  to  Indian  lands. 

704 
personal   privilege,   in.  113 

power  to  repeal.  J18 

property   rights   in.  J04 

revocable   privileges    in.  107 

Income  tax : 
aliens   who  are  exempt.  719 

certificates      of      ownership      con- 
strued. 7^1 
classification  of  sources  of  income. 

716 
deduction  at  the   source.  714 

in  England — compared  with  U.   S. 

724 
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law  of  1913.  714 

source  to  find.  717 

treasury  regulations,  effect  of.  714 
Inheritance  tax : 
devise  in  lieu  of  dower,  173 

dower.  173 

joint   bank   deposit   with    right   of 
survivorship.  657 

Liability    of    county    property :    mu- 
nicipal  assessment.  555 
Liens  by  statute :  enforcement  of  tax 
liens.                                            752 
Special    assessments : 
liability  of  county  property  under 
municipal  assessment.  555 
recovery  from  city  after  payment 
of  contractor.                             266 
validity.  74 
State : 
taxing  property  temporarily  within 
jurisdiction    of   state.                 41 
taxing  vessels  within  points        41 
Statutory   liens:    foreclosure   of   tax 
liens  in  equity.                           752 
Survivorship :     transfer  tax.          657 
Tax   liens  : 
foreclosure  in  equity.                   752 
priority.                                             757 
Taxing  power:   jurisdiction   of   per- 
son and  property.  42 
Transfer  tax:  on  property  taken  by 
right  of  survivorship.              657 

TORTS. 

Action    on    case:    necessary    in    un- 
precedented cases.  336,  360 
Alienation  of  affections:   deceit.  268 
Assignability  of  action  for  fraud. 

645 

Assimilation     of     foreign     elements 

into  common  law : 

Lord  Campbell's  Act.  g8 

right     of     executor     to     sue     for 

wrongful  death.  98 

Child  Labor  Act:  effect  on  recovery 

after  misrepresentation  as  to  age. 

442 
Competition :  similar  trade  marks  of 
non-competitive   articles.  449 

Conflict   of   laws:  73 

workmen's   compensation  law.    160 
See  also  Conflict  of  Laws. 
Conspiracy:  when  actionable  as  dis- 
tinct tort.  336,  360 
Contributory  negligence :  attempt  to 
save  human  life.  81 
Conversion :  see  Conversion. 
Damages:  see  Damages. 
Deceit : 
alienation  of  affections.              268 
assignability  with   contract   rights. 

645 


recovery   by   plaintiff   in    spite   of 
wrongful  act.  268 

Defamation :  by  acts  leaving  no  per- 
manent   record.  336,  360 
Defamation  of  reputation :  causative 
connection.  125 
Destruction  of  property:  interest  as 
element   of   damages.               656 
Detective:  shadowing  by,  an  action- 
able injury.                        336,  360 
Disparagement    of   property:    causa- 
tive connection.  125 
Disparagement  of  quality: 
necessity  of  malice.  137 
liability    of    rival    for    disparage- 
ment by  comparison.  zjj 
Disparagement  of  title : 
damages,  essentials  for  121 
declaration,  requisites  of.            123 
distinguished  from  deceit.  I2g 
distinguished   from   defamation  of 
reputation.  130 
False  imprisonment: 
advice  of  counsel  as  defense.     750 
justification   under  process.         750 
shadowing  by  detective.     336,  360 
Fraud :  measure  of  damages  for.  82 
Infants:  right  to  sue  for  injuries  re- 
ceived before  birth.                  359 
Injury  to  property:   interest  as  ele- 
ment of  damages.  656 
Insurance :   liability  of  company  for 
failure  to  pass  on  application. 

647 

Interference  with  business  or  em- 
ployment :  labor  unions :  com- 
pelling discharge  of  union  em- 
ployee. 66,  76 

International  law:  by  breach  of  con- 
tract. 460 

Joint  tort  feasors:  release  of  one 
not    liable :    discharges    other. 

448 

Legal  rights:  founded  on  legal 
remedy.  336,  360 

Liability  for:  assumption  of  by  con- 
tract. 164 

Lord  Campbell's  Act:  right  of  ex- 
ecutor to  sue  for  wrongful  death. 

Malice : 
malice    as    element    of    disparage- 
ment of  property.  19 
a   meaningless   fiction.                   23 

Municipal  corporations:  See  Mu- 
nicipal Corporations. 

Negligence:   unwholesome   food.  264 

Privacy :  right  of :  similar  trade 
names  on  non-competitive  ar- 
ticles. 449 

Proximate  cause: 
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act  of  rescue  as  intervening  agency. 

8i 
last  clear  chance  doctrine.  80 

Release  of  liability  of  one  not  liable 
on  discharge  of  other.  448 

Remedy  for  every  wrong.      336,  360 
Seduction:   not   actionable   at   com- 
mon law.  350 
Shadowing:  as  an  actionable  wrong. 

336,  360 
Trespass:  See  Trespass. 
Trover:  for  building.  750 

TRADE  MARKS  AND  NAMES. 

Corporate  names:  property  right  in. 

84 

Names:  non-competitive  articles.  449 

Unfair  competition:  non-competitive 

article.  449 

TRESPASS. 

Blasting:  rocks  thrown  on  adjoin- 
ing land.  268 

Defenses:  due  care  under  eminent 
domain.  268 

TRUSTS. 

Account:  on  promise  to  pay  profits. 

166 
Banks  and  banking:  power  of  trus- 
tee   to    enforce    double    liability 
of  stockholder.  743 

Beneficiaries:    indefinite   result.     360 
Charitable  trusts:  N.  Y.  rule.      360 
Confidential  relations:  sufficiency  to 
raise  trust.  166 

Constructive : 
bank   taking   corporate   note   pay- 
able to  the  officer  who  drew  it 
727,  743 
constructive  fraud.  343,  360 

oral  promise  to  hold  in  trust. 

343,  360 

Corporations : 

new    corporation    receiving    assets 

of  old.  164 

power     of     trustee     to     enforce 

double  liability  of  stockholders. 

743 
Enforcement   of   parol   promise:    to 
hold   revised  lands  in  trust. 

343.  360 
Fiduciaries:   receipt  of   benefit  with 
notice  of  another's  rights.     166 
N.  Y.  Trusts: 
charitable.  360 

direction     for     equitable     conver- 
sion. 243,  255 
Resulting  trusts :  ^  in   favor  of   hus- 
band   and    wife    in    conveyance 
fraudulent   as   to   creditors. 

536,  549 


Security:  in  hands  of  surety. 

333.  359 
Statute  of  Frauds:  oral  promise. 

343.  363 
See  also  Statute  of  Frauds. 
Trustees : 
corporate    director   as         431,  439 
see  also  Corporations. 
title  in  trustees  to  defeat  dower. 
536.  549 
Trust  fund:  mingling  of  funds  with 
other  money.  556 

UNFAIR  COMPETITION. 

See  also  Trade  Marks  and  Names. 

Corporations :      domestic     restrained 

from  using  name  of  foreign.      84 

Names,  use  of.  84 

USURY. 

Change  in  effect  of  statute,  consti- 
tutionality of.  436 

Constitutional  law:  amendment  of 
statute.  436 

VENDOR    AND    PURCHASER. 

Contract   for   sale  of   land  partially 
executed : 
dower  of  vendee's  widow.  550 

Personalty : 
sale  of.  450 

enforcement  of  vendor's  lien  by 
creditor  in  a  sale  of  realty  and 
personalty.  450 

Realty : 
sale  of.  450 

enforcement  of  vendor's  lien  by 
creditor  in  a  sale  of  realty  and 
personalty.  4S0 

Remedies  of  vendor:  notice  of  re- 
sale. 756 
Resale  by  unpaid  vendor:  notice. 

756 

Specific  performance:  right  of  pur- 
chaser. 748 
Vendor's  lien:  enforcement  by  credi- 
tors; sale  of  realty  and  person- 
alty. 451 
Warranty  deed :  amount  recoverable 
by  vendee  on  warranty.  548 

WAREHOUSEMEN. 

Obligations   and   rights : 
delivery  to  wrong  person.  206 

when  bound  to  deliver  goods.    205 

Receipts : 
cancellation   by   warehouseman. 

206,  211 
creditors   remedies.  208 

description  of  goods.  203,  207 

evidence  of  the  contract  under  the 
statute.  20$ 

indorser's  liability  of.  ill 
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indorsement  under  the  statute.  2og 
negotiation  under  the  statute.  209 
represent  the  goods.  205,  210 

requisites.  207 

transfer  under  the  statute.  ^op 

Uniform   Warehouse   Receipts   Act: 

202 
theft  the  passing  of  title.  210 

warranties.  211 

who  is  a  holder.  206 

See  also  Sales. 

Uniform  Warehouse  Receipts  Act: 
construction  and  definitions.       212 
contracts;   exemptions  from  liabil- 
ity. 205 
duplicate  receipt.  207 
explanation   of    refusal   to   deliver 
goods.                                          205 
foreclosure    of   liens.  209 
fungible  goods.  2oy 
liability.                                  204,  206 
liens.  208 
requisites  of  receipts.  203 
significance    of    negotiability.      205 
warehouseman   liable   as   for   con- 
version. 206 
warehouseman   setting  up   title   in 
himself.  207 

WAREHOUSE   RECEIPTS. 

See  Sales,  Warehousemen. 

WARRANTY. 

See  also  Deeds,  Real  Property. 
Partition.  554 

WATER  AND   WATER 
COURSES. 

Appropriation : 
public  use,  what  constitutes.      269 
theory  of.  251,  269 

water  as  property.  ^  251,  269 

Navigable   waters:    title   to   bed    of 
stream.  531.  557 

Property : 
water  as  personal.  251,  269 

water  as  real.  251,  269 

water,  subject  of  ownership. 

351,  269 

Public- use,  what  constitutes.        269 

Reclamation:  right  of,  assignable  in 

gross  ^         267 

Riparian  lands,  may  be  stripped  of 

riparian  rights.  267 

Riparian  rights: 

assignable  in  gross  267 

at   common   law:   modification   of. 

267 
nature  of.  251,  269 

title  to  bed  of  navigable  stream. 

531.  557 
water  as  property.  251,  269 


Title  to  beds: 

navigable    rivers.  531,  557 

non-tidal    rivers.  531,  557 

tidal  rivers.  531,  557 

Wharfage,    right    of,  assignable    m 

gross.  267 

WILLS      AND     ADMINISTRA- 
TION. 

Assimilation  of  foreign  elements 
into  common  law:  right  of  exe- 
cutor to  sue  for  wrongful  death. 

98 
Classes,  gifts  to:  lawful  issue.  450 
Community  property,  election.  85 

Constitutional  law :  administration  of 
estate  of  person  supposed  to  be 
dead    on    account    of    long    ab- 
sence. 48 
Construction : 
general     or     specific    legfacies    of 
stock.                                           557 
"lawful  issue".   Statute  of  Legiti- 
mation.                                     450 
"survivor"   as   "other."                 759 
Contests:  survivor  of  right.          557 
Descent :  see  Descent  and  Distribu- 
tion. 
Devise  in  lieu  of  dower:   taxation. 

173 
Devise  of  lands: 
promise  to  hold  in  trust.  300,  343 
to  wife.  85 

Domicile  ;   of  lunatic.  161 

Dower :   election.  85 

Election:  devise  of  community  in- 
dower.  85 

Execution  of  power  by  will :  law 
governing.  160 

Executory    devise:    personalty;    se- 
curity to  remainderman.  653 
Legacies : 
ademption.  557 
general    or     specific    bequests     of 
stock.  557 
Lord  Campbell's  Act:   right  of  ex- 
ecutor    to     sue     for     wrongful 
death.  9* 
Lunatic,  domicile  of.                        i6l 
Property:    right   of   infant   to   take. 

324 
Remainder  with  double  aspect:  vest- 
ing. 759 
Right  to  contest:   survival  of.     557 

557 
Signature: 
end  of  will.  361 

New  York  rule.  361 

WITNESSES. 

husband  and  wife:   deposition  of 
husband  after  divorce.  259 
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impeachment : 
admission  by  default.  440 

improper   motive   disproved.    167 
recent    fabrication:     prior    con- 
sonant  statements.  167 

self  -  incrimination:       compelling 


operators    of    motor    vehicles    to 
give  information.  745 

WORKMEN'S  COMPENSA- 
TION. 

See  Master  and  Servant. 


COLUMBIA 

LAW  REVIEW. 

Vol.  XIII.  JANUARY,   1913.  No.  i 

THE  GENIUS  OF  THE  COMMON  LAW. 

VII.    Perils  op  the  Market-Place. 

We  have  already  noticed  that  our  law  is  not  committed  to  any 
particular  form  of  political  institutions,  but  can  work  with  any 
that  will  secure  the  essentials  of  justice  and  freedom.  Nevertheless 
the  form  in  which  legal  doctrine  has  been  expressed  from  time  to 
time  has  constantly  been  affected  by  prevailing  political  theories. 
In  like  manner  our  lady  the  Common  Law  is  not  a  professed  econ- 
omist and  has  not  (for  example)  any  decided  views  about  tariffs. 
At  one  time  she  was  inclined  to  think  that  whatever  a  citizen's  duty 
about  domestic  revenue  laws  might  be,  it  was  rather  a  laudable 
feat  than  otherwise  to  evade  foreign  ones;  but  this  opinion  is  no 
longer  of  authority,  if  it  ever  was.  Yet  she  is  not  without  certain 
ideas  of  economic  justice  which  her  servants  have  endeavoured  to 
apply  with  such  consistency  as  they  might  to  the  circumstances  of 
different  periods.  Those  ideas  cannot  be  confined  within  the  dog- 
matic lines  of  any  particular  school ;  they  cannot  be  invoked  in 
favour  of  any  universal  rule  of  economic  policy.  If  it  be  asked 
whether  the  Common  Law  is  on  the  side  of  individual  enterprise 
or  governmental  interference,  we  can  only  answer,  as  we  did  to 
the  wider  political  question  whether  it  is  individualist  or  socialist: 
Both  and  neither.  There  is  no  doubt  that  the  manner  in  which  the 
standing  principles  have  been  worked  out  has  been  largely  modi- 
fied by  the  doctrines  in  favour  among  economists  and  publicists  for 
the  time  being,  and  accordingly  the  tendency  of  decisions  has  in- 
clined one  or  another  way  with  the  fluctuations  of  theory.  The 
oscillations  have  been  less  violent  in  case-law  than  in  legislation, 
and  they  have  followed  expert  opinion,  or  what  was  deemed  to  be 
such,  rather  than  the  voice  of  the  multitude  or  of  a  party.  For  the 
men  who  make  law,  by  judicial  methods  at  any  rate,  are  not  mere 
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men  in  the  crowd ;  they  rather  belong  to  the  educated  class  who 
mediate  between  the  leaders  of  thought  and  the  general  public 
opinion  that  sooner  or  later  follows  them. 

With  regard  to  our  lady's  most  general  principles  in  these  mat- 
ters, they  may  be  put  very  shortly.  The  Common  Law  favours  com- 
petition wherever  free  competition  is  practicable,  but  prefers  regu- 
lation by  public  authority  to  restrictions  imposed  by  any  combina- 
tion of  private  interests;  and  this,  in  either  case,  with  a  view  to 
the  common  advantage  and  not  on  any  assumpton  of  absolute 
natural  rights.  Now  we  must  be  careful  at  the  outset  not  to  be 
misled  into  making  familiar  historical  words  bear  a  purely  modern 
significance.  Free  competition  is  favored  in  the  law.  That  is  true, 
but  it  did  not  originally  mean  unlimited  competition  between  all 
men.  The  merchant  and  the  tradesman  of  the  Middle  Ages  had 
to  be  qualified  persons.  Before  they  could  exercise  their  business 
they  passed  through  a  stage  of  apprenticeship ;  and  when  they  be- 
came "free"  of  their  gild  or  craft,  this  freedom  was  the  name  (as 
almost  always  in  medieval  speech)  of  a  privileged  condition,  as 
much  earned  by  a  special  training  as  that  of  the  learned  profes- 
sions at  this  day.  The  man  who  had  thus  made  himself  a  full 
member  of  a  craft  or  corporation  had  a  positive  right  to  exercise 
his  calling  or  "lawful  mystery"  without  hindrance,  and  his  neigh- 
bours were  entitled  on  their  part  to  the  benefit  of  his  skilled  work. 
Our  modern  notion  of  letting  every  man  try  his  chance,  and  trust- 
ing unchecked  competition  between  all  sorts  of  competent  and  in- 
competent persons  to  secure  the  public  interest  automatically,  may 
have  its  virtues,  but  it  is  modern  and  not  medieval.  A  "franchise" 
conferring  an  exclusive  right  to  some  kind  of  local  profit  is,  of 
course,  quite  familiar  in  our  law ;  one  example  is  the  exclusive  right 
to  work  a  ferry.  Such  rights  might  or  might  not  be  seignorial ; 
feudalism,  that  much  abused  antiquarian  servant  of  all  work,  will 
not  explain  them.  The  old  Common  Law  made  no  objection  to  the 
self-government  of  the  trades,  nor,  with  one  material  reservation, 
to  the  number  of  one  trade  in  any  one  place  being  limited.  That 
reservation  was  that  the  privilege  must  not  be  abused  so  as  to  cre- 
ate a  monopoly.  For  the  medieval  fathers  of  the  law  knew  well 
enough  the  danger  that  lay  that  way;  they  knew  too  that  in  de- 
nouncing all  forms  of  monopoly  they  were  supported  by  a  strong 
popular  feeling.  It  was  an  unlearned  local  court,  in  1299  or  1300, 
that  fined  several  chandlers  of  Norwich  for  having  made  a  cove- 
nant among  themselves  that  none  should  sell  a  pound  of  candles 
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cheaper  than  another.^  We  need  hardly  add  that  presentments  for 
breaking  the  assize  of  bread  and  ale  and  selling  corrupt  victual  are 
the  commonest  items  in  both  municipal  and  manorial  records.  Thus 
the  whole  system  of  medieval  regulation  hangs  together.  The 
craftsman  has  his  rights  which  must  be  protected;  it  is  also  his 
duty  to  exercise  them  for  the  public  good,  and  he  may  not  disable 
himself  from  exercising  them.  Doubtless  abundant  mistakes  were 
made  in  working  out  such  a  system,  and  some  which  now  appear 
to  us  childish.  Still  it  was  in  itself  a  consistent  plan  and  by  no 
means  contemptible.  It  had  to  pass  away  with  the  condition  of 
society  for  which  it  was  made,  but  it  left  its  mark  in  a  continuing 
hatred  of  monopoly  which  has  not  lost  its  vigour  in  the  latest  juris- 
produce  and  legislation  of  English-speaking  countries ;  a  vigour 
which,  now  as  much  as  ever,  needs  to  be  guided  by  well  advised 
judgment. 

Accordingly,  when  monarchs  in  search  of  revenue  took  on 
themselves  to  grant  monopolies,  they  found  themselves  in  acute 
conflict  with  the  people  and  with  the  lawyers;  and  our  lady  the 
Common  Law  showed,  not  for  the  first  time,  that  she  could  and 
would  maintain  her  ideals  even  against  the  king's  authority  and 
whatever  learning  he  could  command  among  his  counsellors.  But 
the  danger  was  not  exhausted  here.  Private  and  local  monopolies 
might  be  created  by  agreement ;  or,  short  of  actual  monopoly, 
capable  workers  might  be  tempted  by  the  offers  of  rivals  or  suc- 
cessors to  deprive  the  public  of  their  services  and  unduly  narrow 
the  field  of  competition.  From  these  considerations  the  whole 
chapter  of  the  law  against  contracts  in  restraint  of  trade  was 
developed.  In  the  earlier  decisions,  and  still  more  in  dicta  which 
have  been  carelessly  quoted  in  modern  books  as  if  they  had  posi- 
tive authority,  we  find  an  extreme  jealousy  of  all  undertakings  by 
which  a  man  purports  to  restrain  himself  in  any  degree  from  the 
exercise  of  his  calling.  It  is  not  clear  that  this  attitude  was 
always  unreasonable.  But  as  time  went  on  the  old  merely  local 
conditions  disappeared,  the  volume  and  scope  of  trade  increased, 
and  the  range  of  business  relations  in  space  became  practically 
unlimited.  At  last  it  was  obvious  that  no  man  dealing  on  a  large 
scale  could  safely  acquire  the  good-will  of  a  business  unless  he 
were  protected  from  destructive  competition  at  the  hands  of  the 
seller  himself ;  without  adequate  protection  of  that  kind,  indeed, 
there  really  would  be  nothing  substantial,  in  many  kinds  of  busi- 

Xeet  Jurisdiction  in  Norwich  {Selden  Soc,  1892)  p.  52. 
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ness,  for  the  seller  to  offer,  and  he  would  find  no  buyers.  Hence  it 
became  needful  to  recognize  that  restrictions  which  appeared  ex- 
travagant in  the  sixteenth  or  eighteenth  century  might  be  no  more 
than  reasonable  in  the  nineteenth ;  and  here  we  may  see  one  of  our 
lady's  most  remarkable  successes.  Without  any  aid  of  legislation, 
without  express  disapproval  of  a  single  received  authority,  the 
law  as  to  agreements  in  restraint  of  trade  has  in  our  own  time 
effected  a  change  of  front  that  has  brought  it  completely  into 
line  with  modern  business  conditions.  It  is  true  that  the  framers 
of  the  draft  Civil  Code  of  New  York  inserted  on  this  subject 
provisions  which  were  much  too  narrow  even  as  authority  stood 
fifty  years  ago,  and  this  with  an  avowed  reactionary  intention. 
Yet  these  clauses  were  adopted  by  the  legislature  of  British  India 
some  ten  years  later,  it  would  seem  by  improvidence  rather  than 
perversity.     Such  are  the  drawbacks  of  unconsidered  imitation. 

If  competition  under  equal  conditions  is  to  be  free,  then  it 
follows  that  the  consequences  must  be  accepted.  A  man  cannot 
complain  if  a  more  skilful  or  fortunate  competitor  diminishes  his 
profit.  Monopoly  is  exactly  what  the  law  will  not  give  him.  It 
is  curious  that  our  earliest  classical  authority  on  the  necessary 
toleration  of  competition  relate^  not  to  rival  tradesmen  but  to 
rival  schoolmasters  who  certainly  would  have  joined  in  making 
short  work  of  any  unqualified  intruder — a  process  not  unknown, 
it  is  said,  in  modern  politics.  This  legal  result  fitted  quite  natur- 
ally, when  the  time  came,  into  the  political  and  economic  theories 
of  individual  freedom  which  dominated  the  latter  half  of  the 
eighteenth  and  the  former  half  of  the  nineteenth  century.  Then, 
as  the  extent  and  variety  of  trafficking  increase,  competition  as- 
sumes more  complex  forms,  and  it  becomes  needful  to  determine 
the  point  at  which  competition  ceases  to  be  fair  and  must  be 
regarded  as  fraudulent  or  oppressive.  To  enter  on  details  here 
would  be  to  undertake  a  purely  technical  exposition  both  foreign 
to  the  purpose  of  these  lectures  and  useless  in  such  a  context.  But 
it  is  obvious  that  in  a  frame  of  society  which  no  longer  limits 
competition  the  claim  of  the  individual  to  be  guaranteed  against 
unfair  competition  becomes  much  stronger.  Indeed,  if  we  insisted 
on  our  institutions  being  or  appearing  logical  (as  happily  we  do 
not),  the  individual  might  say  with  some  plausibility  to  the  State: 
"You  turn  us  all  out  to  compete  with  one  another,  and  say  that  if 
half  of  us  are  ruined  the  other  half  have  only  exercised  their 
common  right.     You  say  the  result  is  worth  more  to  the  com- 
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munity  than  it  costs.  Good :  but  why  should  the  cost  fall  wholly 
on  innocent  unsuccessful  competitors?  If  they  suffer  for  the 
common  good,  why  should  not  the  community  compensate  them? 
Either  go  back  to  the  old  plan  of  limiting  competition,  or  insure  us 
as  individuals  against  the  consequences  of  your  collective  policy." 
Thus  the  Nemesis  of  unchecked  individualism  would  lead  to  some- 
thing which  I  suppose  would  be  not  improperly  described  as  a 
form  of  State  Socialism.  There  is  one  answer,  to  be  sure,  which 
is  decisive  if  accepted ;  namely,  that  these  matters  do  not  concern 
the  State  at  all.  It  was  a  fashionable  answer  during  the  second 
and  third  quarters  of  the  nineteenth  century.  Whatever  may  be 
the  ultimate  fate  of  the  doctrines  it  sprang  from  (whose  rise  and 
decline  in  their  influence  on  British  legislation  have  been  admir- 
ably set  forth  by  my  friend  Professor  Dicey),  I  do  not  think  this 
is  such  an  answer  as  our  lady  the  Common  Law  has  ever  com- 
mitted herself  to,  or  indeed  very  well  could.  But  I  must  avoid 
the  danger  of  putting  an  unlicensed  sickle  into  the  harvest  of  politi- 
cal as  distinct  from  legal  science. 

It  may  be  worth  while  to  notice  how  the  doctrine  of  free  com- 
petition has  overflowed,  so  to  speak,  into  the  law  of  property.  We 
have  now  held  for  about  half  a  century  that  an  occupier  of  land 
who  uses  it  in  any  ordinary  way  is  not  liable,  apart  from  claims 
founded  on  some  definite  special  title,  for  any  damage  resulting 
to  his  neighbour.  He  is  not  bound  to  provide  against  any  such 
result  even  if  it  is  apparently  probable.  On  the  other  hand,  if  he 
creates  a  hazardous  state  of  things  by  doing  anything  unusual,  he 
may  fall  (though  not  to  the  same  extent  in  all  jurisdictions)  into 
the  clutches  of  a  very  stringent  rule^  which  recalls  the  most  archaic 
law  of  trespass,  excluding  all  or  almost  all  questions  of  intention 
and  negligence.  This  is  a  survival  from  the  ancient  Germanic 
principle  that  a  man  is  liable  without  any  qualification  for  the  con- 
sequences of  his  voluntary  acts.  Where  we  have  an  original  rule 
of  this  absolute  kind,  it  is  natural  that  the  exceptions,  also,  when 
exceptions  come  to  be  recognized,  should  be  absolute  as  far  as  they 
go.  Thus  a  conception  of  responsibility  which  may  be  called  in 
a  relative  sense  primitive  seems  to  have  combined  with  the  modern 
and  expansive  notion  of  individual  freedom  to  produce  a  set  of 
rules  whose  extremely  sharp  contrasts  must  be  a  cause  of  no  little 
surprise  to  any  intelligent  foreign  critic.  On  one  side  of  a  more 
or  less  conventional  line,  I  may  do  as  I  please  without  taking  any 

*The  rule  in  Rylands  v.  Fletcher. 
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care  at  all  not  to  damage  adjacent  owners ;  on  the  other  side,  I  act 
at  my  peril,  whatever  amount  of  caution  I  may  have  used,  or  at 
best,  according  to  the  milder  opinion  held  by  several  American 
courts,  unless  I  can  show  that  no  practicable  caution  has  been  want- 
ing. Apart  from  rules  of  this  kind,  it  is  generally  true  that  our 
law  of  property  is  individualist  as  between  the  owner  and  the  State. 
The  Common  Law  makes  no  provision  for  anything  like  eminent 
domain.-'  The  king  may  enter  on  a  subject's  land,  in  time  of  war 
within  the  realm,  for  reasons  of  military  necessity,  but  by  way  of 
excusable  temporary  intrusion,  not  of  acquisition.  He  cannot 
compel  any  subject  to  sell  him  one  square  foot  of  land  to  improve 
a  highway,  still  less  grant  any  power  of  that  sort  to  a  corporation. 
Whatever  is  done  in  this  kind  nowadays  (how  much  is  done,  and 
how  helpless  modern  enterprise  would  be  without  it,  we  need  not 
stop  to  mention)  is  done  under  statutory  powers.  The  trend  of  all 
recent  legislation  is  to  magnify  the  office  of  the  State  in  these  mat- 
ters. We  may  perhaps  regret  that  the  Common  Law  had  no  means 
of  meeting  legislation  half-way :  the  results  might  have  been  more 
harmonious. 

So  far  we  have  seen  the  law  building  on  a  foundation  of  com- 
mon sense,  medieval  common  sense  and  yet  fairly  capable  of  ad- 
justment to  ours.  But  there  ran  along  with  this  an  assumption  that 
wrought  much  mischief,  and  whose  ghost  has  not  ceased  from 
troubling  us,  namely  that  there  is  something  intrinsically  wicked 
in  all  concerted  endeavor  to  raise  the  price  of  anything,  and  in  par-, 
ticular  of  labour.  Hence  the  long  and  lamentable  history  of  ju- 
dicial and  parliamentary  warfare  against  the  persistent  efforts  of 
workmen,  from  the  time  when  the  medieval  structure  of  society 
broke  up,  to  devise  organized  methods  of  self-defense.  A  series 
of  penal  enactments  from  the  Statute  of  Labourers  to  the  latest 
anti-combination  acts  enslaved  the  Common  Law  to  a  policy  of 
mere  repression.  We  were  saddled  with  a  confused  and  obscure 
doctrine  of  criminal  conspiracy,  and  with  a  controversy  not  yet 
extinct  as  to  the  possibility  of  conspiracy  being  in  itself  a  cause  of 
civil  action  apart  from  any  ulterior  object  which  can  be  definitely 
called  unlawful.  It  would  be  hard  to  find  any  adventure  in  which 
our  lady  the  Common  Law  was  worse  served,  or  from  which  she 
came  out,  if  she  has  finally  come  out,  with  less  worship.    Not  that 

*It  has  been  suggested,  I  think  by  Renan,  that  the  story  of  Ahab  and 
Naboth,  as  we  have  it,  is  a  sacerdotal  libel,  and  Ahab  was  an  enlightened 
ruler  who  tried  to  introduce  "expropriation  pour  cause  d'utilite  publique" 
to  a  generation  too  backward  to  understand  it. 
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I  think  it  a  hopeless  task  to  extract  an  acceptable  opinion,  so  far 
as  the  common  law  part  of  the  problem  goes,  from  the  seeming 
chaos  of  the  books,  or  to  show  that  this  opinion  is  the  better  sup- 
ported as  well  as  the  better  in  itself.  On  this,  however,  which  is 
a  matter  of  somewhat  refined  argument.  I  have  said  elsewhere 
what  I  could  say.  Whatever  view  may  be  taken  of  the  technical 
points,  there  is  no  doubt  that  the  law  was  dominated  by  class  legis- 
lation in  these  matters,  has  paid  dearly  for  it.  and  is  now  paying  in 
a  crude  reaction.  In  England  the  last  instalment  of  the  price  has 
been  the  Trade  Disputes  Act  of  1906,  a  barefaced  piece  of  retalia- 
tion which  remedies  some  old  grievances  and  some  real  or  sup- 
posed new  ones,  not  by  constructing  a  just  and  comprehensive 
scheme  on  rational  lines,  but  by  creating  fresh  partial  anomalies 
in  the  narrowest  spirit  of  class  hostilit*^  and  with  no  regard  to  legal 
and  very  little  to  natural  justice. 

Another  doubtful  adventure  of  our  lady  the  Common  Law  in 
the  field  of  social  economics  has  been  in  the  theory  for  which  our 
professional  catchword  in  England  is  "common  employment."  Here 
you  call  it,  I  think  more  aptly,  the  fellow-servant  doctrine.  It  is  a 
very  modern  exception,  grafted,  as  late  as  the  second  quarter  of  the 
nineteenth  century,  on  the  rule  of  an  employer's  liability  for  the  acts 
of  his  servants  and  agents  in  the  course  of  their  employment. 
The  principal  rule  itself  is  not  ancient  in  any  general  form ;  it 
was  established,  apparently  not  before  the  Restoration,  by  gradual 
extension  from  particular  cases,  and  no  record  of  any  deliberate 
exposition  has  come  down  to  us.  When  workmen  and  subaltern 
employees  plucked  up  courage  to  bring  actions  against  their  mas- 
ters, orthodox  political  economy  was  already  in  the  ascendant, 
and  those  judges  who  had  minds  above  mere  empirical  routine 
had  one  leading  idea,  that  all  would  be  well  in  the  best  of  possible 
competitive  worlds  if  one  could  only  reduce  all  human  relations 
to  contract.  I  do  not  mean  that  they  proposed  to  apply  the  same 
system  to  marriage,  divorce  and  other  domestic  relations;  English 
matrimonial  jurisdiction,  it  will  be  remembered,  was  still  in  the 
hands  of  the  spiritual  courts.  The  question,  therefore,  which  they 
asked  without  a  thought  of  any  other  being  admissible,  was  the 
seemingly  straightforward  one:  what  were  the  terms  of  the  con- 
tract between  the  parties?  Equity,  no  doubt,  had  pursued  a  dif- 
ferent method  in  times  past,  but  those,  in  the  eyes  of  the  philo- 
sophic reformers  of  1832,  were  the  dark  uneconomic  ages;  and 
moreover,  it  was  still  a  pretty  fixed  assumption  of  every  good 
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common  law  practitioner  that,  when  he  found  in  equity  reports 
anything  he  could  not  quite  understand,  the  equity  lawyer  must 
be  talking  nonsense.  Thus,  when  the  workman  or  small  clerk 
suffered  by  the  negligence  of  a  fellow-workman  or  a  defect  in 
the  employer's  plant,  the  judges  did  not  search  for  an  applicable 
principle  of  the  Common  Law,  but  relied  on  a  short  cut  of  infalli- 
ble economic  dogma.  They  retorted:  Show  us  the  term  of  your 
contract  by  which  your  master  undertook  to  compensate  you. 
This  he  could  not  do;  but  still  he  had  a  reply.  Show  me,  he  said 
in  effect,  the  term  by  which  I  have  undertaken  to  waive  the  com- 
mon right  of  holding  a  master  to  answer  for  his  servant's 
negligence.  But  the  court,  having  gone  so  far,  did  not  stick  at 
the  farther  step  of  implying  as  against  the  workman  a  term  which 
was  not  there.  That  risk,  they  said,  must  have  been  counted  in 
fixing  your  wages.  It  was  not  a  convincing  reply  to  the  workman : 
it  hardly  seems  convincing  to  the  majority  of  thoughtful  law- 
yers at  this  day.  Such  as  it  was,  it  dominated  English  jurispru- 
dence for  a  generation,  and  is  still  an  authority  so  far  as  not  dis- 
placed by  statute.  Now  I  am  not  speaking  here  of  England  alone. 
In  fact,  our  first  leading  case  did  not  raise  the  question  squarely. 
It  was  a  Massachusetts  case  in  which,  within  a  few  years,  Chief 
Justice  Shaw  fairly  took  it  in  hand,  and  laid  down  the  "fellow- 
servant  doctrine"  in  one  of  his  most  able  judgments.  I  do  not 
think  the  later  authorities  (including  the  decisions  by  which  the 
House  of  Lords  forced  the  doctrine  on  Scotland  in  its  full  extent) 
go  much  beyond  repeating  his  reasons  with  variations.  This  doc- 
trine, I  humbly  conceive,  has  been  one  of  the  great  mistakes  of 
the  Common  Law.  Starting  to  handle  the  problem  on  the  ground 
of  contract  and  of  contract  alone,  our  Victorian  lawyers  found  no 
real  agreement  at  all  on  the  point  in  dispute,  and  stultified  their 
own  initial  assumption  by  inventing  one.  It  is  a  sad  example 
of  the  wrong  way  to  use  fiction.  And  yet  this  was  the  same  gen- 
eration of  judges  who  introduced  the  brilliant,  eminently  just,  and 
wholly  successful  fiction  that  a  professed  agent  warrants  his  au- 
thority. Being  once  established,  the  perverse  doctrine  was  worked 
out  with  relentless  logical  ability,  for  the  most  part  in  the  Court 
of  Exchequer,  a  court  which  in  our  father's  time  had  great  qual- 
ities and  the  defects  of  those  qualities.  Even  of  later  years  the 
results  have  been  seen  in  a  few  cases  of  this  class  where  for  some 
inscrutable  reason  plaintiffs  have  chosen  to  risk  an  action  at  com- 
mon law.     No  plain  man  would  say  that  an  actor's  employment 
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has  much  in  common  with  a  scene-shifter's.  It  is  not  an  actor's 
business  to  understand  the  stage  machinery;  he  has  no  right  to 
interfere  in  handling  it,  and  would  be  neglecting  his  own  duties 
if  he  attempted  to  observe  how  the  work  was  being  done.  Never- 
theless it  is  held  that  if  a  scene-shifter  in  the  flies  drops  a  heavy 
object  on  the  actor's  head,  they  are  fellow-servants  of  the  manager 
in  a  common  employment,  and  the  actor  cannot  recover. 

A  rule  so  manifestly  one-sided  and  so  remote  from  ordinary 
notions  of  justice  could  not  stand  unamended.  It  is  hardly  worth 
while  at  this  day  to  consider  whether  some  less  extensive  doctrine 
on  similar  lines  might  have  been  tolerable.  For  example,  it  might 
have  been  held  that  the  employer  (having  used  due  diligence  in 
finding  competent  workmen)  should  not  be  liable  to  one  workman 
for  the  negligence  of  others  employed  along  with  him  in  the  same 
operation  and  in  a  grade  not  above  his  own.  What  was  in  fact 
held  was  that  the  rule  of  liability  for  servants'  negligence  exists 
only  for  the  protection  of  the  outside  public,  and  has  nothing  to 
do  with  what  goes  on  inside  the  employer's  undertaking,  however 
various  its  branches  and  how  many  soever  the  degrees  of  authority 
and  responsibility  may  be.  The  case-law  of  several  American 
states  has,  I  believe,  more  or  less  qualified  the  doctrine  in  the 
direction  above  suggested;  I  do  not  know  whether  such  modifi- 
cations have  anywhere  been  accepted  as  adequate.  On  the  whole 
the  Common  Law  had  come  to  a  deadlock,  and  about  thirty  years 
ago  the  period  of  remedial  legislation  set  in.  As  usual,  the  first 
experiment  was  empirical  and  clumsy.  Nothing  could  be  much 
worse  in  point  of  form  than  our  Employers'  Liability  Act  of  1880, 
which  mitigated  an  anomalous  rule  by  creating  an  involved  series 
of  exceptions  and  sub-exceptions,  further  complicated  by  minute 
novelties  in  procedure.  However,  it  was  better  than  nothing,  and 
has,  I  believe,  been  rather  widely  imitated.  All  this  does  not  touch 
the  real  economic  problem.  From  the  business  point  of  view  it 
is  not  a  question  of  individual  wrongs,  but  of  insurance  on  a  large 
scale.  If  the  fellow-servant  doctrine  had  never  been  invented, 
employers  would  have  accepted  the  risk  and,  when  it  became  con- 
siderable, insured  against  it.  The  mere  lawyer  must  be  excused 
from  determining  in  what  proportions  the  insurance  would  ulti- 
mately rest  on  the  employer,  or  fall  on  the  workman  in  the  shape 
of  diminished  wages,  or  on  the  consumer  of  the  product  (anything 
from  an  Atlantic  liner  to  an  opera)  in  the  shape  of  enhanced 
prices.    Even  so,  however,  there  would  remain  the  difficulty  that 
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there  is  no  cause  of  legal  action  without  proof  of  negligence  some- 
where, and  that  such  proof  is  often  troublesome  and  precarious. 
In  1897  our  Parliament,  inspired  by  Joseph  Chamberlain,  took 
the  bold  course  of  removing  the  whole  matter  out  of  the  litigious 
region  where  the  first  necessary  step  is  to  find  some  person  in  de- 
fault. Our  Workmen's  Compensation  Act  makes  the  employer 
an  insurer  not  against  negligence  as  such,  but  against  accidents, 
and  leaves  him  to  insure  over.  This,  to  go  back  for  a  moment 
upon  a  question  already  put,  may  for  anything  I  know  be  socialism. 
Certainly  some  people  take  pleasure  in  calling  it  so :  which,  in  my 
poor  judgment,  makes  it  neither  better  nor  worse.  With  or  with- 
out this  or  any  other  classifying  label,  it  deserves  the  credit  of 
being  a  courageous  endeavour  to  get  behind  the  technical  categories 
and  attack  the  problem  in  its  real  center.  In  point  of  form  the 
Act  is  not  a  satisfactory  piece  of  work.  The  use  of  semi-popular 
language  resembling  terms  already  known  to  the  law  but  not  iden- 
tical with  them  has  led,  as  it  always  does,  to  tedious  and  incon- 
clusive controversies  on  points  of  construction,  in  which  the  real 
dispute  is  nine  times  out  of  ten  on  the  minute  interpretation  of 
the  facts.  One  may  hope  that  this  fault,  and  others  which  I  can- 
not stop  to  explain  here,  may  be  avoided  in  other  jurisdictions. 

We  have  seen  by  these  examples  that  the  Common  Law  has 
passed  or  is  passing  through  at  least  three  distinct  stages  of  eco- 
nomic assumption  in  its  dealings  with  industrial  affairs  and  the 
relations  of  capital  and  labour.  There  was  the  medieval  stage  in 
which  every  man  was  supposed  to  have  his  proper  state  of  life, 
and  the  law  had  to  see  that  he  was  kept  in  it.  We  cannot  fix 
a  point  of  time  when  this  conception  of  social  welfare  ceased  to 
be  officially  accepted.  Official  and  judicial  opinion  are  rather  apt  to 
lag  behind  the  general  movement  of  ideas,  but  they  do  move,  and 
older  and  younger  colleagues  are  not  likely  to  move  at  the  same 
pace:  just  as,  in  dating  a  manuscript,  one  has  to  remember  that 
an  ancient  scribe  may  be  writing  the  hand  of  the  last  generation  at 
the  same  time  that  a  young  one  is  eager  to  display  the  very  new- 
est graces  of  penmanship.  We  shall  not  be  far  wrong  in  placing 
the  period  of  transition  between  the  beginning  of  the  nineteenth 
century  and  the  reforms  of  1832.  Next  came  the  reign  of  utili- 
tarian individualism,  under  which  unlimited  competition  was  to 
be  the  universal  regulator,  and  it  was  thought  that  the  State  ought 
not  to  hinder  this  beneficent  operation  of  human  nature  and  could 
do  nothing  to  help  it  beyond  removing  artificial  obstacles.     In  the 
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faith  of  that  doctrine  our  fathers  (I  mean  the  fathers  of  men  now 
growing  old)  lived  through  their  active  years,  and  their  sons  were 
brought  up  in  its  atmosphere.  It  prevailed  for  approximately  half 
a  century.  Then,  well  within  the  memory  of  men  not  much  past 
the  prime  of  life,  it  became  a  tolerated,  indeed  a  probable  or  plausi- 
ble opinion,  that  the  State  was  abdicating  its  functions  by  remain- 
ing passive,  and  should  not  only  leave  the  road  open  for  ability, 
but  give  active  assistance  in  suppressing  unfavourable  external  con- 
ditions and  equalizing  opportunities.  The  present  generation  is 
full  of  this  spirit,  and  its  power  seems  likely  to  increase  for  some 
time  yet.  It  is  not  for  me  to  discuss  the  merits  of  these  different 
ideals  or  to  point  out  the  perversions  and  excesses  incident  to  each 
of  them.  What  we  have  to  note  is  that  in  a  community  pervaded 
by  any  of  them  the  law  runs  no  small  danger  of  accepting  the  cur- 
rent opinion  without  any  critical  examination  and  importing  it  into 
judgments  that  ought  to  be  purely  legal.  I  do  not  know  why  law- 
yers should  be  readier  than  other  men  to  take  persons  holding 
themselves  out  as  experts  at  their  own  valuation,  but  so  it  is  that 
they  are  generally  credulous  in  matters  outside  their  own  art,  ex- 
cept when  they  are  cross-examining  a  hostile  expert  witness ;  and 
our  lady  the  Corhmon  Law  pays  for  it  sooner  or  later.  The  con- 
clusion is  that  judges  ought  to  be  very  careful  about  committing 
themselves  to  fashionable  economic  theories :  first  because  they  are 
quite  likely  to  misunderstand  or  misapply  such  theories,  secondly 
because  the  theory  may  well  be  discredited  after  a  short  time,  and 
thirdly  because,  when  mistakes  of  this  kind  are  once  made,  they 
are  pretty  sure  to  call  for  legislation,  and  the  legislative  amend- 
ment is  almost  sure  to  be  unsatisfactory. 

We  have  been  speaking  of  particular  failures  in  the  face  of  social 
and  industrial  conflicts,  doing  our  best  neither  to  exaggerate  nor 
to  extenuate.  It  would  be  disloyal  to  our  lady  if  we  left  off  on  this 
note  without  saying  a  word  of  her  success  in  keeping  her  more 
general  methods  up  to  the  mark  of  business  requirements.  We  are 
so  familiar  with  our  learning  of  Agency,  now  a  common  learning  in 
all  essentials,  that  we  seldom  stop  to  think  how  much  we  owe  to 
its  rapid,  comprehensive  and  elastic  development  in  the  course  of 
the  past  century.  Beginning  with  very  simple  principles,  it  has 
grown  to  be  capable  of  dealing  with  the  most  intricate  commercial 
relations  and  finding  solutions  acceptable  to  men  of  business  as 
just,  and  to  lawyers  as  workman-like  and  scientific.  It  has  enabled 
us  to  build  up  a  full  and  elaborate  law  of  corporations  and  reserve 
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the  thorny  speculative  problem  of  corporate  personality  to  be  dis- 
cussed in  such  learned  leisure  as  we  may  command,  without  any 
fear  of  unsettling  practical  foundations.  Combined  with  the  equi- 
table doctrine  of  notice,  it  has  allowed  us  to  enforce  the  highest 
standard  of  honesty  and  diligence  in  dealings  with  every  kind  of 
property.  If  the  law  has  sometimes  erred  in  refinement,  it  is  a 
fault  on  the  better  side.  Another  weapon  of  great  power  is  in  our 
lady's  hand  for  maintaining  good  faith  in  all  kinds  of  business,  the 
doctrine  of  Estoppel,  a  subtle  and  far-reaching  weapon  not  to  be 
wielded  without  skill  and  judgment,  but  such  is  the  virtue  of  all 
arms  of  precision.  We  may  safely  challenge  any  other  system  to 
show  principles  of  like  generality  better  fitted  to  advance  justice, 
capable  of  nicer  discrimination  in  doubtful  affairs,  or  applied  with 
more  scientific  elegance.  A  man  who  has  mastered  these  two 
branches  of  our  jurisjDrudence,  Agency  and  Estoppel,  may  not  al- 
ways, in  a  complex  piece  of  business,  give  that  opinica  which 
finally  prevails  in  court,  but  he  will  surely  give  one  that  has  to  be 
treated  with  respect.  Equipped  with  such  arms,  our  lady  the  Com- 
mon Law  may  take  to  herself  the  praise  of  the  lover  in  the  Song 
of  Songs,  Her  justice  is  fair  as  the  moon,  clear  as  the  sun,  and 
terrible  as  an  army  with  banners. 

Frederick  Pollock. 
London. 


DISPARAGEMENT  OF  PROPERTY. 

Under  this  head  it  is  intended  to  discuss  the  topics  which  are 
often  considered  under  the  title — Slander  of  Property.  The  latter 
phrase  is  objectionable.  Its  use  has  led  to  confusion,  and  especially 
to  attempts  to  apply  false  analogies.^ 

The  term  "property"  as  used  here,  has  a  very  broad  meaning. 

"The  property  may  be  either  real  or  personal,  corporeal  or 
incorporeal ;  and  the  plaintiff's  interest  therein  may  be  either  in 
possession  or  reversion.  It  need  not  be  even  a  vested  interest,  so 
long  as  it  is  anything  that  is  saleable  or  that  has  a  market  value. 
The  word  'property'  includes  a  patent  right,  copyright,  the  right 
to  use  a  trade  mark  or  trade  name."^ 

Disparagement  of  property  may  be  divided  into  two  main 
classes : 

(i)  Disparagement  of  Title  (or  interest). 
{2)   Disparagement  of  Quality. 

We  take  first  Disparagement  of  Title. 

This  topic,  may,  in  turn,  be  divided  into  two  classes : 

(i)  Where  defendant  is  a  stranger;  i.  e.,  one  who  does  not 
assert  any  right  or  interest  in  himself  with  respect  to  the  property 
in  question. 

(2)  Where  defendant  is  a  rival  claimant:  i.  e.,  one  who  asserts 
some  right  or  interest  of  his  own  (or  his  principal)  with  reference 
to  the  property  in  question ;  which  right  or  interest  is  adverse  to 
that  claimed  by  the  plaintiff. 

'"  'Disparagement'  is  the  term  used  in  most  of  the  later  cases,  and,  for 
this  reason  and  because  it  both  dissociates  the  act  which  constitutes  it  from 
acts  of  defamation  proper  and  does  not  suggest  either  oral  or  documentary 
expression  as  an  element  in  its  composition,  it  is  adopted  in  the  text." 
Bower,  Code  of  the  Law  of  Actionable  Defamation,  242  note   (&). 

As  to  the  confusion  which  has  resulted  from  the  use  of  the  expression 
"slander  of  title,"  see  Bower,  240  note  (y),  441. 

*Odgers,  Libel  and  Slander  (5th  ed.)  81.  Compare  Bower,  Code  of  the 
Law  of  Actionable  Defamation,  241,  note  (2). 

It  would  seem  that  an  equitable  right,  i.  e.,  a  right  enforceable  by  a 
court  of  equity  though  not  by  a  court  of  law,  must  be  "property,"  the  dis- 
paragement of  which  would  be  actionable.  If  the  majority  opinion  in  Hur- 
ley V.  Donovan  (1902)  182  Mass.  64,  is  to  be  understood  as  affirming  the 
contrary  view,  it  can  hardly  be  sustained. 

To  maintain  an  action  for  disparagement  of  property,  it  is  not  enough 
for  a  plaintiff  to  show  that  he  had  a  "property"  interest  within  the  above 
wide  definition;  and  that  his  interest  has  been  damaged  by  the  defendant. 
He  must  also  show  that  the  method  by  which  the  damage  was  inflicted  comes 
within  the  legal  definition  of  "disparagement."  As  to  the  meaning  of 
the  latter  term,  see  post,  quotation  from  Bower,  242  (2)  ;  and  comments 
thereon. 
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There  are  three  principal  sources  of  confusion : 

(i)   Faihire  to  distinguish  between  the  requisites  of  an  action 

against  a  stranger  and  the  requisites  of  an  action  against  a  rival 

claimant. 

(2)  The  application  of  false  analogies.  Or,  more  specifically, 
the  failure  to  realize  that  the  action  for  disparagement  of  property 
has  a  place  of  its  own  in  the  law ;  and  is  not  a  mere  branch,  or 
special  variety,  of  the  action  for  defamation  of  personal  reputation, 
or  of  the  action  for  deceit. 

(3)  The  use  of  ambiguous  and  misleading  expressions ;  such  as 
"malice"  and  "presumed". 

It  is  proposed  to  first  state  briefly  the  three  "common"  propo- 
sitions which  are  generally  admitted  to  be  essential  to  the  mainte- 
nance of  an  action  against  both  stranger  and  rival  claimant ;  next 
to  consider  what,  if  any,  other  requisites  are  common  to  both  ac- 
tions;  and  then  to  consider  separately  what  are  the  requisites  (in 
addition  to  the  above  "common"  propositions)  to  the  liability  of  a 
stranger,  and  what  are  the  additional  requisites  to  the  liability  of 
a  rival  claimant. 

The  law  makes  it  more  difficult  to  maintain  an  action  against 
a  rival  claimant  than  against  a  stranger.  But  there  are  at  least 
three  common  requisites  to  an  action  against  either. 

Plaintiff  must  prove,  both  as  against  a  stranger  and  as  against 
a  rival  claimant,  the  three  following  propositions :' 

(i)  Defendant  communicated  to  some  person  other  than  the 
plaintiff  a  statement  disparaging  plaintiff's  title,  right  or  interest 
in  the  property. 

Communicated  is  preferred  to  the  more  common  term  published. 
The  question  what  will  constitute  communication  to  a  third  person 
is  analogous  to  the  question  what  will  constitute  publication  in 
cases  of  defamation  of  reputation.^ 

•Thompson  v.  White  (1886)  70  Cal.  135,  was  an  action  for  "slander  of 
title."  The  evidence  showed  tnat  the  existence  of  the  title  alleged  to  have 
been  slandered  was  in  dispute  in  a  prior  action  between  the  present  parties 
brought  for  the  purpose  of  determining  their  rights,  and  that  this  prior 
action  was  still  pending.    A  non-suit  was  ordered. 

It  is  supposed  that,  while  the  pendency  of  the  prior  action  would  be 
good  matter  of  defence  to  be  set  up  under  an  affirmative  plea,  yet  that 
it  was  not  incumbent  on  the  plaintiff  in  the  first  instance  to  allege  and 
prove  the  non-existence,  or  non-pendency,  of  a  prior  action. 

*"A  slander  of  title  to  the  owner  alone  cannot  give  rise  to  a  cause  of 
action,  any  more  than  actionable  words  uttered  in  the  presence  of  the 
person  slandered  only."  Title  Ins.  Co.  of  N.  Y.  v.  Hawes  (1912)  135  N. 
Y.  Supp.  608,  610. 
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Can  an  action  be  maintained  where  the  communication  is  made 
by  conduct :  i.  e.,  by  acts  which  do  not  include  the  use  of  oral  or 
written  language  ? 

An  action  may  be  maintained  for  defamation  of  reputation, 
where  the  defamatory  matter  is  communicated  by  "non-verbal 
signs."  The  principle  of  those  cases  seems  to  us  applicable  here. 
A  recent  decision,  however,  appears  to  be  adverse  to  our  view.' 

Disparaging  plaintiff's  title,  right  or  interest  in  the  property. 

"Disparagement  means  and  includes  any  publication  of  matter, 
the  meaning  and  effect  of  which  is  to  deny  or  cast  doubts  upon  the 
existence  or  validity"  of  the  plaintiff's  "right,  claim,  title  or  inter- 
est to,  or  in,"  the  property  in  question.* 

(2)  Defendant's  statement  was  not  true  in  fact. 

The  expression  not  true  in  fact  is  preferable  to  false.  The 
latter  term  might  sometimes  be  taken  to  mean  not  only  that  the 
statement  was  not  true  in  fact,  but  also  that  the  defendant  knew 
it  to  be  untrue. 

If  the  statements  were  true  in  fact,  "no  action  will  lie,  however 
malicious  the  defendant's  intention  might  be."^ 

In  an  action  for  defamation  of  reputation  the  burden  is  on  the 
defendant  to  prove  the  truth  of  the  charge.  The  law  arbitrarily 
assumes  that  the  plaintiff's  character  is  good  until  the  contrary  is 
proved.  But  there  is  no  similar  "presumption"  in  favor  of  the 
validity  of  a  title  to  property  claimed  by  plaintiff  and  impugned  by 

''Rhoades  v.  Bugg  (1910)  148  Mo.  App.  707,  was  an  action  for  "slander 
of  title".  Plaintiff  alleged,  inter  alia,  that  defendant  (knowing  that  he  had 
no  title)  drove  stakes  on  plaintiff's  land,  in  order  to  make  it  understood 
that  he  claimed  title;  plaintiff  also  alleged  that  defendant  verbally  dis- 
puted plaintiff's  title.  Plaintiff  proved  the  driving  of  the  stakes,  but  failed 
to  prove  verbal  statements.  In  the  lower  court,  plaintiff  was  allowed  to 
recover  on  account  of  defendant's  conduct.  But  this  decision  was  reversed 
in  the  higher  court  and  the  case  was  remanded.  The  higher  court  inclined 
to  the  opinion  that  there  could  be  no  action  for  slander  of  title  except  by 
words  spoken  or  written ;  and  held  that,  even  if  there  could  be  an  action 
on  the  case  to  recover  for  harm  done  by  defendant's  conduct  (a  point  which 
was  not  decided),  yet  such  an  action  had  not  been  brought  in  this  instance. 

It  seems,  however,  that  the  allegations  of  the  declaration  might  have 
been  held  divisible ;  and  that  thus  a  recovery  founded  on  conduct  alone 
might  have  been  permitted. 

'See  Bower,  Code,  242.  Plaintiff's  property  interests  may  be  seriously 
affected  by  wrongful  conduct  of  defendant,  which  would  not  constitute  "dis- 
paragement". If,  for  instance,  the  defendant  sells  merchandise  or  carries 
on  business  under  such  a  name,  mark  or  description  as  to  mislead  the  public 
into  believing  that  the  merchandise  or  business  is  that  of  the  plaintiff,  he 
may  thereby  commit  an  actionable  wrong  against  the  plaintiff.  But  he  has 
not  "disparaged"  plaintiff's  title  within  the  legal  meanmg  of  that  term. 

'Maule,  /.,  in  Pater  v.  Baker  (1847)  3  C.  B.  831,  868. 
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defendant.  In  an  action  for  disparagement  of  title  the  burden  is 
on  plaintiff  to  prove  the  untruth  of  defendant's  statement,  and  that 
burden  is. not  lightened  by  any  artificial  rule  of  law. 

(3)  Actual  damage  was  caused  to  plaintiff  by  defendant's  state- 
ment. 

The  meaning  and  effect  of  this  proposition  will  be  considered 
later,  after  discussing  in  detail  the  requisites  to  the  liability  of 
strangers  and  rival  claimants. 

Is  there,  in  addition  to  the  above  three  propositions,  another 
"common"  requisite  to  the  liability  of  both  strangers  and  rival 
claimants?  Is  it  necessary  for  the  plaintiff  to  prove  also  that  the 
disparaging  statement  was  made  under  such  circumstances  that  it 
was  not  unlikely  to  be  acted  upon  ?  * 

The  question  whether  an  action  for  disparagement  of  title 
should  fai!  for  want  of  such  proof  can  hardly  ever  arise.  The  un- 
disputed testimony  generally  shows  beyond  doubt  that  the  defend- 
ant expected  his  statement  to  be  acted  upon ;  indeed  that  he  desired 
it  to  be  acted  upon  and  made  it  for  that  express  purpose  (though 
such  desire  may  not  have  proceeded  from  a  motive  of  hostility  to 
the  plaintiff).  The  desire  is  never  lacking  when  the  defendant  is 
a  rival  claimant.  When  defendant  is  a  stranger,  there  may  be  ex- 
ceptional cases  where  he  neither  desired  nor  expected  his  state- 
ment to  be  acted  upon.  But  the  instances  must  be  extremely  rare 
where  he  ought  not,  as  a  reasonable  man,  to  have  foreseen  the 
probability  that  it  would  be  acted  upon.  There  seems  no  practical 
injustice  in  establishing,  even  as  to  a  stranger,  a  hard  and  fast  rule 
of  law,  that  one  who  publishes  a  statement  impugning  title  does 

*As  to  analogies :  The  above  proof  is  not  required  in  an  action  for  defam- 
ation of  reputation. 

In  estoppel,  Mr.  Ewart  thinks  that  something  like  this  is  necessary, 
Ewart,  Estoppel,  158;  but  the  authorities  are  not  unanimous.  See  contra, 
Horn  V.  Cole  (1868)  51  N.  H.  287;  commented  upon  in  Ewart,  158. 

In  deceit,  such  proof,  or  something  still  stronger,  is  requisite.  There 
are  three  theories,  each  having  some  support  from  authority: 

1.  Defendant  must  have  desired  that  his  representation  should  be  acted 
upon.  See  Clerk  and  Lindsell,  Torts  (2nd  ed.)  467;  Salmond,  Torts 
(ist  ed.)   423;   Kerr,  Fraud    (4th  ed.)    63. 

2.  It  is  enough  if  defendant,  though  not  desiring  it,  expected  that  his 
representation  would  be  acted  upon. 

3.  It  is  enough  if  defendant,  though  neither  desiring  nor  expecting  that 
his  representation  would  be  acted  upon,  ought,  as  a  reasonable  man, 
to  have  foreseen  that  it  was  likely  to  be  acted  upon. 

See  Pollock's  Draft  of  Indian  Civil  Wrongs  Bill  §  40;  Pollock,  Torts 
(6th  ed.)  App.,  603;  Terry,  Leading  Principles  of  Anglo-American  Law, 
230,  231. 

If  any  of  these  three  views  as  to  actions  of  deceit  should  be  adopted 
in  actions  for  disparagement  of  property,  it  would  probably  be  the  third. 
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so  at  the  peril  of  its  being  acted  upon.  And,  to  anticipate  a  little, 
we  think  that  the  same  rule  may  well  be  applied  to  disparagement 
of  quality.  The  probability  that  disparagement  of  quality  will  be 
acted  upon  may  be  a  little  less  than  the  probability  in  case  of  dis- 
paragement of  title.  But  still,  in  the  great  majority  of  instances  of 
disparagement  of  quality,  the  speaker  ought  to  regard  it  as  not  un- 
likely that  his  statement  will  influence  the  hearers  to  the  damage  of 
the  plaintiff.  In  almost  all  the  reported  actions  for  disparagement 
of  quality,  the  defendant  is  either  a  trade  rival  who  not  only  ex- 
pected but  desired  that  his  statement  should  be  acted  upon,  or  a 
newspaper  proprietor  who  ought  to  have  foreseen  that  the  publica- 
tion was  not  unlikely  to  influence  the  conduct  of  readers. 

Assume,  however,  that  we  are  mistaken  in  supposing  that  the 
courts  will  adopt  a  hard  and  fast  rule  of  law  of  the  import  above 
suggested.  Suppose  that  the  courts  require  the  plaintiff  to  prove 
that  the  statement  was  made  under  such  circumstances  that  it  was 
not  unlikely  to  be  acted  upon.  This  requirement  will  very  seldom 
bn'ng  about  a  different  result  from  what  would  happen  under  the 
arbitrary  rule  of  law  first  supposed.  For  in  almost  every  case  the 
undisputed  testimony  clearly  establishes  the  required  fact;  and 
this  is  probably  the  reason  why  the  question  as  to  the  existence  of  a 
rule  of  law  has  not  been  made  a  subject  of  discussion  in  the  re- 
ported cases. 

Now  especially  as  to  the  requisites  of  an  action  against  a 
stranger. 

What,  if  anything,  must  be  proved  in  addition  to  the  three 
"common"  propositions  above  stated,  which  are  essential  both  to  an 
action  against  a  stranger  and  to  an  action  against  a  rival  claimant  ? 

There  are  two  points  as  to  which,  if  there  is  a  conflict  of  testi- 
mony in  regard  to  them,  the  burden  is  on  the  plaintiff  to  make  the 
scales  tip  in  his  favor. 

First:  That  the  defendant  was  not  acting  in  the  character  of 
a  rival  claimant;  that,  in  disputing  the  validity  of  the  plaintiff's 
title,  he  did  not  assert  the  existence  of  a  claim  or  interest  in  him- 
self." 

Second:  That  there  was  no  such  special  interest  (to  be  pro- 
fit is  not  enough  that  the  defendant  was  in  fact  a  rival  claimant.  To 
entitle  himself  to  the  privilege  of  a  rival  claimant,  and  thus  put  himself 
in  a  better  position  than  that  of  a  mere  stranger,  it  must  appear  that  he 
professed  to  be  asserting  a  right  in  himself  when  he  disputed  the  title  of 
the  plaintiff.  Earl  of  Northumberland  v.  Byrt  (1606)  Cro.  Jac.  163;  and 
see  Pennyman  v.  Rabanks  (1596)  Cro.  Eliz.  427. 
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tected)  on  the  part  of  the  addressee  as  would  confer  upon  the  de- 
fendant a  prima  facie  immunity,  analogous  to  conditional  privilege 
in  an  action  for  defamation  of  reputation. 

As  to  this  second  point,  there  is  a  dearth  of  direct  authority  in 
regard  to  actions  for  disparagement  of  property.^" 

Ordinarily,  it  is  not  necessary  for  the  plaintiff,  in  the  first  in- 
stance, to  offer  evidence  for  "the  direct  and  special  object"  of  prov- 
ing either  of  the  above  negative  propositions.  Such  evidence  would 
not  generally  be  required  to  make  out  a  prima  facie  case  for  the 
plaintiff  and  avoid  a  nonsuit.  But  if,  after  the  testimony  is  all  in, 
there  is  a  conflict  on  either  of  these  points,  then  we  think  that  the 
plaintiff  will  fail,  unless  the  jury  find,  as  matter  of  fact,  that  these 
propositions  are  established  by  a  preponderance  of  testimony  (on 
a  balance  of  probabilities)." 

Are  there  any  other  requisites  to  establishing  the  liability  of  a 
stranger  ? 

From^general  language  used  by  some  judges  and  text-writers,  it 
might  be  supposed'  necessary  to  prove  one  or  more  of  the  following 
propositions : 

I,  That  defendant,  in  making  the  statement,  intended  to  cause 
damage  to  the  plaintiff." 

'"In  Kendall  v.  Stone  (N.  Y.  1848)  2  Sandf.  269,  the  charge  to  the 
jury  was,  in  effect,  that  the  law  affords  prima  facie  protection  to  a  com- 
munication honestly  made  with  the  sole  view  of  cautioning  a  "friend  or 
acquaintance"  against  purchasing  property,  the  title  to  which  the  informant 
really  believes  to  be  imperfect.  The  plaintiff,  having  obtained  a  verdict, 
was  in  no  position  to  carry  up  an  exception  to  this  instruction.  So  far 
as  the  defendant  was  concerned,  it  was  enough  to  say  that  the  charge 
was  at  least  sufficiently  favorable  to  him.  Hence  the  seeming  approval  of 
this  charge  by  Vanderpoel,  /.,  p.  284  may  be  regarded  as  a  mere  dictum. 

"ITie  above  view  as  to  the  practical  burden  of  proof  differs  from  that 
held  in  the  law  of  defamation.  There  the  burden  is  on  the  defendant  to 
prove  that  the  "occasion"  was  prima  facie  privileged.  Here,  the  burden  is, 
practically,  upon  the  plaintiff  to  prove  that  the  "occasion"  was  not  prima 
facie  privileged.  Odgers  and  Bower  both  say  that,  in  an  action  for  dis- 
paragement of  property  the  burden  is  on  the  plaintiff  to  prove  that  the 
statement  was  made  "maliciously" ;  and  they  both  appear  to  regard  "ma- 
liciously" as  equivalent  to  the  expression  "without  lawful  occasion".  See 
Bower,  Code,  244-246;  Odgers,  Libel  and  Slander  (5th  ed.)  93,  94;  especially 
note  on  page  94. 

H,  in  any  case,  there  is  held  to  be  a  prima  facie  immunity  on  the  ground  of 
an  interest  to  be  protected,  either  an  interest  in  the  defendant  or  in  the  ad- 
dressee, then  the  question  will  arise:  what  will  rebut  or  destroy  this  prima 
facie  protection.  This  question  is  discussed  post  under  "Rival  Claimant".  It 
is  there  said  that  the  prima  facie  immunity  is  defeated  if  the  plaintiff  proves : 
either  that  the  defendant  did  not  believe  his  statement,  or  that  the  defendant 
made  it  from  a  wrong  motive. 

"That  "design  to  injure"  is  not  essential  to  liability,  see  Cooper,  Law 
of  Defamation  and  Verbal  Injury  (ist  ed.)  9-11;  criticising  Lord  Pres- 
ident Robertson,  in  Paterson  v.  Welch  (1893)  20  Scotch  Sess.  Ca.  (4th 
series)  744»  749- 
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2.  That  defendant  was  actuated  by  some  wrong  motive. 

3.  That  defendant  was  actuated  by  the  special  wrong  motive  of 
hostility  to  the  plaintiff. 

4.  That  defendant  did  not  believe  in  the  truth  of  his  statement. 

If  we  look  to  what  has  actually  been  decided,  none  of  these 
propositions  are  necessary  to  an  action  against  a  stranger.  Neither 
intent  to  harm,  nor  wrong  motive  of  any  kind,  or  want  of  belief 
are  essential  to  his  liability.^^ 

How  then  can  one  account  for  the  general  statements  occa- 
sionally found  in  opinions  and  text-books,  which  could  be  under- 
stood as  asserting  that  intent  to  harm,  wrong  motive  or  bad  faith 
are  invariable  requisites? 

These  statements  are  largely  attributable  to  two  sources  of 
error.  One  is:  Confounding  two  classes  of  persons,  and  thus 
applying  to  actions  against  strangers  principles  which  are  properly 
applicable  only  to  actions  against  rival  claimants.  The  other  is: 
The  use  of  an  ambiguous  and  misleading  term  ("malice"). 

One  explanation  is,  that  the  writer  was  thinking  only  of  the 
essentials  to  an  action  against  a  rival  claimant,  and  stated  those 
requisites  as  if  they  were  applicable  to  all  actions  for  disparage- 
ment; not  only  actions  against  rival  claimants  but  also  against 
strangers.  Suits  against  rival  claimants  are  much  more  numerous 
than  suits  against  strangers ;  and  it  is  not  uncommon  to  discuss 
the  subject  as  if  the  former  class  were  the  only  species  of  actions 
for  disparagement  known  to  the  law.  Able  writers,  who  are  per- 
fectly aware  of  the  distinction  Ijetween  the  two  classes,  often  use 
language  open  to  misapprehension  in  this  respect. 

As  to  general  expressions  in  text-books  apparently  asserting 
the  universal  necessity  of  proving  wrong  intent  or  bad  motive, 
it  will  often  be  found  that  the  author,  although  using  no  qualifying 
word  in  what  seem  to  be  his  crucial  sentences,  has  nevertheless 
inserted  passages  in  another  part  of  his  discussion  which  show  that 
he  had  the  proper  distinctions  in  mind. 

If  one  analyzes  the  reported  decisions  where  judges  have  used 
very  sweeping  language  as  to  the  necessity  of  proving  wrong  in- 
tent or  bad  motive  in  order  to  sustain  an  action  for  disparage- 
ment of  property,  it  will  generally  be  found  that  the  defendant  was 
in  fact  a  rival  claimant  (or  a  public  officer,  acting  under  a  sense 

"Pennyman  v.  Rabanks  (1596)  Cro.  EHz.  427;  Earl  of  Northumberland 
V.  Byrt  (1606)  Cro.  Jac.  163;  Mildmay  v.  Standish  (1582)  i  Coke  Rep.  175, 
1770-177&;  Rowe  V.  Roach   (1813)   i  M.  &  S.  304. 
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of  duty,  as  in  Pater  v.  Baker  supra) ;  and  not  a  stranger,  not  an 
officious  intermeddler. 

Take,  for  example,  the  case  of  Halsey  v.  Brotherhood.^*  Pol- 
lock cites  this  decision  as  an  authority  for  the  position  that,  in 
slander  of  title,  "the  wrong  is  a  'malicious'  one  in  the  only  proper 
sense  of  the  word,  that  is,  absence  of  good  faith  is  an  essential 
condition  of  liability.""  So  Dr.  Kenny,  in  his  Cases  on  Torts, 
while  placing  this  case  under  "Slander  of  Title,"  prefixes  the  fol- 
lowing head  note:  "Actual  malice  is  essential  to  this  tort.""  But 
the  question  actually  before  the  court  in  Halsey  v.  Brotherhood, 
did  not  relate  to  the  liability  of  a  stranger,  but  to  that  of  a  rival 
claimant.  The  defendant  was  the  owner  of  a  patent,  and  had 
stated  that  plaintiff  was  selling  articles  which  were  an  infringe- 
ment of  defendant's  patent.  The  sweeping  language  of  Jessel, 
M.  i?.,"  as  to  the  essential  conditions  of  liability  must  be  con- 
strued as  applying  only  to  cases  of  this  class.  This  is  distinctly 
brought  out  in  the  opinion  of  Coleridge,  C.  J.,  in  the  Court  of 
Appeals.     (The  italics  are  ours.) 

"It  seems  to  be  clear  law  that  in  an  action  in  the  high  court  in 
the  nature  of  slander  of  title,  where  the  defendant  has  property  of 
his  own  in  defense  of  which  the  supposed  slander  of  the  plain- 
tiff's title  is  uttered,  it  is  not  enough  that  the  statement  should 
be  untrue,  but  there  must  be  some  evidence,  *  *  *  that  the 
statement  was  not  only  untrue,  but  was  made  mala  Me  for  the 
purpose  of  injuring  the  plaintiff,  and  not  in  the  bona  fide  defense 
of  the  defendant's  own  property.     *     *     *"" 

So  in  Walkley  v.  Bostwick,  Cooley,  C.  /.,  said"  that  the  action 
for  slander  of  title  "is  grounded  on  malice."  But  here  again  the 
general  language  should  be  interpreted  as  applying  only  to  cases 
of  the  class  then  before  the  court,  viz.,  an  action  against  a  rival 
claimant  and  not  against  a  stranger.  And  when  Judge  Cooley,  in 
his  work  on  Torts'^  uses  similar  language,  it  is  fair  to  suppose 
that  he  was  thinking  only  of  cases  like  Walkley  v.  Bostwick.^^ 

"  (1880)  L.  R.  15  Ch.  Div.  514,  aflF.  (1881)  L.  R.  19  Ch.  Div.  386. 

"Pollock,  Torts  (6th  ed.)  30I-302- 

"Kenny,  Cases  on  Torts,  506. 

"L.  R.  15  Ch.  Div.  514.  S18. 

"L.  R.  19  Ch.  Div.  386,  388. 

"(1882)  49  Mich.  374,  376. 

'°(2nd  ed.)  260,  note  3. 

"In  Dodge  v.  Colby  (N.  Y.  1885)  37  Hun  515,  a  declaration  for  slander 
of  title  was  held  defective  for  failing  to  allege  that  defendant's  denial  of 
plaintiff's  title  was  "maliciously"  made.  But  the  declaration  showed  that  the 
defendant  claimed  to  be  interested  as  owner.  See  also  Hopkins  v.  Drowne 
(1898)  21  R.  I.  20;  another  case  of  a  rival  claimant. 
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Again  in  Brook  v.  Rawl,"  the  court  held  that  the  defendant 
was  not  liable  merely  because  his  statement  was  untrue,  but  that 
it  must  have  been  uttered  mala  fide.  But  the  defendant  in  that 
case  practically  occupied  the  position  of  a  rival  claimant,  assert- 
ing a  claim  of  his  own.^^ 

One  of  the  best  recent  authors,  Mr.  Bower,  enumerates 
•'malice"  (that  the  publication  "was  actuated  by  malice")  as  one 
of  four  propositions  essential  to  be  proved  in  all  actions  for  dis- 
paragement of  property ;  the  other  requisites  being  the  three  "com- 
mon" propositions  heretofore  stated,  vis.,  publication,  untruth  and 
damage.^*  But,  in  reality,  his  requirement  of  "malice"  is  material 
to  be  proved  only  in  the  case  of  a  rival  claimant.  He,  in  effect, 
defines  "malice"  as  any  motive  other  than  that  of  asserting  and 
defending  a  claim  made  by  defendant  to  the  property,  which  de- 
fendant believes  to  be  a  valid  claim.^^  But  it  is  obvious  that  this 
motive  of  asserting  one's  own  claim  cannot  exist  in  the  case  of  a 
stranger,  a  non-claimant.  A  stranger  cannot  be  actuated  by  the 
motive  of  protecting  his  own  interest,  inasmuch  as  he  has  no  in- 
terest of  his  own  to  protect. 

So  far,  then,  as  concerns  the  necessity  of  proving  "malice"  or 
wrong  motive  as  against  a  stranger,  Mr.  Bower's  statement  comes 
to  this:  A  stranger  (if  the  other  three  propositions  are  made  out) 
is  liable  upon  proving  merely  that  he  w  a  stranger,  and  not  a  rival 
claimant;  his  prima  facie  liability  exists  irrespective  of  his  belief 
or  motive.  Or,  in  other  words,  the  presence  of  only  one  kind  of 
motive  can  exonerate  a  defendant  (if  the  other  three  propositions 
are  established),  and  that  one  is  a  kind  of  motive  which  can  never 

"(1849)  4  Exch.  521. 

^'Not  only  a  rival  claimant,  but  a  public  official,  may  receive  more  pro- 
tection than  a  stranger.  In  Pater  v.  Baker  (1847)  3  C  B.  831,  the  defendant 
was  a  public  officer,  who  honestly  believed  it  his  duty  to  make  the  statement 
in  question.  In  holding  that  the  action  failed  for  want  of  proof  of  actual 
malice,  Wilde,  C.  J.,  said  (p.  855)  :  ".  .  .  regard  must  be  had  to  the  situ- 
ation of  the  defendant.  Jle  was  not  a  mere  volunteer,  impertinently  and 
intrusively  interfering  with  another  man's  concerns,  having  no  duty  or 
obligation  of  any  sort  imposed  upon  him." 

•*Bower,  Code,  243,  Art.  61  (3). 

■"For  the  purposes  of  this  article  "malice"  means  any  motive  other  than 
that  of  asserting,  protecting,  promoting,  or  defending  any  claim  interest,  or 
duty,  either  of  the  person  who  has  published  the  disparaging  matter,  or  of 
some  person  whom,  in  virtue  of  privity  of  estate  or  agency,  he  is  entitled 
to  represent,  to,  or  in,  or  with  reference  to,  the  property  disparaged,  in  the 
existence  and  validity  of  which  claim  interest  or  duty  he  in  fact  believed 
when  publishing  such  matter,  whether  he  so  believed  reasonably  or  un- 
reasonably, or  on  grounds  which  would,  or  would  not,  appear  adequate  to 
a  normal  person."  Bower,  Code,  244-246,  Article  61    (4). 
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exist  in  the  case  of  a  stranger.  If  the  disparaging  statement  were 
untrue  in  fact  and  caused  actual  damage  a  stranger  who  made  it 
is  liable  without  inquiry  or  evidence  as  to  his  motive.  Whereas 
if  such  statement  were  made  by  a  rival  claimant,  it  is  necessary,  in 
order  to  establish  his  liability,  to  prove,  either  that  he  did  not 
believe  in  the  validity  of  his  claim,  or  that  he  was  actuated  by 
some  motive  other  than  that  of  defending  his  own  interest.  (If 
there  is  a  controversy  as  to  the  character  in  which  the  defendant 
purported  to  be  acting,  and  the  plaintiff  seeks  to  have  him  sub- 
jected to  the  more  stringent  liability  imposed  upon  strangers,  the 
burden  is  on  the  plaintiff  to  satisfy  the  jury  that  defendant,  when 
making  the  statement,  did  not  profess  to  be  asserting  a  claim  in 
his  own  behalf.) 

In  the  passage  from  Mr.  Bower,  just  commented  upon,  the  use 
of  the  word  "malice"  is  accompanied  by  a  careful  definition  of  the 
meaning  attributed  to  that  word  by  the  learned  author. 

But  it  has  not  been  uncommon  for  jurists  in  discussing  the 
present  topic,  to  use  the  word  "malice,"  either  without  any  defini- 
tion of  its  meaning,  or  with  an  unsatisfactory  explanation  which 
can  only  lead  to  erroneous  results.  One  of  the  principal  causes 
of  inaccurate  phraseology  and  poor  law  in  connection  with  this 
topic  is  to  be  found  in  the  employment  of  this  ambiguous  and  mis- 
leading word.^^ 

This  term  "malice"  has  been  the  source  of  great  confusion  in 
the  law  as  to  defamation  of  reputation  and  also  as  to  other  topics : 
so  much  so  that  some  excellent  lawyers  are  inclined  to  avoid  its 
use  altogether.^' 

*"'.  .  .  an  expression  .  .  .  which  has  done  more  to  confuse  and  obscure 
legal  principles  than  perhaps  all  other  verbiage  combined ;  the  word  'malice' 
and  its  derivatives."  MV.  L.  C.  Krauthoff,  21  Reports  of  Amer.  Bar  Assn. 
335,  338. 

The  word  (or  its  derivatives)  is  sometimes  used  to  denote  morally 
wrong  motive  or  intent ;  sometimes  to  denote  an  act  done  intentiotially 
without  legal  justification  or  excuse,  though  without  any  moral  fault;  and 
sometimes  merely  to  denote  a  defendant's  knowledge  of  a  particular  fact. 

As  to  the  difficulty  of  determining  the  meaning  of  the  term  "malice" 
when  used  in  connection  with  the  present  topic,  see  Salmond,  Torts  (ist 
ed.).  429. 

*"*.  .  .  it  is  submitted  that  the  less  use  we  make  of  it  the  better." 
Pollock,  Torts  (6th  ed.)  272. 

In  14  Law  Q.  Rev.  132,  speaking  of  the  discussion  of  principles  in  a 
recent  case.  Sir.  Frederick  Pollock  said :  "May  we  hope  that,  so  far  as  civil 
actions  are  concerned,  it  will  enable  us  to  get  rid  of  the  perplexed  and  per- 
plexing word  'malice'  altogether?" 

In  South  Wales  Miners'  Federation  v.  Glamorgan  Coal  Co.  L.  R.  (1905) 
App.  Ca.  239,  25s,  Lord  Lindley  said :  ".  .  .  it  conduces  to  clearness  in  dis- 
cussing such  cases  as  these  to  drop  the  word  'malice'  altogether,  and  to 
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It  has  been  very  common  to  assert  that  malice  is  essential  to 
the  maintenance  of  an  action  for  defamation  of  reputation;  but 
at  the  same  time  to  assert  that  it  is  never  necessary  to  prove  malice, 
because  its  existence  is  always  conclusively  presumed  from  the 
publication  of  a  defamatory  statement.  What  this  really  means 
is,  that  malice,  is  not  an  essential  element  to  making  out  a  prima 
facie  case  of  defamation.  The  foregoing  roundabout  way  of 
stating  the  true  doctrine  should  be  discarded.  The  malice  there 
spoken  of  is  "malice  in  law."  Proof  of  the  existence  of  malice 
in  fact  (actual  malice)  may  be  essential  to  rebut  a  particular  de- 
fence; that  of  conditional  privilege.  But  "malice  in  law"  is  an 
utterly  meaningless  expression,  a  fiction,  a  nonentity.  The  entire 
absurdity  of  this  use  of  the  word  malice  has  been  demonstrated 
over  and  over  again.** 

Unfortunately,  the  action  for  disparagement  of  property  was 
formerly  spoken  of  as  an  action  for  "slander  of  title;"**  and  this 
expression  is  still  in  common  use.'°  Hence  there  has  been  a 
tendency  to  use  the  same  phrases  as  to  actions  for  disparagement 
of  title  as  in  actions  for  defamation  of  reputation.  Thus  this  un- 
happy expression  "malice"  has  been  imported  from  the  law  of 
defamation  into  the  law  of  disparagement  of  property ;  and  its  use 

substitute  for  it  the  meaning  which  is  really  intended  to  be  conveyed  by 
it    ..." 

"If  so  'slippery'  a  word,  to  borrow  Lord  Bowen's  adjective,  were  elimi- 
nated from  legal  arguments  and  opinions,  only  good  would  result."  Prof. 
Ames,  i8  Harv.  L.  Rev.  411,  422,  note  i. 

*".  ,  .  one  legal  fiction  was  set  up  only  to  be  demolished  by  another 
legal  fiction.  .  .  .  The  legal  fiction  that  malice  is  essential  to  the 
action  is  destroyed  by  the  fiction  that  the  necessary ,  malice  will  be 
presumed."     i.  Street,  Foundations  of  Legal  Liability,  317  and  note   (8). 

".  .  .  these  two  useless  fictions,  the  one  laughing  at  and  off-setting  the 
other  .  .  ."  Gaynor,  /.,  in  Prince  r.  Brooklyn  Daily  Eagle  (N.  Y.  1896) 
16  Misc.  186,  188.  ^ 

For  a  full  discussion,  see  Mr.  Green,  in  6  Amer.  L.  Rev.  593,  597,  609-610; 
Odgers,  Outline  of  the  Law  of  Libel,  112-116. 

See  also  Markby,  Elements  of  Law  (3rd  ed.)  §  687;  Bower,  Code,  271, 
273.  153.  note  (n)  ;  Bower,  Actionable  Misrepresentations  §  467;  60  Univ.  of 
Pa.  L.  Rev.  461,  463,  note  10. 

"Mr.  Bower  points  out  that  the  word  "slander",  when  first  used  in  this 
connection,  had  a  much  wider  legal  meaning  than  at  present.  It  was  then 
used  in  the  broad  sense  of  injury  or  damage.  Afterwards  it  came  to  sig- 
nify injury  done  by  means  of  defamation,  either  oral  or  written.  Later 
still  it  came  to  be  used  in  its  present  restricted  meaning;  as  denoting  only 
one  species  of  defamation ;  vis.,  oral  defamation  as  distinguished  from 
written.  Bower,  Code,  267-2^.  Compare  Kenny,  Cases  on  Torts,  502, 
note  I. 

"A  statute  prescribing  a  limitation  of  "actions  for  slander"  is  interpreted 
as  intended  to  include  actions  for  disparagement  of  property.  McDonald 
V.  Green  (1900)  176  Mass.  113. 
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in  the  latter  connection  has  been  productive  of  the  same  confusion 
as  in  the  former. 

It  has  not  been  unusual  to  say  that  "mahce"  is  essential  to  the 
action  for  disparagement  of  title.  But  if  we  take  "malice"  in  the 
sense  of  actual  wrong  motive,  proof  of  "malice"  can  be  material 
only  in  actions  against  rival  claimants.  In  such  actions,  the  de- 
fendant occupies  (as  we  shall  hereafter  see)  a  position  somewhat 
analogous  to  that  of  a  defendant  who  has  uttered,  on  a  condition- 
ally privileged  occasion,  language  defamatory  of  reputation.  To 
rebut  his  prima  facie  defense  arising  from  his  position  as  a  rival 
claimant,  it  may  sometimes  be  essential  to  prove  that  the  defendant 
was  actuated  by  a  wrong  motive  (often  loosely  called  "malice  in 
fact").  But  in  an  action  for  disparagement,  when  brought  against 
a  stranger,  the  existence  of  "malice  in  fact"  is  never  an  essential 
requisite  to  making  out  a  prima  facie  case.  When  it  is  said  that 
"malice  is  essential  but  that  malice  will  always  be  presumed,"  this 
is  merely  repeating  the  old  and  absurd  phraseology  so  often  used 
in  actions  for  defamation ;  the  real  meaning  being  that  "malice"  is 
not  essential. 

As  an  illustration  of  this  mistaken  form  of  expression,  take  the 
following  sentence  from  Ontario  Industrial  Loan  etc.  Co.  v. 
Lindsey:^^^ 

"If  the  allegations  are  made  by  a  stranger  who  has  no  right  to 
interfere,  malice  is  presumed    *     *     *." 

This  means,  that  malice  is  not  essential  to  an  action  against  a 
stranger ;  and  it  would  be  better  to  say  so  directly. 

Again,  take  the  following  passage  from  one  of  our  best  writers 
(the  brackets  are  ours) : 

"Next,  the  statement  must  ht  malicious;  if  it  be  made  in  the 
bona  Me  assertion  of  the  defendant's  own  right,  real  or  supposed, 
to  the  property,  no  action  lies.  But  whenever  a  man  unnecessarily 
intermeddles  with  the  affairs  of  others  with  which  he  is  vvhoUy 
unconcerned,  [such  officious  interference  will  be  deemed  malicious 
and]  he  will  be  liable,  if  damage  follow."'^ 

Strike  out  the  words  in  brackets  and  you  have  a  correct  state- 
ment of  the  law  without  any  aid  from  the  fiction  of  presumption. 
Instead  of  saying  that  the  stranger  is  liable  because  his  conduct  is 

-(1883)  4  Ont.  473,  484- 

"Odgers,  Libel  and  Slander  (5th  ed.)    80. 
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deemed  to  be  malicious,  it  is  better  to  say  that  he  is  liable  irre- 
spective of  motive  or  "malice."^^ 

If  we  look  to  what  has  been  actually  decided,^^  and  disregard 
dicta,  it  is  settled  law  that  a  stranger  is  liable  for  damage  caused 
by  his  statements  disparaging  title  to  property;  although:  (i)  he 
did  not  intend  harm  to  plaintiff;  (2)  he  was  not  actuated  by  any 
wrong  motive;  (3)  he  believed  his  statement  to  be  true. 

Is  this  doctrine,  which  seems  fully  sustained  by  direct  decisions, 
correct  as  a  matter  of  principle  f*  and  how  does  it  agree  with  the 
law  established  in  cases  sometimes  regarded  as  analogous? 

The  point  now  presented  for  consideration  is  not  whether  the 
law  should  enforce  a  liability  for  honest  misstatements  made  upon 
any  subject  whatever,  and  made  under  any  conceivable  circum- 
stances. The  present  inquiry  is  restricted  to  a  much  narrower 
field.  It  is,  whether  the  law  should  hold  a  man  liable  for  honest 
misstatements  impugning  his  neighbor's  title  to  property,  when 
such  statements  have  caused  loss  to  his  neighbor,  and  when  the 
speaker  had  no  reason,  either  in  the  shape  of  duty  or  of  self-interest 
to  say  anything  about  the  matter. 

It  is,  of  course,  a  hardship  on  a  plaintiff,  an  innocent  property 
owner,  to  have  to  bear  his  loss  without  compensation.  But  this 
hardship  has  not  induced  the  courts  to  refrain  from  imposing  upon 
the  plaintiff  two  weighty  burdens  in  making  out  a  prima  facie  case. 

I.  The  burden  is  on  the  plaintiff  to  prove  that  the  statement 
was  not  true  in  fact ;  a  burden  not  imposed  on  the  plaintiff  in  an 
action  for  defamation  of  reputation. 

"That  Mr.  Odgers,  of  all  men  in  the  world,  should  use  this  incorrect 
language,  illustrates  the  general  tendency  to  copy  phrases  which  are  in 
popular  use.  No  one  has  more  forcibly  exposed  the  absurdity  of  this 
employment  of  the  word  malice  in  stating  the  essentials  to  a  prima  facie 
action  for  defamation  of  reputation.  This  is  made  clear  in  Mr.  Odgers' 
large  treatise  on  Libel  and  Slander;  but  is  stated  still  more  fully  in  his 
smaller  work — "An  Outline  of  the  Law  of  Libel"  112- 116.  Yet  he  practi- 
cally introduces,  and  then  explains  away,  the  same  objectionable  word  in 
stating  the  essentials  to  an  action  against  a  stranger  for  disparagement  of 
title. 

'^See  Pennyman  v.  Rabanks  (1596)  Cro.  Eliz.  427;  Earl  of  Northumber- 
land V.  Byrt  (1606)  Cro.  Jac.  163;  Mildmay  v.  Standish  (1582)  i  Coke  Rep. 
\7ya-177h;  Rowe  V.  Roach  (1813)  i  M.  &  S.  304.  See  later,  under  "Dis- 
paragement of  Quality",  comments  on  the  opinion  of  Fletcher,  /.,  in  Swan 
V.  Tappan  (Mass.  1849)  5  Cush.  104,  iii. 

"Probably  there  is  no  general  rule  the  application  of  which  does  not 
occasionally  work  injustice.  But  it  may  bring  about  just  results  in  so  large 
a  proportion  of  cases  as  to  make  it  expedient  to  adopt  it  as  an  unvarying 
rule. 
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2.  The  burden  is  also  on  the  plaintiff  to  prove  that  actual  dam- 
age was  caused  to  him  by  the  statement ;  a  burden  not  imposed  on 
the  plaintiff  in  defamation  as  to  written  libelous  charges  nor  as 
to  oral  charges  which  fall  within  the  class  of  words  actionable 
per  se. 

Assume  now  that  the  plaintiff  has  proved  the  two  above  propo- 
sitions ;  and  that  the  defendant  does  not  claim  to  have  been  acting 
under  a  duty  or  in  the  exercise  of  a  special  privilege.  Then,  and 
not  till  then,  the  question  arises,  whether  the  defendant  ought  to 
be  allowed  to  escape  on  the  plea  of  his  moral  innocence. 

The  defendant  may  have  honestly  believed  in  the  truth  of  his 
statement.  But  "however  honest  his  state  of  mind,"  he  has,  by  a 
statement  not  true  in  fact,  influenced  the  conduct  of  other  persons 
so  that  a  loss  resulted  to  the  plaintiff.  The  real  issue  is,  "who 
should  bear  the  loss;"  the  innocent  plaintiff;  or  the  defendant 
who  was  under  no  obligation  (had  no  motive  of  either  duty  or 
self-interest)  to  make  any  statement  at  all  upon  the  subject.  Who 
should  run  the  risk  that  the  defendant's  statement  may  turn  out 
to  be  untrue  in  fact,  and  that  it  may  cause  damage  to  the  plaintiff? 
If  a  defendant,  who  is  not  acting  under  any  duty  or  privilege, 
wishes  to  make  a  statement  impugning  his  neighbor's  title,  is  it 
not  right  for  the  law  to  say  that  "he  must  have  accurate  knowledge 
at  his  peril,  or  refrain  from  talking  about  it?""* 

We  shall  hereafter  see  that  greater  liberty  of  speech  is  allowed 
to  a  rival  claimant,  who  asserts  his  own  title  and  thus  disparages 
the  plaintiff's  title.  But  "the  law  makes  no  allowance  for  the 
slander  of  strangers"  (t.  e.,  for  disparaging  statements  made  by 
mere  strangers )  .'*   "Imtniscet  se  rei  alienae,  nihil  ad  se  pertinenti."" 

Does  the  establishment  of  liability  in  this  class  of  cases  (state- 
ments by  strangers  disparaging  title  to  property)  necessarily  carry 
with  it  the  recognition  of  a  similar  stringent  liability  in  a  much 
wider  class  of  cases  where  great  injustice  would  frequently  result 
from  its  enforcement?  Does  it  follow  that  a  man  is  to  be  called 
to  account  for  all  idle  words  mistakenly  spoken  as  to  indifferent 
subjects?  Is  he  liable  for  any  honest  statement  upon  apparently 
trivial  matters,  whenever  the  statement  turns  out  to  be  untrue  and 
damage  results  in  some  unusual  manner?    Would  not  the  imposi- 

•'See   Prof.  Williston  on   "Liability   for  Honest  Misrepresentation"  24 
Harv,  L.  Rev.  415,  426,  434-5- 

•Xord  Ellenborough,  C.  J.,  in  Rowe  v.  Roach  (1813)  i  M.  &  S.  304,  310. 

"Jenkins,  Eight  Centuries  of  Reports.  247,  Case  XXXVI. 
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tion  of  liability  under  such  circumstances  be  too  great  a  restriction 
on  freedom  of  human  intercourse?^* 

Our  present  case  (disparagement  of  title  to  property)  is  sharply 
differentiated  from  the  cases  just  supposed.  Here  we  are  dealing 
with  a  statement  on  a  matter  of  the  greatest  importance,  vis.,  the 
title  to  property.  Here  too,  a  misstatement  is  extremely  likely  to 
result  in  serious  loss.  The  allowance  of  an  action  where  substan- 
tial interests  are  involved  cannot  necessitate  the  allowance  of  a 
remedy  in  the  hypothetical  cases  above  supposed.^* 

How  does  the  settled  doctrine  as  to  the  absolute  liability  of  a 
stranger  for  disparagement  of  title  compare  with  the  law  estab- 
lished in  other  cases  sometimes  regarded  as  in  some  respects 
analogous  ? 

It  accords  with  the  rule  as  to  charges  which  are  in  their  nature 
defamatory  of  reputation.    The  law  of  defamation 

"is  not  a  law  requiring  care  and  caution  in  greater  or  less  degree, 
but  a  law  of  absolute  responsibility  qualified  by  absolute  excep- 
tions *  *  *."*o  "Exceptions  excepted,  a  man  acts  at  his  peril  in 
making  defamatory  communications."*^  "*  *  *  ^jjg  whole  law 
of  defamation  is  inconsistent  with  any  application  of  the  law  of 
negligence  to  either  spoken  or  written  words."  *^ 

One  who,  on  an  unprivileged  occasion  publishes  a  defamatory 
statement  in  good  faith,  with  reasonable  belief  in  its  truth,  is  liable, 
if  in  fact  the  statement  was  untrue.*^ 

If,  in  the  examination  of  alleged  analogies,  we  now  pass  to  the 
consideration  of  misstatements  other  than  those  defamatory  of 
reputation,  we  shall  find  doctrines  which,  at  first  view,  seem  wholly 
inconsistent  with  each  other. 

In  an  action  for  deceit,  under  a  declaration  containing  the 
usual  allegation  of  conscious  falsity,  it  was  held  by  the  House 

"See  14  Harv.  L.  Rev.  186,  194-5;  24  Harv.  L.  Rev.  415,  437. 

"One  might  as  well  say  that,  because  the  law  treats  certain  defamatory 
words  as  actionable  per  se,  it  is  therefore  bound  to  so  regard  all  defama- 
tory charges.  Or  that,  because  the  law  allows  an  action  for  some  con- 
sciously false  statements,  it  must  therefore  allow  an  action  for  all  lies. 

"Pollock,  Torts  (6th  ed.)  534,  note  x. 

"Pollock,  Torts   (6th  ed.)   591,  592  and  597,  note  /. 

"Prof.  Williston,  24  Harv.  L.  Rev.  436. 

"See  Lord  Lorebum,  in  Jones  v.  Hulton  L.  R.  [1910]  App.  Ca.  20,  23, 
24.  As  to  the  rules  applicable  to  statements  which  are  not  in  their  nature 
defamatory  of  reputation,  and  are  likely  to  do  harm  to  plaintiff  only  when 
communicated  to  abnormal  persons;  see  Odgers,  Libel  and  Slander  (5th 
ed.)  107,  108,  75,  77,  78;  Bower,  Code,  443-445,  238;  Salmond,  Torts  (ist 
ed.)    §  149- 
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of  Lords,  in  the  leading  case  of  Derry  v.  Peek,**  that  the  plaintiff 
cannot  recover  for  an  honest,  though  negligent,  misstatement. 

On  the  other  hand,  there  are  three  classes  of  cases  where  a 
plaintiff,  in  the  event  of  an  honest  misstatement  by  defendant,  is 
frequently  allowed  practically  the  same  relief  (a  relief  of  equiva- 
lent pecuniary  benefit),  which  he  would  have  obtained  if  he  had 
prevailed  in  an  action  for  deceit.  And  this,  too,  in  cases  where  no 
wrong  intent  is  attributed  to  the  defendant. 

These  classes  of  cases  are : 

1.  Certain  cases  where  the  doctrines  of  estoppel  in  pais  is 
applicable. 

2.  Certain   actions   professedly   baaed   upon   a   contract   of 

warranty;  but  where  the  existence  of  such  contract  is  a 
legal  fiction. 

3.  Proceedings  where  plaintiff  seeks  rescission  or  restitu- 
tion.*'* 

Comparing  Derry  v.  Peek  with  the  three  classes  just  described, 

"(1889)  L.  R.  14  App.  Ca.  337. 

"As  to  Class  I,  see  Prof.  Williston,  in  24  llarv.  I<.  Rev.  415,  423-427; 
also  Mr.  Ewart  in  various  passages  scattered  through  Chapters  XV  and 
XVI  of  his  work  on  Estoppel  by  Misrepresentation.  See  especially  p. 
187-191 ;  222-224;  226-227;  229-232,  236.  See  also  Perley,  C.  J.,  in  Horn  v. 
Cole  (1868)  51  N.  H.  287,  297.  Both  Prof.  Williston  and  Mr.  Ewart  criti- 
cise the  statement  made  by  Lindle^',  L.  /.,  and  Bowen,  L.' J.,  in  Low  v. 
Bouverie  L.  R.  [1891]  3  Chan.  82,  loi,  105;  (in  substance)  that  estoppel 
is  only  a  rule  of  evidence  and  not  a  cause  of  action. 

As  to  Class  2.  See  full  discussion  by  Prof.  Williston,  in  24'  llarv.  L.  Rev. 
415.  417-423;   and  see  comments   in  27  Law  Q.   Rev.  276. 

The  modern  doctrine  that  an  agent  warrants  his  authority  has  been 
called  by  Sir  Frederick  Pollock,  "'one  of  the  most  brilliant  and  successful 
fictions  of  the  Common  Law."  Pollock,  Expansion  of  the  Common  Law, 
136. 

As  to  Class  3,  Mr.  Bower  puts  the  matter  thus,  in  his  "Criticism  of  the 
Substance  of  the  Law  of  Misrepresentation" : 

"The  Common  law  rule  to  which  exception  is  taken,  on  the  ground  of 
irrationality,  is  that  which  prescribes  that,  though  rescission  may  be 
granted  for  any  misrepresentation,  whether  innocent  or  fraudulent,  no  ac- 
tion will  lie  for  damages  unless  fraud  is  established.  It  is  difficult  to  dis- 
cover any  good  reason,   theoretical  or  practical,   for  this  distinction." 

".  .  .  .  Rescission  is  one  way  of  reducing  the  balance ;  compensa- 
tion in  money  is  another,  and  a  less  complete  and  satisfactory  one.  Both 
remedies  are  alike  designed  to  put  back  the  parties  in  statu  quo, — specifically 
and  exactly,  in  the  one  case ;  generally,  and  so  far  as  money  can  do  it,  in 
the  other.  If  an  innocent  misrepresentation  entitled  the  representee  to 
rescission,  or  the  undoing  of  the  past,  which  is  the  ideal  remedy,  why 
should  it  not  a  fortiori  entitle  him,  at  his  option,  to  the  less  satisfactory 
and  perfect  remedy  of  recompensing  him  for  the  past?"  Bower,  Actionable 
Misrepresentation    §  472. 

Compare  Ewart,  Estoppel,  222,  223,  225,  232.  But  see  Prof.  Williston, 
24  Harv.  L.  Rev.  415,  427. 
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we  have,  at  first  sight,  what  might  be  called  a  "competition  of  op- 
posite analogies."  Berry  v.  Peek  would  tend  against  imposing 
absolute  liability  upon  a  stranger,  who  disparages  title  to  property 
in  the  belief  that  his  statement  is  true;  while  the  other  three 
classes  of  cases  tend  to  sustain  such  liability.  The  authority  of 
Derry  v.  Peek  is,  however,  materially  impaired  by  the  fact  that  its 
intrinsic  correctness  has  been  denied  by  eminent  English  legal 
writers,"  and  also  by  the  fact  that  it  is  not  followed  in  some  parts 
of  the  United  States."^ 

We  have  now  been  considering  classes  of  cases  where  courts 
manifest  a  strong  tendency  to  decide  upon  the  liability  of  the  pub- 
lisher of  an  untrue  statement,  without  regard  to  the  question 
whether  he  was  or  was  not  negligent.  Absolute  liability  or  abso- 
lute exoneration,  irrespective  of  care  or  negligence,  would  seem 
to  be  the  order  of  the  day.  But  there  may  be  cases  where  liability 
for  untrue  statements  depends  upon  the  presence  or  absence  of 
negligence.  Under  differing  states  of  fact,  the  requisites  to  liabil- 
ity may  differ  widely. 

Assume,  as  common  features,  that  defendant  has  made  a  state- 
ment which  was  not  true  in  fact,  and  that  damage  has  thereby  been 
caused  to  plaintiff. 

In  one  class  of  cases,  a  defendant  may  be  exonerated,  unless  he 
consciously  falsified. 

In  a  second  class,  a  defendant,  although  honestly  believing  his 
statement,  may  be  held  liable  if  he  were  negligent.^* 

In  still  a  third  class,  a  defendant  may  be  held  liable,  even 
though  both  honest  and  non-negligent. 

I  believe  that  actions  for  defamation  of  reputation  and  actions 
against  strangers  for  disparaging  the  title  to  property  should  both 

"Pollock,  Law  of  Fraud  in  British  India,  54-56,  93,  94;  Bower,  Action- 
able Misrepresentation,  400,  402. 

"See  24  Harv.  L.  Rev.  415,  428,  429.  It  may  be  noticed,  in  passing,  that 
the  best  recent  English  authorities,  including  those  who  believe  Derry  v. 
Peek  intrinsically  wrong,  understand  that  Derry  v.  Peek  not  only  settled 
that  an  action  for  deceit  cannot  be  based  on  a  merely  negligent  repre- 
sentation, but  also  that  no  action  whatever  will  lie  for  a  negligent  misrepre- 
sentation. For  a  criticism  of  this  view  of  the  effect  of  Derry  v.  Peek  see 
14  Harv.  L.  Rev.  184,  185-186. 

**In  14  Harv.  L.  Rev.  184,  188,  195-196,  it  is  contended  that  cases  like 
Derry  v.  Peek  properly  fall  under  the  second  class,  and  that  although  an 
action  for  deceit  was  not  sustainable,  yet  an  action  for  negligence  ought  to 
be  allowed.  For  some  objections  to  this  view  and  for  a  suggestion  of  some 
practical  difficulties  in  its  application,  see  Prof.  Williston,  24  Harv.  L.  Rev. 
415,  436,  437. 
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be  placed  in  the  third  class.  Absolute  liability  should  ordinarily  be 
imposed,  even  upon  honest  and  non-negligent  defendants.''* 

So  far  as  to  the  liability  of  a  stranger. 

Now  as  to  the  liability  of  a  Rival  Claimant. 

Three  "common"  propositions  have  already  been  stated;  all  of 
which  are  requisite  to  maintaining  an  action  against  either  a 
stranger  or  a  rival  claimant ;  viz.,  publication,  statement  not  true  in 
fact  and  resulting  damage.  What,  if  any,  additional  propositions 
must  be  proved  in  order  to  make  out  a  prima  facie  case  against  a 
rival  claimant  ?  ^^ 

First :  If  there  is  a  controversy  as  to  the  character  in  which 
the  defendant  purported  to  be  acting  when  making  the  statement, 
and  the  plaintiff  seeks  to  have  him  subjected  to  the  stringent  liabil- 
ity imposed  upon  strangers  (thus  depriving  him  of  the  special  pro- 
tection afforded  to  rival  claimants),  the  burden  is  upon  the  plain- 
tiff to  prove  that  the  defendant  when  making  the  statement  did 
not  profess  to  be  asserting  a  claim  on  his  own  behalf  (or  on  that 
of  his  principal). 

Next:  If  it  is  to  be  taken  (either  as  admitted  or  proved)  that 
the  defendant  when  making  the  statement  did  profess  to  be  as- 
serting a  claim  on  his  own  behalf  (or  on  that  of  his  principal), 
then  the  plaintiff  must,  in  addition  to  the  three  "common"  propo- 
sitions, prove  one  of  two  things :  "^ 

Either  ( i )  :  That  defendant  did  not  believe  in  the  truth  of  his 
statement. 

More  specifically :  That  defendant  did  not  believe  in  the  validity 
of  the  claim  which  he  set  up ;  did  not  believe  in  the  validity  of  the 
title  in  himself  which  he  asserted."^^ 

^"Here,  perhaps,  we  may  be  met  by  an  argument  based  upon  an 
analogy,  sought  to  be  drawn  from  the  rule  as  to  non-liability  for  physical 
damage,  when  occasioned  by  the  non-negligent  use  of  physical  objects  in 
carrying  on  certain  common  and  beneficial  occupations.  In  60  Univ.  of 
Pa.  L.  Rev.  461,  471-2,  I  have  argued  that  the  grounds  of  this  rule  do  not 
apply  to  cases  of  defamation ;  and  for  similar  reasons,  I  think  that  they  do 
not  apply  to  disparagement  of  title  by  a  stranger. 

"*In  what  follows,  it  is  assumed  that  the  defendant's  statement  did  not 
contain  matter  in  excess  of  what  was  reasonably  necessary  to  protect  the 
defendant's  supposed  interest,  or  to  give  reasonable  warning  to  the  public. 
If  it  did,  it  would  not  be  immune  even  though  made  in  good  faith.  See 
25  Am.  &  Eng.  Ency.  Law  (2nd  ed.)    1082. 

"So,  too,  if  defendant  claims  to  be  prima  facie  exonerated  on  the  ground 
that  the  making  of  the  statement  was  a  reasonable  method  of  protecting 
the  interests  of  the  addressee,  the  prima  facie  immunity  would  be  destroyed 
by  proving  either  of  the  propositions  about  to  be  stated  in  the  text ;  viz., 
want  of  belief,  or  wrong  motive  on  the  part  of  the  defendant. 

"The  words,  "did  not  believe  in  the  truth  of  his  statement,"  are  wide 
enough  to  include  cases  where  defendant  knew  that  his  statement  was  un- 
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Or  (2)  :  That  the  defendant,  even  though  believing  in  the 
validity  of  his  claim  was,  in  making  it,  actuated  by  a  wrong  motive. 

More  specifically :  That  defendant  was  actuated  by  some  mo- 
tive other  than  that  of  protecting  his  own  interest,  or,  perhaps,  of 
giving  reasonable  warning  to  persons  liable  to  purchase  of  the 
plaintiff." 

The  law  as  above  stated,  relative  to  special  protection  afforded 
the  rival  claimants,  is  in  one  respect  different  from,  and  is  in  an- 
other respect  similar  to,  the  law  of  conditional  privilege  in  actions 
for  defamation  of  reputation.'* 

In  defamation,  the  burden  is  on  the  defendant  to  prove  that  the 
occasion  was  privileged,  (1.  e.,  prima  facie,  or  conditionally,  privi- 
leged). But  in  actions  for  disparagement  of  property,  the  burden 
is  practically  upon  the  plaintiff  to  prove  that  the  occasion  was  not 
prima  facie  privileged.'''  This  is  one  of  several  illustrations  of  the 
judicial  desire  to  make  it  more  difficult  to  maintain  an  action  for 

true  and  where  defendant  made  the  statement  recklessly,  not  knowing  or 
caring  whether  it  was  true  or  untrue.  See  Lord  Herschell,  in  Derry  v. 
Peek  (1889)  L.  R.  14  App.  Ca.  337,  374- 

""It  has  been  supposed  that,  by  the  early  common  law,  one  who  asserted 
a  claim  in  his  own  behalf  was  absolutely  privileged ;  and  that  was  not  liable 
upon  proof  of  wrong  motive,  or  even  upon  proof  of  his  non-belief  in  the 
claim  asserted.  See  Townshend,  Slander  and  Libel  (4th  ed.)  §  206b;  25 
Am.  &  Eng.  Ency.  Law  (2d  ed.)  1082.  But  this  view  certainly  is  not  held 
by  the  courts  of  the  present  day.  In  Linville  v.  Rhoades  (1898)  73  Mo.  App. 
217,  the  defendant  requested  an  instruction,  in  substance,  that  defendant 
"asserting  title  in  himself"  was  not  liable.  Ellison  /.,  said  (p.  222)  "the 
instruction  was  faulty  in  omitting  any  hypothesis  of  good  faith  in  de- 
fendant in  making  claim  in  himself." 

It  is,  of  course,  possible  to-day  for  the  disparaging  statement  to  be  made 
under  such  special  circumstances  that  it  will  be  absolutely  privileged ;  e.  g. 
when  it  is  in  the  shape  of  a  relevant  allegation  in  a  declaration  or  plea.  In 
Maginn  v.  Schmick  (1907)  127  Mo.  Aipp.  411,  plaintiff  filed  a  petition  to 
quiet  title.  Defendant  filed  a  cross  action  or  counter-claim  to  recover  for 
libel  of  defendant's  title ;  the  libel  being  averred  to  consist  of  the  allegations 
in  plaintiff's  petition.  Held,  that  plaintiff's  allegations  were  absolutely  privi- 
leged, and  could  not  constitute  actionable  libel  of  defendant's  title. 

"The  terms  "privileged  communication"  and  "privileged  occasion"  have 
been  used  by  some  jurists  in  discussing  the  law  relative  to  disparagement 
of  property.  See  Blackburn,  /.,  in  Wren  v.  Weild  (1869)  L.  R.  4  Q.  B.  730, 
72,7;  Coleridge,  C.  J.,  in  Halsey  v.  Brotherhood  (1881)  L.  R.  19  Ch.  Div. 
386.  388;  Burdick,  Torts  (2d  ed.)  382;  25  Am.  &  Eng.  Encycl.  Law  (2d 
ed.)    1080.    But  compare  Clerk  &  Lindsell,  Torts  (2d  ed.)    548. 

"An  English  statute  establishes  an  exceptional  rule  in  one  class  of  cases ; 
viz:  "where  any  person  claiming  to  be  the  patentee  of  an  invention,  by 
circulars,  advertisements,  or  otherwise,  threatens  any  other  person  with  any 
legal  proceedings  or  liability  in  respect  of  any  alleged  infringement  of  the 
patent  .  .  ."  In  an  action  against  the  publisher  of  the  threat,  the  de- 
fendant cannot  set  up  the  defence  that  he  acted  bona  Me,  or  on  a  privileged 
occasion.  He  is  liable  unless  the  acts  of  which  he  complained  in  such 
threats  were  in  fact  an  infringement  of  his  patent;  or  unless  he  "with 
due  diligence  commences  and  prosecutes  an  action  for  infringement  of  his 
patent."  Statute  7  Edw.  VII.,  c.  29  §36;  re-enacting  Statute  46  &  47 
Vict.  c.  57  §  32. 
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disparagement  of  property  than  an  action  for  defamation  of  char- 
acter. Personal  reputation  is  protected  against  impairment  by  lan- 
guage more  effectually  than  interests  in  property  are  protected 
against  impairment  by  such  method."'" 

If,  however,  the  occasion  is  such  as  to  give  rise  to  prima  facie, 
or  conditional,  privilege,  then,  both  alike  in  actions  for  defamation 
and  in  actions  for  disparagement  of  property,  the  burden  is  upon 
the  plaintiff  to  rebut  or  destroy  the  privilege.  And  as  to  the 
methods  of  rebuttal,  to  be  more  fully  dealt  with  later,  there  is 
considerable  similarity  between  the  two  actions. 

Wh}'  allow  to  a  rival  claimant  this  protection  in  case  of  honest 
belief  in  his  claim  and  freedom  from  wrong  motive?  A  stranger, 
although  honestly  believing  in  his  statement  and  free  from  any 
affirmative  wrong  motive,  is  liable.  Why  not  a  similar  result  in 
the  case  of  a  rival  claimant?^'  The  principle  is  the  same  as  that 
which,  in  the  law  of  defamation,  is  applied  to  a  statement  which 
was  reasonably  necessary  to  the  defence  of  the  speaker's  self- 
intei'est.  If  the  law  were  held  otherwise  as  to  disparagement,  the 
owner  of  property  might  often  be  placed  in  a  very  troublesome 
dilemma.  Suppose  that  a  person  believes  that  he  has  a  claim  to 
property  which  is  being  offered  for  sale  by  another  party  to  third 
persons;  and  suppose  that,  in  order  to  prevent  their  purchasing, 
he  in  good  faith  discloses  his  claim. 

"In  such  case  he  does  nothing  more  than  it  is  his  right  and 
duty  to  proposed  purchasers  to  do,  if  he  would  protect  his  claim. 
His  silence  on  such  an  occasion,  and  his  omission  to  give  warning, 
would  operate  to  estop  him  to  assert  the  right  which  he  believes 
he  has  to  the  property.  The  law  does  not  require  parties  to  for- 
bear asserting  their  claim  at  the  peril  of  an  action  for  slander. 
Nor  does  it  place  a  party  who  acts  in  good  faith,  in  the  alternative 
of  being  estopped,  by  neglecting  to  give  notice,  if  he  is  silent,  or 
of  being  liable  to  damages,  if  he  speaks  and  his  claim  proves  to 
be  invalid."'* 

For  the  reasons  which  lead  to  the  enactment  of  this  statute  see  Lindlej', 
L.  /.,  and  Bowen,  /,.  /.,  in  Skinner  v.  Shew  L.  R.   [1893]    I  Ch.  413,  420, 

423- 

For  the  construction  of  the  statute,  see  Odgers,  Libel  and  Slander  (5th 
ed.)    98-105. 

"So  tangible  objects  of  property  are  protected  against  physical  invasion 
more  effectually  than  the  ownership  of  such  objects  is  protected  against 
language  impugning  the  title  of  the  owner. 

""Because  he  would  be  acting  upon  his  rights  in  putting  forward  his 
own  case."     Bowen  L.  J.,  in  Skinner  v.  Shew  L.  R.  [1893]   i  Ch.  413.  423. 

'^Woodruff,  /.,  in  Like  v.  McKinstry  (1868)  3  Abbott  New  York  Court 
of  .\ppeals  Decisions  62,  66-67;  s.  c.  4  Keyes  397,  410.  Compare  Cardon 
V.  McConnell  (1897)  120  N.  C.  461,  463;  and  see  Johnson.  /.,  in  Hovey  v. 
Rubber  Tip  Pencil  Co.  (1874)  57  N.  Y.  119.  126. 
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Even  if  the  facts  were  not  such  that  silence  would  actually 
give  rise  to  estoppel,  yet  the  failure  to  make  his  claim  known 
would  often,  in  subsequent  litigation  over  the  title,  be  a  circum- 
stance to  be  weighed  by  the  jur>'  against  one  who  was  a  rightful 
claimant. 

It  is  enough  if  the  defendant  rival  claimant  actually  beHeved 
in  the  validity  of  the  title  which  he  asserted.  It  is  not  requisite 
to  his  protection  that  there  should  have  been  reasonable  ground  for 
his  belief.  The  fact  that  it  was  unreasonable  to  entertain  the 
belief  is,  of  course,  a  circumstance  to  be  weighed  by  the  jury  in 
determining  whether  the  defendant  did  actually  believe  From  such 
unreasonableness  the  jury  may  infer  that  the  defendant  did  not 
believe ;  but  they  are  not  bound  to  draw  such  an  inference.  Unrea- 
sonableness of  belief  is  not  a  legal  test  of  non-belief. 

The  foregoing  doctrine  is  sustained  by  an  overwhelming  weight 
of  authority.  The  leading  English  case  is  Pitt  v.  Donovan,  de- 
cided in  1813." 

There  are  occasional  judicial  opinions  where  unreasonableness 
of  belief  is  spoken  of  as  if  it  furnished  a  legal  test  of  non-belief. 
Probably  the  decision  in  most  of  these  cases  could  well  have  been 
rested  on  the  ground,  that  there  was  no  evidence  upon  which  a 
jury  could  properly  find  that  the  defendant  did  honestly  believe 
in  the  validity  of  the  title  which  he  asserted.'"'** 

^Tn  Pitt  V.  Donovan  (1813)  i  M.  &  S.  639,  the  trial  judge  charged  that 
the  existence  of  malice  on  the  part  of  defendant  would  depend  "not  on  the 
circumstance  whether  he  believed  it  to  be  true,  but  whether  his  belief 
was  such  as  a  man  of  sound  mind,  or  a  man  of  sense  and  knowledge  of 
business,  would  have  formed."  This  instruction  was  held  erroneous.  Lord 
Ellenborough,  C.  /.  (p.  645)  said:  ".  .  .  if  what  the  defendant  has  writ- 
ten be  most  untrue,  but  nevertheless  he  believed  it.  if  he  was  acting  imder 
the  most  vicious"  (erroneous)  "of  judgments,  yet  if  he  exercised  that 
judgment  bona  Me,  it  would  be  a  justification  in  this  case."  The  ques- 
tion might  have  been  left  to  the  jury — "not  if  you  think  that  no  man  of 
a  rational  understanding  would  come  to  such  a  conclusion,  but  you  will 
say  whether  you  think  this  defendant,  with  such  an  understanding  as  he 
possesses,  did  bona  fide  arrive  at  the  conclusion  which  he  has  stated  .  .  ." 
So  Mr.  Bower  says :  "It  is  also  quite  immaterial  whether  the  defendant 
believed  in  the  validity  and  existence  of  his  title  on  rational  or  irrational 
grounds  ...  if  he  did  in  fact  so  believe,  and  if  the  suggested  stupidity 
was  not  so  inconceivable  as  to  compel  the  inference  that  it  was  not  a  case 
of  stupidity  at  all,  but  of  malevolence  .  .  ."  Bower,  Code,  247  note  (/). 
See  Contra  Townshend.  Slander  and  Libel  (4th  ed.)    §  204. 

'•"ff  we  look  to  the  analogy  of  actions  for  defamation  of  reputation,  the 
authorities  are  not  so  unanimous  in  regard  to  the  non-essentiality  of  reason- 
ableness of  belief  on  a  question  of  privilege,  as  they  are  in  actions  against 
a  rival  claimant  for  disparagement  of  propertv. 

In  England,  Clark  v.  Molyneux  (1877)  L.  R.  3  Q.  B.  Div.  237,  holds 
that,  in  an  action  for  defamation,  a  prima  facie  privilege  is  not  destroyed 
by  the  mere  fact  that  defendant  had  no  reasonable  ground  for  believing 
in  his  statement.  If  he  actually  did  believe,  that  is  enough  to  entitle  hira 
to  receive  protection. 
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We  have  stated  ante  two  alternative  propositions,  one  or  the 
other  of  which  must  be  proved  in  order  to  hold  a  rival  claimant. 
(In  brief:  either  that  defendant  did  not  believe  in  his  own  state- 
ment; or  that  he  was  actuated  by  a  wrong  motive).  There  are 
other  and  more  common  forms  of  stating  the  essentials  to  the 
liability  of  a  rival  claimant.  What  are  the  reasons  for  discard- 
ing these  common  forms  and  for  adopting  those  here  substituted  ? 

Both  our  propositions  might  be,  and  sometimes  are,  condensed 
into  one,  by  saying  that  plaintiff  must  prove  that  the  statement 
"was  not  made  on  a  lawful  occasion."  But  this  necessitates  an 
explanation  of  the  phrase  "lawful  occasion,"  and  that  explanation 
would  consist  in  stating  the  two  above  propositions.*^ 

A  popular  mode  of  statement  is  to  say  that  plaintiff  must 
prove  "bad  faith."  That  term  could  probably  be  so  interpreted  as 
to  cover  the  meaning  of  the  above  propositions;  but  specific  state- 
ments seem  preferable  to  general  expressions. 

A  still  more  popular  form  of  statement  has  been  borrowed 
from  the  law  of  defamation;  where  it  has  frequently  been  said 
that  a  plaintiff,  in  order  to  rebut  the  defense  of  conditional  privi- 
lege must  prove  "malice"  in  the  defendant.  In  like  manner,  it  is 
often  said  that  "malice"  must  be  shown,  in  order  to  impose  Ha- 
bility  for  disparagement  of  title  upon  a  defendant  who  professed 
to  be  asserting  a  claim  of  his  own.  And  it  is  sometimes  assumed 
that  no  fact  is  of  any  materiality  in  this  connection  except  so  far 
as  it  constitutes  evidence  upon  which  the  existence  of  "malice" 
may  be  found.  It  is  apparently  taken  for  granted  that  malice  is 
the  sole  ground  of  liability,  and  that  everything  else  is  material 
only  so  far  as  it  constitutes  evidence  tending  to  establish,  or  nega- 
tive, malice. 

Now  malice  is  an  ambiguous,  and  often  misleading  term.  Sir 
Frederick  Pollock  wisely  said  that  "the  less  we  have  to  do  with  it 
the  better."*^     It  is  preferable  "to  drop  the  word  'malice'  alto- 

But  in  the  United  States,  there  is  a  conflict  among  the  decisions  in  de- 
famation cases  on  this  point.  According  to  Carpenter  v.  Bailey  (1873)  53 
N.  H.  590,  the  alleged  prima  facie  privilege  does  not  exist  if  the  defendant, 
ilthough  honestly  believing  his  statement,  had  no  reasonable  ground  for 
such  belief.  This  view  is  supported  by  Toothaker  v.  Conant  (1898)  91  Me. 
438;  Briggs  V.  Garrett  (1886)  11 1  Pa.  State,  404,  414;  and  Conroy  v.  Pitts- 
burgh Times  (1891)  139  Pa.  State  334.  The  contrary  view  is  sustained  by 
Barry  v.  McCollom  (1908)  81  Conn.  293;  Bays  v.  Hunt  (1882)  60  la.  251, 
255;  Hemmens  v.  Nelson  (1893)  138  N.  Y.  517,  524;  and  Haft  v.  First 
National  Bank  (N.  Y.  1897)   I9  App.  Div.  423,  425-6. 

"Compare  Bower,  Code,  246,  note  (/). 

"'Pollock,  Torts  (6th  ed.)  272. 
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gether  and  to  substitute  for  it  the  meaning  which  is  really  in- 
tended to  be  conveyed  by  it."" 

Here  we  have  stated  two  alternative  grounds  of  liability. 
Either  of  these  standing  alone  is  sufficient,  without  aid  from  the 
other.  In  defamation,  the  fact  that  defendant  did  not  believe  his 
statement,  is  sometimes  spoken  of  as  if  it  were  important  only 
as  furnishing  evidence  of  malice,  and  not  as  constituting  in  itself 
a  substantive  and  sufficient  ground  of  rebutting  a  prima  facie  pro- 
tection. But  we  think  that  want  of  belief  constitutes  per  se  a 
distinct  and  self-sufficient  ground  for  rebutting  conditional  privi- 
lege in  defamation,  or  for  imposing  liability  in  an  action  for  dis- 
paragement upon  one  who  professes  to  be  asserting  a  claim  of  his 
own.'*  No  doubt  if  the  jury  found  want  of  belief,  they  would 
generally  find  wrong  motive  also.**  But  a  finding  of  non-belief 
is  enough  to  decide  the  case  without  aid  from  an  additional  finding 
of  wrong  motive.'®  And  the  question  of  belief  is  really  the  point 
on  which  the  decision  turns  in  a  vast  majority  of  cases.®'  If  the 
defendant  did  not  believe  his  statement,  it  is  extremely  improb- 
able that  he  was  actuated  by  a  good  motive  in  making  it.  But 
even  if  he  were  so  actuated,  the  good  motive  would  not  relieve  him 
from  obligation  to  make  compensation  for  damage  caused  by  his 
lie. 

Why,  then,  enumerate  wrong  motive  as  an  alternative  ground 
of  liability?  True,  the  defendant,  if  he  did  not  beUeve  his  own 
statement,  would  be  liable  irrespective  of  motive.  But  it  is  pos- 
sible (although  it  may  happen  only  seldom)  that  a  defendant, 
even  though  believing  in  the  claim  which  he  mistakenly  asserted, 
was  not  actuated  by  the  motive  of  protecting  his  own  interest 

""Lord  Lindley,  in  South  Wales  Miners'  Federation  v.  Glamorgan  Coal 
Co.  L.  R.  [1905]  App.  Ca.  239,  255.  Compare  Prof.  Ames,  18  Harv.  L.  Rev. 
411,  422. 

•"'What  is  required  in  the  name  of  malice  in  the  law  of  slander  of  title 
is  satisfied  by  proof  of  what  is  called  fraud,  in  the  narrower  sense,  in 
the  law  of  deceit,  to  wit,  knowledge  of  falsity,  or  falsity  with  recklessness 
of  consequences."     Bigelow,  Torts  (7th  ed.)   89. 

*"'It  is  obvious  that,  if  the  statement  is  wilfully  false,  it  must  be  mali- 
cious, whatever  meaning  we  attach  to  that  ambiguous  term  .  .  .  ."  Salmond, 
Torts  (ist  ed.)  429.  ".  .  .  in  all  the  authorities  cited,  there  is  not  a 
single  one  in  which  the  existence  of  malice  does  not  seem  to  be  derived 
from  some  falsity  connected  with  the  assertion."  Van  Brunt,  P.  J.,  in 
Comwell  V.  Parke  (N.  Y.  1889)  52  Hun  596,  599. 

•*0f  course,  no  question  arises  as  to  either  belief  or  motive,  unless  the 
plaintiff  has  first  proved  that  the  statement  was  not  true  in  fact. 

•"'Belief  in  fact  in  the  genuineness  and  honesty  of  the  claim  put  forward 
is  the  test  most  commonly  applied."     Bower.  247,  note   (/). 


36  COLUMBIA    LAW   REVIEW. 

or  of  giving  reasonable  warning  to  intending  purchasers.®*  His 
dominating  intent  may  have  been  to  harm  plaintiff,  and  his  con- 
trolling motive  may  have  been  hostility  to  plaintiff.  If  so,  he 
would  be  liable.*® 

If,  however,  the  sole  motive  of  a  defendant,  who  believed  his 
statement,  was  to  protect  his  own  interest,  then  he  is  not  liable 
merely  because  he  foresaw  that  damage  to  the  plaintiff  was  likely 
to  be  an  incidental  result  of  his  thus  protecting  himself.^" 

If  we  examine  the  actual  decisions  respecting  the  liability  of 
one  who  professed  to  be  a  rival  claimant,  we  shall  find  a  sub- 
stantial agreement  that  something  more  is  required  here  than 
what  is  essential  to  the  imposition  of  liability  upon  a  mere  stranger. 

In  describing  the  nature  of  these  additional  requirements, 
most  judicial  opinions  employ  some  of  the  phrases  which  we 
have  been  criticising:  e.  g.,  "malice,"  "bad  faith,"  "knowledge  of 
falsity  and  malice."  They  do  not  state,  as  all  sufficient  legal  tests, 
the  alternative  propositions  which  we  have  substituted  for  the 
popular  phrases.  But,  upon  the  actual  facts,  the  decision  in  al- 
most every  case  would  have  been  the  same  if  these  alternative 
propositions  had  been  applied  as  the  sole  legal  tests.  In  other 
words,  the  result  actually  reached  would  not  have  been  altered  if 
the  court  had  adopted  our  alternative  propositions  as  the  rationes 
decidendi  in  cases  of  this  description,  instead  of  giving  their  rea- 
sons in  language  which  we  deem  infelicitous.^^ 
(To  BE  Concluded.)" 

Jeremiah  Smith. 

Cambridge,  Mass. 

"'As  to  what  is  a  sufficient  finding  of  wrong  motive,  see  May  v.  Anderson 
(1895)  14  Ind.  App.  251.  Where  a  rival  claimant  publishes  a  notice  not 
to  purchase  of  plaintiff,  it  is  error  to  charge  that  malice  is  presumed  in  law 
from  the  fact  of  publication.  McDaniel  v.  Baca  (1852)  2  Cal.  326.  For  a 
case  where  it  was  held  that  there  was  no  evidence  of  malice,  see  Steward 
V.  Young  (1870)  L.  R.  5  C.  P.  122. 

""Query:  Is  a  different  view  intended  to  be  intimated  in  Bigelow  on  Torts 
(-th  ed.)  87? 

'"See  Pollock,  Torts  (6th  ed.)  302;  Parker.  /..  in  Lovell  Co.  v.  Houghton 
(1889)  116  N.  Y.  520,  528;  Collins,  M.  R.,  in  Dunlop  etc.  Co.  v.  Maison 
Talbot  (1904)  20  TimesL.  R.  579.  581. 

"The  use  of  the  objectionable  term  "malice"  is  almost  universal.  See, 
for  instance:  Wren  v.  Weild  (1869)  L.  R.  4  Q.  B.  730;  Blackburn,  J.,  734; 
Halsey  v.  Brotherhood  (1881)  L.  R.  19  Ch.  Div.  386;  Lord  Coleridge,  C.  J.. 
388;  Baggallay,  L.  J.,  390;  Royal  Baking  Powder  Co.  v.  Wright  (1901)  18 
Pat.  Ca.  95,  Lord  Davey,  99,  Lord  James,  lor.  Lord  Robertson.  103;  Dunlop 
&c.  Co.  V.  Maison  Talbot  (1904)  20  Times  L.  R.  579;  Collins,  M.  R.  580. 
581. 

"In  the  next  number  of  this  volume. 


THE  EVOLUTION  OF  DUE  PROCESS  OF  LAW 

IN  THE  DECISIONS  OF  THE  UNITED 

STATES  SUPREME  COURT. 

The  phrase  "due  process  of  law,"  found  in  the  fifth  amendment 
of  the  constitution,  is  the  equivalent  of  the  phrase  "law  of  the 
land,"  which  for  so  many  hundreds  of  years  was  one  of  the  bul- 
warks of  English  liberty  secured  by  the  Magna  Charta.^  That 
phrase,  when  inserted  in  the  Magna  Charta,  and  indeed  through- 
out the  entire  history  of  English  constitutional  law,  was  regarded 
as  a  restraint  upon  the  Crown  and  not  upon  Parliament.  The  power 
to  make  laws  which  resided  in  Parliament  remained  unlimited, 
but  the  power  of  the  Crown  in  dealing  with  the  life,  liberty  or 
property  of  its  subjects,  was  restrained  to  action  in  accordance  with 
the  "law  of  the  land,"  which  was  understood  to  be  the  statutes  of 
Parliament  and  the  common  law.  However,  while  there  is  no  sug- 
gestion in  the  old  books  that  the  power  of  Parliament  was  limited 
by  the  Magna  Charta,  there  is  a  decided  current  of  judicial  thought 
toward  the  doctrine  that  the  fundamental  principles  of  the  com- 
mon law  do  curtail  within  certain  limits  the  power  of  Parliament. 

In  Dr.  Bonham's  Case,^  Lord  Coke  first  stated  the  doctrine, 
which  he  later  endeavored  to  palliate,  as  follows : 

"It  appears  in  our  books,  that  in  many  cases,  the  common  law 
will  control  acts  of  Parliament,  and  sometimes  adjudge  them  to  be 
utterly  void :  for  when  an  act  of  Parliament  is  against  common 
right  and  reason,  or  repugnant,  or  impossible  to  be  performed,  the 
common  law  will  control  it  and  adjudge  such  act  to  be  void." 

This  was  approved  by  Lord  Hobart  in  Day  v.  Savage,^  and 
again  reiterated  with  acquiescence  by  Chief  Justice  Holt  in  City  of 
London  v.  Wood.*  It  never,  however,  became  an  axiom  of  English 
law  nor  formed  the  basis  of  a  decision  annulling  an  act  of  Parlia- 
ment. 

Whether  these  learned  men  meant  only  that  the  laws  of  Par- 
liament should,  whenever  possible,  be  construed  in  accord  with  the 
common  law,  as  has  been  argued,  is  immaterial  for  our  purposes.' 

'Murray's  Lessee  v.  Hoboken  etc.  Co.    (1855)    18  How.  272. 

'(i$io)  8  Rep.  118  o. 

*(i6i5)   Hob.  87. 

'(1698)    12  Mod.  687. 

''See  note  in  Thayer's  Cases  on  Constitutional  Law,  48. 
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It  is  enough  that  the  phrases  were  seized  upon  by  the  orators  of 
the  American  Revolution  to  justify  the  doctrine  of  resistance  to 
and  nullification  of  the  laws  of  England  and  by  continual  repeti- 
tion became  doubtless  current  in  this  country  among  all  but  the 
Tories,  in  the  broadest  sense." 

It  should  also  be  remembered  that  the  writings  of  the  French 
humanists  and  economists  were  charged  with  references  to  natural 
law  and  the  social  compact  as  the  fundamental  law  of  all  social 
life. 

The  effect  of  these  ideas  must  have  been  pronounced  and  it  is 
therefore  not  surprising  to  find  that  courts  which  presumed  to 
annul  acts  of  the  legislature  when  in  conflict  with  the  constitution, 
and  which  were  dominated  by  men  who  had  been  familiar  with  all 
the  phases  of  the  struggle  for  independence  and  the  arguments 
used  to  justify  nullification,  should  also  lay  down  the  doctrine  that 
the  legislative  potver  was  limited,  not  only  by  the  written  consti- 
tution, but  by  the  fundamental  laws  of  nature. 

At  the  February  term,  1796,  of  the  Supreme  Court,  Mr.  Justice 
Chase  gives  vigorous  utterance  to  the  doctrine  in  the  following 
words : 

"*  *  *  I  hold  it  as  unquestionable  that  the  Legislature  of 
Virginia  established,  as  I  have  stated,  by  the  authority  of  the  peo- 
ple, was  forever  thereafter  invested  with  the  supreme  and  sove- 
reign power  of  the  state,  and  with  the  authority  to  make  any  Laws 
in  their  discretion  to  affect  the  lives,  liberties  and  property  of  all 
the  citizens  of  that  Commonwealth,  with  this  exception  only,  that 
such  laws  should  not  be  repugnant  to  the  Constitution  or  funda- 
mental law,  which  could  be  subject  only  to  the  control  of  the 
body  of  the  nation  in  cases  not  to  be  defined,  and  which  will  always 
provide  for  themselves."    *    *    *7 

Shortly  thereafter  in  the  case  of  C alder  v.  Bull,^  the  same  jus- 
tice explains  fully  the  reasons  for  the  doctrine : 

"*  *  *  I  cannot  subscribe  to  the  omnipotence  of  a  State 
legislature,  or  that  it  is  absolute  and  without  control ;  although  its 
authority  should  not  be  expressly  restrained  by  the  Constitution,  or 
fundamental  law  of  the  State.  The  people  of  the  United  States 
erected  their  Constitutions,  or  forms  of  government,  to  establish 
justice,  to  promote  the  general  welfare,  to  secure  the  blessings  of 
liberty,  and  to  protect  their  persons  and  property  from  violence. 

'See  note  to  Paxton's  Case  (1761)  Quincy's  Reports,  Appendix  i,  320, 
and  note  thereon  in  Thayer's  Cases  on  Constitutional  Law,  48. 

^Ware  v.  Hylton  (U.  S.  1796)  3  Dall.  199.  223;  see  also  Vanhorne  v. 
Soviance  (U.  S.  1795)  2  Dall.  304,  310. 

•(U.  S.  1798)  3  Dall.  386,  387-8. 
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The  purposes  for  which  men  enter  into  society  will  determine  the 
nature  and  terms  of  the  social  compact,  and  as  they  are  the  founda- 
tion of  the  legislative  power,  they  will  decide  what  are  the  proper 
objects  of  it.  The  nature  and  ends  of  legislative  power  will  limit 
the  exercise  of  it,  *  *  *  There  are  certain  vital  principles  in 
our  free  Republican  governments,  which  will  determine  and  over- 
rule an  apparent  and  flagrant  abuse  of  legislative  power;  as  to 
authorize  manifest  injustice  by  positive  law ;  or  to  take  away  that 
security  or  personal  liberty,  or  private  property,  for  the  protection 
whereof  the  government  was  established.  An  act  of  the  legislature 
(I  cannot  call  it  a  law),  contrary  to  the  great  first  principles  of  the 
social  compact,  cannot  be  considered  a  rightful  exercise  of  legisla- 
tive authority.     *     *     *" 

That  this  was  not  then  a  universally  accepted  notion  is  ap- 
parent from  Mr.  Justice  Iredell's  vigorous  and  sarcastic  pro- 
nouncement in  the  same  case  :* 

"It  is  true,  that  some  speculative  jurists  have  held,  that  a  legis- 
lative act  against  natural  justice  must,  in  itself,  be  void ;  but  I  can- 
not think  that,  under  such  a  government  any  court  of  justice  would 
possess  a  power  to  declare  it  so." 

The  growth  of  the  doctrine  continued  apace.  In  case  of 
Fletcher  v.  Peck,^°  Chief  Justice  Marshall  rests  the  court's  decision 
upon  two  props  of  which  this  is  one.  At  pages  135  and  139,  the 
great  jurist  says : 

"It  may  well  be  doubted  whether  the  nature  of  society  and  of 
government  does  not  prescribe  some  limits  to  the  legislative  power ; 
and  if  any  be  prescribed,  where  are  they  to  be  found,  if  the  prop- 
erty of  an  individual,  fairly  and  honestly  acquired,  may  be  seized 
without  compensation?"^^ 

"It  is,  then,  the  unanimous  opinion  of  the  court,  that,  in  this 
case,  the  estate  having  passed  into  the  hands  of  a  purchaser  for  a 
valuable  consideration,  without  notice,  the  state  of  Georgia  was 
restrained,  either  by  general  principles  which  are  common  to  our 
free  institutions,  or  by  the  particular  provisions  of  the  constitution 
of  the  United  States,  from  passing  a  law  whereby  the  estate  of  the 

*Ihid.  398;  note  also  Gunn  v.  Barry  (1872)  15  Wall.  610,  622-3,  where 
the  court  says:  "It  is  in  eflfect  taking  one  persons's  property  and  giving 
it  to  another  without  compensation.  This  is  contrary  to  reason  and  justice 
and  to  the  fundamental  principles  of  the  social  compact.  But  we  must 
confine  ourselves  to  the  constitutional  aspect  of  the  case."  R.  R.  Co.  v. 
County  of  Otoe  (1872)  16  Wall.  667;  Pine  Grove  v.  I'alcott  (1S73)  19 
Wall.  666. 

"(1810)  6  Cranch  87. 

"See  Satterlee  v.  Matthewson  (1829)  2  Pet.  380,  413- 
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plaintiff  in  the  premises  so  purchased  could  be  constitutionally  and 
legally  impaired  and  rendered  null  and  void."^^ 

In  Terrett  v.  Taylor^^  Mr.  Justice  Story  announced  practically 
the  same  doctrine,  and  based  a  decision  that  a  grant  or  title  to 
lands  by  the  legislature  is  irrevocable  upon  the  doctrine  of  funda- 
mental law  and  natural  justice  as  well  as  upon  the  Constitution  of 
the  United  States,  and  in  Wilkinson  v.  Lelcmd}*  the  same  learned 
justice  gives  an  excellent  exposition  of  the  doctrine  as  follows  : 

*'*  *  *  That  government  can  scarcely  be  deemed  to  be  free, 
where  the  rights  of  property  are  left  solely  dependent  upon  the  will 
of  a  legislative  body,  without  any  restraint.  The  fundamental 
maxims  of  a  free  government  seem  to  require,  that  the  rights  of 
personal  liberty  and  private  property  should  be  held  sacred,  *  *  * 
We  know  of  no  case,  in  which  a  legislative  act  to  transfer  the  prop- 
erty of  A  to  B,  without  his  consent,  has  ever  been  held  a  constitu- 
tional exercise  of  legislative  power,  in  any  state  in  the  union.  On 
the  contrary,  it  has  been  constantly  resisted,  as  inconsistent  with 
just  principles,  by  every  judicial  tribunal  in  which  it  has  been 
attempted  to  be  enforced    *    *    *." 

Up  to  this  time,  however,  the  court  had  not  held  void  a  statute 
simply  because  of  its  repugnancy  to  this  doctrine.  A  number  of 
cases  however  soon  arose  in  which  such  an  application  of  the  doc- 
trine was  made. 

The  question  was  brought  before  the  court  whether  a  state 
legislature  could  authorize  a  valid  personal  judgment  against  a 
non-resident  without  personal  service.  The  first  case  was  an  ap- 
peal from  the  Louisiana  court,  which  had  refused  to  recognize 
such  a  judgment  rendered  by  the  New  York  court  against  a 
Louisianian.'-'^  Here,  of  course,  the  court  very  properly  held  that 
a  sovereign  was  not  obliged  to  recognize  any  of  the  acts  of  a  foreign 
sovereign,  fexcept  as  required  by  the  constitution,  which  provided 
that  full  faith  and  credit  should  be  given  to  the  "judgments"  of 
sister  states.  The  New  York  court  had  not  made  a  real  "judg- 
ment"'. The  second  case  of  this  character  presented  an  entirely 
different  ([ue.stion.  The  courts  of  the  Territory  of  Iowa,  acting 
in  obedience  to  a  statute,  had  entered  a  personal  judgment  against 
certain  Indians  who  had  not  been  personally  served  with  process, 
under  which  judgment  land  belonging  to  the  Indians  was,  sold. 

"See  United  States  v.  .Arredondo  (1832)  6  Pet.  691,  7^1,7 ;  Charles  River 
Bridge  v.  Warren  Bridge  (1837)    11   Pet.  420,  573. 
'=(1815)  9  Crunch  43. 
"(1829)  2  Peters  627,  657,  ^58. 
"D'Arcy  v.  Ketchum  ( 1850)   11  How.  165'. 
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The  purchaser  commenced  a  suit  of  ejectment  in  the  Territorial 
court  against  the  person  holding  title  from  the  Indians,  which  was 
appealed  to  the  Supreme  Court.  That  court  held  the  judgment 
under  which  the  lands  were  sold,  having  been  rendered  without 
personal  service  of  any  process  of  the  state,  was  a  nullity."  No 
suggestion  is  contained  in  the  opinion  which  reveals  the  principle 
upon  which  the  court  acted.  But  the  effect  of  the  decision  was  the 
nullification  without  the  support  of  any  constitutional  provision, 
of  an  act  of  the  legislature  by  one  of  its  own  courts,  for  the  Su- 
preme Court  in  such  an  appeal  is  acting  merely  as  the  court  of 
highest  resort  of  the  territory  from  whose  court  the  appeal  is  taken. 
Must  not  we  conclude  that  the  real  basis  of  the  court's  decision 
was  the  doctrine  of  fundamental  law?  In  Pennoyer  v.  Neff,^''  the 
court  notes  the  difference  between  the  refusal  of  the  courts  of  a 
foreign  state  to  enforce  a  judgment  rendered  without  service  and 
such  refusal  by  the  domestic  courts,  but  states  at  page  732 : 

"*  *  *  if  the  court  has  no  jurisdiction  over  the  person  of 
the  defendant  by  reason  of  his  non-residence,  *  *  *  jf  the 
whole  proceeding,  without  service  upon  him  or  his  appearance,  is 
coram  non  judice  and  void ;  if  to  hold  a  defendant  bound  by  such 
a  judgment  is  contrary  to  the  first  principles  of  justice, — it  is  diffi- 
cult to  see  how  the  judgment  can  legitimately  have  any  force 
within  the  State    *    *    *." 

The  court  then  proceeds  to  hold  that  since  the  adoption  of  the 
14th  amendment,  such  judgments  are  clearly  invalid  in  the  state 
where  rendered  as  they  amount  to  a  deprivation  of  property  with- 
out due  process  of  law. 

This  doctrine  of  the  fundamental  law  finds  a  similar  applica- 
tion in  1854,  when  the  court  held  that  a  statute  of  California  taxing 
property  temporarily  within  its  jurisdiction  was  invalid  upon  these 
general  principles.^* 

A  statute  taxing  vessels  plying  between  points  within  and  with- 
out the  taxing  state,  registered  without  the  state  and  owned  by  non- 
residents, was  held  beyond  the  taxing  power  of  the  state.^' 

"Webster  v.  Reid   (1850)   ii  How.  437. 
"(1877)  95  U.  S.  714. 

"Hays  V.  Pacific  Mail  S.  S.  Co.  (1854)  17  How.  596.  This  case  was  sub- 
sequently, in  Morgan  v.  Parham  (1872)  16  Wall.  471,  explained  by  the  court 
to  be  based  upon  the  commerce  clause  of  the  constitution,  but  in  the  opinion 
in  the  Hays  Case  there  is  nothing  to  indicate  such  to  be  the  fact,  and  it 
seems  clear  that  the  court  had  in  mind  only  general  principles  of  funda- 
mental law. 

"St.  Louis  V.  The  Ferry  Co.  (1870)  11  Wall.  423,  430. 
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"Where  there  is  jurisdiction  neither  as  to  person  nor  property, 
the  imposition  of  a  tax  would  be  ultra  vires  and  void." 

Again  the  court  says  at  page  429 : 

"It  has  been  said  that  the  power  of  taxation  for  the  purposes 
of  the  commonwealth  is  a  part  of  all  governmental  sovereignty  and 
is  inseparable  from  it.  It  is  for  the  legislature  to  decide  what  per- 
sons and  property  shall  be  reached  by  the  exercise  of  this  function 
and  in  what  proportion  and  by  what  processes  and  instrumentalities 
taxes  shall  be  assessed  and  collected.  The  authority  extends  over 
all  persons  and  property  within  the  sphere  of  its  territorial  jurisdic- 
tion. When  called  into  activity  there  can  be  no  limit  to  the  degree 
of  its  exercise  except  what  is  found  in  the  wisdom  of  the  law- 
making power  and  the  operation  of  those  conservative  principles 
■which  lie  at  the  foundation  of  all  free  government." 

Taxes  upon  property  lying  outside  of  the  state  to  be  collected 
from  persons  within  the  state  and  over  whom  the  state  could  exer- 
cise the  power  of  collection,  were  held  invalid.'^'' 

In  Erie  Railroad  v.  Pennsylvania,^^  the  court  held  invalid  "as 
beyond  the  power  of  the  state"  a  statute  construed  in  that  case  to 
compel  a  foreign  railroad  corporation  to  collect  for  the  state  the 
state  tax  upon  the  bonds  of  that  railroad  held  by  residents  of  the 
state,  the  collection  to  be  made  by  withholding  the  amount  of  the 
tax  from  the  interest  payment  to  be  made  in  a  foreign  state. 

It  is  noteworthy  that  in  all  of  the  cases  so  far  cited  the  court 
is  setting  aside  an  act  of  the  legislature  which  endeavors  to  affect 
property  or  persons  situated  without  the  territorial  jurisdiction  of 
the  legislature.  These  decisions  are  based  upon  the  ground  that 
the  action  defeated  by  them  is  beyond  the  physical  power  of  the 
state.  But  clearly  it  is  not  beyond  the  power  of  the  state  in  the 
sense  that  a  statute  attempting  to  punish  a  man  who  was  at  the 
time  on  English  soil  is  beyond  the  state's  power.  The  state  in  all 
the  cases  had  jurisdiction  over  persons  or  property  which  gave  it 
the  physical  power  to  enforce  its  will.  In  the  last  case  cited,  the  cor- 
poration having  failed  to  collect  the  tax,  the  state  had  the  power 
to  resort  to  the  remedy  provided  in  the  statute  for  such  a 
contingency,  viz.,  a  suit  against  the  corporation  and  a  levy  on  its 
property  within  the  state.    In  substance  the  courts  in  these  cases 

^Railroad  Co.  v.  Jackson  (1868)  7  Wall.  262,  annulling  a  tax  on  foreign 
railroad  corporation  with  lines  within  the  state  upon  lines  without  as  well 
as  within  the  state.  State  Tax  On  Foreign-Held  Bonds  (1872)  15  Wall. 
300.  State  cannot  collect  from  domestic  corporation  a  tax  on  bonds  held 
without  the  state  by  non-residents. 

"(1893)  153  U.  S.  628. 
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have  held  that  the  statutes  set  aside  by  them  have  been  beyond  the 
constitutional  power  of  the  legislature.  They  have  acted  upon  the 
doctrine  that  fundamental  principles  limit  the  power  of  the  legisla- 
ture. This  is  clearly  the  setting  aside  of  a  legislative  enactment 
because  of  its  violation  of  certain  fundamental  principles  of  gov- 
ernment. 

Another  class  of  cases,  however,  arose,  in  which  a  broader  ap- 
plication of  the  doctrine  was  made,  and  in  which  these  decisions 
heretofore  cited  reached  their  culmination.  These  cases  hold  that 
the  fundamental  law  restrains  a  state  legislature  from  authorizing 
the  issuance  of  bonds  in  aid  of  a  private  purpose.^- 

In  Cole  V.  La  G range, ^^  the  court  uses  this  language : 

"The  general  grant  of  legislative  power  in  the  Constitution  of  a 
state  does  not  enable  the  legislature,  in  the  exercise  either  of  the 
right  of  eminent  domain  or  of  the  right  of  taxation,  to  take  pri- 
vate property,  without  the  owner's  consent  for  any  but  a  public 
object.  *  *  *  These  limits  of  the  legislative  power  are  now 
too  firmly  established  by  judicial  decisions  to  require  extended  ar- 
gument upon  the  subject." 

It  should  be  noticed  that  although  these  last  two  cases  were 
decided  after  the  adoption  of  the  Fourteenth  Amendment,  the  court 
based  its  decision  upon  the  doctrine  of  fundamental  law  and  not 
upon  the  due  process  of  law  clause  of  the  Amendment.  Since  the 
Cole  Case,  the  court  has  never  relied  upon  this  doctrine  alone  to 
nullify  a  state  or  national  statute,  although  it  has  several  times  re- 
ferred to  the  doctrine.'^* 

"But  we  need  not  have  recourse  to  this  natural  equity,  nor  is 
it  necessary  to  look  through  the  Constitution  to  the  affirmations 
lying  behind  it  in  the  Declaration  of  Independence,  for,  in  this 
Fifth  Amendment,  there  is  stated  the  exact  limitation  on  the  power 
of  the  government  to  take  private  property  for  public  uses." 

Pollock  V.  Farmers'  Loan  &  Trust  Co.,  Harlan,  /.,  dissenting: 

"If  it  were  true  that  this  legislation,  in  its  important  aspects 
and  in  its  essence,  discriminated  against  the  rich,  because  of  their 
wealth,  the  court,  in  vindication  of  the  equality  of  all  before  the 
law.  might  well  declare  that  the  statute  was  not  an  exercise  of  the 
power  of  taxation,  but  was  repugnant  to  those  principles  of  natural 

"Loan  Assn.  v.  Topeka  (1874)  20  Wall.  655,  city  bonds  authorized  by 
state  legislature  and  used  in  aid  of  a  private  manufacturing  company  held 
invalid.  Parkersburg  v.  Brown  (1882)  106  U.  S.  487. 

="(1884)    113  U.  S.   I,   6. 

**See  Monongahela  Navigation  Co.  v.  U.  S.  (1892)   148  U.  S.  312.  325. 
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right  upon  which  our  free  institutions  rest,  and,  therefore,  was 
legislative  spoliation  under  the  guise  of  taxation.     *     *     *"*' 

That  there  were  those  who  denied  the  existence  in  the  judiciary 
of  any  such  power  as  that  exercised  by  the  Supreme  Court  as 
above  set  forth,  is  amply  attested  by  numerous  dicta}* 

Possibly  this  vigorous  dissent  prevented  the  further  extension 
of  a  doctrine  of  such  ill-defined  limits.  A  more  cogent  reason,  how- 
ever, for  the  discarding  of  this  doctrine  since  the  early  70's  may 
be  found  in  the  development  which  the  due  process  clause  of  the 
Fourteenth  Amendment  underwent,  resulting  in  a  usurpation  of 
the  field  theretofore  occupied  by  the  doctrine  of  fundamental  law. 

While  the  court  was  thus  elaborating  the  doctrine  of  funda- 
mental law,  the  phrase  "due  process  of  law"  was  developing  very 
slowly.  Contained  in  the  Fifth  Amendment  and  limiting  action  by 
the  federal  government  only,  few  cases  arose  calling  for  its  appli- 
cation. 

As  has  been  pointed  out  the  parent  phrase  in  the  Magna  Charta 
limited  the  power  of  the  Crown  and  not  the  power  of  Parliament. 
It  was  aimed  to  guarantee  that  no  one  would  be  deprived  of  life, 
liberty,  or  property  except  by  the  procedure  and  in  conformity 
with  the  laws  established  by  Parliament.  Was  the  phrase  in  the 
federal  constitution  to  be  given  a  like  scope ;  or  should  it  be  held  to 
limit  both  the  executive  and  Congress  in  using  or  prescribing  novel 
methods  of  procedure  only,  and  to  allow  individuals  to  be  deprived 
of  their  life,  liberty  and  property  upon  any  terms  or  for  any 
reasons  so  long  as  the  usual  methods  of  procedure  were  adhered 
to,  or  finally  should  it  be  so  construed  as  to  protect  the  individual 
against  any  arbitrary  and  unreasonable  exercise  of  power  by  the 
government,  in  which  case  it  would  enable  the  court  to  set  aside 
any  legislation  which  it  felt  to  be  particularly  obnoxious.  These 
were  the  problems  confronting  the  court. 

Prior  to  the  passage  of  the  Fourteenth  Amendment  the  de- 
cisions construing  the  phrase  were  few  and  most  of  them  con- 
cerned the  validity  of  novel  methods  of  procedure.    But  the  court 

"(1894)  158  U.  S.  601,  674-s;  Bartemeyer  v.  Iowa  (1873)  18  Wall  129, 
132;  Knowlton  v.  Moore  (1899)  178  U.  S.  41,  109;  McCray  v.  U.  S.  (1903) 
195  U.  S.  27,  62. 

**See  I,  Kent  Comm.  (12th  ed.)  447;  Cooley,  Const.  Lim.  (6th  ed.)  200; 
People  V.  Simeon  Draper  (1857)  15  N.  Y.  532;  Bertholf  v.  O'Reilly  (1878) 
74  N.  Y.  509;  People  v.  Gilson  (1888)  109  N.  Y.  389;  Eakin  v.  Raub  (Pa. 
1825)  12  S.  &  R.  .330;  Thorpe  v.  Rutland  &  A.  R.  R.  Co.  (1854)  27  Vt.  140; 
State  V.  Wheeler  (1856)  25  Conn.  290;  Fifield  v.  Close  (1867)   15  Mich.  505. 
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made  use  of  various  expressions  indicating  that  it  was  ready  to 
construe  the  phrase  in  its  broadest  sense. 

As  early  as  1819,  Mr.  Justice  Johnson  defined  the  parent  phrase 
"law  of  the  land"  in  the  Maryland  constitution  as  follows :" 

"*  *  *  As  to  the  words  from  Magna  Charta,  incorporated 
into  the  constitution  of  Maryland,  after  volumes  spoken  and 
written  with  a  view  to  their  exposition,  the  good  sense  of  mankind 
has  at  length  settled  down  to  this:  That  they  were  intended  to 
secure  the  individual  from  the  arbitrary  exercise  of  the  powers  of 
government,  unrestrained  by  the  established  principles  of  private 
rights  and  distributive  justice.    *    *    *" 

Here  the  learned  justice  defines  the  phrase  in  the  broadest 
sense. 

However,  as  the  case  concerned  the  validity  of  a  statute  provid- 
ing in  specified  cases  for  a  summary  procedure  for  collecting  cer- 
tain debts,  and  as  the  decision  turned  upon  the  question  of  whether 
this  procedure  was  proper,  the  quotation  can  hardly  be  said  to 
satisfactorily  establish  more  than  that  the  phrase  limited  the  power 
of  the  legislature  to  adopt  and  prescribe  novel  methods  of  pro- 
cedure. 

In  1877,  the  court  stated :  *® 

"*  *  *  It  seems  to  us  that  a  statute  which  declares  in  terms, 
and  without  more,  that  the  full  and  exclusive  title  of  a  described 
piece  of  land,  which  is  now  in  A,  shall  be  and  is  hereby  vested  in 
B,  would,  if  effectual,  deprive  A  of  his  property  without  due 
process  of  law,  within  the  meaning  of  the  constitutional  provision." 

This  is  a  clear  recognition  of  the  broader  meaning  of  the  phrase 
and  one  almost  identical  with  the  meaning  theretofore  given  to 
the  doctrine  of  fundamental  law.  The  court  was,  however,  still 
deeply  imbued  with  the  notion  that  "due  process  of  law"  had  refer- 
ence to  the  procedure  by  which  a  person  might  be  deprived  of  life, 
liberty  and  property  rather  than  to  the  power  of  the  state  to  arbi- 
trarily deprive  a  person  of  such  rights,  since  at  page  105,  it  defines 
the  phrase  as  follows: 

"It  may  violate  some  provision  of  the  state  Constitution  against 
unequal  taxation;  but  the  Federal  Constitution  imposes  no  re- 
straints on  the  States  in  that  regard.    If  private  property  be  taken 

"Bank  of  Columbia  v.  Okely  (1819)  4  Wheat.  235,  244. 

**Davidson  v.  New  Orleans  (1877)  96  U.  S.  97,  102.  See  also  Murray's 
Lessee  v.  Hoboken  Co.  (1855)  18  How.  272;  McMillan  v.  Anderson  (1877) 
95  U.  S.  37;  Pearson  v.  Yewdall  (1877)  95  U.  S.  294  which  held  a  certain 
procedure  to  be  due  process. 
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for  public  uses  without  just  compensation,  it  must  be  remembered 
that,  when  the  fourteenth  amendment  was  adopted,  the  provision 
on  that  subject,  in  immediate  juxtaposition  in  the  fifth  amendment 
with  the  one  we  are  construing,  was  left  out,  and  this  was  taken. 
It  may  possibly  violate  some  of  those  principles  of  general  con- 
stitutional law,  of  which  we  could  take  jurisdiction  if  we  were 
sitting  in  review  of  a  Circuit  Court  of  the  United  States,  as  we 
were  in  Loan  Association  v.  Topeka  (20  Wall.  655).  But,  how- 
ever this  may  be,  or  under  whatever  other  clause  of  the  Federal 
Constitution  we  may  review  the  case,  it  is  not  possible  to  hold  that 
a  party  has,  without  due  process  of  law,  been  deprived  of  his  prop- 
erty, when,  as  regards  the  issue  affecting  it,  he  has,  by  the  laws 
of  the  State,  a  fair  trial  in  a  court  of  justice,  according  to  the 
modes  of  proceeding  applicable  to  such  a  case.  This  was  clearly 
stated  by  this  court,  speaking  by  the  Chief  Justice,  in  Kennard  v. 
Morgan  (92  U.  S.  480),  and,  in  substance,  repeated  at  the  present 
term,  in  McMillan  v.  Anderson  (95  id.,  37)." 

This  definition  is  particularly  forceful,  since  Mr.  Justice  Brad- 
ley dissented  upon  the  expressed  ground  that  the  court's  definition 
of  the  phrase  was  limited  as  above  stated,  and  since  the  appel- 
lant's contention  was  based  upon  the  broader  conception  of  the 
phrase. 

After  the  passage  of  the  14th  amendment  a  new  era  in  the 
history  of  the  phrase  begins.  The  doctrine  of  fundamental  law 
was  a  vague  and  unstable  doctrine  for  the  court  to  rest  its  decisions 
upon. 

The  court  had  theretofore  given  expression  to  the  notion  that 
"due  process  of  law"  was  not  merely  a  safeguard  against  novel 
methods  of  procedure.  What  more  natural  than  that  the  doctrine 
of  fundamental  law  should  give  way  to  the  restriction  against  the 
deprivation  of  life,  liberty  and  property,  without  due  process  of 
law,  and  this  is  precisely  what  happened. 

One  of  the  doctrines  of  the  fundamental  law  had  been  that 
A's  property  could  not  be  taken  from  him  and  given  to  B,  and 
this  the  court  now  held  to  be  prohibited  by  the  due  process  of  law 
clause  of  the  14th  amendment.-" 

"Noble  V.  Union  River  Logging  Co.  (1892)  147  U.  S.  165,  order  of 
Secretary  of  Interior  revoking  R.  R.'s  right  of  way  over  public  land;  St. 
Louis  etc.  Ry.  Co.  v.  Gill  (1898)  156  U.  S.  649;  Long  Island  Water  Supply 
Co.  V.  Brooklyn  (1896)  166  U.  S.  685,  694-5;  Smyth  v.  Ames  (1897)  169 
U.  S.  466,  a  law  fixing  maximum  rates  which  did  not  yield  a  profit ;  Coving- 
ton, etc.  Co.  V.  Sandford  (1896)  164  U.  S.  578  ideu;  Mo.  Pac.  Ry.  Co.  v. 
Nebraska  (1909)  217  U.  S.  196,  statute  compelling  railroad  to  allow  in- 
dividuals to  build  grain  elevators  on  its  right  of  way  with  no  provision  for 
determination  that  they  were  reasonably  required ;  Mo.  Pac.  Ry.  Co.  v. 
Nebraska  (1896)  164  U.  S.  403.  railroad  commissioners  ordered  railway 
to  permit  private  person  to  build  elevator  on  its  right  of  way  with  no 
provision  for  compensation;  Louisville  etc.  Co.  v.  Stock  Yards  Co.  (1908) 
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Later  in  the  case  of  Norwood  v.  Baker,  the  court  holds  that 
it  is  a  denial  of  due  process  of  law  to  take  property  without  com- 
pensation for  the  use  of  a  street  even  under  the  guise  of  an  assess- 
ment for  a  local  improvement.^" 

One  of  the  doctrines  of  the  fundamental  law  had  been  that  a 
state  can  not  tax  a  resident  upon  property  situated  in  another  state, 
and  this  also  was  now  held  to  be  within  the  prohibition  of  the  four- 
teenth amendment.^^ 

Another  example  equally  striking,  of  the  usurpation  of  the  field 
occupied  by  the  doctrine  of  fundamental  law  by  the  clause  "due 
process  of  law"  is  found  in  the  nullification  of  personal  judgments 
rendered  pursuant  to  state  statutes,  without  personal  service  on 
the  defendant  within  the  state.  Prior  to  the  passage  of  the  14th 
amendment,  as  has  been  pointed  out,  this  result  was  reached  upon 
the  doctrine  of  fundamental  law ;  but  since  the  ratification  of  that 
amendment,  the  court  has  called  to  its  aid  the  "due  process"  clause 
of  the  constitution,  and  has  not  referred  to  the  doctrine  of  funda- 
mental law.^^ 

212  U.  S.  132,  statute  forcing  railroads  to  permit  its  cars  to  be  used  by 
other  railroads;  Prentis  v.  Atlantic  Coast  Line  (1908)  211  U.  S.  210,  a 
statute  imposing  a  confiscatory  rate  upon  a  railroad  company ;  Cleveland  Co. 
V.  Cleveland  (1906)  204  U.  S.  116,  statute  authorizing  A  Co.  to  take  property 
belonging  to  B.  Co. 

^"(1898)  172  U.  S.  269.  It  is  submitted  that  this  case  is  not  inconsistent 
with  the  cases  sustaining  the  levy  according  to  the  front  foot  rule  of  local 
assessments  upon  property  particularly  benefitted  by  improvements.  In 
all  these  the  assessment  has  been  levied  for  paving  or  repairing  roads  and 
has  been  imposed  upon  a  number  of  property  owners,  who  have  been  per- 
sonally benefitted,  so  that  the  burden  has  been  widely  distributed  and  has 
not  been  excessive.  On  the  other  hand,  in  the  Baker  case,  a  cross  street 
300  feet  long  was  opened  through  Mrs.  Baker's  property,  part  of  which  was 
condemned  for  the  work,  and  the  cost  of  this  property  plus  the  cost  of  the 
condemnation  proceedings  were  all  in  turn  levied  upon  Mrs.  Baker  under 
a  local  assessment  of  law.  It  could  not  be  denied  that  in  substance  this 
was  taking  Mrs.  Baker's  property  for  the  road  without  compensating  her. 
While  it  may  be  that  there  is  no  logical  difference  between  this  and  the 
other  cases,  there  is  a  great  diflference  in  degree,  and  after  all,  most  prob- 
lems of  constitutional  law,  especially  of  the  application  of  the  clause  "'due 
process  of  law,"  are  questions  of  degree. 

"Louisville  etc.  Ferry  Co.  v.  Kentucky  ( 1902)  188  U.  S.  385 ;  D.  L.  &  W. 
R.  R.  Co.  V.  Pennsylvania  (1904)  198  U.  S.  341;  Union  Transit  Co.  v. 
Kentucky  (1905)  109  U.  S.  194;  C.  B.  &  Q.  R.  R.  v.  Babcock  (1906)  204 
U.  S.  585,  592;  Buck  V.  Beach  (1906)  206  U.  S.  392;  Western  Union  Tele- 
graph Co.  V.  Kansas  (1909)  216  U.  S.  i,  38;  see  also  Selliger  v.  Kentucky 
(1908)  213  U.  S.  2Co;  Ayer  &  Lord  Co.  v.  Kentucky  (1905)  202  U.  S.  409, 
reaching  same  result  without  specifying  which  clause  of  the  constitution 
had  been  violated.  See  Allgeyer  v.  Louisiana  (1896)  165  U.  S.  578,  holding 
that  it  is  a  deprivation  of  property  without  due  process  of  law  for  a  state 
to  prohibit  making  of  contracts  of  insurance  outside  of  the  state. 

"Roller  V.  Holly  (1899)  176  U.  S.  398,  non-resident  personally  served; 
Dewey  v.  Des  Moines  (1898)  173  U.  S.  193,  non-resident  not  personally 
served. 
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Akin  to  these  cases  is  the  case  of  Scott  v.  McNeal,^^  holding 
that  an  administration  of  the  estate  of  a  person  supposed  because 
of  long  absence  to  be  dead  is  invalid  as  a  deprivation  of  property 
without  due  process  of  law  if  the  supposed  decedent  be  really  alive. 

So  far  as  can  be  ascertained  since  the  14th  amendment  began 
to  be  commonly  called  upon  as  the  barrier  against  harsh  legisla- 
tion, no  cases  similar  to  Loan  Association  v,  Topeka  have  arisen 
before  the  Supreme  Court  for  adjudication ;  and  consequently  the 
14th  amendment  has  never  been  applied  to  this  doctrine  of  the 
fundamental  law,  but  except  for  this,  every  other  doctrine  of  the 
fundamental  law  has  since  the  adoption  of  the  14th  amendment 
been  divorced  from  the  fundamental  law  theory  and  brought  under 
the  protecting  wing  of  the  due  process  of  law  clause. 

This  at  once  raises  the  question,  is  the  scope  of  the  "due  proc- 
ess" clause  apart  from  its  guarantee  against  novel  procedure  lim- 
ited by  that  of  the  fundamental  law  ?  In  other  words,  will  the  court 
set  aside  legislation  as  being  in  conflict  with  this  clause  of  the  con- 
stitution, only  if  it  be  so  arbitrary  and  obnoxious  that  it  violates 
the  fundamental  notions  of  government. 

There  are  but  four  decisions  of  the  Supreme  Court  setting  aside 
statutes  because  of  their  conflict  with  the  due  process  clauses  of 
the  5th  or  the  14th  amendment  which  do  not  clearly  fall  within 
one  or  other  of  the  doctrines  of  the  fundamental  law.  These  are : 
L.  S.  &  M.  S.  Ry.  Co.  v.  Smith,''*  Dobbins  v.  Los  Angeles,''^ 
Lochner  v.  New  York,^^  and  Adair  v.  U.  S.^'' 

In  the  Smith  Case  the  Court  held  that  after  the  Legislature  had 
once  established  the  maximum  rates  to  be  charged  by  railroad  cor- 
porations, it  could  not  thereafter  prescribe  special  rates  for  mileage 
books,  as  that  would  interfere  with  the  right  of  the  railroad  to 
manage  its  business.  The  decision  was  based  upon  the  due  process 
clause  of  the  14th  amendment. 

This  is  a  most  extraordinary  decision.  It  can  hardly  be  doubted 
that  had  the  Legislature,  before  fixing  general  maximum  rates, 
undertaken  to  fix  the  price  at  which  mileage  books  should  be  sold, 
the  Legislature  would  have  been  sustained.  Railroad  Commissions 
have  been  making  special  rates  for  railroads  without  interference 

"(1893)  154  U.  S.  34. 
"(1898)  173  U.  S.  684. 
"(1904)  195  U.  S.  233. 
"(1904)  198  U.  S.  45- 

"(1907)   208  U.   S.  161.    See  also  St.   Louis   I.  M.  and  S.  Ry.  Co  v. 
Wynne  (1912)  224  U.  S.  354- 


EVOLUTION   OF  DUB  PROCESS   OF  LAW.        49 

by  the  courts  while  such  rates  were  reasonable.  Certainly  this 
decision  goes  far  beyond  the  doctrine  of  fundamental  law ;  but  it 
is  a  very  great  question  whether  the  decision  is  sound  and  will  be 
followed  by  the  court,  and  consequently  it  forms  an  insecure  foun- 
dation for  any  generalizations. 

In  Dobbins  v.  Los  Angeles,  the  City  of  Los  Angeles  which  in 
August  had  prescribed  a  restricted  district  within  which  gas  works 
could  be  constructed  and  operated  and  on  November  22nd  had 
given  the  plaintiff-in-error  a  license  to  build  a  gas  plant  within 
that  district,  on  November  25th  changed  the  limits  of  the  restricted 
district  so  as  to  exclude  the  tract  upon  which  the  plaintiff-in-error 
had  already  begun  building;  and  later  endeavored  to  stop  the  con- 
tinuance of  building  operations  by  the  plaintiff-in-error.  It  ap- 
peared that  the  tract  on  which  the  plaintiff-in-error  was  building 
was  in  the  midst  of  a  section  given  over  to  manufacturing,  that  no 
change  in  the  character  of  the  locality  had  taken  place  between 
.August  and  November  25th;  and  it  was  alleged  that  the  City's 
effort  to  prevent  the  plaintiff-in-error  from  building  was  inspired 
by  the  existing  gas  monopoly.  The  Court  held  that  this  action  of 
November  25th  changing  the  limits  of  the  district  within  which 
gas  works  might  be  constructed  so  as  to  exclude  the  part  in  which 
the  plaintiff-in-error  was  building  was  a  taking  of  property  with- 
out due  process  of  law  and  hence  invalid. 

This  case  shows  that  the  Supreme  Court  will  limit  the  exercise 
of  the  police  power  when  exercised  in  too  arbitrary  a  fashion ;  but 
the  fact  that  it  is  the  only  case  except  perhaps  the  Lochner  and 
Adair  Cases  in  which  such  action  has  been  taken,  indicates  the 
extreme  conservatism  of  the  Court  in  expanding  the  due  process 
clauses  of  the  Constitution. 

The  Lochner  Case  has  been  severely  criticized,  weakened  very 
decidedly  by  the  case  sustaining  the  Oregon  Statute  limiting  the 
hours  of  labor  for  women ;  and  is  consequently  of  doubtful  author- 
ity. It  does  however  mark  a  disposition  to  move  one  step  beyond 
the  doctrine  of  fundamental  law  as  it  has  been  enunciated  in  the 
past.  Of  course,  it  is  possible  that  the  court  would  have  reached 
the  same  result  without  the  aid  of  the  14th  amendment  upon  the 
theory  that  arbitrary  interferences  with  the  freedom  of  contract 
and  the  right  to  work,  were  violations  of  the  social  compact  or 
the  fundamental  principles  of  society  and  government.  It  is  hardly 
probable,  however,  that  without  the  sanction  of  the  14th  amend- 
ment the  court  would  have  reached  the  conclusion  of  the  Lochner 
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Case.  Much  the  same  is  true  of  the  Adair  Case.  These  cases 
therefore  seem  to  mark  a  development  of  the  "due  process  clause" 
beyond  the  fundamental  law. 

The  fact  however  that,  though  a  large  number  of  cases  come 
before  the  supreme  court  in  which  statutes  are  attacked  as  con- 
flicting with  this  clause  in  the  constitution,  these  are  the  only  deci- 
sions of  the  court  unfavorable  to  the  validity  of  the  statutes,  is 
strong  evidence  of  an  extreme  reluctance  on  the  part  of  the  court 
to  extend  the  scope  of  the  amendment. 

Nor  is  there  any  evidence  that  the  court  will  in  the  future  add 
further  extensions  to  the  doctrine.  During  the  past  two  years 
there  has  been  a  marked  tendency  to  retrench,  noticeable  particu- 
larly in  the  case  involving  the  validity  of  the  Oregon  law  limiting 
the  hours  of  labor  for  women.  It  seems  reasonable  therefore  to 
believe  that  there  is  nothing  contained  in  the  fourteenth  amendment 
as  expounded  by  the  Supreme  Court  of  the  United  States  which 
will  interfere  with  the  power  of  the  legislature,  state  and  national, 
to  adopt  soundly  progressive  legislation  for  the  protection  of  its 
citizens. 

Francis  W.  Bird. 

New  York. 


ELECTION  IN  INSURANCE  CASES. 

In  the  issue  of  the  Columbia  Law  Review  of  November 
1912/  under  the  title  "Election  in  Insurance  Cases",  I  find  an  en- 
tertaining and  spicy  article  by  John  S.  Ewart,  Esq.,  K.  C,  of 
Ottawa,  Canada.  In  this  article  he  proposes  by  a  novel,  but  as  he 
insists  sound,  interpretation  of  the  meaning  of  our  standard  fire 
policy  to  do  away  with  the  confusion  and  difficulty  attaching  to  the 
doctrine  of  parol  waivers. 

The  "panacea"  which  he  offers  is  this,  namely,  to  construe  the 
word  "void",  as  it  appears  in  the  policy,  so  that  it  shall  mean, 
"void  if  the  party  for  whose  benefit  the  provision  was  made — the 
company — so  elects",  and  provided  it  evidences  its  election  by 
serving  notice  of  cancellation.  The  non-endorsement  of  the  con- 
sent of  the  company  to  the  otherwise  forbidden  act  or  conditior 
"is  not  a  forfeiture  of  the  policy",  so  he  declares,  "but  an  occasion 
merely  for  the  cancellation  of  the  contract  by  the  company";  and 
accordingly  he  furnishes  what  he  regards  as  the  proper  form  of 
plea  for  the  company  to  interpose  for  breach  of  condition  in  an 
action  by  the  insured  on  the  policy.  He  says :  "It  should  plead  not 
merely  (i)  the  condition  and  (2)  the  non-endorsement,  but  (3) 
that  in  consequence  thereof  the  company  exercised  its  election  and 
cancelled  the  contract". 

In  weighing  the  advantages  and  disadvantages  involved  in 
giving  to  the  standard  fire  policy  the  new  meaning,  let  us  at  the 
outset  observe  that  in  the  vast  majority  of  instances  of  breach 
of  condition  committed  before  loss,  the  insurance  company  has  no 
knowledge  of  the  facts  constituting  breach  until  after  loss,  and, 
therefore,  is  in  no  position  to  cancel.  In  this  larger  class  of  cases, 
then,  if  the  legal  effect  of  the  policy  is  to  be  modified  as  proposed, 
the  insured  would  be  able  to  violate  the  provisions  of  the  policy 
to  any  extent  and  with  perfect  impunity.  The  important  war- 
ranties of  his  contract  against  misrepresentation,  concealment,  in- 
crease of  hazard,  dangerous  uses  and  occupations,  over-insurance, 
and  all  the  rest,  would  have  no  terrors  for  him,  provided  his  sins 
were  not  detected.  The  essence  of  crime  would  consist  in  getting 
caught.  He  could  represent  that  his  building  was  to  be  used  as 
a  private  dwelling,  for  which,  of  course,  the  appropriately  low 
rate  of  premium  would  be  charged,  when,  in  fact,  he  was  about 

^12  Columbia  Law  Review  619. 
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to  use  it  as  a  storehouse  for  explosives,  and,  if  he  escaped  detec- 
tion until  the  conflagration  and  explosion  occurred,  he  would  col- 
lect his  insurance  without  penalty  or  abatement,  although  he  had 
not  paid  for  the  risk,  since  the  company  would  be  unable  to  plead 
in  defence  a  cancellation  of  the  policy.  If,  on  the  other  hand,  the 
company  was  so  fortunate  as  to  discover  the  facts  before  loss,  it 
must,  as  a  condition  of  cancellation,  return  to  the  insured  the 
whole  unearned  premium,  thus  placing  him  in  funds  to  play  the 
same  game  with  the  next  company.  The  inevitable  result  would 
be  that  unscrupulous  men  would,  on  the  average,  obtain  their  in- 
surance at  a  rate  far  below  the  market  price,  leaving  it  to  the 
more  honest  portion  of  the  insured  public  to  make  good  the 
deficit;  and  the  provisions  of  the  policy  intended  to  guard  against 
fraud  and  carelessness,  with  which  the  safety  of  the  community 
is  closely  identified,  would  be  largely  annulled. 

If  the  word  "void",  in  the  law  of  fire  insurance,  cari  es  with 
it  the  meaning  that  no  penalty  or  forfeiture  attaches  until  after 
the  company  has  evidenced  its  election  to  avoid,  it  would  seem  as 
though  the  word  must  be  given  the  same  meaning  in  other  branches 
of  insurance  law.  Thus,  ft>r  example,  in  marine  insurance,  un- 
seaworthiness in  the  vessel,  or  deviation  in  the  voyage  from  the 
proper  course,  so  far  as  any  eflfect  on  the  insurance  is  concerned, 
would  be  altogether  harmless,  unless  the  company  chanced  to 
learn  of  the  facts  before  shipwreck,  and  availed  itself  of  the  in- 
formation by  sending  notice  of  termination  of  the  contract.  "Keep 
clear  of  forfeiture",  says  Mr.  Ewart,  "substitute  election  to 
terminate". 

So  far  as  I  am  aware  no  court  has  ever  advocated  such  a  view, 
no  one  of  the  cases  cited  in  the  article  gives  countenance  to  it, . 
nor  can  I  persuade  myself  that  Mr.  Ewart  desires  to  press  his 
theory  to  such  an  extreme.  Though  he  does  not  so  state  or  inti- 
mate, I  must  believe  that  he  intended  to  limit  the  application  of 
his  rule  to  instances  in  which  the  insurer,  prior  to  loss,  has  ob- 
tained knowledge  of  the  facts  constituting  breach.  If  so,  then 
upon  his  own  showing,  it  becomes  no  longer  a  matter  of  interpret- 
ing the  phraseology  of  the  standard  fire  policy,  adopted  by  statute, 
but  of  constructing  in  place  of  it  a  new  contract  for  the  parties. 
If  this  be  the  proposal,  then  our  policy  must  be  extended  to  read 
somewhat  as  follows,  "void  if  the  party  for  whose  benefit  the  pro- 
vision was  made — the  company — so  elects,  in  those  instances  in 


BLBCTION  IN  INSURANCE   CASES.  53 

which  the  company,  prior  to  loss,  acquires  knowledge  of  the  facts 
constituting  breach,  and  cancels  the  contract;  and  in  other  cases 
void  without  such  cancellation". 

But  does  not  such  a  provision  again  plunge  us  into  the  midst 
of  confusion  and  difficulty?  What  do  we  mean  by  "knowledge  of 
the  facts"?  Will  a  vague  rumor,  or  a  casual  hearsay  remark,  or 
a  remote  intimation,  or  a  slight  suspicion  avail  to  compel  action 
by  the  company  ?  Who  is  to  acquire  effectual  knowledge  ?  Among 
the  errand  boys,  bookkeepers,  cashiers,  application  clerks,  solic- 
itors, counter-signing  agents,  officers,  and  trustees,  what  classes 
of  representatives  stand  for  the  company  for  such  a  purpose? 
The  company  transacts  business,  and  has  a  cohort  of  local  agents, 
in  almost  every  state  in  the  union.  The  policy  is  issued,  if  you 
please,  in  California.  When  it  comes  to  a  knowledge  of  the  facts 
constituting  breach,  and  to  charging  the  company  with  the 
knowledge  possessed  by  its  agent,  is  there  any  limit  territorially, 
for  example,  to  state  or  county  or  town?  Will  knowledge  by  a 
Wisconsin  office  charge  the  company?  Will  knowledge  by  the 
home  office  in  New  York  City  ?  Must  the  knowledge  be  acquired 
by  the  particular  agent  who  issued  the  policy  ?  Must  the  knowledge 
be  possessed  by  an  agent  who  at  the  same  time  has  present  in  his 
recollection  the  existence  of  the  policy,  or  is  the  company  charged 
with  constructive  knowledge  of  all  its  outstanding  policies? 

A  further  and  most  conspicuous  embarrassment  connected 
with  the  proposed  doctrine  of  election,  as  well  as  with  waiver,  is 
this,  that  no  longer  will  the  rights  and  obligations  of  the  con- 
tracting parties  be  determined  by  the  plain  meaning  of  the  written 
warranty,  for  instance,  against  an  increase  of  hazard,  and  the 
plain  violation  of  it  by  the  insured ;  but  in  order  to  ascertain 
whether  the  insurance  money  remains  with  the  company  or  is 
payable  to  the  insured,  a  more  difficult  range  of  inquiry  must  be 
instituted  on  the  trial.  Had  the  company  knowledge  that  the 
warranty  has  been  broken?  Here  we  have  an  additional  issue, 
usually  involving  a  sharp  dispute,  an  issue  offering  the  strongest 
inducements  to  prevarication  and  false  swearing,  a  controversy 
which  must  be  submitted  to  a  jury  and  be  determined  by  them 
upon  parol  testimony  extrinsic  to  the  written  contract,  an  issue 
which  too  often  is  disposed  of  by  the  jury  unfairly  and  without 
regard  to  the  weight  of  evidence. 

The  theory  of  our  standard  fire  policy  is  that  the  contract 
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right  to  cancel  is  a  mere  option  or  privilege  allowed  to  either 
party.2  Mr.  Ewart  would  leave  it  as  a  privilege  to  the  insured, 
but  convert  it  into  an  obligation  as  against  the  insurer.  By  virtue 
of  this  obligation  the  insurer  must  either  forfeit  his  rights,  or  else 
shoulder  the  intolerable  burden  of  investigating  every  rumor  of 
breach,  and,  if  it  turns  out  to  be  based  on  fact,  of  looking  up  the 
assured  and  serving  upon  him  notice  of  cancellation  with  propor- 
tionate return  of  premium.  Meanwhile  the  casualty  insured 
against  may  have  occurred. 

It  seems  to  me  inequitable  by  mere  construction  to  impose  such 
an  onerous  burden  upon  insurers.  Existing  rates  of  premiums 
would  not  admit  of  it.  The  expense  of  investigation  and  cancella- 
tion would  often  exceed  the  gross  premium.  Such  a  course  of 
business,  especially  in  country  districts  and  among  sparse  popula- 
lations,  would  soon  result  in  greatly  enhancing  the  cost  of  in- 
surance. The  dishonest  might  benefit  by  the  change.  The  honest 
public  at  large  would  suffer.  Says  the  United  States  Supreme 
Court:  "Forfeitures  are  necessary  and  should  be  fairly  en- 
forced."^ And,  as  it  seems  to  me,  the  rule,  established  by  the 
weight  of  reason  and  authority,  is  this,  that  if  the  insured  violates 
the  terms  of  his  warranty,  he  must  suffer  the  penalty  prescribed 
m  the  policy,  to  wit,  avoidance  of  the  contract,  or  forfeiture, 
which  means  a  discharge  of  the  insurer  from  liability,  without 
action  or  further  notice  by  the  insurer.*  This  has  always  been 
the  rule  of  insurance  law  in  England,'  and  is  thus  expressed  in 
the  English  Marine  Insurance  Act  or  code : 

"A  warranty  is  a  condition  which  must  be  exactly  complied  with, 
*  *  *.  If  it  be  not  so  complied  with,  then,  subject  to  any  express 
provision  in  the  policy,  the  insurer  is  discharged  from  liability  as 
from  the  date  of  the  breach  of  warranty,  but  without  prejudice 
to  any  liability  incurred  by  him  before  that  date."" 

And  it  may  be  remarked  that  upon  the  committees,  which  care- 
fully revised  this  code  in  the  course  of  its  preparation,  and  before 

*Betcher  v.  Capital  Fire  Ins.  Co.  (1899)  78  Minn.  240;  Straker  v.  Phoe- 
nix Ins.  Co.    (1898)   loi  Wis.  413,  421. 

'Nederland  Life  Ins.  Co.  v.  Meinert   (1905)    199  U.  S.   171. 

*Iowa  Life  Ins.  Co.  v.  Lewis  (1902)  187  U.  S.  335,  350,  351 ;  Sun  Mtitual 
Ins.  Co.  V.  Dudley  (1898)  65  Ark.  240.  248;  Rundell  v.  Ins.  Co.  0905)  128 
Iowa  575;  Gibson  El.  Co.  v.  L.  &  L.  &  G.  Ins.  Co.  (1899)  I59  N.  Y.  418. 
427;  Armstrong  v.  Agricultural  Ins.  Co.  (1892)  130  N.  Y.  560;  Keith  v. 
Ins.   Co.    (1903')    117  Wis.   531. 

"Pawson  V.  Watson  (1778)  2  Cowp.  785;  De  Hahn  v.  Hartley  (1786) 
I  T.  R.  343. 

'§  33  sub.  3. 
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its  enactment  in   1906  by   Parliament,   ship  owners,  as  well  as 
underwriters,  were  ably  and  generously  represented. 

I  am  not  here  discussing  what  the  conditions  of  our  standard 
fire  insurance  policy  ought  to  be.  That  is  a  matter  for  the  legis- 
lature to  determine.  But  whatever  they  are,  they  should  be  en- 
forced and  not  evaded.  I  admit,  of  course,  that  there  is  a  sound 
doctrine  of  parol  waiver,  which  I  contend  must  always  be  based 
upon  estoppel  or  new  consideration."^  But  the  notion,  too  fre- 
quently entertained  and  acted  upon  by  juries,  that  the  insured, 
unless  he  be  a  scoundrel,  should  be  allowed  to  collect  his  insurance, 
whatever  he  may  have  said,  done,  or  stipulated,  does  not  in  my 
opinion  promote  justice  between  the  parties,  or  advance  the  public 
welfare. 

We  must  keep  in  mind  that  the  contract  of  insurance  inherently 
differs  from  the  lease  of  a  house  or  the  ordinary  sale  of  mer- 
chandise. The  storekeeper  sells  a  hundred  dollars  worth  of 
potatoes  for  one  hundred  dollars.  The  underwriter  sells  one 
thousand  dollars  worth  of  insurance  for  two  dollars,  but  only 
upon  conditions.  The  disparity  between  the  premium  and  the 
amount  of  insurance  demonstrates  that  the  conditions  are  a  vital 
part  of  the  contract,  indeed,  much  more  than  that,  that  substan- 
tially the  whole  contract,  as  regards  the  underwriters'  interest, 
must  be  in  some  way  bound  up  in  the  conditions.  If  a  man  buys 
potatoes,  he  need  not  take  apples.  Any  act  or  representation  on 
the  part  of  the  insured,  which  makes  the  risk  other  than  that  paid 
for  by  the  insured  and  accepted  by  the  underwriter,  cannot  reason- 
ably be  ignored  in  our  judicial  estimate.  A  man's  house  burns 
down  because  he  has  disregarded  the  precautionary  stipulations 
of  his  policy,  and  his  neighbor's  house  goes  too,  on  which  there 
may  be  no  insurance.  The  dead  annual  loss  by  fire  to  our  na- 
tional wealth  is  between  two  and  three  hundred  millions  of  dol- 
lars ;  the  fire  loss  per  caput  in  the  United  States  is  about  five  times 
as  large  as  in  European  countries. 

Surely  we  cannot  escape  the  conclusion  that  insurance  is, 
in  its  nature  and  its  relation  to  public  interests,  somewhat  peculiar. 
To  the  exceptional  character  of  the  contract  we  may  attribute  the 
adoption  of  certain  exceptional  doctrines  of  law  by  which  it  is 
governed. 

George  Richards. 

New  York  City. 

"Richards,  Insurance,  i6o. 
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NOTES. 

Ratification  of  a  Voidable  Corporate  Act  by  a  Holding  Company 
Having  Common  Directors. — A  contract  between  a  corporation  and  one 
or  more  of  its  directors  individually,  is  almost  universally  regarded  as 
voidable.  The  same  is  true  in  most  jurisdictions  when  the  contract  is 
made  with  another  company,  in  which  the  directors  are  interested  as 
partners  or  heavy  stockholders.^  This  results  from  the  fiduciary  char- 
acter of  a  director,  under  the  familiar  doctrine  that  forbids  an  agent  or 
trustee  to  contract  with  himself  as  a  third  person.^  This  same  doctrine, 
however,  allows  ratification  of  the  transaction  by  the  principal  or 
cestui,  who,  in  the  case  of  a  voidable  act  by  directors,  is  represented  by 

'2  Machen,  Corp.,  §§  1563,  1581 ;  2  Thompson,  Corp.,  (2nd  ed.)  180, 
221;  I  Morawetz,  Priv.  Corp.,  (2nd  ed.)  §517  et  seq. 

*2  Machen,  Corp.,  §  1471  et  seq.;  Pearson  v.  R.  R.  (1883)  62  N.  H.  537; 
Buell  f.  Buckingham  &  Co.  (1864)  16  la.  284. 
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a  majority  of  the  stockholders  of , the  corporation.^  A  contract  by  a  di- 
rector who  is  personally  interested  is  not  ultra  vires,  and  therefore  a 
minority  stockholder  cannot  object  to  ratification  by  the  majority.* 
Moreover,  since  the  right  to  vote  has  always  inhered  in  the  holder  of 
the  legal  title  to  the  stock,  regardless  of  the  existence  of  one  beneficially 
interested,''  it  follows  that  a  corporation  which  has  the  right  to  hold 
stock  in  another  company  has  the  right  to  vote  such  stock.'  And  since 
there  is  no  valid  distinction  between  the  right  to  vote  for  the  election  of 
a  director  and  to  vote  to  ratify  his  acts,  it  seems  clear  that  a  holding 
company  can  validate  the  voidable  acts  of  the  directors  of  its  subsidiary 
corporation. 

These  questions  were  presented  in  novel  form  in  the  recent  case  of 
Brooklyn  Heights  R.  R.  Co.  v.  Brooklyn  City  R.  R.  Co.  (K  Y.  1912) 
151  App.  Div.  465.  Th6  plaintiff  company  made  a  voidable  contract 
with  the  defendant  company,  in  which  its  directors  were  personally  in- 
terested. The  same  men  were  directors  of  a  holding  company  which 
owned  most  of  the  plaintiff's  stock,  and  in  this  capacity  they  ratified  the 
contract.  The  court  held  that  this  ratification  was  not  binding  on  the 
plaintiff,  which  was  therefore  permitted  to  avoid  the  contract.  Were 
the  question  raised  by  the  shareholders  of  the  holding  company,  the 
result  reached  would  be  unimpeachable,  because,  obviously,  tlie  di- 
rectors of  such  holding  company  bear  a  fiduciary  relation  to  its  stock- 
holders, and  the  latter  may  avoid  a  transaction  with  a  company  repre- 
sented by  the  same  directors.^ 

But  this  power  of  the  stockholders  of  the  holding  company  thus  to 
validate  or  to  avoid  their  directors'  ratification  n^atives  the  existence 
of  the  same  power  in  the  plaintiff*  company.  The  right  to  invalidate  or 
ratify  a  voidable  corporate  act  rests  upon  a  fiduciary  relationship,^ 
and  there  is  no  such  relation  between  the  company  which  owns  stock  of 
the  plaintiff,  or  its  directors,  and  the  plaintiff.  A  shareholder  is  in 
no  sense  a  fiduciary  for  the  corporation,  but  may  act  solely  to  further 
his  own  interests.®    This  well  settled  doctrine  has  an  application  closest 

^Gamble  v.  Queens  Co.  Water  Co.  (1890)  123  N.  Y.  91;  Bjomgaard  v. 
Goodhue  Co.  Bank  (1892)  49  JVTinn.  483;  Nye  v.  Storer  (1897)  168  Mass.  53. 
A  transaction  tainted  with  actual  fraud,  however,  cannot  be  thus  ratified. 
Klein  v.  Ind.  Brewing  Ass'n   (1908)   231   111.  594. 

*2  Machen,  Corp.,  §  1591 ;  and  cases  in  note  3,  supra. 

'Matter  of  N.  S.  S.  I.  Ferry  Co.  (N.  Y.  1872)  63  Barb.  556. 

•Oelberfnann  v.  N.  Y.  &  No.  R.  Co.  (N.  Y.  1894)  77  Hun  332;  Davis  v. 
U.  S.  Elec.  etc.  Co.  (1893)  77  Md.  35;  Clarke  v.  R.  etc.  Co.  (1894)  62  Fed. 
328;  contra,  MIemphis  &  Charleston  R.  R.  Co.  v.  Woods  (1889)  88  Ala. 
630;  State  V.  Newman  (1899)  51  La.  Ann.  833.  A  contrary  result  may, 
however,  be  reached  when  the  stock  sought  to  be  voted  has  been  acquired 
ultra  vires.  Milbank  v.  N.  Y.  L.  E.  &  W.  R.  R.  Co.  (N.  Y.  1882)  64 
How.  Pr.  20. 

^Abbot  V.  Am.  Hard  Rubber  Co.  (N.  Y.  1861)  33  Barb.  578;  see 
O'Connor  M.  &  M.  Co.  v.  Coosa  Furnace  Co.  (1891)  95  Ala.  614:  San 
Diego  V.  Pacific  Beach  Co.  (1896)  112  Cal.  53;  Hart  v.  Ogdensburg  & 
L.  C.  R.  R.  Co.  (N.  Y.  1895)  89  Hun  316. 

•See  cases  in  note  2,  supra. 

'Windmuller  v.  Standard  D.  &  D.  Co.  (1902)  114  Fed.  491;  Blinn  v.  Riggs 
(1903)  no  111.  App.  37.  A  concerted  majority  which  uses  its  power  to 
manipulate  the  corporation,  may,  however,  be  deemed  to  have  a  fiduciary 
relation  to  the  minority  stockholders.  Farmers  L.  &  T.  Co.  v.  N.  Y.  & 
N.  R.  Co.  (1896)  150  N.  Y.  410;  see  2  Machen,  Corp.,  §  1301  et  seq.;  22 
Harv.   L.   Rev.   591. 
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to  the  principal  case  in  those  decision^  unanimously  allowing  a  director 
who  personally  owns  stock  to  vote  it  on  the  question  of  ratifying  his 
own  voidable  act,  even  when  his  stock  is  necessary  to  a  majority,  or 
itself  constitutes  a  majority.^"  And  a  further  example  exists  in  the 
line  of  cases  refusing  to  restrain  a  company  owning  a  majority  of  the 
stock  of  another  company  from  electing  its  own  directors  and  officers 
to  corresponding  positions  in  the  latter  company, ^^  even, though,  as 
shown  above,  subsequent  transactions  between  the  two  companies  thus 
having  a  common  directorate  will  be  voidable.^^  In  short,  though  the 
ratification  is  voidable  like  the  original  contract,  the  initial  right  of  the 
plaintiff  to  avoid  the  latter  rests  upon  the  right  of  the  stockholders  to 
be  represented  by  disinterested  directors,  and  when  these  stockholders 
have  themselves  acted,  the  plaintiff  has  no  further  power.  The  decision 
of  the  principal  case,  therefore,  can  be  justified  only  by  disregarding 
the  separate  existence  of  the  holding  company  and  by  treating  its 
stockholders  as  entitled  to  a  direct  voice  in  the  management  of  the 
plaintiff  corporation. 


Right  of  a  "Volunteer"  to  Subrogation  as  Against  Intervening 
Incumbrancers. — When  the  doctrine  of  subrogation  was  first  estab- 
lished, it  was  restricted  to  sureties,  or  others  who  were  compelled  to  pay 
because  of  some  legal  obligation,  or  in  order  to  protect  their  own  inter- 
ests, and  this  gave  rise  to  the  maxim,  "Subrogation  is  never  granted  to  a 
volunteer."^  With  characteristic  tenacity  to  familiar  forms,  the  courts 
have  endeavored  to  reconcile  modern  views  to  this  old  riile,  but  in  so 
doing  have  been  compelled,  in  order  to  meet  the  increasing  demands  for 
an  extension  of  the  subrogatory  privilege  beyond  the  limits  of  the  early 
cases,  to  distort  the  word  "volunteer"  far  beyond  its  original  meaning; 
for  this  right  will  now  generally  be  granted  except  to  one  who  has  offi- 
ciously intermeddled  in  the  affairs  of  the  debtor.^  Adherence  to  the  old 
formula  is,  moreover,  responsible  for  the  result  in  a  class  of  cases  which 
do  not  logically  seem  to  be  governed  by  the  same  principles  as  those 
from  which  the  rule  was  deduced.  An  illustration  is  afforded  by  the  re- 
cent case  of  Nelson  v.  McKee  (Ind.  1912)  99  N.  E.  447.  The  plaintiff, 
who  had  no  interest  to  protect  by  so  doing,  had  discharged  a  mortgage 
due  to  a  third  person  at  the  request  of  the  mortgagor,  and  had  taken 
a  new  mortgage  at  a  lower  rate  of  interest,  without  knowledge  of  the 
fact  that  the  defendant  had  previously  acquired  a  lien  on  the  property 
by  docketing  a  judgment.  The  court  refused  to  preserve  the  discharged 
mortgage  for  the  purpose  of  giving  the  plaintiff  priority  over  the  judg- 
ment lienor  solely  because  he  had  acted  voluntarily  in  paying  off  the 
first  security.'  

"Northwest  Transportation  Co.  v.  Beatty  (1887)  L.  R.  12  A.  C.  589; 
U.  S.  Steel  Corp.  v.  Hodge  (1902)  64  N.  J.  Eq.  807;  Green  v.  Felton  (1908) 
42  Ind.  App.  67s;  contra,  Miner  v.  Ice  Co.   (1892)  93  Mich.  97. 

"Bigelow  V.  C.  &  H.  Mining  Co.  (1909)  167  Fed.  721;  see  Leavenworth 
V.  Chi.  etc.  Ry.  Co.  (1890)   134  U.  S.  588. 

'"See  cases  in  note  7,  supra. 

'See  Sheldon,  Subrogation,   (2nd  ed.)  §  240  et  seq. 

*9  Columbia  Law  Review  63;  13  Harv.  L.  Rev.  297. 

•■"Where  there  is  "conventional"  subrogation,  i.  e.,  an  agreement  with 
the  debtor  for  subrogation,  the  plaintiff  will  not  be  held  a  volunteer.  Home 
Savings  Bank  v.  Bierstadt  (1897)  168  111.  618.  Such  an  agreement  may 
be  implied.    Gore  v.  Brian   (N.  J.  1896)   35  Atl.  897.     But  as  the  agree- 
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The  decision  of  the  court,  while  supported  by  some  authority,*  seems 
to  have  no  justification.  The  question  of  the  plaintiffs  voluntary  pay- 
ment is  indeed  the  material  one  when  he  seeks  the  right  of  subrogation 
for  the  purpose  of  making  an  unwilling  debtor  of  one  whose  obligation 
he  has  paid.  But  in  this  case  the  plaintiff  has  not  only  discharged  the 
claim  at  the  debtor's  request,  but  has  taken  a  new  and  valid  mortgage, 
which,  however,  will  place  him  in  a  secondary  position,  because  of  the 
intervening  incumbrance,  unless  through  subrogation  he  can  be  placed 
in  the  position  occupied  by  the  first  mortgage.  The  defendant 
should  not  be  able  to  defeat  the  plaintiffs  claim  to  priority  on  the 
ground  that  the  payment  was  voluntary,  when  the  debtor  cannot  im- 
peach the  validity  of  the  obligation  itself  on  that  ground,  but  the  de- 
termination of  priority  would  seem  to  depend  properly  upon  considera- 
tions of  justice  as  between  the  plaintiff  and  the  defendant.''  The  plain- 
tiffs equity  arises  out  of  mistake,  for,  as  he  believed  the  new  mortgage 
to  be  the  only  incumbrance,  he  clearly  intended  to  receive  through  it 
the  same  priority  which  the  discharged  mortgage  enjoyed,  since  with 
knowledge  of  the  facts  he  would  not  willingly  have  allowed  the  substitu- 
tion of  an  inferior  for  the  superior  claim.^  To  grant  him  the  right  to 
subrogation  would,  to  be  sure,  deprive  the  defendant  of  his  legal  right 
to  priority,'  but  that  would  appear  to  be  no  hardship,  for  the  right  has 
arisen  solely  because  of  the  plaintiffs  mistake.®  Moreover,  the  inter- 
vening incumbrancer  has  filed  his  claim  with  notice  of  its  secondary 
character,®  so  that  to  give  the  plaintiff  priority  would  only  restore  the 
defendant  to  the  position  he  originally  expected  to  occupy.^**  On  the 
other  hand,  if  the  defendant  had  taken  his  security  on  the  faith  of  the 
cancellation  of  the  prior  one,  and  Arithout  notice  of  the  plaintiff's  claim 
to  subrogation,  it  would  be  obviously  unjust  to  deny  him  the  priority 
which  he  expected  to  receive.  ^^  By  parity  of  reasoning  the  right  to 
subrogation  is  accorded  to  one  who,  mistakenly  believing  that  an  inter- 
vening incumbrance  has  been  cancelled,  discharges  the  former  security 
and  takes  a  new  one.^^  Furthermore,  the  intervening  lienor  is  so  little 
prejudiced  by  being  relegated  to  his  former  subordinate  position,  that 

ment  will  not  be  enforced  to  the  prejudice  of  intervening  incumbrances, 
see  Home  Savings  Bank  v.  Bierstadt  supra,  it  would  seem  that  in  this 
as  in  other  cases,  the  right  to  subrogation  is  given  only  when  justice  re- 
quires it,  and  that  the  sole  function  of  the  contract  is  to  show  that  the 
plaintiff  is  not  an  intermeddler  in  the  affairs  of  the  debtor. 

*Bohn  etc.  Co.  v.  Case  (1894)  42  Neb.  281;  Banta  v.  Garmo  (N.  Y. 
1844)  I  S^ndf.  Ch.  383;  Downer  v.  Wilson  (i860)  33  Vt.  i ;  Wilkins  v^ 
Gibson  (1901)  113  Ga.  31. 

^See  Thompson  v.  Conn.  etc.  Co.  (1894)  139  Ind.  325;  Union  etc.  Co. 
V.  Peters  (1895)  72  Miss.   1058. 

•Bruse  v.  Nelson  (1872)  35  la.  157;  Barnes  v.  Mott  (1876)  64  N. 
Y.  397. 

^Rice  V.  Winters   (1895)  45  Neb.  517. 

•Bruse  v.  Nelson  supra;  Thompson  v.  Conn.  etc.  Co.  supra^. 

•Indeed,  if  the  intervening  lienor  had  been  a  mortgagee,  he  would 
actually  have  contracted  to  occupy  a  junior  position.  See  Union  etc.  Co.  v. 
Peters  supra. 

"George  v.  Butler  (1897)  16  Utah  in;  Straman  v.  Rechtine  (1898) 
58  Oh.  St.  443;  cf.  Sears  v.  Patterson  (1893)  54  Mo.  App.  278. 

"Coonrod  v.  Kelly  (1902)  119  Fed.  841. 

"Thompson  v.  Conn.  etc.  Co.  supra.  This  is  true  even  after  the  fore- 
closure of  an  intervening  incumbrance.  London  etc.  Co.  v.  Tracy  (1894) 
58  Minn.  201. 


60  COLUMBIA   LAW  RBVIBW. 

constructive  notice  of  his  claim  will  not  defeat  the  right  of  one  seeking 
subrogation,^'  unless  the  latter  has  failed  to  exercise  due  care  in  exam- 
ing  the  records.^* 

_  The  majority  of  courts  have  ostensibly  determined  the  right  to 
priority  of  one  seeking  subrogation  by  deciding  whether  he  is  a  volun- 
teer/'* but  they  have  not  considered  him  one  because  of  his  voluntary 
payment  of  the  debtor's  obligation,  but  because  under  the  circumstances 
he  was  not  justly  entitled  to  the  privilege.^®  The  rule  refusing  subro- 
gation to  a  volunteer  is  therefore  useless,  as  well  as  without  logical 
foundation,  in  cases  similar  to  the  principal  one,  and  should  not  be 
used  as  a  basis  for  denying  the  plaintiff  that  priority  to  which  the  court 
conceded  he  would  have  been  justly  entitled  if  his  payment  had  not 
been  voluntary.^^ 


Double  Jeopardy  as  Applied  to  Two  Acts  Included  in  the  Same 
Transaction. — ^It  is  obvious  that  a  plea  of  double  jeopardy  will  be  valid 
only  when  a  second  indictment  charges  an  offense  identical  in  law  and 
fact  with  that  for  which  the  defendant  was  formerly  tried.^  Many  diffi- 
culties, however,  have  been  experienced  in  the  application  of  this  rule 
to  particular  facts.  Thus  a  situation  which  has  produced  varied  results 
is  presented  by  the  recent  case  of  Munson  v.  M'Claughry  (1912)  198 
Fed.  72.  The  defendant  was  tried  upon  an  indictment  consisting  of 
two  counts,  one  alleging  a  breaking  and  entering  into  a  post-office  with 
intent  to  steal,  and  the  second  a  larceny  committed  within.  He  was 
convicted  and  sentenced  upon  both  counts,  and,  after  serving  his  sen- 
tence for  the  burglary,  sued  out  a  writ  of  Habeas  Corpus  for  his  re- 
lease from  the  penitentiary,  claiming  that  the  conviction  for  larceny 
violated  the  Constitutional  provision  against  double  jeopardy.  The 
court  sustained  this  contention,  arguing  that  as  both  offenses  were  part 
of  the  same  transaction,  to  punish  them  as  separable  crimes  would 
amount  to  a  two-fold  punishment  of  the  same  criminal  intent. 

Although  this  view  finds  some  support  among  the  authorities,  it  has 
been  repudiated  in  the  majority  of  cases.*    The  test  generally  employed 

"Home  Savings  Bank  v.  Bierstadt  supra;  Emmert  v.  Thompson  (1892) 
49  Minn.  386. 

"Fort  Dodge  etc.  Ass.  v.  Scott  (1892)  86  la.  431;  cf.  Rice  v.  Winters 
supra. 

"But  see  Bruse  v.  Nelson  supra;  Emmert  v.  Thompson  supra. 

"So  when  the  defendant  has  fraudulently  induced  the  plaintiff  to  accept 
a  substituted  security  in  order  that  his  own  intervening  incumbrance  may 
then  obtain  priority,  the  plaintiff  will  be  entitled  to  subrogation.  Short  v. 
Currier   (1891)    153  Mass.  182;  Waldo  v.  Richmond   (1879)   40  Mich.  380. 

"A  Nebraska  court  similarly  felt  that  adherence  to  a  maxim  of  equity 
jurisdiction  should  be  more  determinative  of  the  result  than  considerations 
of  the  "natural  and  inherent"  justice  of  the  case.  Bohn  etc  Co.  v.  Case 
supra. 

'4  Bl.  Comm.  336.  In  Commonwealth  v.  Roby  (Mass.  1832)  12  Pick. 
496,  504,  it  is  said :  "The  plea  will  be  vicious  if  the  offences,  charged  in  the 
two  indictments,  be  perfectly  distinct  in  point  of  law,  however  nearly  they 
may  be  connected  in  fact    *    *    *." 

"Sharp  V.  State  (1901)  61  Neb.  187;  State  v.  Ingalls  (1896)  98  la.  728; 
Ex  parte  Peters  (1880)  12  Fed.  461;  Territory  v.  Willard  (1889)  8 
Mont.  328;  People  v.  Parrow  (1890)  80  Mich.  567;  Bishop,  New  Criminal 
Law,  §  1062.  By  statute,  the  same  result  has  been  reached  in  Texas,  Mis- 
souri and  Arkansas.  See  Howard  v.  State  (1880)  8  Tex.  App:  447;  State 
V.  Martin  (1882)  76  Mo.  337;  Dodd  v.  State  (1878)  33  Ark.  517. 
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to  determine  whether  a  defendant  is  put  in  double  jeopardy  by  a  second 
indictment  is  that  if  proof  of  the  facts  alleged  in  the  second  indictment 
would  have  sustained  a  conviction  under  the  former  one,  the  offenses 
charged  must  be  regarded  as  identical  in  law.'  A  strict  application  of 
this  rule  to  the  facts  of  the  principal  case  would  clearly  lead  to  a  result 
contrary  to  that  reached  by  the  court.  Obviously  proof  of  the  facts 
essential  to  a  conviction  for  larceny  would  not  prove  a  burglary.  The 
former  crime  consists  merely  of  an  unlawful  asportation  of  goods;* 
the  essential  elements  of  the  latter  are  a  breaking  and  entering  with 
intent  to  commit  a  felony."*  Moreover,  if  it  be  admitted  that  the  two 
offenses  are  thus  separate  and  distinct  in  law,  their  proximity  in  fact 
cannot  render  it  unconstitutional  to  punish  a  defendant  for  each  of 
them.^ 

On  the  other  hand,  it  is  undoubtedly  contrary  to  the  spirit  of  the 
Constitution  to  permit  the  prosecutor  to  subdivide  one  crime  into 
several  parts,  and  secure  a  punishment  for  each.'^  Thus  a  defendant 
would  clearly  be  placed  in  double  jeopardy  if  he  were  tried  for  each  of 
several  blows  struck  in  the  commission  of  a  battery.  It  is  often  said 
that  a  prosecutor  may,  in  the  indictment,  cut  out  as  large  a  part  of  an 
offense  as  he  chooses,  but  that  he  may  cut  only  once.*  And  since 
burglary  and  larceny  committed  in  the  course  of  a  single  wrongful 
transaction  may  be  charged  in  the  same  count  of  an  indictment,®  it 
has  been  argued  that  a  defendant  may  validly  object  to  their  sever- 
ance.^^ But  under  such  an  indictment  the  larceny  is  regarded  as  a  part 
of  the  burglary  only  in  that  it  serves  as  a  substitute  for  the  felonious 
intent  which  is  an  essential  element  of  the  burglary,  since  it  is  the  best 
possible  evidence  that  such  an  intent  existed.^^  Manifestly,  a  convic- 
tion of  the  combined  felonies  will  bar  a  subsequent  trial  for  either 
separately,  since  each  has  influenced  the  result  of  the  first  trial,^^  but 
that  there  is  no  real  merger  of  the  two  crimes  is  demonstrated  by  the 

'Emerson  v.  State  (1884)  43  Ark.  372;  cf.  6  Columbia  Law  Review  iio. 

*2  East,  Pleas  of  the  Crown,  484. 

7bt<f.  524;  Wilson  v.  State  (1855)  24  Conn.  57. 

"People  V.  Devlin  (1904)  143  Cal.  128;  Wilson  v.  State  supra.  In  Gor- 
don V.  State  (1882)  71  Ala.  315,  318,  the  court  says:  "But  it  cannot  be  as- 
serted properly  and  justly  that  the  burglary  and  the  larceny  constituted  a 
single  act,  or  but  a  single  crime.  The  burglary  was  a  completed  act,  hav- 
ing every  element  and  ingredient  of  a  distinct,  substantive,  offence,  before 
the  larceny  was  committed;  while  it  rested  only  in  intention." 

'State  V.  Cooper  (1833)  13  N.  J.  L.  361;  People  v.  Stephens  (1889)  79 
Cal.  428. 

'Bishop,  New  Criminal  Law,  §  1057  et  seq. 

•Withal's  Case  (1772)  i  Leach  89;  Breese  v.  State  (1861)  12  Oh. 
St.  146. 

"Roberts  v.  State  (1853)  14  Ga.  8;  Kite  v.  Commonwealth  (Mass. 
1846)  II  Met.  581;  Triplett  v.  Commonwealth  (1886)  84  Ky,  193;  Halli- 
gan  V.  Wayne  (1910)   179  Fed.  112. 

This  doctrine,  refusing  to  allow  the  offender  to  be  punished  separately 
for  two  crimes  perpetrated  in  "one  transaction",  is  confined  to  cases  where 
both  offenses  might  have  been  included  in  one  indictment.  Copenhaven  v. 
State  (1854)  15  Ga.  264. 

"Commonwealth  v.  Hope  (Mass.  1839)  22  Pick.  i. 

''1  Hale,  Pleas  of  the  Crown,  559  et  seq.;  State  v.  Cocker  (Del.  1840) 
3  Harr.  554;  Commonwealth  z:  Tuck  (Mass.  1838)  20  Pick.  356;  i  Whar- 
ton, Criminal  Law,   (loth  ed.)  §  819. 


62  COLUMBIA   LAW   RBVIBW. 

fact  that  an  acquittal  of  the  burglary  does  not  prevent  a  conviction 
under  another  indictment  charging  the  intent  to  steal  instead  of  the 
actual  taking.  13  j^  ^j^Quld  seem,  therefore,  that  the  fact  that  the  two 
crimes  may  be  joined  does  not  sufficiently  establish  their  unity  to  render 
it  a  violation  of  the  rule  against  double  jeopardy  to  sentence  for  each. 
Moreover,  the  argument  that  this  is  opposed  to  the  humane  policy  of 
our  penal  jurisprudence  in  that  it  punishes  the  defendant  for  each  step 
of  a  transaction  which  is  inspired  by  one  criminal  intent  and  which  is 
in  reality  but  a  single  continuing  act,  would  seem  to  have  little  weight. 
Tenderness  for  the  criminal  should  not  prevent  his  being  punished  for 
each  crime  he  has  committed. i*  The  true  view  is  that  "while  the  two 
criminal  acts  may  be  regarded  and  indicted  as  a  combined  crime, 
neither  enters  into  the  nature  or  substance  of  the  other",^^  and  there- 
fore the  defendant  who  has  been  sentenced  for  both  burglary  and 
larceny  committed  in  the  course  of  the  same  transaction  cannot  be 
heard  to  complain. 


Eight  to  Rescind  Stock  Subscriptions  Obtained  by  Fraud. — In  the 
English  courts,  the  interpretation  of  "The  Companies  Act,  1862"^  has 
long  settled  the  rules  applicable  when  the  right  of  a  stockholder  to 
rescind  a  subscription  fraudulently  procured^  conflicts  with  the  claims 
of  creditors  of  the  corporation.  So  long  as  the  corporation  remains 
solvent,  the  shareholder  who  has  proceeded  with  diligence  may  rescind 
the  contract  and  recover  payments  made  thereunder  ;3  but  when  the 
company  has  become  insolvent  the  rights  of  creditors  attach  upon  the 
"winding  up"  and  prevent  rescission,  every  shareholder  of  record  being 
deemed  liable  as  a  contributory,*  even  though  the  fraud  could  not  have 
been  discovered  until  after  insolvency."  This  is,  of  course,  purely  a 
question  of  statutory  construction,  and  should  have  no  influence  on  the 
abstract  problem  presented  to  American  courts.' 

"Vandercomb's  Case  (1796)  2  Leach  816. 

"State  V.  Nash  (1882)  86  N.  C.  650;  State  v.  Faulkner  (La.  1887)  2  So. 
539;  Copenhaven  v.  State  supra. 
"Gordon  v.  State  supra. 

'25-26  Vict.  c.  89. 

*At  one  time  a  corporation  was  not  bound  by  the  fraudulent  represen- 
tation of  an  agent,  but  it  is  now  settled  that  a  corporation  cannot  re- 
tain the  benefits  of  a  subscription  obtained  through  the  fraud  of  an 
agent  without  an  assumption  of  the  burden.  14  Am.  L.  Rev.  178  et  seq; 
1  Cook,  Corp.,  §§  139,  140. 

"Ry.  Co.  V.  Kisch  (1867).  L.  R.  2  Eng.  &  Ir.  App.  99.  The  share- 
holder must  have  his  name  removed  from  the  register,  In  re  Hull  and 
County  Bank  (1880)  L.  R.  15  Ch.  Div.  507,  but  if  he  has  commenced 
an  action  for  this  purpose,  the  subsequent  insolvency  of  the  corporation 
is  immaterial.    Smith's  Case  (1867)  L.  R.  2  Ch.  App.  604. 

*25-26  Vict.  c.  89,  §  23.  "*  *  *  *  and  every  person  who  has  agreed 
to  become  a  Member  of  a  Company  under  this  Act  and  whose  Name  is 
entered  on  the  Register  of  Members,  shall  be  deemed  to  be  a  Member 
of  the  Company."    Oakes  v.  Turquand  (1867)  L.  R.  2  Eng.  &  Ir.  App.  325. 

'Stone  V.  City  and  County  Bank   (1877)  L.  R.  3  C.  P.  D.  282. 

"Oakes  v.  Turquand  supra,  at  page  353 :  "In  the  conclusion  at  which 
I  have  arrived  in  this  case  I  rely  altogether  upon  the  words  of  the  Act. 
I  do  not  take  into  consideration  the  principle  which  has  governed  many 
decisions,  as  to  which  of  two  innocent  persons  is  to  suffer."     A  similar 
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Since  corporate  capital,  or  its  equivalent,  the  sum  of  unpaid  sub- 
scriptions, is  the  basis  of  dealings  between  creditors  and  the  corpora- 
tion, it  is  but  fair  to  prefer  the  creditor  to  the  stockholder  when  their 
rights  conflict  upon  a  division  of  assetsj  This  is  the  basis  of  the  so- 
called  creditor's  equity,  and  obviously  it  cannot  arise  before  insolvency,* 
for  earlier  the  ability  of  the  company  to  meet  its  obligations  precludes 
any  claim  by  the  creditors  against  the  individual  stockholder.  Surely 
mere  reliance  on  the  subscription  cannot,  while  the  company  is  solvent, 
convert  the  creditor's  legal  right  against  the  corporation  into  an  equity 
against  the  shareholder,  and  so  defeat  the  latter's  right  to  rescind  his 
subscription;^  but  if  the  shareholder  has  not  pursued  his  remedy  with 
diligence,^"  his  laches  may  prevent  rescission  even  as  against  the  cor- 
poration.^^ 

A  view  most  favorable  to  the  position  of  the  shareholder  after  the 
insolvency  of  the  corporation  is  presented  in  the  case  of  People  v. 
California  Safe  Deposit  Co.  (Cal.  1912)  126  Pac.  516.  Acting  with  the 
greatest  diligence,  the  stockholder  did  not  discover  the  fraud  until  after 
insolvency,  when  he  pursued  his  remedy  promptly.  The  court  per- 
mitted rescission,  although  the  company  had  become  obligated  to  cred- 
itors in  the  interval  between  the  subscription  and  insolvency.  The 
court  admits  that  a  specific  creditor  who  had  relied  upon  the  complain- 
ant's subscription  would  prevail,  but  inasmuch  as  such  a  creditor  did 
not  appear  in  the  case,  the  receiver  was  not  permitted  to  enforce  the 
privilege  of  an  unascertained  person.     Usually,  it  is  true,  one  who 

construction  seems  to  have  been  put  by  the  federal  courts  on  the  extraor- 
dinary liability  imposed  on  National  Bank  shareholders  by  R.  S.  §  5151. 
Scott  V.  Latimer  (1898)  89  Fed.  843;  affirmed  sub.  nom.  Scott  v,  Deweese 
(iQOi)  181  U.  S.  202.  Several  American  courts  have  apparently  followed 
the  English  cases  without  recognizing  the  influence  of  the  statute.  Briggs 
V.  Cornwell  (N.  Y.  1881)  9  Daly  436;  Martin  v.  South  Wales  Land  Co. 
(1896)  94  Va.  28. 

^2  Morawetz,  Corp.,  §§  839,  894;  8  Columbia  Law  Review  303;  10 
Columbia  Law  Review  479;  see  Hollins  v.  Brierfield  Coal  etc.  Co.  (1893) 
150  U.  S.  371. 

'ii  Columbia  Law  Review  477.  It  must  be  noted  that  the  creditor 
has  but  an  equity,  so  that  if  shares  are  issued  as  fully  paid  up  and  come 
into  the  hands  of  a  bona  fide  holder  for  value,  the  creditor's  right  is  barred. 
Brant  v.  Ehlen  (1882)  59  Md.  i. 

•Fear  v.  Bartlett  (1895)  81  Md.  435;  West  End  Real  Estate  Co.  v.  Nash 
(1902)  51  W.  Va.  341.  An  election  to  retain  the  stock  bars  subsequent 
rescission,  Weisiger  v.  Richmond  Ice  Co.  (1894)  90  Va.  795,  but  not  an 
action  for  damages.  Potts  v.  Lambrie  (N.  Y.  1910)  138  App.  Div.  144. 
In  this  country  a  formal  action  to  remove  the  shareholder's  name  from 
the  corporate  register  is  not  essential  to  a  valid  rescission.  Savage  v. 
Bartlett  (1894)  78  Md.  561.  But  if  subsequent  creditors  were  involved, 
the  existence  of  the  stockholder's  name  on  the  books  of  the  corporation 
would  seem  to  give  rise  to  an  estoppel.  Duffield  v.  Barnum  etc.  Works 
(1887)   64  Mich.   293;   I   Cook,  Corp.,  §  161. 

"Laches  may  consist  either  in  failure  to  discover  the  fraud  in  a  reason- 
able time,  Savage  v.  Bartlett  supra,  or  in  failure  to  pursue  the  remedy 
after  knowledge  of  the  facts.  See  Ashley's  Case  (1870)  L.  R.  9  Eq.  263; 
N.  Y.  Life  Ins.  Co.  v.  McMiaster  (1898)  87  Fed.  63. 

"Dynes  v.  Shaffer  (1862)  19  Ind.  165;  Ramsay  v.  Thompson  Mfg.  Co. 
(1893)  116  Mo.  313.  In  Reid  v.  Owensboro  Bank  (1911)  141  Ky.  444,  it 
was  held  that  an  assignee  stood  in  the  shoes  of  the  corporation  and  that 
the  only  question  was  one  of  laches,  on  which  ground  the  court  denied 
relief.     See  also  Ky.  Inv.  Co.  v.  Schaefer  (1905)   120  Ky.  227. 
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asserts  an  estoppel  must  show  reliance  on  the  representation;  but 
when  it  is  asserted  by  a  class,  as  creditors,  it  is  generally  held  that 
convenience  demands  a  broader  view;^^  g^d  express  reliance  need  not 
be  affirmatively  shown  in  each  specific  instance.  When  the  problem 
arises  after  insolvency  most  American  courts  have  rested  upon  laches  in 
denying  relief/^  but  when  the  rights  of  subsequent  creditors  are  con- 
cerned, laches  would  seem  to  be  merged  in  estoppel,  and,  instead  of  be- 
ing a  basis  for  decision,  to  be  really  but  matter  of  aggravation.^*  Since 
the  stockholder  has  represented  that  he  is  responsible  for  corporate 
obligations  to  the  extent  of  his  subscription,  the  question  is,  whether 
A,  fraudulently  induced  by  B  to  make  a  representation,  can  later  de- 
fend against  C,  who  has  relied  on  the  representation,  by  setting  up  B's 
fraud.  Stated  in  this  way,  the  shareholder's  contention  cannot  be  sus- 
tained.^^ This  reasoning  is,  of  course,  wholly  inapplicable  when  the 
only  creditors  whose  rights  are  at  issue  base  their  claims  on  obligations 
incurred  before  the  subscription  was  made.  These  existing  creditors 
parted  with  nothing  on  the  faith  of  the  representation,  and  cannot 
assert  priority  on  the  ground  of  estoppel,^*  although  laches  may  make 
their  rights  superior  to  those  of  a  non-diligent  shareholder.^^  But  the 
diligence  of  the  stockholder  cannot  detract  from  the  right  of  subsequent 
creditors  who  have  relied  on  the  subscription.^®  The  result  may  further 
be  placed  upon  the  ground  that  where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third  person,  he  who  put  it  in  the  power  of  the 
third  person  to  inflict  the  injury,  must  bear  the  loss.^' 


State  Insolvency  Laws  and  the  National  Bankruptcy  Act. — By 
the  Constitution  of  the  United  States  it  is  said  that  Congress  "shall 
have  power  to  establish  uniform  laws  on  the  subject  of  bankruptcies."^ 
It  has  long  been  well  settled  that  the  power  of  Congress,  being  per- 

"Ewart,  Estoppel,  141  et  seq.  The  courts  will  protect  the  rights  of 
creditors  even  though  they  are  not  parties  to  the  particular  action.  Dunn 
V.  State  Bank  (1894)  59  Minn.  221. 

"Upton  V.  Englehart  (U.  S.  1874)  3  Dill.  496;  Howard  v.  Turner  (1893) 
15s  Pa.  349- 

"Park  V.  Kribs   (1900)   24  Tex.  Civ.  App.  650. 

"Ewart,  Estoppel,  94  et  seq;  Burleson  v.  Davis  (Tex.  1911)  141  S.  W. 
559;  see  Hinkley  v.  Sac  Oil  Co.  (1906)  132  la.  396;  but  see  Litchfield  Bank 
V.  Peck  (i860)  29  Conn.  384.  A  somewhat  analogous  situation  is  presented 
when  a  pledgee  secures  a  transfer  of  stock  to  his  own  name.  Under  such 
circumstances   he   is   liable   as   a   shareholder,   Rosevelt  v.   Brown    (1854) 

11  N.  Y.  148,  unless  the  corporate  books  apprise  creditors  of  his  real 
interest.     Pauly  v.  State  etc.  Trust  Co.  (1897)   165  U.  S.  606. 

"Beale  v.  Dillon  (1896)  5  Kan.  App.  27;  Savage  v.  Bartlett  supra. 

"See  Newton  v.  National  Bank  of  Newbegin  (1896)  74  Fed.  135.  The 
standard  of  diligence  required  where  creditors  are  concerned  may  well 
be  higher  than  when  the  corporation  alone  is  involved.  See  Duffield  v. 
Bamum  etc.  Works  supra. 

"Where  a  shareholder  is  under  a  direct  statutory  liability  to  creditors, 

12  Columbia  Law  Review  636,  742,  it  is  even  clearer  that  the  creditor 
should  prevail;  since  it  cannot  be  claimed  that  he  is  merely  asserting  a 
corporate  right. 

"See  Gress  v.  Knight  (1910)  135  Ga.  60. 

^Art.  I,  §8. 
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missive,  is  not  exclusive,*  and  that,  in  the  absence  of  its  exercise,  states 
are  free  to  legislate  upon  the  subject.^  It  is  also  established  that  even 
when  Congress  has  exercised  the  power  thus  granted,  the  states  are  not 
absolutely  precluded  from  legislating  in  the  general  field  of  bankruptcy 
and  insolvency,  but  may  enact  valid  insolvency  laws  concerning  per- 
sons and  subjects  not  within  the  purview  of  the  congressional  enact- 
ment.* The  reason  for  this  is  clear,  for  where  the  two  statutes  do  not 
purport  to  operate  upon  the  same  persons  and  subjects,  there  can  be  no 
possible  conflict  between  the  two.  For  example,  prior  to  the  Amend- 
ment of  1910,  the  voluntary  features  of  the  National  Act  were  in- 
applicable to  corjKjrations,  and  since  that  date  certain  classes  of  cor- 
porations are  expressly  excluded  from  the  operation  of  both  the  volun- 
tary and  involuntary  features,  and  accordingly  it  has  been  held  prior 
to  1910,  that  the  state  laws  could  provide  voluntary  insolvency  for 
corporations,^  and  since  that  date,  both  voluntary  and  involuntary 
insolvency  for  such  corporations  as  are  not  within  the  scope  of  the 
federal  enactment.^  So  also,  farmers  and  wage  earners  can  be  forced 
into  involuntary  insolvency  by  state  law,  since  the  involuntary  features 
of  the  federal  law  do  not  apply  to  them.'' 

When  both  the  National  Bankruptcy  Act  and  the  state  insolvency 
laws  purport  to  operate  upon  the  same  persons  and  subjects  a  more 
difficult  question  is  presented.  Since  the  constitutioual  grant  of  power 
is  for  the  purpose  of  establishing  uniform  laws,  the  conclusion  seems 
well-nigh  irresistible  that  when  this  power  has  been  exercised  by  Con- 
gress, any  state  law  purporting  to  act  upon  the  same  persons  and  sub- 
jects must  ipso  facto  fall,  for  it  seems  essential  to  such  uniformity  that 
there  should  not  be  co-existent  two  systems  for  the  judicial  administra- 
tion of  the  property  of  insolvent  debtors.®  Such,  by  the  weight  of  au- 
thority, would  seem  to  be  the  law,  both  as  to  state  insolvency  laws  which 
purport  to  discharge  the  debtor,®  and  as  to  those  which  do  not,^**  so  long 
as  the  state  law  provides  a  system  for  the  judicial  administration  of 
the  property  of  an  insolvent  debtor.  Although  it  has  been  held  in  some 
cases  that  the  national  legislation  does  not  suspend  the  state  laws  until 

'Sturges  V.  Crowninshield  (1819)  4  Wheat.  122,  196. 

"Odgen  V.  Saunders  (1827)   12  Wheat.  213,  281. 

*01d  Town  Bank  v.  McCormick  (1902)  96  Mid.  341;  Herron  Co.  v. 
Superior  Court    (1902)    136  Cal.  279. 

'Randolph  v.  Scruggs  (1902)  190  U.  S.  533- 

'Herron  Co.  v.  Superior  Court  supra. 

'Old  Town  Bank  v.  McCormick  supra.  For  other  examples  of  cases 
not  within  the  scope  of  the  National  Act,  and  therefore  subject  to  state 
legislation,  see  Shepardson's  Appeal  (1869)  36  Conn.  23;  Scully  v.  Kirk- 
patrick  (1875)  79  Pa-  324:  McCullough  v.  Goodhart  (Pa.  1899)  8  Dist. 
Rep.  378;  Jordan,  Marsh  &  Co.  v.  Hall  (1869)  9  R.  I.  218;  Hawkins  v. 
Learned  (1875)  54  N.  H.  333. 

"Griswold  v.  Pratt  (1845)  50  Mass.  16;  Harbaugh  v.  Costello  (1900) 
184  111.  no. 

•Duffy  V.  His  Creditors  (1909)  122  La.  600;  Moody  v.  Development  Co. 
(1908)  102  Me.  365;  VanNostrant  v.  Carr  (1870)  30  Md.  128; 
Bx  parte  Eames  (1842)  2  Story  322;  re  Etheridge  Furniture  Co.  (1899) 
92  Fed.  329;  see  Martin  v.  Berry  (1869)  37  Cal.  208. 

"Matter  of  Reynolds  (1871)  8  R.  I.  485- 
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resort  to  the  federal  act  has  been  had  by  the  filing  of  a  petition,^^  this 
view,  besides  defeating  that  uniformity  which  the  National  Act  was  de- 
signed to  establish,  may  also  be  opjwsed  on  the  ground  that  it  permits 
expensive  proceedings  to  be  had  under  one  law,  subject  to  being  nulli- 
fied by  a  resort  at  the  option  of  either  party  to  the  other. 

It  is  true,  however,  that  the  right  of  a  debtor  to  make  a  voluntary 
common  law  assignment  for  the  benefit  of  his  creditors  is  not  affected 
by  the  passing  of  a  national  bankruptcy  act,^^  and  that  state  assignment 
laws  which  merely  prescribe  the  methods  of  making  such  an  assign- 
ment may  stand  in  the  face  of  federal  legislation,  although  other  pro- 
visions of  a  state  insolvency  system  of  which  they  form  a  part  must 
fall.^*  Such  assignments  are  valid  until  attacked  by  appropriate  pro- 
ceedings under  the  federal  law.^*  The  reason  for  this  distinction  will 
be  found  in  the  fact  that  such  assignments  gain  their  vitality  from  the 
free  act  and  deed  of  the  debtor,  and  would  exist  entirely  independent  of 
any  state  legislation,  while  state  insolvency  proceedings,  on  the  other 
hand,  depend  for  their  potency  on  a  positive  system  of  insolvency  in- 
augurated by  the  state.^^  The  National  Bankruptcy  Act  does  not  affect 
the  common  law  rights  of  individuals  unless  they  come  into  direct  con- 
flict with  its  operation,  but  it  is  not  at  all  inconsistent  to  hold  that  state 
laws  are  ipso  facto  suspended  by  the  federal  act,  even  though  the  latter 
have  not  been  invoked  in  the  particular  case  in  question. 

Accordingly  the  court  in  the  recent  case  of  Continental  Building 
and  Loan  Ass'n  v.  Superior  Court  (Cal.  1912)  126  Pac.  476  was  un- 
doubtedly correct  both  in  its  suggestion  that  all  state  insolvency  laws 
are  ipso  facto  suspended  by 'the  National  Bankruptcy  Act,  and  in  its 
holding  that  provisions  which  look  to  the  winding  up  of  corporations 
for  acts  having  no  reference  to  insolvency  are  not  affected  thereby,  even 
though  the  means  adopted  are  those  frequently  applied  to  insolvency 
proceedings. 

Right  of  Labor  Unions  to  Strike  for  the  Enforcement  of  the 
Closed  Shop. — The  right  of  every  man  to  be  free  from  molestation  in 
the  pursuit  of  his  vocation^  or  in  the  conduct  of  his  business,^  prohibits 
any  interference  with  either  unless  some  justification  is  shown.  Such 
a  justification  is  the  inherent  right  of  an  employer  to  conduct  his  busi- 

"Reed  Bros.  v.  Taylor  (1871)  32  la.  209;  Maltbie  v.  Hotchkiss  (1871) 
38  Conn.  80;  Jensen-King-Bird  Co.  v.  Williams  (1904)  35  Wash.  161; 
Louisville  Co.  v.  Landman  (1909)  135  Ky.  163.  It  is  to  be  noted  that  i; 
all  these  cases  save  that  last  cited,  the  court  was  considering  merely  a 
voluntary  assignment  regulated  by  state  statute,  though  the  language  used 
indicates  a  broader  application  of  the  rule  laid  down. 

"Pogue  V.  Rowe  (1908)  236  111.  157;  Reed  v.  Mclntyre  (1878)  98  U.  S. 
507;  Cook  V.  Rogers  (1875)  3^  Mich.  391;  Mayer  v.  Hellman  (1875)  91 
U.  S.  496;  Bostwick  V.  Burnett  (1878)  74  N.  Y.  317. 

"Randolph  v.  Scruggs  supra;  Binder  v.  MtDonald  (1900)  106  Wis.  332. 

"Hilliard  v.  Shoe  Co.  (1903)  76  Vt.  57;  Mayer  v.  Hellman  supra; 
Thompson  v.  Shaw  (1909)   104  Me.  85. 

"In  re  Sievers   (1899)  91   Fed.  366;  Mayor  v.  Hellman  supra. 

'Note  to  Reynolds  v.  Cassidy  (Mass.  1908)  17  L.  R.  A.  [n,  s.]  162; 
Perkins  v.  Pendleton  (1897)  92  Me.  166;  Hodge,  Wrongful  Interference 
with  Third  Parties,'  28  Am.  L.  Rev.  47. 

*8  Columbia  Law  Review  496;  Folsom  v.  Lewis  (1911)  208  Mass.  336; 
Printing  Co.  v.  Cassidy  (1902)  63  N.  J.  Eq.  759,  764- 
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ness  as  he  sees  fit,  hiring  and  discharging  at  will,'  or  the  correlative 
right  of  an  employee  arbitrarily  to  refrain  from  work.*  It  is,  there- 
fore, almost  universally  true  that  one  who  is  injured  by  another's  re- 
fusal to  work,  cannot  complain,^  and  this  admitted  rule  serves  as  the 
chief  argument  of  those  courts  which  uphold  the  legality  of  a  strike  or 
boycott,  on  the  ground  that  an  act  which  is  lawful  on  the  part  of  an 
individual  cannot  become  unlawful  merely  because  a  number  of  persons 
join  in  it.^  But  although  the  natural  reluctance  of  the  courts  to  inter- 
fere with  the  liberty  of  the  individual  has  prevented  any  examination 
into  his  motives  in  choosing  where  and  when  he  will  work,  and  has 
caused  his  right  thus  to  choose  to  be  regarded  as  absolute  in  nature,^ 
this  should  not  preclude  all  right  of  action  against  a  combination  which 
has  unjustifiably  interfered  with  the  plaintiffs  right  to  work.  The  con- 
certed action  of  a  union  necessarily  involves  a  surrender  of  individual 
volition  to  the  will  of  the  majority,  which  justifies  an  inquiry  into  the 
purposes  of  the  combination.*  Moreover,  the  enormous  coercive  power 
of  a  combination,  which  is  far  in  excess  of  the  sum  of  that  of  the  indi- 
viduals composing  it,  requires  that  it  should  not  be  exercised  for  pur- 
poses of  oppression.^  For  these  reasons,  courts  have  generally  recog- 
nized that  what  is  lawful  for  one  may  become  unlawful  when  done  by 
many.^"  Therefore  a  fellow  employee  may  enjoin  even  a  peaceful  strike 
when  its  purposes  are  wrongful  and  illegal.^^  So  also,  an  employer  may 
prevent  a  secondary  strike  or  boycott  as  an  unlawful  interference  with 
his  right  to  carry  on  his  business,^ ^  although  the  courts  have  probably 
never  permitted  an  employer  to  object  to  a  primary  strike,  on  the 
ground  that  even  a  combination  may  arbitrarily  choose  for  whom  it 
will  work,  so  long  as  no  third  person  is  injured  by  such  a  choice. 

Even  if  the  illegality  of  a  strike  for  the  sole  purpose  of  injuring 
oiners  be  admitted,  however,  no  exact  line  of  demarcation  has  been 
drawn  between  objects  which  a  union  may  lawfully  strike  to  attain 
as  incidental  to  legitimate  competition,  and  those  which  are  obnoxious 
as  constituting  undue  oppression  of  the  individual.    Since  the  primary 

*Adair  v.  U.  S.  (1907)  208  U.  S.  161;  People  v.  Marcus  (1906)  185 
N.  Y.  257. 

^Furniture  Co.  v.  Union  (1905)  165  Ind.  421;  D.  L.  &  W.  Ry.  v.  Union 
(1903)    158  Fed.   541;   Arthur  v.   Oakes   (1894)   63  Fed.   310. 

''Aikens  v.  Wisconsin  (1904)  195  U.  S.  194;  D.  L.  &  W.  Ry.  v.  Union 
supra. 

•Lindsay  v.  Mont.  Federation  (1908)  37  Mont.  264;  Parkinson  v.  Bldg. 
Trades  (1908)  154  Cal.  581;  Nat'l.  Ass'n.  v.  Cummings  (1902)  170  N.  Y. 
315- 

^Arthur  v.  Oakes  supra;  Clemmit  v.  Watson    (1895)    14  Ind.  App.  38. 

*Freund,  Pohce  Power.  335;  Temperton  v.  Russel  (1893)  i  Q-  B.  715; 
Erie,  Trade  Unions,  5. 

'Bailey  v.  Plumbers'  Assn.  (1899)  103  Tenn.  99;  Hopkins  v.  Stove  Co. 
(1897)  83  Fed.  913;  opinion  of  Vann,  J.,  in  Nat'l  Ass'n.  v.  Cummings 
supra. 

"Aikens  v.  Wisconsin  supra:  Martin,  Law  of  Labor  Unions,  28;  see 
Pickett  V.  Walsh  (1906)  192  M(ass.  572;  but  see  cases  contra  in  18  Am. 
&  Eng.  Encyc.  of  Law  76. 

"Plant  V.  Woods  (1900)  176  Mass.  492;  Erdman  z:  Mitchell  (1903) 
207  Pa.  79;  Purvis  v.  Union   (1906)  214  Pa.  348. 

"See  2  Columbia  Law  Review  552;  10  Columbia  Law  Review  652. 
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consideration  is  the  promotion  of  the  interests  of  society  as  a  whole,*' 
the  question  is  to  be  determined  on  social,  economic  and  political  prin- 
ciples, rather  than  upon  strict  legal  reasoning.**  Thus  strikes  for 
shorter  hours,  better  wages,  or  protection  from  incompetent  workmen 
are,  of  course,  legal;*''  while  those  to  compel  the  performance  of  an 
illegal  act,  or  to  entirely  destroy  the  opportunities  of  others  to  earn  a 
livelihood,  are  unlawful.*®  The  storm  centre  at  which  there  is  the 
greatest  conflict  of  judicial  opinion  is  the  question  whether  securing 
the  closed  shop  is  a  lawful  purpose.*''  The  theory  that  such  a  purpose 
is  within  the  scope  of  legitimate  competition,  and  that  a  resulting  in- 
jury is,  therefore,  damnum  absque  injuria,  found  expression  in  the  re- 
cent case  of  Kemp  v.  Division  No.  2^1  (111.  1912)  99  N.  E.  389.  This 
view  depends  upon  recognition  of  the  present  world-wide  trend  toward 
centralization  and  consolidation  in  all  lines  of  endeavor,*^  regarding 
the  solidification  of  the  ranks  of  labor  as  permissible  preparation  for 
future  conflicts  with  the  opposing  forces  of  capital  which  justifies  any 
incidental  injury  to  third  parties.*®  This  benefit  to  the  union,  how- 
ever, is  usually  considered  too  remote  and  problematical  to  afford  a 
justification  for  acts  which  deprive  another  of  his  right  to  work.  More- 
ovw,  since  the  internal  policy  of  a  union  is  not  subject  to  control  by 
the  courts,^"  and  it  cannot  be  compelled  to  accept  any  member  whom 
it  does  not  desire,  labor  unions,  if  free  to  exercise  their  power  thus  to 
secure  the  closed  shop,  will  be  able  to  perpetuate  an  absolute  monopoly, 
a  result  abhorrent  to  common  law  theories  of  free  competition.^*  A 
majority  of  jurisdictions,  recognizing  these  considerations,  have  held 
that  a  strike  to  secure  the  closed  shop  is  illegal,^^  but  the  contrary  view 
has  met  with  general  approbation  among  text-writers.^' 

"Holmes,  Privilege,  Malice  &  Intent,  8  Harv.  L.  Rev.  i ;  Lewis,  Closed 
Market  &  Union  Shop,  i8  Harv.  L.  Rev.  449. 

"Holmes,  J.,  in  Vegelahn  v.  Guntner   (1896)   167  Mass.  92. 

"Wabash  Ry.  v.  Hannahan  (1903)  121  Fed.  563;  Pickett  v.  Walsh  supra; 
see  Nat'l.  Ass'n.  v.  Cummings  supra. 

"Brennan  v.  United  Hatters  (1906)  72,  N.  J.  L.  729;  Curran  v.  Galen 
(1897)  152  N.  Y.  33;  Thomas  v.  Ry.  Co.  (1894)  62  Fed.  803;  Toledo  Co. 
V.  Penn.  Co.  (1893)  54  Fed.  730. 

"Cook,  Combinations,  60. 

"Dissenting  opinion  of  Holmes,  J.,  in  Vegelahn  v.  Guntner  supra. 

"Clemmit  v.  Watson  supra;  Lindsay  v.  Federation  supra;  Parkinson  v. 
Bldg.  Trades  supra;  Nat'l.  Ass'n.  v.  Cummings  supra. 

""Mayer  v.  Ass'n.   (1890)  47  N.  J.  Eq.  519- 

*^Wyman,  Control  of  the  Market,  86;  Wolfe,  Admission  to  Trade 
Unions,  30  Johns  Hopkins  Studies  No.  3.  p.  168. 

"Perkins  v.  Pendleton  supra;  Lucke  v.  Clothing  Cutters  (1893)  77  Md. 
396;  Plant  V.  Woods  supra;  Erdman  v.  Mitchell  supra;  Purvis  v.  Union 
supra;  Martin,  Labor  Unions,  39,  40. 

"Cooke,  Combinations,  60;  Darling,  Recent  Decisions  Affecting  Labor 
Unions,  42  Am.  L.  Rev.  200;  Smith,  Crucial  Issues  in  Labor  Litigation.  20 
Harv.  L.  Rev.  345,  356;  Ames,  Tort  Because  of  Wrongful  Motive,  18  Harv. 
L.  Rev.  418.  All  strikes  have  been  legalized  by  statute  in  England ;  6  Edw. 
7.  c.  47;  Stat,  of  Eng.  (1905-06)  p.  246;  but  see  criticism  of  this  act  in 
Conway  v.  Wade  (1908)  2  K.  B.  844,  857.  Labor  unions  are  subject  to 
the  provisions  of  the  Sherman  Anti-Trust  Act.  Loewe  v.  Lawlor  (1907) 
208  U.  S.  274. 
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Merger  of  Judgments. — The  doctrine  that  a  cause  of  action  is 
merged  in  a  judgment  rendered  upon  it,^  is  generally  explained  by  the 
theory  that  where  one  claim  is  represented  by  two  securities  of  different 
degrees,  the  lower  merges  in  the  higher.^  The  most  significant,  and  proba- 
bly the  only,  meaning  of  difference  in  degree  is  that  in  a  suit  upon  the 
judgment  every  question  which  might  have  been  raised  in  the  origrinal 
suit,  regardless  of  whether  it  was  in  fact  put  in  issue,  is  conclusively 
determined  ;^  and  therefore  the  judgment  forms  a  complete  bar  to  a  sub- 
sequent suit  between  the  parties  on  the  same  cause.*  The  foundation 
for  this  result  is  the  principle,  old  as  Anglo-Saxon  jurisprudence,  that 
no  one  shall  be  twice  vexed  for  the  same  cause.'*  Every  jurisdiction 
recognizes  this  doctrine  as  applied  to  the  judgments  of  its  own  courts;^ 
and  in  America,  its  operation  has  been  greatly  extended,  for  under  the 
command  of  the  "full  faith  and  credit"  clause  of  the  Federal  Constitu- 
tion,^ each  state  refuses  to  entertain  an  action  which  has  been  adjudi- 
cated in  a  sister  state.* 

Some  courts  in  this  country  hold  that  a  judgment  itself  is  merged 
when  a  suit  upon  it  in  an  action  of  debt  is  prosecuted  to  judgment,® 
on  the  theory  that  this  carries  the  doctrine  of  merger  to  its  logical  con- 
clusion; but  the  authorities  upon  this  point  are  most  discordant.^"  In 
favor  of  this  extension  of  the  doctrine  it  is  argued  that  the  fundamental 
reason  for  merger,  that  there  should  be  an  end  of  litigation,  is  most  ap- 
plicable here;  because  it  is  unjust  that  a  creditor  should  have  a  great 
number  of  outstanding  judgments  for  a  single  debt,  and  should  still  be 
able  to  pile  up  costs  by  continuing  suits  upon  the  original  judgment 

^Bank  v.  Town  of  Solon  (1893)  136  N.  Y.  465.  The  result  is  a  fortiori 
the  same  when  the  first  judgment  went  against  the  plaintiff.  Young  v.  Black 
(1813)  7  Cranch.  565. 

*U.  S.  V.  Price  (1850)  9  How.  83;  Runnamaker  v.  Cordray  (1870)  54 
111.  303. 

'Ault  V.  Zehering  (1871)  38  Ind.  429. 

*Bames  v.  Gibbs  (1865)  31  N  J.  L.  317;  Ault  v.  Zehering  supra. 
Obviously  a  judgment  in  rem  would  not  so  merge  the  cause  of  action  that 
it  could  not  be  prosecuted  in  personam;  Nelson  v.  Couch  (1863)  15  C.  B. 
[n.  s.]  99;  but  a  decree  in  equity  is  a  bar  to  an  action  at  law  between  the 
same  parties  on  the  same  cause.  Harrington  v.  Harrington  (1891)  154 
Mass.  517. 

'Sparry's  Case  (1590)  5  Co.  61;  Gray  v.  Bicycle  Co.  (1901)  167  N.  Y. 
348;  see  also  Railroad  Co.  v.  Mossop  (1855)  17  C.  B.  129. 

*2  Black,  Judgments,  (2nd  ed.)  §  674;  Freeman,  Judgments,  (3rd  ed.) 
§  215. 

^Article  4,  §  i. 

'North  Bank  v.  Brown  (1861)  50  Me.  214;  Child  v.  Powder  Works 
(1864)  45  N.  H.  547- 

'Gould  V.  Hayden  (1878)  63  Ind.  443;  Denegre  v.  Haun  (1862)  13 
la.  240.  Some  jurisdictions  go  so  far  as  to  say  that  a  judgment  on  a 
delivery  bond  merges  the  original  judgment.  Frazier  v.  McQueen  (1859) 
20  Ark.  69;  Bank  v.  Patton  (Miss.  1840)   5  How.  200. 

^'Accord,  Freeman,  Judgments,  (3rd  ed.)  §  216;  note  to  Spring  v.  Pharr 
(N.  C.  1902)  92  Am.  St.  Rep.  775;  contra,  2  Black,  Judgments,  (2nd  ed.) 
864;  Story,  Conflict  of  Laws,  (8th  ed.)  §  599-0,  note;  Weeks  v.  Pearson 
(1831)  5  N.  H.  324;  Griswold  v.  Hill  (1840)  11  Fed.  Cas.  No.  5836; 
Andrews  v.  Smith  (N.  Y.  1832)  9  Wend.  53;  McLean  v.  McLean  (1884) 
19  N.  C.  530;  Kelly  v.  Hamblen  (1900)  98  Va.  383. 
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ad  infinitum,}'^  To  this  argument  it  is  answered  by  other  courts  that 
the  debtor  has  a  simple  and  eflFective  remedy — he  may  pay  his  debt;^'^ 
and  this  reasoning,  the  cogency  of  which  seems  quite  beyond  the  need  of 
support,  is  sought  to  be  fortified  by  the  theory  that  there  is  no  merger 
because  the  judgments  are  securities  of  equal  degree.^^  The  question 
may  most  justly  be  decided  by  simply  balancing  two  considerations: 
hardship  to  the  debtor  and  the  necessity  of  final  satisfaction  for  the 
creditor. 

From  this  standpoint,  that  there  is  no  merger  seems  much  the 
sounder  view.  There  is  less  reason  for  applying  the  doctrine  in  this 
class  of  cases  than  in  that  where  the  original  cause  is  held  to  be  merged 
in  the  judgment ;  for  there  the  merger  saves  the  expense  and  trouble  of 
re-opening  all  the  manifold  questions  which  are  necessary  to  an  original 
litigation.^*  The  fact  that  the  plaintiff  may  abuse  his  remedy  by  vexa- 
tiously  prosecuting  a  great  multiplicity  of  suits  upon  one  judgment 
seems  no  argument  for  denying  him  a  remedy  when  properly  used ;  and 
in  case  of  abuse  it  may  easily  be  denied.^"  On  the  other  hand,  a  cred- 
itor seems  entitled  to  as  many  judgments  as  he  may  in  good  faith  pro- 
cure before  satisfaction;  for  nothing  but  the  flight  of  the  debtor  from 
one  jurisdiction  to  another  could  make  many  such  suits  necessary.  Be- 
sides, even  if  the  creditor  had  an  outstanding  judgment  in  every  state 
of  the  union,  a  satisfaction  of  one  discharges  all,^"  and  the  debtor  is  not 
injured  except  as  to  costs.  Even  a  more  weighty  argument  in  favor 
of  this  view  is  the  effect  which  the  doctrine  of  merger  has  in  altering 
the  position  of  creditors;  for  courts  which  adhere  to  it  are  compelled 
to  hold  that,  with  the  merger  of  the  first  judgment  in  the  second,  the 
lien  of  the  first  upon  the  debtor's  property  is  discharged,^  ^  and  that  the 
creditor,  as  a  reward  for  his  diligence,  has  his  rights  postponed  to  sub- 
sequent judgment  liens. 

To  the  judicial  sentiment  against  this  application  of  the  principle  of 
merger,  the  Supreme  Court  of  California  has  now  added  the  weight  of 
its  opinion  in  Lilly-Bracket  Co.  v.  Sonneman  (Cal.  1912)  126  Pac.  483. 
In  a  suit  upon  a  Massachusetts  judgment  the  defendant  pleaded  that 
it  had  been  merged  in  a  judgment  in  debt  procured  upon  it  in  Wash- 
ington ;  but  the  court  denied  this  contention  and  permitted  the  plaintiff 
to  recover. 

"Gould  V.  Hayden  supra. 

"Ames  V.  Hoy  (1859)  12  Cal.  11. 

"See  Banking  Co.  v.  Addington  (1896)  i  Ind.  Ter.  304;  Mumford  v. 
Stocker  (N.  Y.  1823)  i  Cow,  178.  If  a  difference  in  degree  means  only 
that  in  regard  to  one  security  questions  may  still  be  raised  which  in  regard 
to  the  other  are  concluded,  it  is  submitted  that  the  judgments  are  not  of 
equal  degree.  Conclusive  as  a  judgment  may  be,  still  when  sued  upon 
in  a  sister  state,  questions  as  to  the  jurisdiction  of  the  court  which  rendered 
it,  and  as  to  fraud  in  its  procurement  may  still  be  raised.  Story,  Conflict 
of  Laws,  (8th  ed.)  §  609.  Ihough  there  is  no  authority  for  the  proposition, 
it  seems  that  the  second  judgment  would  set  these  questions  at  rest 
forever. 

"See  Weeks  v.  Pearsons  supra. 

"Keeler  v.  King  (N.  Y.  1847)    i  Barb.  390. 

"Tarver  v.  Rankin  (1847)  3  Ga.  210. 

"Denegre  v.   Haun  supra:  Purdy  v.  Doyle    (N.  Y.   1829)    i   Paige  558. 


RECENT  DECISIONS. 

Harry  Davenport,  Editor-in-Charge . 
H.  Bartow   Farr,  Associate  Editor. 

Bankruptcy — National  Bankruptcy  Act — Conflict  with  State 
Insolvency  Laws. — A  statute  of  California  provided  methods  for  dis- 
tributing the  assets  of  insolvent  corporations,  and  in  addition  pro- 
vided certain  regulative  measures  for  winding  up  solvent  concerns. 
Held,  although  those  features  of  the  State  law  which  are  in  their  nature 
insolvency  laws  are  ipso  facto  suspended  by  the  National  Bankruptcy 
Act,  yet  those  provisions  of  the  statute  which  merely  regulate  domestic 
corporations  are  eifective.  Continental  Building  &  Loan  Association 
V.  Supenor  Court  (Cal.  1912)  126  Pac.  476.     See  Notes,  p.  64. 

Bankruptcy — Partnership — Firm  as  Partner — Marshalling  of  As- 
sets.— A  partnership  united  with  an  individual  to  form  a  larger  firm, 
which  became  bankrupt.  The  small  partnership  was  also  insolvent. 
Creditors  of  the  large  firm  claimed  they  should  share  pro  rata  in  the 
distribution  of  assets  of  the  small  firm.  Held,  the  members  of  the  latter 
had  a  prior  right  to  its  assets.  In  re  Enowlton  &  Co.  (D.  C.  E.  D. 
Pa.  1912)  196  Fed.  837. 

The  doctrine  of  equity  that  creditors  of  a  partner  have  priority  as 
to  his  separate  assets,  while  the  funds  of  the  firm  shall  be  primarily 
devoted  to  its  own  creditors,  although  subject  to  much  criticism  as 
illogical  and  empirical,  see  Burdick,  Partnership,  283,  286,  has  been 
crystallized  in  §  5-f  of  the  Bankruptcy  Act  and  is  applied  invariably 
where  the  partnership  is  composed  of  natural  members.  In  re  Telfer 
(1910)  184  Fed.  224.  As  partnerships  have  been  adjudged  capable  not 
only  of  uniting  with  individuals  to  form  larger  firms  without  losing 
their  individuality,  irrespective  of  internal  changes  they  may  undergo, 
Raymond  v.  Putnam  (1862)  44  N.  H.  160;  see  Oulich  v.  OulicTc  (1835) 
14  N.  J.  L.  578,  but  of  being  administered  in  bankruptcy  on  this  basis. 
In  re  Assignment  of  Gilbert  (1896)  94  Wis.  108;  Bulloch  v.  Huhhard 
(1863)  23  Cal.  496 ;  see  In  re  Hamilton  (1880)  1  Fed.  800,  the  language 
of  §  5-f  would  seem  to  embrace  a  firm  as  partner,  especially  since  the 
Bankruptcy  Act  regards  a  partnership  as  an  entity.  In  re  Bertenshaw 
(1907)  157  Fed.  363;  8  Columbia  Law  Review  391.  It  would  follow 
that  the  creditors  of  the  small  partnership  in  the  principal  case  were 
properly  preferred  in  the  distribution  of  its  assets.  But  should  its 
position  as  a  partner  in  the  large  firm  be  held  to  destroy  the  integrity 
of  the  small  firm,  then  a  fortiori  would  the  decision  be  sound,  for  the 
creditors  of  the  small  firm  would  then  be  creditors  of  the  individual 
members  of  the  large  firm,  and  the  very  terms  of  §  5-f  would  give  them 
priority  over  creditors  whose  rights  were  primarily  against  the  conjoint 
partnership.    In  re  Telfer  supra. 

Bankruptcy — Surety's  Claim  for  Indemnity. — A  surety,  who  had 
paid  the  obligee  after  the  principal's  discharge  in  bankruptcy,  sued 
the  principal  upon  his  written  contract  of  indemnity.  The  obligee 
had  proved  his  claim  in  bankruptcy,  but  there  had  been  no  dividend. 
Held,  the  surety  could  recover.  R.  P.  Williams  &  Co.  v.  United  States 
Fidelity  &  Guaranty  Co.  (Ga.  1912)  75  S.  E.  1067. 
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A  surety  who  has  not  discharged  his  principal's  obligation  before 
the  latter's  petition  in  bankruptcy  plainly  has  no  cause  of  action  for 
indemnity  at  that  time,  and  therefore  cannot  prove  his  claim  against 
the  assets.  Phillips  v.  Dreher  Co.  (1902)  112  Fed.  404;  cf.  In  re 
Gehhard  (1905)  140  Fed.  571;  see  8  Columbia  Law  Review  305; 
but  see  In  re  O'Donnell  (1904)  131  Fed.  150.  By  §  57-i  of  the  Bank- 
ruptcy Act,  U.  S.  Comp.  Stat.  (1901)  3418,  3443,  however,  a  surety  may 
prove  the  obligee's  claim  for  him,  or  may  become  subrogated  to  it  upon 
payment.  Thus  the  surety  can  secure  for  the  obligee  whatever  dividend 
he  may  be  entitled  to.,  and  therefore,  by  reducing  his  own  liability, 
can  enjoy  all  the  advantages  of  a  provable  claim.  If  he  becomes 
subrogated  to  the  obligee's  claim  by  payment,  the  courts  recognize, 
particularly  when  any  question  of  preference  arises,  that  §  57-j  gives 
him  rights  only  under  the  obligee's  claim,  and  not  under  his  own. 
Livingstone  v.  Heineman  (1903)  120  Fed.  786;  Sivarts  v.  Siegel  (1902) 
117  Fed.  13.  Since  §  57-i  does  not  render  the  surety  's  own  claim 
provable,  see  Insley  v.  Garside  (1903)  121  Fed.  699,  and  since  the 
acquisition  of  an  additional  right  by  subrogation  can  hardly  be  held 
to  void  the  valid  written  contract  of  indemnity,  it  would  appear  that 
the  indemnity  claim  was  in  no  way  affected  by  the  discharge,  and 
that  the  surety  may  recover  upon  it.  But  this  view  gives  the  surety 
a  double  protection,  as  if  he  had  both  a  provable  and  an  unprovable 
claim,  and  it  is  doubtful  if  such  an  exceptional  result  was  intended 
to  be  effected  by  §  57-i.  see  Smith  v.  Wheeler  (N.  Y.  1900)  55  App. 
Div.  170;  Bayer  Y.  Comstock  (1901)  115  la.  187;  cf.  Goding  v.  Roscen- 
thal  (1901)  180  Mass.  43. 

Chattel  Mortgages — Agister's  Liek — Priority. — The  plaintiff  held  a 
chattel  mortgage  on  two  horses,  which,  subsequently  to  the  filing  of 
the  mortgage,  had  been  entrusted  to  defendant  by  the  mortgagor  for 
agistment.  In  an  action  of  replevin  the  defendant  set  up  his  agister's 
lien.  Held,  the  plaintiff  was  entitled  to  the  horses.  Rohrer  v.  Boss 
(Colo.  1912)  125  Pac.  489. 

As  an  agister  had  no  lien  at  common  law,  Jackson  v.  Cummins 
(1839)  5  M.  &  W.  342,  a  statute  creating  one  should  be  strictly  con- 
strued so  as  to  exclude  the  idea  that  the  legislature  intended  to  give 
the  lien  priority  over  all  existing  encumbrances.  Hanch  v.  Ripley 
(1890)  127  Ind.  151;  Bank  v.  Scott  (1898)  7  N.  D.  312.  Nevertheless, 
when  animals  subject  to  a  recorded  chattel  mortgage  are,  without  the 
knowledge  of  the  mortgagee,  left  with  an  agister  by  the  mortgagor,  the 
cases  are  in  conflct  as  to  the  rights  of  the  parties.  On  the  one  hand 
it  is  held  that,  as  agistment  is  incidental  to  the  preservation  of  the 
property,  the  mortgagee's  consent  to  the  agister's  statutory  lien  is  to 
be  implied.  Ca.se  v.  Allen  (1878)  21  Kan.  217;  Alymor<e  v.  Kahn  (1896) 
11  Oh.  C.  C.  392.  But  by  the  sounder  view  there  can  be  no  such 
inference  from  the  mere  fact  that  the  mortgagor  is  left  in  possession, 
1  Jones,  Liens,  (2nd  ed.)  §  691  et  seq;  Howes  v.  Newcomh  (1888)  146 
Mass.  76;  Wright  v.  Sherman  (1892)  3  S.  D.  290,  as  this  is  the  usual 
form  of  the  transaction  and  the  mortgagee  ciinnot  by  implication  be 
held  to  have  assented  to  the  impairment  of  his  security,  the  reasonable 
assumption  being  that  the  mortgagor  himself  would  care  for  the 
animals.  Ingalls  v.  Vance  (1889)  61  Vt.  582.  Moreover,  the  record 
of  the  mortgage  is  constructive  notice  of  the  prior  encumbrance  to 
the  agister  and  should,  therefore,  prevent  his  acquisition  of  rights 
against  the  mortgagee,   McGhee   v.   Edwards    (1889)    87   Tenn.   606; 
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Chapman  v.  Bank  (1892)  98  Ala.  528,  but  not  affect  the  assertion  of 
the  lien  against  the  mortgagor.  The  principal  case  adopts  this  view, 
which  is  supported  by  the  weight  of  authority. 

Chattel  Mortgages — Record  as  Notice — Defective  Execution. — A 
chattel  mortgage,  defectively  executed  in  that  one  of  the  subscribing 
witnesses  was  a  member  of  the  mortgagee  partnership,  was  filed.  Held, 
the  record  was  notice  to  subsequent  purchasers  from  the  mortgagor, 
since  the  defect  did  not  appear  upon  the  face  of  the  mortgage.  Berkner 
et  al.  V.  D'Evelyn  et  al.  (Minn.  1912)  137  N.  W.  1097. 

When  a  defect  in  the  execution  of  a  chattel  mortgage  appears  upon 
its  face,  the  filing  of  the  mortgage  will  not  constitute  notice  to  pur- 
chasers, upon  the  ground  that  the  recording  clerk  has  no  right  to  accept 
for  record  an  instrument  plainly  not  complying  with  the  statute,  as 
where  the  acknowledgment  is  not  accompanied  by  a  required  certificate, 
Tweto  V.  Horton  (1903)  90  Minn.  451,  or  where  the  mortgagee  himself 
witnesses  or  takes  acknowledgment  of  the  mortgage.  Donovan  v.  Ele- 
vator Co.  (1899)  8  N.  D.  585;  see  Stevens  v.  Hampton  (1870)  46  Mo. 
404.  But  when,  for  example,  the  acknowledgment  is  taken  by  a  stock- 
holder in  a  mortgagee  corporation,  Boswell  v.  Bank  (1907)  16  Wyo.  161, 
or  by  the  owner  of  one  of  the  notes  secured  by  the  mortgage,  Meckel 
Bros.  Co.  V.  De  Witt  (1901)  23  Oh.  C.  C.  174,  it  is  the  duty  of  the  clerk, 
since  he  can  see  no  defect,  to  file  the  instrument,  and  the  majority  of 
cases  hold  that  the  record  is  notice,  for  the  reason  that  any  other  rule 
would  destroy  the  reliability  of  the  public  records.  See  Titus  v.  Johnson 
(1878)  50  Tex.  224.  There  is  a  contrary  opinion,  however,  which  pro- 
ceeds upon  the  ground  that  it  would  encourage  fraud  to  permit  an  in- 
terested party,  in  any  case,  to  witness  the  mortgage  or  take  the  acknowl- 
edgment without  destroying  its  validity  as  notice.  Wilson  v.  Traer  & 
Co.  (1866)  20  la.  231;  Kothe  v.  Krag-Reynolds  Co.  (1898)  20  Ind.  App. 
293.  This  view  is  suported  by  the  fact  that  the  recording  acts  are 
statutory,  and  should  be  strictly  construed  against  the  mortgagee,  for 
whose  benefit  they  have  been  enacted.  First  Nat.  Bank  v.  Hacoda  Co. 
(1910)  169  Ala.  476.  In  the  principal  case  the  name  of  the  disqualified 
witness  appeared  in  the  partnership  name  of  the  mortgagee;  but  in 
Wilson  V.  Traer  Co.  supra  and  Kothe  v.  Krag-Reynolds  Co.  supra  this 
was  not  regarded  as  making  the  defect  apparent. 

Conflict  of  Laws — Master  and  Servant — Servant's  Action  fob 
Negligence. — The  plaintiff,  working  on  the  defendant's  ship,  under  a 
contract  of  employment  made  in  Germany,  was  injured  by  his  master's 
negligence  in  the  port  of  New  York.  Held,  the  Workmen's  Compensa- 
tion Law  of  Germany  should  be  enforced.  Schweitzer  v.  Hamburg 
American  Line  (1912)  48  N.  Y.  L.  J.  No.  57. 

As  a  general  rule,  a  tort  action  is  governed  by  the  law  of  the  place 
where  the  injury  occurred,  rather  than  by  the  law  of  the  forum.  2 
WLarton,  Confl.  of  Laws,  (3rd  ed.)  §  478-6.  When,  however,  the  tort 
committed  constitutes  also  a  breach  of  a  contract  which  was  made  else- 
where, it  has  been  held  that  the  lex  loci  contractus  prevails,  on  the 
ground  that  the  parties  presumably  contracted  with  reference  to  it. 
Dyke  v.  Erie  B.  R.  Co.  (1871)  45  N.  Y.  113;  Dupont  v.  Quebec  8.  8. 
Co.  (Can.  1896)  L.  R.  11  Que.  S.  C.  188,  and  that  the  contract  itself 
gives  rise  to  the  tort  liability.  Burdick,  Torts,  (2nd  ed.)  8.  If  the  ex- 
press terms  of  the  contract  must  be  relied  upon  undoubtedly  this  rule 
should  be  applied,  even  though  the  form  of  the  action  be  in  tort.     2 
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Wharton,  Confl.  of  Laws,  (3rd  ed.)  §  478-6.  When,  however,  the 
action  is  for  breach  of  an  obligation  imposed  by  law  because  of  the  rela- 
tion between  the  parties  rather  than  for  breach  of  the  contract  which 
established  such  relation,  the  existence  of  the  contract  should  not  pre- 
vent the  lex  loci  delicti  from  governing.  Kans.  City  Ry.  Co.  v.  Becker 
(1899)  67  Ark.  1;  Nashville  etc.  Ry.  Co.  v.  Eakin  (Tenn.  1869)  6 
Coldw.  582.  Since  the  injured  servant  may  elect  to  sue  in  assumpsit 
this  view  always  ensures  statutory  recovery  when  a  workmen's  compen- 
sation act  has  been  adopted  either  by  the  lex  loci  contractus  or  the  lex 
loci  delicti.  Rick  v.  Saginaw  B.  T.  Co.  (1903)  132  Mich.  237;  Ala.  etc. 
Ry.  Co.  V.  Carroll  (1892)  97  Ala.  126;  Pensahene  v.  Auditore  Co. 
(1912)  48  N.  Y.  L.  J.  No.  67. 

Constitutional  Law — Admission  of  States — Restriction  in  Enabling 
Act. — The  defendant  was  indicted  for  a  breach  of  a  Federal  statute 
based  upon  a  provision  in  the  New  Mexico  enabling  act  forbidding  the 
introduction  of  liquors  into  Indian  country,  which  term,  it  was  pro- 
vided, should  include  all  lands  owned  or  occupied  by  the  Pueblo 
Indians.  Held,  the  defendant's  demurrer  should  be  sustained,  as  the 
restriction  in  the  enabling  act  was  ineffective.  United  States  v. 
Sandoval  (D.  C.  N.  M.  1912)  198  Fed.  539. 

The  United  States,  though  free  to  exclude  a  territory  from  state- 
hood, may  not  admit  it  subject  to  any  restriction,  else  the  powers  of 
the  Federal  government  would  cease  to  be  enumerated  by  the  Con- 
stitution alone,  and  the  Union  would  become  one  of  unequal  States. 
Pollard's  Lessee  v.  Hagan  (1845)  44  U.  S.  212;  Coyle  v.  Oklahoma 
(1911)  221  U.  S.  559;  10  Columbia  Law  Review  591.  These  results, 
it  seems,  can  only  be  avoided  by  holding  invalid  any  stipulation  in 
an  enabling  act  which  would  not  be  effectual  if  the  subject  of  Con- 
gressional legislation  after  the  State's  admission.  Coyle  v.  Oklahoma 
supra,  573.  An  apparent  exception  arises  in  the  reservation  of  jurisdic- 
tion over  the  Indian  tribes,  but  this  is  valid  upon  the  theory  that  the 
United  States  is  the  guardian  of  the  Indians  and  the  trustee  of  their 
lands.  10  Columbia  Law  Review  supra,  596;  see  The  Kansas  Indians 
(1866)  5  Wall.  737.  But  since  the  Pueblos  are  citizens  and  freeholders, 
United  States  v.  Joseph  (1876)  94  U.  S.  614,  the  question  of  the  right 
of  Congress  to  deprive  a  State  of  part  of  its  police  power  as  a  con- 
dition of  admission  was  squarely  presented,  and  the  court  necessarily 
denied  such  a  right,  even  though  the  State  had  acquiesced. 

Constitutional  Law — Taxation — Special  Assessments. — A  city  was 
authorized  by  statute  to  improve  its  boardwalk  at  the  expense  of  abut- 
ting owners  in  proportion  to  the  frontage  of  their  property.  Held, 
such  assessments  did  not  constitute  a  taking  of  property  without  due 
process  of  law.  Bassett  v.  Mayor  &  City  Council  of  Ocean  City 
(Md.  1912)  84  Atl.  262. 

The  right  of  the  legislature  to  create  special  taxing  districts  to 
bear  the  expense  of  public  improvements  therein,  States  v.  Fuller 
(1870)  34  N.  J.  L.  227;  Webster  v.  Fargo  (1901)  181  U.  S.  394,  is 
usually  put  on  the  ground  that  those  within  the  districts  are  specially 
benefited.  English  v.  Wilmington  (Del.  1895)  2  Marv.  63.  This  has 
led  to  the  view  in  some  jurisdictions  that  the  cost  of  street  improvements 
can  be  assessed  upon  abutting  property  only  to  the  extent  of  special 
benefits  conferred.  Adams  v.  Shelhyville  (1900)  154  Ind.  467;  Cham- 
berlain V.  Cleveland  (1878)  34  Oh.  St.  551.  By  the  weight  of  authority, 
however,  the  declaration  by  the  legislature  that  such  property  is  deemed 
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to  have  been  specially  benefited  is  conclusive,  4  Dillon,  Munic.  Corp.,  (5th 
ed.)  §  1431  et  seq;  White  v.  People  (1880)  94  111.  604,  and  its  determina- 
tion of  the  mode  of  assessment  is  not  subject  to  review  by  the  courts, 
French  v.  Barber  Asphalt  Paving  Co.  (1901)  181  U.  S.  324;  People  v. 
Pitt  (1902)  169  N.  Y.  521,  unless  it  is  clearly  and  manifestly  unfair. 
Norwood  V.  Baker  (1898)  172  U.  S.  269.  Although  occasional  hard- 
ship may  result,  Seattle  v.  Kelleher  (1904)  195  U.  S.  351,  the  foot 
front  rule  provides  an  equitable  as  well  as  an  effective  method  of 
measuring  the  benefits  conferred;  Baltimore  v.  Johns  Hopkins 
Hospital  (1880)  56  Md.  1;  2  Cooley,  Taxation,  (3rd  ed.)  1218;  and 
there  are  no  circumstances  in  the  principal  case  such  as  are  present  in 
rural  and  agricultural  districts.  Be  Washington  Ave.  (1871)  69  Pa. 
352,  which  would  justify  the  court  in  declaring  the  assessment  unfair 
as  furnishing  no  possible  standard  of  benefits  received. 

Constitutional  Law — Veto  Power — Time  Limit  for  Return  of 
Bill. — The  New  Jersey  constitution  provides  that  a  bill  shall  become  a 
law  if  the  Governor  does  not  return  it,  with  his  objections,  to  the  House 
where  it  originated  within  five  days,  "unless  the  legislature  by  their  ad- 
journment prevent  its  return,  in  which  case  it  shall  not  be  a  law."  A 
bill  was  presented  to  the  Governor  and  on  the  same  day  the  House  took 
a  recess  for  ten  days.  The  Governor  returned  the  bill  with  his  veto 
upon  the  day  after  the  House  reconvened.  Held,  the  adjournment,  pre- 
venting the  return  within  five  days,  invalidated  the  bill.  In  re  Act 
Concerning^  Public  Utilities  (N.  J.  1912)  84  Atl.  906. 

The  legislature  has  a  right  to  adjourn  at  any  time  within  the  limit 
provided  by  the  constitution,  and  the  judiciary  may  not  investigate  its 
motives  in  so  doing.  See  S.  &  E.  B.  B.  Co.  v.  Cooper  (1859)  33  Pa. 
278,  283;  Harpending  v.  Haight  (1870)  39  Cal.  189,  202;  Cooley,  Const. 
Lim.,  (7th  ed.)  257.  If  "adjournment",  therefore,  should  be  construed 
to  denote  a  suspension  for  recess,  it  was  rightly  held  that  the  bill  did 
not  become  a  law.  But  in  two  jurisdictions  an  adjournment  has  been 
construed  to  mean  only  an  adjournment  sine  die,  upon  whifch  premise  it 
was  held,  in  a  like  situation,  that  the  legislature  was  still  an  organized 
body  to  whom  the  governor  could  have  communicated  his  veto  during 
the  recess  by  a  delivery  of  the  bill  to  an  officer  of  the  House  of  origin, 
which  was  the  best  return  possible,  and  that  upon  his  failure  to  thus 
return  the  bill  it  became  a  law.  Soldiers'  Voting  Bill  (1864)  45  N.  H. 
607 ;  Harpending  v.  Haight  supra.  By  a  third  view  the  period  of  recess 
is  dropped  from  computation,  so  that  the  time  within  which  the  return 
may  be  made  includes  only  those  days  during  which  the  bill  can  be  de- 
livered to  the  House  while  it  is  in  actual  session.  State  v.  South 
Norwalk  (1904)  77  Conn.  257.  This  seems  the  most  reasonable  con- 
struction, for  it  makes  the  return  public  and  certain,  and  would  prevent 
the  House  in  which  a  bill  had  originated  from  voiding  it  on  the  eve 
of  its  becoming  a  law  by  taking  a  short  recess,  which  would  be  the  in- 
evitable result  of  the  extreme  view  taken  in  the  principal  case. 

Corporations  —  Directiors  —  Voidable  Contract  —  Ratification  by 
Holding  Company. — The  plaintiff  corporation  entered  into  a  contract 
with  the  defendant  corporation.  The  contract  was  voidable  because  the 
plaintiff's  directors  were  stockholders  of  the  defendant.  A  corporation 
holding  the  majority  of  the  plaintiff's  stock,  and  having  the  same  di- 
rectorate, ratified  the  contract.  Held,  the  plaintiff  could  avoid  the  con- 
tract. Brooklyn  Heights  Bailroad  Co.  v.  Brooklyn  City  Bailroad  Co. 
(N.  Y.  1912)  151  App.  Div.  465.    See  Notes,  p.  56. 
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Corporations — Stock  Subscriptions — Eescission  for  Fraud. — A  stock- 
holder intervened  in  an  action  against  the  corporation,  claiming  a 
return  of  the  amount  of  his  subscription,  on  the  ground  that  it  had 
been  secured  by  the  fraud  of  the  corporation.  The  company  was  in- 
solvent and  there  were  creditors  whose  claims  had  arisen  after  the 
subscription  contract  was  made;  but  the  stockholder  had  acted 
promptly,  and  had  not  discovered  the  fraud  until  after  the  insolvency. 
Held,  the  stockholder's  claim  was  superior  to  that  of  corporate  creditors. 
People  V.  California  Safe  Deposit  &  Trust  Co.  (Cal.  1912)  126  Pac. 
516.    See  Notes,  p.  62. 

Criminal  Law — Defenses — Prior  Conviction  for  Felony. — A  prisoner 
serving  a  life  sentence  was  brought  up  on  an  indictment  for  another 
felony  committed  before  his  arrest.  Held,  the  court  could  try  and 
sentence  him.    Ex  parte  Tranmer  (Nev.  1912)  126  Pac.  337. 

A  plea  of  autrefois  attaint  for  another  felony  was  generally  a  good 
plea  at  common  law  upon  the  theory  that  a  second  prosecution  would  be 
useleso,  since  nothing  could  have  added  to  the  punishment  of  death 
or  outlawry  which  attended  the  former  attaint.  4  Bl.  Comm.  336, 
380;  see  State  v.  Connell  (1872)  49  Mo.  282.  This  plea,  except  to  a 
second  indictment  for  the  same  crime,  was  early  abolished  by  statute 
in  England,  7  &  8  George  IV.,  c.  28,  §  4,  and  in  this  country,  s&ve  in 
a  single  decision,  Crenshaw  v.  State  (Tenn.  1827)  1  Ma.rt.  &  Y.  122, 
has  never  been  recognized.  A  convict  is,  therefore,  amenable  to  the 
criminal  laws,  and  can  be  tried  at  once  for  a  crime  committed  during 
his  imprisonment,  Singleton  v.  State  (1894)  71  Miss.  782;  Ex  parte 
Brunding  (1871)  47  Mo.  255,  even  though  he  may  be  under  a  life 
sentence;  and  the  death  penalty  may  be  imposed  and  carried  out  at 
once,  Coleman  v.  State  (1896)  35  Tex.  Crim.  404;  see  Peri  v.  People 
(1872)  65  111.  17,  for  it  cannot  reasonably  be  claimed  that  the  prisoner, 
having  been  committed,  has  the  right  to  serve  out  his  sentence.  State 
v.  Brown  (1893)  119  Mo.  527;  Thomas  v.  People  (1876)  67  N.  Y.  218. 
The  principal  case,  however,  presents  a  novel  situation,  in  that  the 
second  crime  was  committed  before  the  prisoner's  arrest;  but  this, 
it  seems,  would  not  distinguish  it,  in  the  absence  of  some  bar  to  the 
prosecution  occasioned  by  lapse  of  time. 

Criminal  Law — Double  Jeopardy — Burglary  and  Larceny  Committed 
in  One  Transaction. — The  defendant  was  tried  upon  an  indictment 
consisting  of  two  counts,  one  of  which  alleged  breaking  and  entering 
a  post-ofl5ce  with  intent  to  steal,  and  the  second  a  larceny  committed 
within.  He  was  convicted  and  sentenced  separately  upon  both  counts, 
and  after  serving  his  sentence  for  the  burglary  sued  out  a  writ  of 
habeas  corpus  for  his  release  from  prison,  claiming  that  the  conviction 
for  larceny  violated  the  Constitutional  protection  against  double 
jeopardy.  Held,  the  petition  should  be  granted.  Munson  v.  Mc- 
Claughry  (C.  C.  A.  Eighth  Cir.  1912)  198  Fed.  72.    See  Notes,  p.  60. 

Eminent  Domain — Compensation — Suitability  of  Land  for  Use  for 
Which  It  Is  Taken. — An  irrigation  company  sought  to  condemn  a 
strip  of  land  on  which  there  was  an  abandoned  ditch,  particularly  useful 
for  its  purposes.  Held,  the  value  of  the  ditch  should  have  been  con- 
sidered in  estimating  the  damages.  Roberts  et  al.  v,  Scurvin  Bitch  Co. 
(Colo.  1912)  125  Pac.  552. 

The  general  test  for  estimating  a  fair  compensation  for  property 
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taken  under  the  exercise  of  the  power  of  eminent  domain  is  the 
market  value.  2  Lewis,  Eminent  Domain,  (2nd  ed.)  §  478;  C.  K.  & 
W.  R.  R.  Co.  V.  Parsons  (1893)  51  Kan.  408.  However,  no  little 
difficulty  has  been  encountered  in  determining  what  elements  enter  to 
make  up  the  market  value.  A  satisfactory  valuation  for  property 
which  is  readily  saleable  is  reached  by  considering  its  worth  to  one 
desiring,  but  under  no  necessity  to  buy,  or  to  the  owner  who  likewise 
is  willing,  but  not  compelled  to  sell.  Ligare  v.  Chicago  etc.  R.  R.  Co. 
(1897)^166  111.  249;  Kansas  City  etc.  R.  R.  Co.  v.  Fisher  (1892)  49 
Kan.  17.  But  if,  because  of  the  peculiar  conditions,  there  is  no  ex- 
change value,  a  determination  of  its  worth  must  be  gained  from  an  ex- 
amination into  its  natural  usefulness,  regarding  all  the  uses  of  which 
the  land  is  reasonably  capable.  Lowe  v.  City  of  Omaha  (1891)  33  Neb. 
587;  Little  Rock  etc.  R.  R.  Co.  v.  McGehee  (1883)  41  Ark.  202.  The 
land's  suitability  for  the  particular  use  which  the  condemnor  con- 
templates should  be  considered  in  the  estimate.  Boom  Co.  v.  Patterson 
(1878)  98  U.  S.  403;  Young  v.  Harrison  (1855)  17  Ga.  30,  but 
only  if  there  are  probable  buyers  in  an  open  market  who  desire  the 
land  for  the  same  purposes,  Gibson  v.  City  of  Norwalh  (1896)  13  Oh. 
C.  C.  428;  U.  S.  v.  Seufert  (1897)  78  Fed.  520,  since  the  theory  is 
to  give  fo  the  owner  compensation  for  his  loss  and  not  an  amount 
equal  to  the  value  received  by  the  condemning  company.  Hence  in 
the  principal  case  the  value  of  the  ditch  should  have  been  taken  into 
consideration  only  if  it  increased  the  market  value  of  the  land,  which 
is  improbable  under  the  peculiar  state  of  facts. 

Equity — Restrictive  CoveN'Ants — ^Building  Scheme — Property  Subse- 
quently Acquired  by  Common  Grantor. — The  owner  of  land  projected 
a  definite  building  scheme,  including  in  his  project  land  to  which  he 
had  no  title.  He  subsequently  acquired  this  and  conveyed  a  portion  of 
it  to  the  defendant,  subject  to  the  restrictions  of  the  general  plan. 
Held,  a  purchaser  of  the  land  originally  owned  could  enforce  these  re- 
strictions against  the  defendant  in  equity.  Schmidt  v.  Palisade  Supply 
Co.  et  al.  (N.  J.  1912)  84  Atl.  807. 

It  is  now  well  settled  that  in  the  case  of.  the  ordinary  building 
scheme  the  purchasers  may  enforce  the  restrictive  covenants  inter  se 
without  regard  to  the  relative  time  of  their  purchases.  De  Gray  v. 
Monmouth  Co.  (1892)  50  K  J.  Eq.  329;  12  Columbia  Law  Review 
158.  And  since  it  would  be  inequitable  to  allow  the  common  vendor  to 
defeat  the  scheme,  there  can  be  no  doubt  that  an  implied  contract 
arises  binding  him  to  observe  the  restrictions  himself  and  to  sell  only 
subject  to  the  covenants.  See  Machenzie  v.  Childers  (1889)  43  Ch. 
Div.  265.  The  principal  case  presents  a  novel  situation,  aptly  illus- 
trated, however,  by  the  analogy  of  an  equitable  assignment  of  an 
expectancy.  There  the  assignee's  rights  do  not  depend  upon  the  exist- 
ence of  a  res  to  which  his  interest  may  attach,  but  only  upon  the  per- 
sonal obligation  of  the  assignor  to  hold  the  property  for  him  when  it  is 
acquired.  12  Columbia  Law  Review  745.  Similarly,  a  mortgage  of 
after  acquired  property  is  effective  because  the  mortgagor  is  charged 
with  a  duty  to  hold  the  property  as  security  when  the  title  is  obtained 
or  when  the  property  comes  into  existence.  Holroyd  v.  Marshall  (1862) 
10  H.  L.  C.  191.  Here  the  vendor  was  under  an  obligation,  in  respect 
to  all  the  property  in  the  scheme,  whenever  acquired,  to  hold  it,  not 
absolutely  in  trust,  but  subject  to  the  restrictions  he  had  created. 
Finally,  when  the  defendant  took  the  property  with  notice  he  was 
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properly  compelled  to  observe  the  plaintiff's  right.  Lewis  v.  Gollner 
(1891)  121  N.  Y.  227;  see  Maitland,  Equity,  165,  166.  This  result 
accords  with  the  primary  principle  of  equity,  enforceable  through  its 
decree  in  personam,  that  the  holder  of  a  legal  right  shall  use  it  con- 
scientiously.   See  12  Columbia  Law  Review  756. 

Federal  Jurisdiction — Removal  of  Causes — Misjoinder  of  Resident 
Defendant. — The  plaintiff  joined  as  defendants  a  resident  and  a  non- 
resident railroad.  It  appeared  on  the  face  of  the  complaint  that  no 
cause  of  action  was  stated  against  the  resident.  Held,  the  Federal  court 
had  jurisdiction.  M'Allister  v.  Chesapeake  etc.  By.  Co.  (D,  C.  E.  D. 
Ky.  1912)  198  Fed.  660. 

The  Federal  courts  are  reluctant  to  take  jurisdiction  when  a  resi- 
dent has  been  joined  as  defendant  with  a  non-resident,  see  Regis  v. 
United  Drug  Co.  (1910)  180  Fed.  201,  and  the  latter's  right  to  remove 
seems  at  times  to  have  been  confined  to  instances  in  which  the  joinder 
was  tainted  with  fraud,  actual  or  imputed.  Floyt  v.  Shenango  Furnace 
Co.  (1911)  186  Fed.  539;  see  12  Columbia  Law  Review  359.  In  the 
absence  of  actual  fraud,  Wecker  v.  National  Enameling  Co.  (1907) 
204  TJ.  S.  176,  when  the  complaint  by  any  reasonable  construc^on  shows 
that  the  resident  was  properly  joined,  there  is  no  Federal  jurisdiction, 
Alabama  Southern  Ry.  v.  Thompson  (1906)  200  U.  S.  206;  Southern 
Ry.  Co.  v.  Miller  (1910)  217  TJ.  S.  209,  even  though  the  joinder  was 
made  to  oust  the  Federal  court.  Illinois  Central  Co.  v.  Sheegog  C1909) 
215  U.  S.  308;  Chicago  etc.  Ry.  Co.  v.  Willard  (1911)  220  TJ.  S.  413. 
On  the  other  hand,  if  it  is  clear  from  the  plaintiff's  pleadings  that  no 
cause  of  action  exists  against  the  resident  defendant,  the  cause  is  re- 
movable. Geer  v.  Mathieson  Alkali  Works  (1903)  190  TJ.  S.  428.  The 
sole  controversy  then  being  between  the  plaintiff  and  the  only  defendant 
against  whom  a  cause  of  action  is  stated,  the  non-resident,  the  language 
of  the  removal  statute  would  seem  to  give  the  Federal  court  jurisdic- 
tion, Atlantic  Coast  Line  Co.  v.  Bailey  (1907)  151  Fed.  891;  Lockhard 
V.  St.  Louis  etc.  Co.  (1909)  167  Fed.  675,  and  therefore  the  imputation 
of  fraud  is  unnecessary.  It  is  often  difficult  to  decide  whether  the  non- 
liability of  the  resident  is  a  question  of  law  which  the  State  court 
must  determine,  or  whether  it  appears  on  the  face  of  the  pleadings,  but 
the  court  in  the  principal  case  took  the  latter  view,  and  held  that  the 
jurisdiction  so  acquired  was  not  lost  by  its  decision  that  no  cause  of  ac- 
tion existed  against  the  non-resident. 

Judgments — Foreign  Judgments — Conclusiveness — Reciprocity. — 
The  plaintiff  sued  in  a  Federal  court  to  enforce  a  Mexican  judgment 
properly  rendered  by  a  court  of  competent  jurisdiction.  Held,  the 
judgment  was  conclusive  upon  the  merits.  Cruz  v.  O'Boyle  (D.  C.  M. 
D.  Pa.  1912)  197  Fed.  824. 

In  the  absence  of  fraud  or  want  of  jurisdiction,  the  English  courts 
now  recognize  the  final  judgment  in  personam  of  a  foreign  tribunal, 
when  sued  upon,  as  conclusive  of  the  merits.  Bank  of  Australasia  v. 
Nias  (1851)  16  Q.  B.  717;  Eersall  v.  Marshall  (1856)  1  C.  B.  [n.  s.] 
*241,  on  the  theory  that  it  imposes  upon  the  defendant  an  obligation  to 
pay  the  sum  awarded,  which  may  be  enforced  by  any  court  acquiring 
personal  jurisdiction.  See  Rousillon  v.  Rousillon  (1880)  L.  R.  14  Ch. 
Div.  351;  Williams  v.  Jones  (1845)  13  M.  &  W.  628.  This  sound 
view  is  further  supported  by  the  desirability  of  putting  an  end  to  liti- 
gation.    The  courts  of  this  country  were  generally  inclined  to  follow 
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the  English  doctrine,  Lazier  v.  Westcott  (1862)  26  N.  Y.  146;  Baher  v. 
Palmer  (1876)  83  111.  568,  until  the  case  of  Hilton  v.  Guyot  (1895)  159 
U.  S.  113  established  the  rule  that  a  foreign  judgment  rendered  under  a 
lejgal  system  not  repugnant  to  our  own,  should  be  given  only  the  recog- 
nition which  the  foreign  tribunal  gives  to  the  judgment  of  our  courts. 
See  Strauss  v.  Oonried  (1902)  121  Fed.  199 ;  Fisher  Brown  Co.  v.  Field- 
ing (1895)  67  Conn.  91.  This  test,  based  on  reciprocity,  seems  unsatis- 
factory from  a  legal  standpoint,  giving  to  a  foreign  judgment  a  weight 
fluctuating  with  every  change  in  the  attitude  of  the  courts  of  that  coun- 
try toward  our  decisions.  The  law  of  Mexico  likewise  recognizes  the 
rule  of  reciprocity  in  giving  effect  to  foreign  judgments.  See  Hilton  v. 
Guyot  supra,  226.  It  is  submitted  that  as  between  two  countries  adopt- 
ing this  rule,  the  first  case  arising  in  either  country  should  recognize 
the  other's  judgment  as  a  conclusive  exposition  of  its  law. 

Judgments — Merger  of  One  Judgment  in  Another. — To  an  action  of 
debt  in  California  upon  a  Massachusetts  judgment,  the  defendant 
pleaded  that  this  judgment  had  been  merged  in  a  judgment  rendered 
upon  it  in  Washington.  Held,  there  had  been  no  merger.  Lilly- 
Brachett  Go.  v.  Sonneman  (Cal.  1912)  126  Pac.  483.    See  Notes,  p.  69. 

Labor  Unions — Strikes — Right  to  Strike  for  Closed  Shop. — The  de- 
fendants instituted  a  strike  for  the  purpose  of  forcing  their  employer 
to  discharge  the  plaintiffs,  who  refused  to  join  the  defendants'  union. 
Held,  three  judges  dissenting,  the  plaintiffs  could  obtain  no  relief. 
Kemp  ei  al.  v.  Division  BJfl.  (111.  1912)  99  K  E.  389.    See  Notes,  p.  66. 

Landlord  and  Tenant — Abandonment — Duty  to  Re-Let. — ^In  an  ac- 
tion for  rent  due  on  a  lease  abandoned  by  the  tenant,  the  latter  pleaded 
in  mitigation  that  the  landlord  made  no  attempt  to  re-let  the  premises. 
Held,  one  judge  dissenting,  the  plea  was  bad.  National  Exchange  Bank 
v.  Hahn  (Okla.  1912)  126  Pac.  554. 

It  is  familiar  law  that  a  servant  who  has  been  wrongfully  discharged 
by  his  master  is  under  a  duty  to  minimize  his  damages  as  far  as  reason- 
ably possible.  1  Sedgwick,  Damages,  (9th  ed.)  §  206.  Upon  this  ap- 
parent analogy,  see  Winant  v.  Hines  (N.  Y.  1887)  14  Daly  187,  it  has 
been  held  that  a  corresponding  duty  exists  where  a  tenant  abandons  his 
lease.  Resser  v.  Corwin  (1897)  72  111.  App.  625;  see  Greene  v. 
Waggoner  (N.  Y.  1859)  2  Hilt.  297.  In  the  former  class  of  cases,  how- 
ever, the  repudiation  of  the  contract  by  the  employer  has  the  effect  of 
terminating  the  relation  of  master  and  servant.  Champion  v.  Harts- 
horne  (1833)  9  Conn.  564,  leaving  the  latter  the  sole  remedy  of  suing 
for  breach  of  contract,  with  the  accompanying  duty  to  seek  other  em- 
ployment. Howard  v.  Daly  (1875)  61  N.  Y.  362.  So  also  where  a  char- 
ter party  has  been  repudiated  by  the  charterer  his  interest,  which  ex- 
isted merely  by  virtue  of  contract,  revests  in  the  owner,  who  has  a  like 
remedy  subject  to  a  like  duty.  Dunn  v.  Allen  (N.  Y.  1901)  59  App. 
Div.  561;  see  Johnson  v.  Meeher  (1884)  96  N.  Y.  93.  A  tenant,  on  the 
other  hand,  acquires  by  a  lease  an  actual  estate  independent  of  con- 
tract, 1  Tiffany,  Land.  &  Ten.  §  16,  of  which  he  cannot  divest  himself 
by  mere  abandonment;  Shannon  v.  Burr  (N.  Y.  1856)  1  Hilt.  39; 
Brown  v.  Kite  (Tenn.  1814)  2  Overt.  233;  hence  his  landlord  retains 
the  right  to  sue  on  the  covenant  for  the  full  arrears  of  rent.  It  would 
seem  that  a  more  appropriate  analogy  might  be  drawn  from  cases  where 
a  vendee  under  an  executed  contract  of  sale  repudiates  the  transaction. 
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and  is  nevertheless  held  liable  for  the  contract  price.  Hunter  v. 
Wetsell  (1881)  84  K  Y.  549.  The  principal  case,  therefore,  in  accord- 
ance with  the  general  rule,  rightly  held  that  the  doctrine  of  avoidable 
consequences  was  inapplicable.  3  Sutherland,  Damages,  (3rd  ed.) 
§844. 

Libel  and  Slander — Newspaper  Criticism — Fair  Comment. — In  an  ac- 
tion of  libel  for  a  criticism  of  the  plaintiff's  book,  the  defendant 
pleaded  fair  comment.  Held,  the  defense  changed  the  action  from  one 
of  strict  libel  to  one  in  the  nature  of  an  action  on  the  case  for  injuries 
resulting  from  unfair  comment,  and  therefore  no  special  damage  need 
be  proved.  Post  Publishing  Co.  v.  Peclc  (C.  C.  D.  Mass.  1912)  199 
Fed.  6. 

The  right  of  free  speech  carries  with  it  the  right  to  discuss  matters 
of  public  interest,  and  the  press  may,  therefore,  comment  fairly  on 
literary  productions  presented  to  the  public.  Carr  v.  Hood  (1808)  1 
Camp.  355-n.;  McQuire  v.  Western  Morning  News  Co.  L.  K.  [1903]  2 
K.  B.  100;  Bowling  v.  Livingstone  (1896)  108  Mich.  321.  It  has  been 
held  that  fair  comment  is  privileged  defamation,  the  privilege  consist- 
ing in  the  right  to  hold  up  to  ridicule  and  contempt,  for  the  public's 
benefit,  such  literary  works  as,  in  the  critic's  opinion,  merit  the  treat- 
ment. Henwood  v.  Harrison  (1872)  7  C.  P.  606;  Ross  v.  Ward 
(1901)  14  S.  D.  240;  see  23  Law  Q.  Rev.  97.  The  better  view,  however, 
regards  fair  comment  as  a  matter  of  common  right,  Burdick,  Torts, 
(2nd  ed.)  331;  Pollock,  Torts,  (8th  ed.)  257  et  seq.,  and  adverse  criti- 
cism as  never  libelous  if  it  remains  within  the  bounds  of  fair  comment 
and  attacks  only  the  writings  and  not  the  character  of  the  author. 
Camphell  v.  Spottiswoode  (1863)  3  B.  &  S.  769;  Merivale  v.  Carson 
(1887)  20  Q.  B.  D.  275.  The  defense  of  privilege,^  therefore, 
differs  from  that  of  fair  comment  in  that  the  former  is  a  justification 
of  defamatory  words  which,  but  for  the  privilege,  would  be  actionable, 
McCarty  v.  Lamhley  (N.  Y.  1897)  20  App.  Div.  264,  while  the  latter 
defense,  which  is  set  up  in  the  principal  case,  is  a  denial  of  libel,  as 
nothing  is  libelous  and  at  the  same  time  fair  comment.  Accordingly 
this  plea  in  no  way  changes  the  cause  of  action,  which  remains  one  of 
strict  libel. 

Negligence — Last  Clear  Chance — Injury  to  Goods. — The  plaintiff's 
cotton,  negligently  stored  on  a  compress  platform,  was  destroyed  by  fire 
caused  by  sparks  from  the  defendant's  locomotive.  The  engineer,  hav- 
ing discovered  the  danger,  could  have  averted  the  injury  by  using  an- 
other track.  Held,  one  judge  dissenting,  the  defendant  was  liable. 
Furst-Edwards  Co.  v.  8t.  Louis  S.  W.  By.  Co.  (Tex.  1912)  146  S.  W. 
1024. 

The  principle  that  one  who  has  been  negligent  and  suffers  damage 
may  nevertheless  recover  if  the  defendant  had  a  clear  chance  to  prevent 
the  injury  by  the  exercise  of  ordinary  care,  Harrington  v.  Los  Angeles 
Ry.  Co.  (1903)  140  Cal.  514;  B.  &  0.  Ry.  Co.  v.  Hellenthal  (1898)  88  ' 
Fed.  116;  contra,  C.  B.  &  Q.  Ry.  Co.  v.  Lilley  (Neb.  1903)  93  N.  W. 
1012,  has  found  its  most  frequent  expression  in  suits  against  railroads 
for  personal  injuries  to  trespassers,  where  the  defendant  was  engaged 
in  the  use  of  a  highly  dangerous  instrument,  and  the  principle  is,  in- 
deed, sometimes  based  on  purely  humanitarian  considerations.  Si. 
Louis  R.  R.  Co.  V.  Jacohson  (1902)  28  Tex.  Civ.  App.  150;  Hanlon  v. 
Mo.  Pac.  Ry.  Co.  (1891)  104  Mo.  381,  389.  While  this  ground,  if  sound, 
might  also  justify  recovery  for  injuries  to  beasts,  see  Daviea  v.  Mann 
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(1842)  10  M.  &  W.  545,  it  evidently  can  have  no  application  where  in- 
animate property  alone  is  concerned.  But  since  the  prevailing  theory 
is  that  the  defendant's  negligence  is  a  breach  of  his  new  duty  to  avoid 
the  injury  after  discovering  the  peril,  and  therefore  supersedes  the 
plaintiff's  negligence  as  a  proximate  or  decisive  cause,  Indianapolis  St. 
By.  Co.  V.  Schmidt  (1904)  35  Ind.  App.  202;  12  Columbia  Law  Re- 
view 729,  it  seems,  as  was  held  in  the  principal  case,  that  there  is  no 
reason  for  not  allowing  recovery  for  injuries  to  property  as  well  as  to 
persons  in  the  same  situation.  Edwards  v.  Bonner  (1896)  12  Tex.  Civ. 
App.  236;  but  see  Martin  v.  T.  &  P.  By.  Co.  (1894)  87  Tex.  117. 

Negligence — ^Proximate  Cause — Attempted  Rescue. — The  plaintiff  left 
a  position  of  safety  and  attempted  to  rescue  one  who  had  been  placed 
in  a  perilous  situation  through  the  defendant's  negligence.  In  the 
explosion  that  followed  the  plaintiff  was  injured.  Held,  he  was  not 
guilty  of  negligence  per  se.  Perpich  v.  Leetonia  Mining  Co.  (Minn. 
1912)  137  N.  W.  12. 

The  law  does  not  impute  contributory  negligence  to  one  who  endan- 
gers himself  in  an  attempt  to  save  the  life  of  a  person  imperilled  by  the 
negligence  of  another,  unless  such  acts  would  be  deemed  reckless  by  an 
ordinarily  prudent  person  in  the  same  circumstances ;  Eckert  v.  L.  I.  By. 
Co.  (1871)  43  N.  Y.  502;  Corhin  v.  Philadelphia  (1900)  195  Pa.  St.  461; 
and  where  the  emergency  is  sudden,  with  little  time  for  deliberation,  the 
same  accuracy  of  judgment  is  not  exacted  as  would  be  required  under 
other  circumstances.  P.  B.  B.  v.  Langendorf  (1891)  48  Oh.  St.  316;  Cott- 
rill  V.  C.  M.  &  St.  P.  By.  Co.  (1879)  47  Wis.  634.  Some  courts,  how- 
ever, in  their  refusal  to  grant  a  recovery  hold  that  the  defendant's 
negligence  is  not  the  proximate  ca.use  of  the  plaintiff's  injury;  Ander- 
son V.  Northern  B.  W.  Co.  (Can.  1875)  25  U.  C.  C.  P.  301,  318,  319; 
see  E.  &  C.  B.  Co.  v.  Hiatt  (1861)  17  Ind.  102,  but  while  it  is  true 
that  the  immediate  cause  of  the  plaintiff's  injury  is  his  own  act,  yet 
such  act  is  instinctive  and  is  therefore  the  natural  and  probable 
consequence  of  the  defendant's  negligence.  Gihney  v.  State  (1893) 
137  N.  Y.  1;  Maryland  Steel  Co.  v.  Marney  (1898)  88  Md.  482;  8 
Columbia  Law  Review  667.  Thus  the  plaintiff's  right  to  recover  is 
based  upon  strict  legal  principle  and  is  not  merely  given  in  recognition 
of  his  meritorious  conduct.  See  dissenting  opinion  in  Corhin  v.  Phila- 
delphia supra. 

Officers — Eligibility  of  Judge  for  Other  Office. — A  judge  was 
nominated  for  governor.  His  term  as  judge  would  expire  after  the 
election  but  before  the  induction  to  the  new  office,  provided  his  suces- 
sor  duly  qualified.  Held,  a  constitutional  provision  that  judges  shall 
be  ineligible  to  any  other  office  was  ground  for  prohibiting  the  certifica- 
tion of  his  nomination.  State  ex.  rel.  Beynolds  v.  Howell  (Wash.  1912) 
126  Pac.  954. 

In  construing  the  term  "eligible"  the  courts  have  not  felt  bound  by 
its  derivative  meaning,  "capable  of  being  chosen,"  but  have  sought  the 
purpose  of  the  law  in  considerations  of  expediency.  When  the  object 
is  merely  to  insure  the  fitness  of  candidates  to  hold  office,  as  by  requir- 
ing the  attainment  of  a  certain  age,  see  Smith  v.  Moore  (1893)  90 
Ind.  294,  303,  it  seems  enough  if  the  person  is  qualified  when  the  term 
begins,  though  it  is  doubtful  whether  this  construction  is  justified  when 
the  qualification,  and  therefore  the  validity  of  the  election,  would 
depend  upon  a  contingency,  as  when  it  is  required  that  a  person  of 
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foreign  birth  be  naturalized.  Taylor  v.  Sullivan  (1891)  45  Minn.  309; 
contra,  Kirhpatrich  v.  Brownfield  (1895)  97  Ky.  558.  But  the  provision 
in  the  principal  case  was  not  made  to  insure  the  fitness  of  candidates, 
but  to  secure  an  unbroken  term  as  judge,  and  the  court,  in  construing 
this  as  preventing  a  judge's  candidacy  for  a  new  office,  took  at  least 
a  reasonable  position.  Demaree  v.  Scates  (1893)  50  Kan.  275;  cf. 
Searcy  v.  Grow  (1860)  15  Gal.  118;  but  see  Smith  v.  Moore  supra. 
Moreover,  even  if  the  resulting  inconvenience  to  judicial  officers. would 
outweigh  the  desirability  of  keeping  them  out  of  politics,  yet  in  the 
principal  case  the  fact  that  the  incumbent's  term  would  continue 
until  his  successor  qualified,  rendered  his  capacity  to  take  the  new 
office  contingent,  and  made  him,  as  the  court  held,  ineligible.  See 
Vogel  V.  State  (1886)  107  Ind.  374;  dissenting  opinion  in  Demaree  v. 
Scates  supra. 

Patents — Estoppel  of  Licensee — Express  Acknowledgment  op 
Patent's  Validity. — A  patented  article  was  sold  subject  to  the  license 
restriction,  of  which  the  licensee  had  full  notice,  that  the  patent  was 
acknowledged  to  be  valid  in  all  its  claims.  The  licensor  sued  for  in- 
fringement in  selling  a  competing  article.  Held,  the  licensee  was  not 
estopped  to  deny  the  validity  of  the  patent.  Lovell-M'Connel  Mfg.  Co. 
V.  Waite  Auto  Supply  Co.  (D.  C.  D.  R.  I.  1912)  198  Fed.  130. 

A  licensee  reaping  the  benefits  from  the  sale  of  a  patented  article 
under  a  license  will  be  estopped,  even  in  the  absence  of  express  agree- 
ment, to  deny  his  licensor's  title  or  the  validity  of  the  patent,  when 
sued  as  licensee.  Bigelow,  Estoppel,  (3rd  ed.)  433;  Crossley  v.  Dixon 
(1863)  10  H.  L.  C.  293;  Kinsman  v.  Parhhurst  (1855)  18  How. 
289.  To  escape  the  obligations  imposed  by  the  license  conditions,  the 
licensee  must  have  clearly  repudiated  the  license,  thus  subjecting  him- 
self to  suit  as  infringer  in  selling  the  patented  article.  Brown  v. 
Lapham  (1886)  27  Fed.  77;  Skinner  v.  Wooti  (1893)  140  N.  Y.  217. 
Hence  an  express  acknowledgment  of  the  validity  of  the  patent,  incor- 
porated in  the  license,  would  be  meaningless  unless  it  were  extended  to 
work  an  estoppel  in  any  suit  by  a  licensor  against  a  licensee  who  is  at 
the  time  enjoying  the  benefits  conferred  by  the  license,  even  though  the 
cause  of  action  is  not  against  the  licensee  as  such,  but  as  an  infringer 
in  selling  competing  articles,  as  in  the  principal  case.  Dunham  v. 
Bent  (1885)  72  Fed.  60.  It  has  been  held  that  such  an  agreement  would 
be  void,  if  so  extended,  on  grounds  of  public  policy,  where  it  presents 
the  possibility  of  repression  of  competition  by  a  really  invalid  patent. 
Pope  Mfg.  Co.  v.  Oormully  (1891)  144  U.  S.  224.  But  it  seems  that 
there  would  be  no  great  injury  either  to  the  public  or  to  the  individual 
in  enforcing  such  an  agreement  or  estoppel,  when  fully  understood, 
against  one  who  is  still  enjoying  the  advantages  of  the  license,  when 
there  is  no  evidence  of  unjust  or  unreasonable  restraint  of  trade.  Phila. 
Creamery  Co.  v.  Davis  etc.  Co.  (1896)  77  Fed.  879 ,  Consolidated  Co.  v. 
Finley  Co.  (1902)  116  Fed.  629. 

Sales — Fraudulent  Representations — Measure  of  Damages. — The 
plaintiff  paid  $25,000  for  stock,  worth  somewhat  more,  but  fraudulently 
represented  to  be  worth  $100,000.  Held,  in  an  action  of  deceit,  he  could 
recover  the  difference  between  the  actual  value  and  the  value  as  repre- 
sented.    Chapman  v.  Bible  et  al.  (Mich.  1912)  137  N.  W.  533. 

A  defrauded  vendee  who  does  not  elect  to  repudiate  his  contract 
may  sue  either  for  breach  of  warranty  or  in  an  action  on  the  case  for 
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deceit.  2  Sedgwick,  Damages,  (9th  ed.)  §  780.  If  he  sues  on  the  war- 
ranty, it  is  well  settled  that  the  measure  of  damages  is  the  difference 
between  the  actual  value  and  the  value  as  represented,  Cary  v.  Gruman 
(N.  y.  1843)  4  Hill  625,  since  the  action  is  in  contract,  and  the 
warranty  a  promise  that  the  goods  are  as  represented.  Muller  v.  Eno 
(1856)  14  N.  Y.  597.  If,  however,  an  action  on  the  case  for  deceit 
is  brought,  the  authorities  are  in  sharp  conflict  upon  the  question 
of  damages.  The  majority  of  the  State  courts  apply  the  same  rule 
as  in  an  action  for  breach  of  warranty.  Murray  v.  Jennings  (1875) 
42  Conn.  9;  Spreckels  v.  Gorrill  (1907)  152  Cal.  383;  Still  v.  White 
(1846)  52  Mass.  356.  On  the  other  hand,  in  England,  Peek  v.  Derry 
(1887)  37  Ch.  Div.  541,  and  in  the  Federal  courts.  Smith  v.  Bolles 
(1889)  132  U.  S.  125;  Pittsburg  L.  &  T.  Co.  v.  Insurance  Co.  (1905) 
140  Fed.  888;  Rockefeller  v.  Merriit  (1896)  76  Fed.  909,  and  in  some 
States,  Buschman  v.  Codd  (1879)  52  Md.  202;  High  v.  Berret  (1892) 
148  Pa.  261;  Reynolds  v.  Franklin  (1890)  44  Minn.  30,  the  true  tort 
character  of  the  action  of  deceit  is  observed,  George  v.  Hesse  (1906) 
100  Tex.  44,  and  the  vendee  is  allowed  to  recover  only  his  actual  loss, 
which  is  usually  the  difference  between  the  real  value  and  the  purchase 
price,  but  may  include  other  probable  consequences  of  the  fraud. 
Nashua  Bank  v.  Electric  Co.  (1900)  100  Fed.  673;  Sigafus  v.  Porter 
(1900)  179  U.  S.  116.  It  would  seem  to  be  to  the  vendee's  interest 
that  these  forms  of  action,  with  their  different  measures  of  damages, 
should  be  kept  distinct,  see  Smith  v.  Duffy  (1895)  57  N.  J.  L.  679,  as 
there  are  conceivable  cases  in  which  the  actual  loss  exceeds  the  differ- 
ence between  the  actual  value  and  the  value  as  represented,  in  which 
event  the  proper  measure  of  damages  in  deceit  would  be  to  his  ad- 
vantage. 

SUBROGATIOX — ElGHT      OF      VOLUNTEER     AgAINST      INTERVENING      InCDM- 

BRANCERS. — The  plaintiff,  with  no  interest  to  protect,  at  the  request  of 
the  mortgagor  discharged  a  mortgage  due  to  a  third  person  and  took 
a  new  mortgage,  in  ignorance  of  the  fact  that  the  defendant  had  ac- 
quired a  judgment  lien  on  the  property.  Held,  since  the  plaintiff  was 
a  volunteer,  he  was  not  entitled  to  be  subrogated  to  the  rights  under  the 
first  mortgage  for  the  purpose  of  obtainng  priority  over  the  defendant. 
Nelson  v.  McKee  (Ind.  1912)  99  N.  E.  447.    See  Notes,  p.  58. 

Suretyship  and  Guaranty — Discharge  of  Surety — Amended  Com- 
plaint.— After  obtaining  a  bond  to  dissolve  his  attachment,  the  plain- 
tiff amended  his  complaint  so  as  to  claim  increased  damages,  without 
however,  changing  his  cause  of  action,  and  received  &  judgment  in 
excess  of  the  penal  sum  of  the  bond.  Held,  the  surety  was  not  dis- 
charged. Commonwealth  y.  A.  B.  Baxter  &  Co.  (Pa.  1912)  84  Atl.  136. 
An  increase  in  the  plaintiff's  claim  for  damages  has  been  held  to 
discharge  the  surety  on  the  ground  that  it  increases  hi  a  liability  and 
thus  varies  his  contract.  Langley  v.  Adams  (1855)  40  Me.  125;  Ruggles 
V.  Berry  (1884)  76  Me.  262;  see  Matthews  v.  Armstrong  (Tenn.  1833) 
4  Yerg.  181.  This  may  be  true  where  the  amendment  so  changes  the 
cause  of  action  that  the  judgment  is  rendered  in  a  different  action  from 
the  one  in  which  the  bond  was  given,  Prince  v.  Clark  (1879)  127 
Mass.  599 ;  Eyer  v.  Smith  (1829)  3  Cranch  C.  C.  437,  but  if  the  amend- 
ment has  not  that  effect,  a  mere  increase  in  the  ad  damnum  can  hardly 
be  held  to  increase  the  liability  assumed  by  the  contract.  For  where, 
as  in  the  principal  case,  the  King's  Bench  practice,  see  Martin  v.  Moor 
(1732)  2  Stra.  922,  is  adopted,  and  the  bond  is  construed  as  a  contract 
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to  pay  only  the  sum  originally  claimed,  it  is  evident  that  there  is  no 
increased  liability.  Taylor  v.  Wilkinson  (1835)  5  Nev.  &  Man.  189; 
De  Egana  v.  Jackson  (1850)  5  La.  Ann.  430.  And  even  under  the 
more  usual  bond  contracting  to  pay  whatever  damages  may  be  rendered 
in  the  action  up  to  the  penal  sum,  see  Simmons  v.  Kelly  (1877)  39 
N.  J.  L.  438,  the  position  is  taken  that  the  parties  must  have  con- 
templated the  possibility  of  the  plaintiff's  making  such  amendments 
as  the  law  allows.  Hare  v.  Marsh  (1884)  61  Wis.  435;  see  Matoon  v. 
Eder  (1856)  6  Cal.  58.  Therefore,  so  long  as  the  cause  of  action  re- 
mains the  same,  it  would  seem  that  any  "increased  liability"  is  only 
what  the  surety  has  contracted  for,  and  should  not  discharge  him. 
Townsend  Bank  v.  Jones  (1890)  151  Mass.  454;  Carr  v.  Sterling 
(1889)  114  N.  Y.  558;  see  New-Haven  Bank  v.  Miles  (1825)  5  Conn. 
587. 

Tenancy  in  Common — ^Liability  of  Co-tenant  for  Use  and  Occupa- 
tion.— A  co-tenant  of  a  mine  improved  an  existing  tunnel  and  used 
it  to  work  his  own  adjoining  property.  Held,  he  must  compensate  the 
other  co-tenant,  even  though  there  was  no  interference  with  her  use 
of  the  tunnel.    Morton  v.  Laesch  (Colo.  1912)  125  Pac.  498. 

A  tenant  in  common,  seized  per  my  et  per  tout,  has  a  legal  right  to 
use  the  whole  of  the  common  estate,  Mumford  v.  Brown  (N.  Y.  1828) 
1  Wend.  52,  and  therefore  his  co-tenant  formerly  had  a  remedy  only 
when  he  was  actually  ousted  of  possession  or  when  the  other  had 
agreed  to  act  as  his  bailiff.  Co.  Litt.  199-&,  172-a;  Pico  v.  Columhet 
(1859)  12  Cal.  414.  Following  the  English  Statute,  4  &  5  Anne,  c.  16, 
an  action  of  account  can  now  generally  be  maintained  against  a  co- 
tenant  who  has  received  more  than  his  share  of  rents  and  profits,  ir- 
respective of  agreement,  Wheeler  v.  Home  (1740)  Willes  208;  Gage  v. 
Gage  (1890)  66  N.  H.  282 ;  but  see  Ayotte  v.  Nadeau  (1905)  32  Mont. 
498,  511,  upon  the  theory  that  the  law  makes  the  co-tenant  a  bailiff 
without  express  appointment.  Hayden  v.  Merrill  (1872)  44  Vt.  336. 
It  is,  however,  generally  admitted  that  the  non-occupying  tenant  can- 
not recover  rent  when  his  co-tenant,  though  freely  using  the  property, 
does  nothing  to  exclude  bin?.  Sargent  v.  Parsons  (1815)  12  Mass.  149 ; 
Ragan  v.  McCoy  (1860)  29  Mo.  356;  Hamhy  v.  Wall  (1886)  48  Ark. 
135.  In  the  principal  case  the  user  by  the  defendant,  while  of  great 
convenience  to  him  in  working  his  adjoining  claim,  involved  no  re- 
striction upon  a  similar  user  by  his  co-tenant.  For  this  reason  it  might 
be  argued  that  the  situation  is  distinguishable  from  that  in  an  earlier 
case  in  the  same  jurisdiction.  People  ex  rel.  Breen  v.  Dist.  Court  (1900) 
27  Colo.  465,  where  the  co-tenant  was  excluded  from  the  use  of  a  sim- 
ilar tunnel,  and  a  recovery  was  allowed,  for  it  seems  that  a  co-tenant 
should  have  the  same  right  to  use  the  common  property  for  the  pur- 
pose of  passing  to  and  from  his  own  neighboring  land,  as  for  any 
other  purpose. 

Unfair  Competition — Suit  by  Foreign  Corporation  to  Enjoin  Incor- 
poration Under  Similar  Name. — An  Illinois  corporation,  engaged  in 
business  in  Kansas  by  license,  sought  to  restrain  the  defendants  from 
incorporating  in  that  State  under  a  name  resembling  its  own.  Held, 
the  injunction  should  be  granted.  Modern  Woodmen  of  America  v. 
Hatfield  (D.  C.  D.  Kan.  1912)  199  Fed.  270. 

Though  admitting  the  soundness  of  the  general  rule  that  a  domestic 
corporation  may  restrain  the  use  of  its  name  upon  the  ground  of  unfair 
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competition,  Holmes  v.  Holmes  (1870)  37  Conn.  278,  the  defendant  in 
the  principal  case  contended  that  a  foreign  corporation,  doing 
business  by  license,  and  subject  to  exclusion,  cannot  question  the 
right  of  a  domestic  corporation  in  its  name,  upon  the  theory  that 
the  name  is  conferred  by  the  State.  This  proposition,  if  not 
squarely  held,  has  been  entertained  in  several  cases,  Lehigh 
Valley  Coal  Co.  v.  Uamhlen  (1885)  23  Fed.  225;  Hazleton  Boiler 
Co.  V.  Hazleton  Tripod  Boiler  Co.  (1892)  142  111.  494;  Continental 
Iris.  Co.  V.  Continental  Fire  Ass'n.  (1900)  101  Fed.  255,  but  the 
accurate  view  seems  to  be  that  the  name  is  the  choice  of  the  incorpora- 
tors, which  the  State  merely  sanctions ;  and  it  is  inconceivable  that  the 
State  intended  to  aid  in  misleading  the  public  and  in  perpetrating  a 
wrong.  Philadelphia  Trust  etc.  Co.  v.  Philadelphia  Trust  Co.  (1903) 
123  Fed.  534,  541;  Peek  Bros.  &  Co.  v.  Peck  Bros.  Co.  (1902)  113  Fed. 
291.  However,  it  may  be  argued,  the  view  that  the  State  confers  the 
name  would  itself  afford  a  ground  for  the  decision  in  the  principal  case. 
For  where  the  corporate  name,  as  here,  discharges  the  functions  of  a 
trade  name,  in  that  it  conveys  to  the  public  mind  the  unique  quality 
of  the  services  or  commodities  of  the  corporation  and  distinguishes 
them  from  those  of  competitors,  see  6  Columbia  Law  Keview  252 ;  Hall 
V.  Barrows  (1863)  4  DeG.,  J.  &  S.  149,  it  is,  upon  the  same  principles, 
see  Newhy  v.  Ore.  C.  R.  Co.  (1869)  Deady  609,  a  property  right  in  the 
corporation.  Hainque  v.  Cyclops  Iron  Works  (1902)  136  Cal.  351;  Glen 
&  Hall  Mfg.  Co.  v.  Hall  (1874)  61  N.  Y.  226.  It  would  follow  that  the 
act  of  Kansas  in  conferring  upon  one  of  its  own  corporations  the  name 
of  an  Illinois  corporation,  with  authority  to  engage  in  the  same  business 
as  the  latter,  would  deprive  the  foreign  corporation  of  its  property 
without  due  process  of  law;  see  6  Columbia  Law  Review  supra,  258; 
nor  is  this  inconsistent  with  the  recent  case  of  Vassar  College  v.  Loose- 
Wiles  Biscuit  Co.  (1912)  197  Fed.  982,  which  held  that  the  abstract 
name  of  a  corporation,  apart  from  any  question  of  unfair  competition, 
is  not  a  property  right.  But  see  12  Columbia  Law  Review  693,  696-n; 
745. 

Wills — Election — Devise  of  Community  Property. — The  testator  de- 
vised all  his  property  to  trustees,  to  pay  over  the  net  income  to  his  wife 
during  her  widowhood.  Held,  the  wife  was  not  called  upon  to  elect  be- 
tween the  net  income  and  her  statutory  half  of  the  community  prop- 
erty, but  could  take  both.  Herrick  v.  Miller  (Wash.  1912)  125  Pac. 
974. 

When  a  testator  attempts  to  disjwse  of  the  property  of  another,  to 
whom  he  devises  some  of  his  own  property  as  if  in  compensation,  the 
devisee  must  elect  to  relinquish  the  devise,  or  to  surrender  his  ovni 
property  according  to  the  direction  of  the  testator ;  he  cannot  accept  the 
laenefits  conferred  by  the  will  and  at  the  same  time  refuse  to  recognize 
the  obligations  which  it  imposes.  Matter  of  Hayden  (N.  Y.  1889)  1 
Connolly  454;  Hihhs  v.  Insurance  Co.  (1884)  40  Oh.  St.  543.  It  must, 
however,  clearly  appear  upon  the  face  of  the  will  that  it  was  the  testa- 
tor's intention  to  dispose  of  property  belonging  to  the  devisee,  and  not 
to  himself,  Jones  v.  Jones  (Md.  1849)  8  Gill  197;  Sherman  v.  Lewis 
(1890)  44  Minn.  107;  Penn  v.  Guggenheimer  (1882)  76  Va.  839,  846, 
and  when  he  is  the  owner  of  only  a  part  interest  in  a  piece  of  property, 
his  use  of  general  language  with  reference  to  that  property  will  be  con- 
strued to  refer  only  to  his  own  interest  therein.  Pratt  v.  Douglas 
(1884)  38  N.  J.  Eq.  516;  Leonard  v.  Steele  (N.  Y.  1848)  4  Barb.  20. 
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A  testator's  devise  to  his  wife,  moreover,  is  presumed  to  be  in  addition 
to  and  not  in  lieu  of  her  dower  or  statutory  interest,  unless  they  are 
clearly  inconsistent  or  a  contrary  intention  is  expressed  in  the  will. 
Church  V.  Bull  (N.  Y.  1845)  2  Denio  430;  In  re  Oilmore  (1889)  81  Cal. 
240;  Matter  of  Franke  (1896)  97  la.  704,  although  there  is  a  contrary 
statutory  rule  in  many  States.  See  Warren  v.  Warren  (1893)  148  111. 
641;  Gnggs  v.  Veghte  (1890)  47  N.  J.  Eq.  179;  Schorr  v.  Etling  (1894) 
124  Mo.  42.  Since  it  does  not  appear  in  the  principal  case  that  the  tes- 
tator intended  to  dispose  of  his  wife's  community  interest,  or  that  the 
px'ovision  for  her  was  intended  to  be  in  lieu  of  her  interest,  it  was 
properly  held  that  she  was  not  put  to  her  election. 
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As  the  simultaneous  publication  of  these  four  books  would  indicate, 
a  careful  and  thorough  examination  is  being  made  of  the  peculiar  doc- 
trine of  American  Constitutional  Law,  according  to  the  courts  in  the 
absence  of  clearly  granted  constitutional  authority  both  the  right  and 
the  duty  in  proper  cases  of  declaring  unconstitutional  acts  of  the 
l^islature  which  to  the  judicial  mind  appear  violative  of  the 
Constitution.  Professors  of  law  and  of  history,  members  of  the  bar, 
even  judges  themselves,  have  of  recent  years  been  writing  both  tract 
and  treatise  with  the  idea  of  proving  or  disproving  that  it  was  the  in- 
tention of  the  framers  of  our  Constitution  that  the  courts  should  exer- 
cise this  power.  At  times  the  conflict  is  shifted  from  the  ground  of 
history  and  the  pros  and  cons  as  to  the  expediency  of  continuing  in 
force  our  peculiar  doctrine  are  set  forth  with  all  that  wealth  of  argu- 
ment and  illustration  which  commonly  characterize  constitutional  con- 
troversies. 

The  first  stage  in  this  reexamination  of  the  political  soundness  of 
the  peculiar  American  doctrine  consisted  in  asking  whence  and  how 
did  the  judges  derive  this  peculiar  authority?  The  endeavor  to  answer 
this  question  resulted  in  filling  the  law  reviews  with  articles  which 
sought  to  prove  from  an  examination  of  extant  documents  that  the 
courts  were  either  usurpers  or  grantees,  and  in  the  writing  of  at  least 
one  ambitious  work,  described  as  one  of  vast  learning,  which  goes  over 
the  whole  general  subject  of  the  judicial  power  from  the  broadest  field 
of  jurisprudence.  This  is  the  late  Brinton  Coxe's  Judicial  Power  and 
Unconstitutlonal  Legislation.  It  is  to  this  stage  of  the  subject  that 
Professor  Beard's,  Professor  McLaughlin's  and  Mr.  Dougherty's  books 
belong.  All  endeavor  to  show  that  it  was  clearly  the  intention  of  the 
framers  of  early  American  constitutions  that  the  courts  should  have 
the  power  in  cases  coming  regularly  before  them  to  declare  acts  of 
legislation  unconstitutional  where  such  acts  clearly  violated  the  con- 
stitution. 

Of  the  three  books,  Professor  Beard's  is,  on  the  whole,  the  most 
satisfactory.  This  is  so  because  the  book  is  based  on  the  most  ex- 
haustive examination  which  has  so  far  been  made  of  the  expressed 
opinions  of  the  men  who  were  most  responsible  for  the  adoption  of  the 
United  States  Constitution.    Professor  Beard's  method  of  treating  the 
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subject  consists  first  in  the  selection  qf  the  names  of  the  twenty-five 
men  "whose  character,  ability,  diligence  and  regxilarity  of  attendance 
separately  or  in  combination,  made  them  the  dominant  element  in  the 
convention."  He  then  shows  that  of  these  twenty-five,  seventeen  ex- 
pressed themselves  directly  or  indirectly  in  favor  of  the  power  of  the 
courts  to  declare  acts  of  legislation  unconstitutional. 

Attention  is  also  called  to  the  fact  that  four  of  the  conventions 
which  ratified  the  Constitution  were  made  aware  that  the  judges  would 
in  all  probability  exercise  the  power  in  question.  Professor  Beard 
believes  also  that  the  adoption  by  the  first  Congress  of  the  Judiciary 
Act  is  proof  that  Congress  intended  that  the  Supreme  Court  of  the 
United  States  should  have  the  power  to  declare  unconstitutional  both 
acts  of  Congress  and  of  the  State  legislatures  since  that  act  expressly 
gives  to  that  tribunal  the  power  on  writ  of  error  to  reexamine  and 
reverse  or  affirm  the  decisions  of  state  courts,  deciding  against  the 
validity  "of  a  treaty  or  statute  of  or  an  authority  exercised  under  the 
United  States." 

Finally  Professor  Beard  endeavors  to  strengthen  his  case  by  refer- 
ence to  the  expressed  views  of  the  judges  of  the  Supreme  Court  as 
well  as  of  the  supporters  of  the  new  Constitution  and  it  would  seem 
succeeds  in  proving  that  Marshall's  opinion  in  Marhury  v.  Madison 
may  not  properly  be  regarded  as  introducing  any  new  principles  into 
the  constitutional  law  of  the  time. 

While  Professor  Beard's  book  is  the  most  thorough  and  satisfac- 
tory answer  which  has  yet  been  made  to  the  question  whether  the 
Supreme  Court  has  usurped  the  power  to  declare  acts  of  Congress  un- 
constitutional, Professor  McLaughlin's  book  supplements  admirably 
Professor  Beard's  work.  The  author's  wide  historical  knowledge  and 
his  habits  of  research  have  enabled  him  to  make  a  real  contribution 
to  the  subject.  His  book,  however,  is  not  devoted  exclusively  to  the 
powers  of  the  courts  in  our  American  system  of  constitutional  law. 
As  its  title  indicates  it  also  considers  the  position  of  parties  in  our 
system  of  government.  It  further  embraces  an  excellent  chapter  on 
the  significance  of  written  constitutions.  From  the  point  of  view  of 
a  discussion  of  judicial  power  it  suffers  when  compared  with  Professor 
Beard's  book  by  reason  of  the  fact  that  it  is  really  a  collection  of 
papers  and  addresses  published  at  different  times  or  delivered  on  dif- 
ferent occasions,  which  of  necessity  were  not  written  with  the  idea 
of  according  to  the  present  controversy  a  comprehensive  and  extensive 
treatment.  His  conclusions  with  regard  to  that  controversy  are  con- 
veniently summed  up  as  follows  at  the  end  of  his  first  paper:  "In 
seeking  for  the  historical  background  of  judicial  authority  in  America 
I  have  found  it  necessary  to  emphasize  a  series  of  fundamental  prin- 
ciples which  entered  into  the  warp  and  woof  of  Revolutionary  think- 
ing.. As  I  have  said  more  than  once,  I  am  not  attempting  to  make 
out  that  each  one  of  these  principles,  or  all  of  them,  demand,  by 
absolute  logical  necessity,  the  exercise  of  the  power  of  the  courts  to 
refuse  to  be  bound  by  legislative  enactment.  My  contention  only  is 
that  such  were  the  antecedents  and  that  some  of  these  notions  or  prin- 
ciples were  of  surpassing  influence  in  the  minds  of  men  of  Revolu- 
tionary days.  The  chiefest  among  the  principles  I  have  given  are 
these:  first  and  foremost,  the  separation  of  powers  of  government  and 
the  independence  of  the  judiciary,  which  led  courts  to  believe  that  they 
were  not  bound  in  their  interpretation  of  the  constitution  by  the  deci- 
sions of  a  collateral  branch  of  the  government;  second,  the  prevalent 
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and  deeply  cherished  conviction  that  governments  must  be  checked 
and  limited  in  order  that  individual  liberty  might  be  protected  and 
property  preserved ;  third,  that  there  was  a  fundamental  law  in  all  free 
states  and  that  freedom  and  God-given  right  depended  on  the  main- 
tenance and  preservation  of  that  law,  an  idea  of  the  supremest  signifi- 
cance to  the  men  of  those  days ;  fourth,  the  firm  belief  in  the  existence 
of  natural  rights  superior  to  all  governmental  authority,  and  in  the 
principles  of  natural  justice  constituting  legal  limitations  upon 
governmental  activity,  a  notion  that  was  widely  spread  and  devoutly 
believed  in  by  the  young  lawyers  and  statesmen  of  the  Revolutionary 
days  who  were  to  become  the  judges  of  the  courts  and  the  lawyers 
that  made  the  arguments;  fifth,  the  belief  that,  as  a  principle  of 
English  law,  the  courts  would  consider  that  an  act  of  Parliament 
contrary  to  natural  justice  or  reason  was  void  and  pass  it  into  disuse, 
a  belief  which  was  especially  confirmed  by  the  reference  to  Coke. 
Back  of  all  of  these  ideas  was  a  long  course  of  English  constitutional 
development  in  which  judges  had  played  a  significant  part  in  constitu- 
tional controversy.  In  English  history  courts  had  held  an  influential 
if  not  an  absolutely  independent  position;  Parliament  itself  had  long 
played  the  role  of  a  tribunal  declaring  existing  law  rather  than  that 
of  a  legislative  body  making  new  law.  The  principle  of  legislative 
sovereignty  as  a  possession  of  Parliament  was,  on  the  other  hand,  a 
comparatively  modern  thing.  To  one  at  all  familiar  with  the  long 
course  of  human  effort  and  the  long  series  of  political,  theological, 
and  philosophical  discussion  running  through  centuries  of  European 
history,  the  assertion  of  independent  judicial  power  to  maintain  the 
fundamental  law  and  to  preserve  individual  liberty,  even  against  the 
encroachment  of  legislative  bodies,  appears  to  be  the  natural  product 
of  the  ages,  finding  place  and  opportunity  for  expression  in  a  new  and 
free  country  where  people  were  making  their  institutions — making 
them,  in  part,  consciously  under  the  guidance  of  legal  and  philo- 
sophical precept,  in  part  under  the  influence  of  great  social  and  his- 
torical forces.  Xo  one  can  understand  the  rise  of^judicial  authority 
unless  he  understands  the  nature  and  course  of  Revolutionary  argu- 
ment, the  American  inheritance  of  principles  of  individual  right,  and 
the  seriousness  with  which  men,  in  the  midst  of  political  turmoil,  went 
back  to  fundamental  principles  of  political  philosophy  and  strove  to 
make  them  actual." 

The  main  service  which  Mr.  Dougherty  has  rendered  in  his  little 
book  has  consisted  in  setting  forth  in  succinct  and  readable  form  the 
conclusions  of  others.  He  has  formulated  and  defended  the  theory 
expressed  by  Hamilton  in  his  writings  and  by  Marshall  in  his  opinions 
as  to  the  attitude  which  must  necessarily  be  assumed  by  the  courts 
when  they  are  called  upon  to  apply  an  act  of  the  legislature  which 
they  regard  as  violative  of  some  constitutional  provision.  While  all 
may  not  agree  with  Mr.  Dougherty's  conclusions,  any  one  who  reads  his 
book  will  obtain  with  the  minimum  of  labor  a  reasonably  accurate  idea 
both  of  the  views  whose  adoption  has  resulted  in  the  present  height  of 
judicial  power  as  well  as  of  the  literature  of  the  general  subject  which 
is  set  forth  in  copious  foot  notes. 

The  first  stage  in  the  controversy  as  to  the  historical  justification 
of  the  judicial  attitude  with  regard  to  legislation  may  be  said  to  be 
closed.  It  is  extremely  doubtful  whether  any  further  reexamination 
of  historical  documents  or  of  the  conditions  obtaining  at  the  end  of 
the  eighteenth  century  will  result  in  adducing  sufficient  evidence  to 
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offset  the  conclusion  which  would  seem  to  be  proven  that  the  courts 
have  not  been  usurpers  but  have,  on  the  contrary,  been  exercising 
powers  which  to  say  the  least  were  by  implication  given  to  them  by  the 
opinion  of  the  period  in  which  the  exercise  of  those  powers  was 
assumed. 

The  closing  of  this,  the  first  stage  of  the  controversy,  has  not,  how- 
ever, had  for  its  effect  the  ending  of  the  controversy  itself.  For  the 
decision  that  the  fathers  had  at  the  end  of  the  18th  century  intended 
that  the  courts  should  have  the  power  to  declare  unconstitutional  acts 
of  the  legislature  does  not  necessarily  have  for  its  effect  the  further 
conclusion  that  it  is  desirable  that  at  the  beginning  of  the  20th  century 
the  same  extent  of  judicial  power  shall  be  recognized.  In  order  that 
the  historical  justification  of  the  position  of  the  American  judiciary 
shall  have  this  effect  we  must  assume  first,  that  the  fathers  were  right 
in  the  attitude  which  they  took  and  second,  that  they  had  discovered 
a  truth  applicable  to  present  conditions  and  times.  These  assumptions 
the  opponents  of  the  power  have  been  unwilling  to  make.  On  the  con- 
trary, they  have  taken  the  position  that  the  views  of  the  fathers  are 
not  controlling  upon  the  sons  and  grandsons  who  are  at  liberty  to 
reconsider  the  paternal  views  in  the  light  of  present  needs. 

It  is  to  this  phase  of  the  controversy  that  Mr.  Ransom's  book  belongs. 
He  has  little  patience  with  the  view  that  what  was  good  enough  for  the 
18th  is  good  enough  for  the  20th  century  and  devotes  his  attention 
almost  exclusively  to  a  consideration  of  the  methods  proposed  for 
remedying  the  evils  which  it  is  believed  have  developed  as  a  result  of 
the  present  judicial  attitude.  Until  comparatively  recently  the  method 
most  commonly  proposed  for  making  legislation  constitutional  which 
had  been  declared  by  the  courts  to  be  unconstitutional  was  the  amend- 
ment of  the  constitution.  While  this  method  has  been  commonly  used 
in  the  case  of  state  constitutions  it  has  almost  never  been  resorted  to 
in  the  case  of  the  United  States  Constitution.  This  is  probably  due  to 
the  fact  that  the  Supreme  Court  of  the  United  States  has  been  both 
able  and  willing  to  treat  that  instrument  as  one,  to  describe  it  in  the 
words  of  a  justice  of  that  court,  "whose  unchanging  provisions  are 
adaptable  to  the  infinite  variety  of  the  changing  conditions  of  our 
national  life."  Constitutional  amendments  in  the  states  have  been 
more  frequent  both  because  the  attitude  of  many  state  courts  towards 
the  state  constitution  has  been  quite  different  from  that  of  the  justices 
of  the  United  States  Supreme  Court  towards  the  Constitution  of  the 
United  States  and  also  because  of  the  comparatively  easy  methods  of 
amending  state  constitutions. 

The  other  methods  which  had  until  very  recently  been  proposed 
were  the  taking  from  the  state  courts  the  power  to  declare  acts  of  the 
legislature  unconstitutional  and  the  recall  of  judges  by  the  people  who 
elected  them.    Of  these  only  the  recall  has  been  actually  resorted  to. 

At  a  meeting  of  the  recent  constitutional  convention  of  the  State  of 
Ohio,  however,  Theodore  Roosevelt  who  had  been  invited  to  address 
the  convention  proposed  a  new  method  of  limiting  the  power  of  the  state 
courts  to  declare  unconstitutional  acts  of  the  legislature,  to  which  the 
name  of  the  recall  of  judicial  decisions  has  been  commonly  given.  It  is 
to  the  consideration  of  this  proposal  that  Mr.  Ransom's  book  is  devoted. 

In  order  that  his  readers  may  have  before  them  an  authentic  state- 
ment of  the  Roosevelt  proposal,  Mr.  Ransom  has  persuaded  its  author 
to  write  an  introduction  to  the  book  now  being  noticed.  Mr.  Roosevelt 
defines  his  position  in  this  introduction.    He  says :  "My  proposal  is  for 
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the  exercise  of  the  referendum  or  right  of  review,  by  the  people  themselves 
in  a  certain  class  of  decisions  of  constitutional  questions  in  which 
the  courts  decide  against  the  power  of  the  people  to  do  elementary 
justice.  When  under  the  'police  power*  or  'general  welfare'  powers 
of  government  the  legislature  passes  an  act  to  do  social  or  industrial 
justice,  and  the  state  court  declares  that  the  law  is  unconstitutional, 
then  I  propose  that  the  people  themselves,  the  masters  of  both  legisla- 
tures and  court,  shall  after  due  deliberation  decide  which  of  their  serv- 
ants is  to  be  sustained,  so  far  as  the  particular  act  is  concerned." 

Mr.  Ransom  regrets  that  the  name  of  "recall  of  judicial  decisions" 
has  been  given  to  this  proposal  both  because  it  confuses  the  proposition 
with  the  recall  of  judges,  a  totally  different  matter,  and  because  it  gives 
to  the  public  the  idea  that  Mr.  Roosevelt  has  proposed  that  the  method 
of  appeal  to  the  people  from  judicial  decisions  shall  be  applied  not 
merely  to  all  decisions  on  constitutional  questions  but  as  well  to  those 
in  which  constitutional  questions  are  not  involved.  He  considers  that 
Mr.  Roosevelt's  proposal  should  be  described  as  "The  Direct  Expression 
of  the  Popular  Will  as  the  Ultimate  Guide  in  Determining  the  Scope 
of  the  Regulative  or  'Police'  Powers  of  the  State  Governments."  Mr. 
Ransom  considers  that  Mr.  Roosevelt  has  made  a  remarkable  con- 
tribution to  American  political  thought  and  asks  whether  it  is  not 
"something  of  a  reproach  to  the  American  bar  and  to  its  traditional 
I)osition  of  leadership  in  all  that  pertains  to  our  frame  of  government, 
that  the  most  important  proposal  for  constitutional  change  which  has 
been  made  since  the  close  of  the  war  between  the  states  should  have 
been  first  brought  to  public  attention  by  a  layman  and  was  at  first 
dismissed  with  snap-judgment  by  many  of  the  leaders  of  the  bar"  ? 

In  analyzing  and  describing  Mr.  Roosevelt's  proposal  Mr.  Ransom 
calls  attention  to  the  difference  between  the  specific  and  general  pro- 
visions of  state  constitutions  and  endeavors  to  show  that  the  Supreme 
Court  of  the  United  States  has  taken  the  view  that  the  general  pro- 
visions such  as  those  providing  for  due  process  of  law  do  not  prevent 
the  use  of  the  police  power,  to  use  the  words  of  Mr.  Justice  Holmes  "in 
aid  of  what  is  sanctioned  by  usage  or  held  by  the  prevailing  morality  or 
the  strong  and  preponderant  opinion  to  be  greatly  and  immediately 
necessary  to  the  public  welfare;"  but  that  some  of  the  state  courts  of 
which  the  New  York  Court  of  Appeals  is  cited  as  an  example,  take  the 
view  that  "every  man's  right  to  life,  liberty,  and  property  is  to  be  dis- 
posed of  in  accordance  with  those  ancient  anji  fundamental  principles 
which  were  in  existence  when  our  constitutions  were  adopted." 

Mr.  Ransom  contends  that,  if  the  view  of  the  Supreme  Court  is  the 
correct  one,  the  question  to  be  determined  is  not  really  in  its  nature 
a  legal  question  so  much  as  an  ethical  or  political  question  which  is 
properly  to  be  determined  by  the  people  acting  deliberately  and  with 
the  desire  to  express  prevailing  ethical  and  social  ideas. 

Mr.  Ransom  attempts  to  make  clear  the  nature  of  Mr.  Roosevelt's 
proposal  by  showing  that: 

1.  It  has  nothing  to  do  with  the  United  States  Supreme  Court  or 
its  decisions. 

2.  It  would  in  no  way  weaken  or  impair  the  interpretation  or  en- 
forcement of  the  guarantees  of  the  Federal  Constitution  according  to 
the  meaning  thereof  declared  by  the  Supreme  Court  of  the  United 
States. 

3.  It  has  nothing  to  do  with  any  clause  of  any  constitution  which 
has  a  definite  meaning. 
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4.  It  would  not  in  any  way  repeal  or  amend  or  destroy  the  "due 
process"  clause  of  any  state  constitution. 

5.  It  has  nothing  to  do  with  the  "recall"  of  judges. 

6.  It  has  nothing  to  do  with  the  "decision"  or  judgment  in  any  suit. 
Defined  and  limited   in  this  way,  Mr,  Roosevelt's  proposal  is  in 

Mr.  Ransom's  opinion  the  most  sane  and  conservative  method  which 
has  up  to  the  present  time  been  suggested  for  extricating  us  from  the 
difficulties  into  which  the  people  of  this  country  believe,  if  we  are  to 
judge  them  by  their  actions,  that  we  have  been  placed  by  our  state 
courts  in  the  exercise  of  their  power  to  declare  unconstitutional  acts 
of  the  state  legislatures.  He  prefers  it  to  the  recall  of  judges,  for  he 
asks  why  should  we  recall  a  judge  merely  because  he  has  mistaken 
prevailing  ethical  and  social  ideas?  Indeed  he  believes  that  its  adop- 
tion "would  do  away  with  the  conditions  which  may  lead  many  of  our 
States  to  adopt  the  'recall'  of  judges."  He  prefers  it,  also,  to  the  aboli- 
tion of  the  power  of  judges  to  declare  acts  of  state  legislatures  uncon- 
stitutional since  he  believes  "it  would  be  a  misfortune  in  the  minds  of 
the  most  sagacious  of  American  statesmen,  if  the  problem  that  has  been 
pointed  out  should  lead  to  so  radical  and  dangerous  a  step." 

Finally,  Mr.  Ransom  prefers  the  Roosevelt  proposal  to  the  present 
methods  of  constitutional  amendment  to  which  resort  is  so  frequently 
had  in  the  case  of  unpopular  decisions  on  constitutional  questions. 
In  his  opinion  the  amendment  of  such  a  general  constitutional  provi- 
sion as  the  due  process  clause  in  order  to  escape  the  effects  of  an  un- 
popular judicial  decision  has  three  rather  definite  results : 

In  the  first  place  the  way  is  opened  not  only  for  the  re-enactment 
of  the  particular  act  held  unconstitutional  but  also  for  the  enactment 
of  any  other  act  no  matter  how  oppressive  or  comprehensive  dealing 
with  the  particular  subject. 

In  the  second  place,  by  the  adoption  of  a  constitutional  amend- 
ment creating  an  "exception"  to  the  operation  of  the  "due  process" 
clause  there  may  be  grafted  upon  that  great  constitutional  guaranty 
a  provision  of  perhaps  unforeseen  and  ambiguous  meaning. 

In  the  third  place  the  adoption  of  a  series  of  constitutional  excep- 
tions to  meet  particular  decisions  makes  the  Bill  of  Rights  in  the 
state  constitutions  a  patchwork  of  exceptions  and  provisos. 

For  these  reasons  Mr.  Ransom  believes  that  the  Roosevelt  proposal 
is  the  best  of  the  proposals  which  have  recently  been  made  for  pre- 
venting the  state  courts  from  giving  to  general  state  constitutional 
provisions  a  meaning  which  is  derived  from  a  consideration  of  the 
past  and  which  disregards  the  needs  of  the  present.  In  his  opinion  this 
method  is  nothing  more  than  a  method  of  constitutional  amendment 
applicable  in  concrete  instances  as  they  arise  because  of  a  difference 
of  opinion  between  the  state  legislature  and  the  state  courts. 

No  particular  treatment  is  given  to  the  procedure  for  the  submis- 
sion of  judicial  decisions  to  the  people,  this  being  regarded  as  a  detail 
which  is  to  be  fixed  in  accordance  with  the  needs  and  desires  of  par- 
ticular states  as  is  the  rule  in  the  case  of  present  methods  of  consti- 
tutional amendment,  which  vary  very  greatly  in  different  states. 

Whatever  may  be  one's  opinion  as  to  the  propriety  and  expediency 
of  Mr.  Roosevelt's  propdsal  one  cannot  fail  to  admit  that  he  has 
secured  in  Mr.  Ransom  an  enthusiastic  and  capable  supporter  who  in 
the  little  book  under  review  has  done  much  to  make  clear  to  the  public 
what  Mr.  Roosevelt  has  really  proposed  under  the  catching  but  rather 
misleading  title  of  "th*  recall  of  judicial  decisions." 

Frank  J.  Ooodnow. 
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THE  GENIUS  OF  THE  COMMON  LAW. 

VIII.    The  Perpetual  Quest. 

In  the  foregoing  lectures  we  have  surveyed  a  certain  number 
of  our  lady  the  Common  Law's  adventures,  prosperous  and  other- 
wise. The  stories  I  have  tried  to  recall  to  memory  rather  than  to 
tell  anew  are  only  a  selection.  It  is  quite  likely  that  other  men 
whose  attention  has  been  more  particularly  given  to  other  branches 
of  the  law  and  its  history  might  make  other  selections  not  less 
mteresting  and  profitable.  Accordingly,  whatever  the  result  may 
properly  be  called,  it  can  hardly  claim  to  make  any  systematic 
addition  to  the  knowledge  of  our  legal  antiquities,  and  the  legal 
antiquary  who  looks  for  anything  of  that  kind  will  be  disap- 
pointed, and  may  perhaps  even  accuse  us  of  frivolity.  We  shall 
bear  any  such  charge  with  equanimity,  for  the  short  reason  that 
we  did  not  go  about  to  satisfy  that  kind  of  curiosity  at  all.  The 
Common  Law  is  not  a  museum  of  antiquities,  but  a  living  and 
active  law,  and  our  purpose  has  been  to  exhibit  in  the  light  of 
their  past  effects  the  faculties,  the  operations  and  the  perils  which 
to-day  scs  much  as  ever  enter  into  that  life.  I  have  no  objection 
to  antiquarian  zeal ;  I  own  to  a  share  of  it  myself.  Antiquaries 
are  for  the  most  part  good  harmless  folks  enough,  and  when  they 
excommunicate  one  another  about  cuneiform  records  or  the 
origins  of  .^gean  civilization,  it  is  only  their  domestic  amusement. 
But  we  did  not  go  out  to  collect  fossils  this  time.  I  do  not  want 
you  to  remember  anything  of  what  we  have  seen  together  save 
so  far  as  it  bears  on  the  attitude  of  modem  lawyers  towards  the 
perfectly  living  problems  of  their  science  and  calling.  There  is 
only  one  opinion  against  which  I  have  to  take  a  stand  of  positive 
contradiction,  the  opinion,  if  any  one  seriously  maintains  it,  that 
there  is  some  date  at  which  you  can  draw  a  line  and  say :  Here 
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modern  law  begins,  and  only  professors  of  legal  history  need  know 
anything  that  lies  behind  it.  There  is  no  such  line.  You  need 
not  have  read  the  Anglo-Saxon  dooms  or  possess  Dr.  Liebermann's 
edition  of  them,  but  if  you  have  heard  nothing  of  either  you  may 
some  day  be  quite  practically  baffled  by  an  adversary  talking  non- 
sense about  Anglo-Saxon  institutions  which  you  cannot  see 
through  and  answer.  You  need  not  make  a  minute  study  of 
medieval  French,  but  one  day  your  client's  interest  may  well  depend 
on  your  ability  to  expose  an  inaccurate  translation  from  a  Year 
Book.  But  these,  some  one  will  say,  are  the  extraordinary  chances 
of  the  profession.  If  such  things  do  come,  why  should  they  come 
to  me  ?  And  is  it  worth  my  while  to  be  ready  for  them  ?  Perhaps 
not,  we  should  answer,  if  you  have  made  up  your  mind  to  expect 
nothing  from  your  profession  but  food  and  shelter  not  falling 
below  a  certain  standard  of  decency,  and  rising,  if  fortune  will, 
to  a  fair  share  of  the  world's  luxuries :  as  to  which  the  measure 
and  vicissitudes  of  the  various  degrees  from  clambake  to  cham-, 
pagne,  from  a  catboat  round  Cape  Cod  to  a  yacht  round  the  Medi- 
terranean, will  interest  nobody  but  yourself.  But  if  you  have  any 
ambition,  then  it  is  most  certainly  worth  your  while.  In  every 
calling,  without  exception  that  I  know  of,  the  difference  between 
the  merely  adequate  journeyman  and  the  accomplished  craftsman, 
who  is  really  master  of  his  art,  is  that  the  journeyman  knows  what 
to  do  with  the  usual  task,  but  the  artist  knows  what  to  do  with  an 
unusual  one.  The  true  craftsman  may  wait  long  for  his  oppor- 
tunity, but  when  it  comes  he  will  never  be  taken  for  a  journeyman 
again.  It  is  the  difference  between  being  a  slave  of  current  rules, 
helpless  outside  their  range,  and  using  them  as  tools  with  mastery 
of  the  principles  on  which  they  depend;  the  same  difference  that 
shows  itself  on  the  highest  planes  of  conduct  and  insight  between 
ordinary  good  men  and  heroes  or  saints.  Or,  to  put  it  in  the  most 
modest  terms,  the  difference  is  between  performance  of  the  part 
that  falls  to  you  such  that,  as  they  say  in  New  England,  you  guess 
it  will  have  to  do,  and  a  performance  that  counts.  And  on  the 
whole  really  good  work  does  count  even  in  this  world. 

Let  it  be  granted  then  that  we  speak  as  among  lawyers  who 
have  some  professional  ambition.  I  do  not  care  whether  its  aim 
stops  at  acquiring  the  reputation  of  being  a  good  lawyer,  and 
being  one  as  the  surest  way  thereto,  with  the  consequent  prospect 
of  advancement,  or  is  touched,  as  I  hope  it  often  is,  with  the 
desire  of  justifying  one's  profession  before  the  world's  judgment 
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and  leaving  the  science  of  the  law  in  some  way  better  than  one 
found  it.  What  shall  be  the  attitude  of  a  good  lawyer  and  a  good 
citizen  towards  the  problems  among  which  the  lot  of  the  Common 
Law  is  cast?  He  will  recognize,  in  the  first  place,  that  they  are 
alive  and  not  to  be  solved  out  of  a  digest,  and  that  the  work  is 
never  finished.  If  it  ever  seemed  to  be  finished,  the  law  would 
have  ceased  to  be  a  living  science  and  would  be  fit  for  nothing 
more  than  to  be  petrified  in  an  official  Corpus  Juris.  For  prin- 
ciples, even  the  most  certain,  are  capable  of  infinite  application, 
and  the  matter  is  always  changing.  The  knights  errant  of  our 
lady  the  Common  Law  must  be  abroad  on  a  perpetual  quest ;  no 
sooner  is  an  adventure  accomplished  than  a  fresh  one  is  disclosed 
or  arises  out  of  that  very  achievement.  There  is  no  strife  in  the 
past  which  has  not  some  lesson  for  the  future.  Look  back  to  the 
first  point  of  our  survey ;  does  any  one  suppose  that  the  great  fight 
with  formalism  is  over?  There  may  be  some  happy  jurisdiction 
(I  do  not  know  where  it  may  be  found)  in  which  pleading  is  effec- 
tually reformed  and  statutes  are  few  and  simple.  Let  it  be  so, 
but  one  or  two  jurisdictions  do  not  account  for  the  Common  Law. 
Formalism  may  be  driven  out  of  pleading,  there  may  be  no  argu- 
able points  left  on  rules  of  procedure,  but  the  hydra  heads  have 
their  own  devilish  immortality,  and  will  be  grinning  at  you  again 
in  captious  perversions  of  statute  law.  Courts  have  to  be  guided, 
legislators  have  to  be  warned.  Not  a  word  shall  be  said  here  in 
derogation  of  an  advocate's  duty  to  take  every  point  that  can  fairly 
be  taken  for  his  client.  Still  there  is  a  higher  and  a  lower  kind 
of  advocacy,  including  work  out  of  court,  without  any  prejudice 
to  the  client's  interest.  Not  long  ago  a  learned  friend  of  Lincoln's 
Inn  was  talking  with  me  of  a  late  eminent  English  conveyancing 
counsel  whose  pupil  he  had  been,  and  whom  he  had  often  met  later 
in  conference.  Other  men  might  be  as  learned,  said  my  friend,  but 
I  worked  much  with  him,  and  whoever  worked  with  him  might  be 
sure  that  he  wanted  to  put  the  business  through.  That  is  in  plain 
words,  which  no  rhetorical  expansion  could  better,  the  spirit  of  the 
law  and  the  true  lawyer.  Ask  yourself  at  every  doubtful  turn: 
What  will  best  help  the  business  through  and  you  will  have  a 
good  professional  conscience  and  grateful  clients. 

Again  there  is  a  danger  much  akin  to  formalism  and  always 
besetting  us.  Our  system  is  founded  on  precedent  and  respect 
for  authorities.  But  this  just  and  necessary  respect,  if  not  in- 
formed by  a  due  measure  of  intelligent  criticism,  tends  to  degen- 
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erate  into  mechanical  slavery.  Perhaps  that  kind  of  corruption 
is  harder  to  avoid  in  a  country  of  uniform  and  centralized  juris- 
diction like  England  than  under  a  federal  constitution  where  ju- 
diciary power  is  distributed  among  many  coordinate  and  inde- 
pendent courts,  but  the  temptation  exists  everywhere.  I  have 
already  mentioned  its  influence  in  British  India.  Practitioners 
bred  to  the  Common  Law  and  speaking  its  language  as  their 
mother  tongue  have  less  excuse  than  Indian  pleaders.  If  they 
have  learnt  their  trade  rightly,  they  should  have  learnt  to  weigh  as 
well  as  to  count  authorities.  Any  man  who  knows  how  to  handle 
the  professional  apparatus  of  reference  can  find,  with  moderate 
industry,  something  like  a  show  of  authority  for  almost  anything: 
and  it  is  the  delight  of  a  certain  class  of  advocates  to  snatch  an 
advantage  (though  it  is  apt  to  be  a  fleeting  one)  by  this  method. 
But  the  law  is  not  made  by  casual  and  hasty  decisions  in  courts 
of  first  instance.  Its  guiding  principles  and  the  harmony  of  its 
controlling  ideas  must  be  sought  in  the  considered  judgments  of 
the  higher  tribunals  which  command  universal  respect;  and  what- 
ever is  contrary  to  the  general  consent  of  leading  authorities  ought 
to  be  frankly  discarded  as  erroneous.  In  any  particular  jurisdic- 
tion, to  be  sure,  one  may  be  bound  by  a  particular  eccentric  doc- 
trine which  has  gained  an  undeserved  reception :  such  unfortunate 
accidents  must  be  endured.  Herein  we  may  have  also  to  face 
a  temptation  of  the  higher  kind,  such  as  theologians  hold  to  be 
among  the  trials  of  the  elect.  A  learned  judge  or  text  writer  often 
finds  it  a  fascinating  intellectual  exercise  to  reconcile  all  the  auth- 
orities bearing  or  seeming  to  bear  on  a  given  point ;  and  with  this 
purpose  (which  in  itself  is  laudable  enough)  solutions  of  extreme 
ingenuity  and  subtilty  are  advanced.  You  may  find  striking  ex- 
amples in  the  work  of  a  very  learned  English  author  whom  the 
profession  has  recently  lost,  Mr.  Thomas  Beven.  There  comes  a 
point,  however,  where  such  exercises  of  erudition  serve  only  to 
"make  that  darker  which  was  dark  enough  without."  I  venture  to 
offer  a  rough  working  test.  When  you  find  an  elaborate  harmony 
of  all  the  decisions  expressed  in  a  formula  which  it  would  be  im- 
possible to  explain  to  a  jury,  then  you  may  suspect  that  some  of 
the  decisions  are  wrong;  and  it  may  be  the  more  profitable  course 
in  every  sense  to  consider,  not  how  you  can  fit  them  all  into  a 
Chinese  puzzle  of  rules,  sub-rules,  exceptions  and  sub-exceptions, 
but  which  of  them  are  least  likely  to  hold  their  own  before  a  court 
of  last  resort.     If  you  can  find  a  conclusion  which  appears  to  be 
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the  most  conformable  to  principles  and  rules  already  settled;  if 
that  conclusion  does  not  seem  to  lead  to  any  such  inconvenience 
as  calls  for  exceptional  treatment;  and  if,  on  the  balance  of  ju- 
dicial opinion,  it  is  supported  by  the  weight  of  binding  or  persua- 
sive authorities  in  your  own  and  other  leading  jurisdictions,  then 
you  had  better  make  up  your  mind  that  refined  qualifications  will 
not  easily  be  fastened  on  it.  Certainly  these  questions  may  well 
be  inter  apices  juris  and  divide  the  most  learned  opinions.  Yet 
there  must  be  a  more  and  a  less  promising  way  of  approaching 
them,  and  I  think  the  sounder  attitude  of  mind  is  that  which  I 
have  indicated.  Sometimes  it  may  be  necessary  to  frame  an  argu- 
ment against  the  application  of  that  which  one  suspects  to  be 
the  better  opinion  in  law  (I  say  suspects  because,  as  Dr.  Johnson 
rightly  observed,  you  have  no  business  to  think  you  know  it  until 
the  court  has  decided).  In  such  a  case  the  prudent  advocate 
will,  if  he  can,  throw  his  strength  in  the  direction  of  arguing  on 
the  facts  that  the  rule  does  not  apply  rather  than  commit  himself 
to  a  battle  of  pure  law  in  an  unfavourable  position.  There  is  yet 
another  temptation  of  the  elect,  and  I  think  it  is  the  most  in- 
sidious of  all,  judged  by  the  number  of  cases  in  which  competent 
and  even  eminent  persons  have  yielded  to  it.  I  mean  the  habit  of 
admitting  exceptions  and  anomalies  in  detail  on  the  ground  of 
immediate  convenience.  Oftentimes  the  sum  of  many  such  little 
concessions  to  convenience  is  the  grave  inconvenience  of  nobody 
knowing  whether  any  rule  at  all  is  left.  I  do  not  deny  that,  if 
the  original  rule  was  a  bad  one,  this  way  of  escape  from  it  may 
be  better  than  none.  But  in  a  question  of  this  kind  it  may  very 
well  turn  out,  on  careful  examination,  that  the  principal  rule  has 
been  too  narrowly  conceived  or  expressed,  and  that  when  it  is 
rightly  apprehended,  no  exception  has  to  be  made  in  order  to 
arrive  at  a  reasonable  result.  It  is  always  worth  while  to  g^ve 
one's  best  consideration  to  the  authorities  from  this  point  of  view. 
Another  object  for  which  we  can  all  do  something,  for  there 
are  so  many  ways  of  helping  that  any  man  may  find  at  least  one 
pretty  near  his  hand,  is  that  of  keeping  the  movement  of  our  native 
jurisprudence  to  its  proper  lines.  '  Our  lady  the  Common  Law 
will  note  other  people's  fashions  and  take  a  hint  from  them  in 
season,  but  she  will  have  no  thanks  for  judges  or  legislators  who 
steal  incongruous  tags  and  patches  and  offer  to  bedizen  her  rai- 
ment with  them.  Assimilation  of  foreign  elements,  we  have  al- 
ready seen,  may  be  a  very  good  thing.     Crude  and  hasty  borrow- 
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ing  of  foreign  details  is  unbecoming  at  best,  and  almost  always 
mischievous.  When  you  are  tempted  to  make  play  with  foreign 
ideas  or  terms,  either  for  imitation  or  for  criticism,  the  first  thing 
is  to  be  sure  that  you  understand  them.  Nothing  is  easier  than 
to  misunderstand  little  bits  of  another  system.  One  may  read  in 
very  learned  English  authors  that  there  is  no  specific  performance 
in  French  law,  for  which  these  authors  proceed  to  give  every  rea- 
son except  the  real  one.  The  matter  is  really  quite  simple.  Mod- 
ern French  law  has  done  for  the  sale  of  all  kinds  of  property  what 
the  Common  Law  did  in  the  Middle  Ages  for  the  sale  of  ascer- 
tained goods,  made  a  complete  contract  of  sale  pass  the  whole 
legal  interest  without  any  further  act  of  transfer.  Thus  the  pur- 
chaser is  at  once  owner ;  and,  being  armed  with  all  the  rights  and 
remedies  of  an  owner,  he  has  no  need  of  any  such  remedy  as 
our  action  for.  specific  performance  of  a  contract  to  sell  real  estate. 
Those  learned  persons,  again,  having  overlooked  the  general  pro- 
visions of  the  French  law  as  to  sale,  naturally  failed  to  see  its  in- 
cidents in  the  proper  fight,  and  put  questions  to  learned  Frenchmen 
which  they  in  turn,  knowing  nothing  of  our  peculiar  law  of  prop- 
erty nor  the  mysteries  of  the  legal  estate,  did  not  rightly  appre- 
hend. Hence  one  may  draw  the  moral  of  a  supplemental  warn- 
ing. Beware  of  putting  categorical  questions  to  a  foreign  expert 
without  explaining  to  him  the  general  bearing  of  your  inquiry 
and  the  conditions  taken  for  granted  by  English-speaking  lawyers. 
Otherwise  you  may  get  an  answer  that  is  literally  correct  but  sub- 
stantially misleading,  and  discover  too  late  that  you  have  been 
talking  at  cross  purposes.  Then  comes  the  case  where  you  think 
to  find  some  profit  in  imitation.  Here  the  next  thing,  after  you 
have  mastered  the  foreign  matter,  is  to  have  a  clear  view  of  the 
end  to  be  served  by  taking  it  as  a  model,  and  to  make  sure 
whether  it  cannot  be  served  as  well  or  better  by  methods  already 
known  to  our  own  law. 

A  fair  specimen  of  what  ought  to  be  avoided  may  be  found 
in  the  English  Act  commonly  called  Lord  Campbell's  Act,  and 
now  officially  cited  by  the  not  wholly  accurate  short  title  of  the 
Fatal  Accidents  Act.  The  example  is  convenient  because  this 
Act  has  been  widely  imitated  in  other  jurisdictions,  and  none  the 
worse  because  it  has  been  useful  in  spite  of  its  defects,  and  is 
not  involved  with  any  burning  social  or  economic  question.  In 
its  infancy  the  Common  Law  knew  nothing  of  executors  and 
very  little  of  wills.     The  testament  of  personal  estate,  and  there- 
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fore  the  executor,  were  introduced  by  ecclesiastical  jurisdiction, 
although  the  executor  has  a  fine  old  Germanic  pedigree.  So  the 
right  of  an  executor  to  sue  in  the  king's  courts  for  the  benefit 
of  his  testator's  estate  was  brought  in  piecemeal  and  not  without 
help  of  statutes.  Most  unluckily  some  one  got  hold  of  a  supposed 
Roman  maxim,  for  which  there  is  really  no  authority,  that  "per- 
sonal actions  die  with  the  person."  By  further  ill  luck  an  opinion 
for  which  classical  Roman  warrant  does  exist  came  to  reinforce 
this  pretended  authority,  the  opinion  that  a  free  man's  life  is  in- 
capable of  pecuniary  valuation.  It  is  a  fine  ethical  observation, 
but,  I  venture  to  think,  inappropriate  in  the  field  of  legal  justice. 
In  the  result,  the  Common  Law  was  saddled  with  the  rule  that 
the  death  of  a  human  being  cannot  give  rise  to  a  civil  cause  of 
action,  one  of  the  most  foolish  rules,  if  I  dare  say  so,  that  have 
ever  been  adopted  by  the  courts  of  a  civilized  country;  and  we 
have  to  learn  for  law  that,  except  for  statutory  exceptions,  and 
apart  from  criminal  liability,  a  man  wounds  or  disables  another 
at  his  peril,^  but  may  kill  him  outright  with  impunity.  Surely  a 
wise  legislature  might  have  made  a  clean  piece  of  work  and  re- 
pealed the  apocryphal  maxims  altogether.  Instead  of  this  our 
Parliament  was  advised  to  borrow  from  Scotland  provisions 
which,  for  aught  I  know,  may  have  a  perfectly  fit  place  in  the  body 
of  Scottish  law,  and  to  confer  an  anomalous  cause  of  action,  not 
on  the  legal  representative  of  the  deceased  person  who  might  have 
brought  an  action  himself  if  he  had  not  been  killed,  but  directly 
on  a  class  of  persons  who  might  be  presumed  to  suffer  by  his 
death  as  being  dependent  on  him.  In  other  cases  the  absurdity 
of  the  general  rule  remained  uncorrected;  our  Court  of  Appeal 
has  held  it  too  inveterate  to  be  touched;  and  there  is  no  prospect 
of  rational  and  comprehensive  legislation. 

We  may  take  another  example  from  the  theoretical  study  of 
the  Common  Law.  During  the  nineteenth  century  it  was  rather 
fashionable  for  speculative  writers  to  assume  that  the  Roman  doc- 
trine of  Possession  was  more  complete  and  scientific  than  our  own. 
This,  I  believe,  was  only  because  they  had  not  taken  the  pains  to 
grapple  with  the  authorities  of  our  law  on  trespass,  disseisin,  trover 
and  possessory  remedies  generally.  It  may  be  admitted  that  the 
labour  would  have  been  considerable ;  certainly  I  found  it  so  when 

^Subject,  in  modern  law,  to  diverse  causes  of  justification  and  excuse 
which  ancient  law  did  not  recognize ;  but  these  distinctions  are  not  relevant 
to  the  matter  now  in  hand. 
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I  tried  my  own  hand,  even  with  the  most  valuable  help  which  1 
derived  from  working  in  association  with  my  learned  friend  the 
late  Mr.  Justice  Wright,  who  had  made  a  special  study  of  the 
subject  with  reference  to  the  criminal  law.  The  result,  however, 
was  to  show  that  the  doctrine  of  Possession  in  the  Common  Law, 
scattered  as  it  is  in  various  decisions  partly  in  civil  and  partly  in 
criminal  jurisdiction,  and  arising  out  of  the  most  varied  facts 
and  transactions,  can  be  accounted  for  by  a  few  comprehensive 
principles  which  are  both  more  elegant  and  in  closer  touch  with 
the  conditions  of  actual  life  than  any  of  the  formulas  which  the 
ingenuity  of  modern  commentators  has  extracted  from  the  sayings 
of  the  classical  Roman  jurists.  In  these  lectures  I  have  purposely 
avoided  any  technical  exposition,  yet  for  the  honour  of  our  lady 
the  Common  Law  I  will  state  these  principles  in  their  simplest 
form.  First,  possession  in  fact  is  such  actual  exclusive  control  as 
the  nature  of  the  thing,  whatever  it  may  be,  admits.  Secondly, 
possession  in  law,  the  right  which  is  protected  by  possessory  rem- 
edies, generally  follows  possession  in  fact,  but  does  not  neces- 
sarily cease  when  possession  in  fact  ceases.  The  chief  exception 
to  this  rule  is  that  a  servant  in  charge  of  his  master's  goods  has 
not  possession  in  law;  and  reflection  shows  that,  whatever  the 
origin  of  this  exception  may  be,  it  conforms  to  common  sense ;  for 
in  fact  a  servant  not  only  is  bound  to  exercise  his  physical  control 
according  to  his  master's  will,  as  and  when  it  is  signified,  and  not 
his  own,  but  in  ordinary  cases  he  does  not  even  appear  to  be  deal- 
ing with  the  thing  in  his  own  right,  and  no  man  using  common 
attention  and  judgment  would  suppose  that  he  claimed  any  such 
right.  Thirdly,  possession  in  law  continues  until  determined  in 
some  way  which  the  law  definitely  recognizes,  beyond  the  mere 
absence  or  failure  of  a  continuing  intent  to  possess.  Fourthly, 
possession  in  law  is  a  commencement  of  title,  in  other  words  the 
possessor  can  deal  with  the  thing  as  an  owner  against  all  persons 
not  having  a  better  title,  and  this  protection  extends  to  persons 
deriving  title  from  him  in  good  faith.  Fifthly,  when  possession 
in  fact  is  so  contested  that  no  one  can  be  said  to  have  actual  ef- 
fective control,  possession  in  law  follows  the  better  title.  It  is 
true  that  every  one  of  these  principles,  in  its  application  to  the 
complex  facts  of  life,  may  call  for  careful  and  even  subtle  elab- 
oration. But  I  am  free  to  maintain  that  in  themselves  they  are 
adequate  and  rational.  We  take  the  line  of  making  legal  possession 
coincide  with  apparent  control  so  far  as  possible;  the  Roman  law 
takes  the  opposite  line  of  unwillingness  to  separate  legal  possession 
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from  ownership  or  what  we  call  "general  property ;"  and  I  venture 
to  think  our  way  both  the  simpler  and  the  better.  It  is  fortunate 
that  our  courts  were  never  beguiled  by  Continental  learn- 
ing, well  or  ill  understood,  into  departure  from  our  native  line  of 
advance ;  and  it  does  not  matter  how  much  of  their  refusal  to  listen 
to  any  voice  of  Roman  charmers  was  due  to  deliberate  wisdom, 
and  how  much  to  pure  ignorance  of  the  voluminous  and  contro- 
versial literature  which,  so  far  as  I  know,  has  not  yet  produced  any 
generally  accepted  theory  in  modern  Roman  law.  Not  that  the 
Roman  law  is  to  be  neglected  by  those  who  have  time  to  attend  to 
it,  for  it  furnishes  many  instructive  parallels,  still  more  instructive 
contrasts,  and  many  ingenious  suggestions.  But  there  is  no  reason 
for  believing  that  our  Germanic  ideas  of  seisin,  from  which  our 
native  doctrine  has  sprung,  have  in  them  less  of  the  true  root  of 
the  matter. 

At  this  point,  or  earlier,  I  am  sure  a  reflection  will  have  oc- 
curred to  you  which  at  first  sight  is  discouraging.  All  we  have 
heard,  you  will  say,  may  be  very  true.  We  are  willing  to  believe 
that  the  general  course  of  a  lawyer  who  wishes  to  do  credit  to  his 
art  has  been  indicated  on  sound  lines.  But  when  we  come  to  face 
an  actual  problem  in  its  complexity,  will  any  such  monitions  make 
us  sure  of  handling  it  in  the  right  way  ?  Now  it  would  be  neither 
wise  nor  honest  to  shirk  this  question.  The  answer  is  quite  plain : 
They  will  not.  The  same  answer  holds  in  all  science  and  art  what- 
soever. No  one  else  can  do  your  own  work  for  you,  and  no 
one  can  learn  to  do  anything  worth  doing  by  so  cheap  a  way  as 
hearing  or  reading  about  it.  Apprenticeship  is  the  only  road  to 
craftsmanship,  and  no  man  can  expect  to  learn  without  making 
mistakes.  But  the  experience  of  elders  may  at  least  help  you  to 
start  in  the  right  direction  and  to  avoid  perverse  and  gratuitous 
errors.  Reading  the  map  will  never  get  a  man  up  a  mountain, 
but  the  prudent  climber  will  not  therefore  omit  to  study  the  best 
map  available.  Our  maps  are  not  perfect,  but  they  are  good 
enough  to  be  useful. 

And  now  that  we  have  followed  our  lady  the  Common  Law 
through  vicissitudes  of  success  and  failure,  walking  with  her 
familiarly,  not  slavishly,  how  does  it  stand  with  our  affection 
for  her?  Shall  we  be  tempted  to  belittle  her  work  because  it  is 
in  rough  and  stubborn  material,  and  all  the  toil  of  her  servants 
has  not  wholly  purified  the  fine  gold  from  the  dross?  There  was 
a  gjeat  English  writer,  one  who  had  gone  through  the  forms  of 
studying  the  law  and  was  nominally  qualified  to  practise.     He 
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wrote  an  excellent  description  of  life  in  the  Temple  as  it  was  in 
his  youth;  his  name  was  Thackeray.  He  drew  the  picture  of  a 
student  wholly  absorbed  in  his  profession,  in  contrast  to  the  diver- 
sions of  Pendennis  and  his  friend  Warrington,  and  this  is  what 
he  said  of  Mr.  Paley,  the  type  of  an  industrious  and  concentrated 
lawyer,  a  type  we  have  all  seen  more  or  less  realized  in  the  flesh : 
"How  differently  employed  Mr.  Paley  has  been!  He  has  not 
been  throwing  himself  away:  he  has  only  been  bringing  a  great 
intellect  laboriously  down  to  the  comprehension  of  a  mean  sub- 
ject."^ I  venture  to  pronounce  these  words  not  worthy  of  Thack- 
eray. Mr.  Paley's  way  of  handling  the  subject  might  be  mean; 
that  gives  no  man  a  right  to  call  the  subject  itself  mean.  Even 
so,  I  am  apt  to  think  Mr.  Paley  may  be  maligned.  Every  man 
who  takes  his  profession  seriously  must  be  content  for  a  time  to 
give  his  whole  mind  to  it  and  think  of  little  else,  not  to  abolish  his 
other  interests  (which  would  be  the  worse  for  his  profession  in 
the  end),  but  to  restrain  or  suspend  them  for  a  while.  How  did 
Pendennis  and  Warrington  know  what  other  and  unselfish  objects 
Mr.  Paley  might  be  working  for?  How  could  they  be  certain 
that  he  had  not  a  mother  or  sisters  looking  to  him  for  support? 
Did  they  see  anything  of  his  pursuits  and  recreations  in  vacation 
time?  One  very  learned  person  of  Lincoln's  Inn,  who  might  in 
a  superficial  way  have  sat  for  Mr.  Paley's  portrait,  was  known  in 
the  Alpine  Club  about  fifty  years  ago  as  a  member  of  the  party 
which  made  one  of  the  most  daring  expeditions  in  the  Bernese 
Oberland  in  the  Club's  heroic  age  of  conquest.  His  one  besetting 
fault  was  an  excess  of  conscientiousness  from  which  no  one  suf- 
fered so  much  as  himself.  But  let  Thackeray's  lapse  pass,  a  mere 
slip  of  the  pen  I  would  fain  think,  for  in  truth  he  was  a  man  of  a 
generous  nature  and  would  not  have  written  so  in  malice. 
Macaulay's  lament  over  Fearne's  devotion  of  a  lifetime  to  "the 
barbarous  puzzle  of  contingent  remainders,"  was  better  justified. 
As  to  that  I  will  merely  say  that  our  lady  the  Common  Law  is 
not  answerable  for  the  Statute  of  Uses  and  all  the  puzzles  and 
perplexities  it  brought  in  its  train.  We  shall  not  think  the  less 
of  her  for  not  being  infallible  and  invincible.  Some  say  she  is  a 
hard  mistress.  It  is  true  that  she  will  not  be  content  with  any 
oflfering  short  of  a  man's  best  work :  she  would  not  be  faithful  to 
herself  if  she  were.  Some  call  her  capricious.  It  is  true  that  she 
does  not  undertake  to  command  worldly  success  for  her  followers ; 
earthly  fortune  may  be  added  to  them,  but  is  not  the  reward  she 

*Pendennis,  ch.  xxix. 
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promises.  There  are  some  who  call  her  arbitrary.  True  it  is  that 
we  have  to  learn  her  speech,  but  when  we  have  learnt  enough  of 
it  to  speak  it  freely  we  know  that  open  discussion  and  unfettered 
criticism  are  the  very  life  of  the  law.  Some  complain  of  her 
tongue  as  barbarous.  Well,  the  Latin  of  Roman  law  falls  short, 
at  best,  of  classical  perfection,  and  when  one  gets  below  the  sur- 
face of  our  medieval  books,  French  and  Latin,  one  finds  them  at 
least  as  human  as  the  Digest  and  far  more  living  and  human  than 
Justinian's  Institutes  and  the  glossators.  Rather  we  may  praise 
our  lady  the  Common  Law  in  the  words  of  a  poet  who  was  not 
a  lawyer,  words  not  written  concerning  her,  and  nevertheless  ap- 
propriate. 

Our  lady  of  love  by  you  is  unbeholden ; 
For  hands  she  hath  none,  nor  eyes,  nor  lips,  nor  golden 
Treasure  of  hair,  nor  face  nor  form;  but  we 
That  love,  we  know  her  more  fair  than  anjrthing. 

Now  this  was  written  by  Algernon  Charles  Swinburne  in 
praise  of  Liberty  at  a  time  when  the  powers  of  darkness  were  still 
very  strong  on  the  Continent  of  Europe.  There  is  ample  war- 
rant in  medieval  usage  for  appropriating  verses  of  any  author  in 
one's  own  sense,  whether  connected  with  that  author's  or  not ;  and 
our  lady's  traditions  are  nothing  if  not  medieval.  But  we  may 
find  a  less  artificial  justification.  For  if  there  is  any  virtue  in  the 
Common  Law  whereby  she  stands  for  more  than  intellectual  ex- 
cellence in  a  special  kind  of  learning,  it  is  that  Freedom  is  her  sis- 
ter, and  in  the  spirit  of  freedom  her  greatest  work  has  ever  been 
done.  By  that  spirit  our  lady  has  emboldened  her  servants  to 
speak  the  truth  before  kings,  to  restrain  the  tyranny  of  usurping 
license,  and  to  carry  her  ideal  of  equal  public  justice  and  ordered 
right  into  every  quarter  of  the  world.  By  the  fire  of  that  spirit  our 
worship  of  her  is  touched  and  enlightened,  and  in  its  power,  know- 
ing that  the  service  we  render  to  her  is  freedom,  we  claim  no 
inferior  fellowship  with  our  brethren  of  the  other  great  Faculties, 
the  healers  of  the  body  and  the  comforters  of  the  soul,  the  lovers 
of  all  that  is  highest  in  this  world  and  beyond.  There  is  no  more 
arduous  enterprise  for  lawful  men,  and  none  more  noble,  than  the 
perpetual  quest  of  justice  laid  upon  all  of  us  who  are  pledged 
to  serve  our  lady  the  Common  Law. 

(The  End.) 

Frederick  Pollock. 
London. 
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The  Supreme  Court  of  the  United  States  has  recently  decided^ 
that  an  exemption  during  a  stated  term  from  taxation  given  for 
certain  land  allotted  to  Indians,  who  at  the  time  of  receiving  such 
land  surrendered  all  rights  to  tribal  lands,  may  not  be  repealed  by 
subsequent  legislation.  The  right  of  exemption  which  was  to  con- 
tinue for  twenty  years  was  granted  only  to  the  original  allottees. 
The  Act  of  Congress  containing  the  grant  was  passed  in  1898. 
The  lands  affected  by  it  were  situated  in  what  afterwards  became 
the  State  of  Oklahoma  which  was  admitted  into  the  Union  in 
1907.  In  1908  Congress  passed  another  act  removing  restrictions 
upon  alienation  of  the  land  affected  by  ^he  Act  of  1898.  One  sec- 
tion of  this  Act  of  1908  also  provided  that  lands  from  which 
such  restrictions  were  removed  should  be  subject  to  taxation. 

Unless  we  assume  that  Congress  had,  under  the  doctrine  laid 
down  in  Matter  of  Heff,^  no  power  over  these  lands  after  Okla- 
homa had  become  a  state,  we  must  conclude,  as  would  appear  from 
the  opinion  in  the  case,  that  the  sole  ground  of  the  invalidity  of 
the  act  of  1908  was  to  be  found  in  the  fact  that  contrary  to  the 
Fifth  Amendment  it  deprived  persons  of  their  property  without  due 
process  of  law.  If  this  is  a  correct  interpretation  of  the  decision 
it  would  seem  to  be  the  view  of  the  Supreme  Court  that  a  statu- 
tory right  of  exemption  from  taxation  which  is  based  on  a  con- 
sideration and  which  has  been  granted  for  land  only  during  the 
period  of  ownership  of  the  person  owning  the  land  at  the  time  of 
the  grant,  is  property  which  is  protected  against  action  by  the 
United  States  government  by  the  Fifth  Amendment  and  against 
action  by  a  state  government  by  the  Fourteenth  Amendment.  This 
conception  of  the  nature  of  a  tax  exemption,  imposes  such  a  new 
limitation  upon  the  powers  of  government,  particularly  those  of 
Congress,  as  to  justify  a  re-examination  of  the  decisions  of  the  Su- 
preme Court  with  regard  to  tax  exemptions. 

In  the  early  history  of  our  constitutional  law  when  the  question 
of  the  nature  of  tax  exemptions  was  first  brought  before  the 
Supreme  Court  the  United  States  government  was  forbidden  by 
the  Fifth  Amendment  to  deprive  any  one  of  property  without  due 
process  of  law,  but  no  such  limitation  was  imposed  by  the  United 

'Choate  v.  Trapp  (1912)  224  U.  S.  665. 
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States  Constitution  upon  the  states.  The  states  were,  it  is  true, 
forbidden  by  that  instrument  to  pass  any  law  impairing  the  obli- 
gation of  contracts  but  it  was  not  until  1868  that  the  Fourteenth 
Amendment  imposed  upon  them  the  same  limitation  with  regard  to 
the  taking  of  property  which  had  from  the  beginning  existed  in 
the  case  of  the  United  States  government. 

The  first  case  which  came  before  the  Supreme  Court  with 
regard  to  an  exemption  from  taxation  granted  by  a  state  law  was 
New  Jersey  v.  Wilson,^  decided  in  1812.  In  this  case  certain 
Indians  had  prior  to  the  adoption  of  the  Constitution  of  the  United 
States  entered  into  an  agreement  with  the  colony  of  New  Jersey. 
This  agreement  provided  that  the  Indians  should  release  all  of 
their  claims  to  certain  lands  and  were  to  receive  therefor  certain 
other  lands  which  should  "not  hereafter  be  subject  to  taxation." 
These  lands  were  subsequently  sold  by  the  Indians  with  the  approval 
of  the  then  State  of  New  Jersey  which  attempted  to  impose  a  tax 
on  such  lands  in  the  hands  of  the  Indians'  grantees.  The  court 
held  that  the  agreement  made  by  the  Indians  with  New  Jersey, 
being  based  on  a  consideration  was  a  contract;  that  the  privilege 
of  exemption  from  taxation  contained  therein 

"though  for  the  benefit  of  the  Indians,  is  annexed  by  the  terms 
which  create  it,  to  the  land  itself,  not  to  their  persons ;" 

and  that  the  act  of  the  state  legislature  which  attempted  to  tax 
the  lands  in  question  was  a  violation  of  the  contract  clause  of  the 
Constitution  and  was  therefore  void. 

The  next  case  of  an  exemption  from  taxation  that  came  before 
the  court  was  Armstrong  v.  Athens  County*  decided  in  1842.  The 
State  of  Ohio  had  granted  in  1804  certain  lands  to  Ohio  University 
which  was  incorporated  in  the  act  and  had  provided  that  such  lands 
should  "forever  be  exempted  from  all  state  taxes."  The  act  of 
1804  in  another  section  had  authorized  the  University  to  lease  the 
land  at  a  certain  rent  but  also  had  provided 

"that  the  said  corporation  shall  have  power  to  demand  a  further 
yearly  rent  on  said  lands  and  tenements,  not  exceeding  the  amount 
of  tax  imposed  on  property  of  like  description  by  the  state ;  which 
rents  shall  be  paid  at  such  time  and  place,  to  such  person,  and  col- 
lected in  such  manner  as  the  corporation  shall  direct." 

In  1826  the  legislature  authorized  the  University  to  sell  the  lands 
not  encumbered  with  outstanding  leases.    Pursuant  to  this  statute 

*7  Cranch  164,  167. 
*i6  Peters  281,  287. 
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the  complainants  in  the  case  took  title  but  no  exemption  from  taxa- 
tion was  contained  in  the  statute  of  1826  nor  in  their  deed.  The 
court  held  valid  the  subsequent  attempt  by  Ohio  to  tax  these  lands 
in  the  hands  of  the  purchasers  on  the  ground  that  they  were 
strangers  to  the  act  of  1804,  and  that  the  exemption  did  not  attach 
to  the  land. 

It  will  be  noticed  that  this  case  holds  the  exemption  to  be  per- 
sonal to  the  original  holder  of  it  and  not  to  run  with  the  land 
notwithstanding  the  comprehensive  statement  in  the  act  of  1804 
which  granted  it.  This  being  the  case  it  was  unnecessary  for  the 
court  to  consider  the  question  whether  a  consideration  existed,  and 
it  is  to  be  noticed  that  there  was  no  consideration  unless  it  was  to 
be  found  in  the  corporate  charter  of  the  University  granted  by  the 
act  of  1804. 

The  next  case  coming  before  the  court  was  Gordon  v.  The 
Appeal  Tax  Court, ^  decided  in  1845.  There  is  nothing  remarkable 
about  this  case.  It  differs  from  the  others  mz^inly  in  the  fact 
that  the  kind  of  property  held  to  be  exempted  from  taxation  was 
a  bank  franchise  and  not  land.  All  the  elements  of  a  contract 
were  present.  There  was  an  agreement  made  between  the  state 
and  a  banking  corporation  already  in  existence,  and  a  considera- 
tion which  had  been  complied  with  by  the  bank  and  accepted  by 
the  state  for  the  exemption  granted.  The  court  accordingly  held 
that  the  attempt  of  the  state  to  repeal  the  exemption  was  void 
as  impairing  the  obligation  of  a  contract.  Up  to  1845  then, 
the  rule  adopted  by  the  Supreme  Court  was  that  the  state  could 
make  with  persons  already  in  existence  a  contract  of  exemption 
from  taxation  which  it  would  not  be  permitted  to  violate.  But  it 
is  left  somewhat  uncertain  in  the  case  of  permanent  immovable 
tangible  property,  like  land,  under  what  conditions  the  exemption  is 
to  be  regarded  as  personal  to  the  original  grantee  and  under  what 
conditions  it  is  to  be  regarded  as  attaching  to  the  land  in  the  hands 
of  a  purchaser  from  the  original  grantee. 

The  next  contribution  of  the  Supreme  Court  to  the  law  of  tax 
exemptions  was  made  with  regard  to  the  character  of  the  consid- 
eration necessary  as  an  element  in  any  contract  of  exemption. 
This  was  made  in  The  Piqua  Branch  of  the  State  Bank  of  Ohio  v. 
Knoop,^  decided  in  1853.  In  this  case,  it  was  held  on  the  authority 
of  the  Dartmouth  College  Case  that  the  act  incorporating  a  corpo- 
ra How.  133. 
•16  How.  369. 
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ration,  acted  upon  by  the  corporation,  was  sufficient  consideration 
upon  which  to  base  a  contract  of  exemption  from  taxation  con- 
tained therein. 

It  was  only,  however,  in  i860  that  the  Supreme  Court  deter- 
mined what  was  the  nature  of  a  naked  exemption  from  taxation 
granted  to  a  corporation  already  in  existence  at  the  time  of  the 
grant  and  not  based  upon  a  consideration.  In  that  year  it  was  held 
that  an  act  of  a  state  legislature  providing 

"that  the  real  property,  including  ground  rents,  now  belonging 
and  payable  to  Christ  Church  Hospital,  in  the  City  of  Philadelphia, 
so  long  as  the  same  shall  continue  to  belong  to  the  said  hospital, 
shall  be  and  remain  free  from  taxes" 

did  not  constitute  a  contract  of  exemption.^    The  court  says  that 

"this  concession  of  the  Legislature  was  spontaneous,  and  no  service 
or  duty,  or  other  remunerative  condition,  was  imposed  on  the  cor- 
poration. It  belongs  to  the  class  of  laws  denominated  privilegia 
favorabilia  *  *  *  it  exists  ben^e  placitum,  and  may  be  revoked 
at  the  pleasure  of  the  sovereign." 

This  is  the  present  rule  of  the  Supreme  Court.* 

The  doctrine  that  a  state  law  granting  an  exemption  from  taxa- 
tion in  return  for  a  consideration  constituted  a  contract  whose  ob- 
ligation might  not  be  impaired  by  subsequent  state  legislation  was 
thus  so  firmly  fixed  in  our  constitutional  law  prior  to  the  adoption 
of  the  Fourteenth  Amendment,  forbidding  a  state  to  deprive  a 
person  of  his  property  without  due  process  of  law,  that  it  is  not 
surprising  that  little  if  any.  effort  has  been  made  to  bring  tax  ex- 
emptions under  the  protection  of  that  Amendment.  A  search  of 
the  decisions  of  the  United  States  Supreme  Court  has  revealed 
but  one,  holding  that  the  repeal  by  a  state  of  a  tax  exemption  is 
a  taking  of  property  without  due  process  of  law,  contrary  to  the 
Fourteenth  Amendment. 

This  is  the  case  of  Dultith  &  Iron  Range  Railroad  Company  v. 
St.  Louis  County,^  decided  in  1900.  Neither  the  opinion  nor  the 
decision  in  this  case  can  be  understood  unless  we  read  in  connection 
with  it  the  case  of  Stearns  v.  Minnesota,^*^  decided  in  the  same  year. 
In  the  latter  case  the  United  States  had  granted  to  the  State  of 
.Minnesota  certain  lands  to  be  used  in  aiding  the  construction  of  a 

'Rector  etc.  of  Christ  Church  v.  County  of  Philadelphia  24  How.  300, 
301.  302. 

•Grand  Lodge  v.  New  Orleans  (1897)   166  U.  S.  143. 
•179  U.  S.  302. 
^Ibid.  223,  259,  263. 
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railway  company.  At  the  time  the  grant  was  received  the  Constitu- 
tion of  the  State  prohibited  the  exemption  from  taxation  of  prop- 
erty except  in  certain  specified  cases.  The  State  granted  to  cer- 
tain railway  corporations  the  land  it  had  received  from  the  United 
States  and  provided  in  a  series  of  laws,  which  by  their  terms  had 
to  be  and,  as  a  matter  of  fact,  were  accepted  by  the  railway  com- 
panies, that  those  companies  were  to  pay  a  gfross  receipts  tax  of 
three  per  cent,  in  lieu  of  taxation  on  their  property.  In  1871  a 
constitutional  amendment  was  adopted  which  provided  that  any 
law  repealing  or  amending  any  past  or  future  law  taxing  any  rail- 
road company  on  its  gross  receipts  in  lieu  of  taxation  on  its  prop- 
erty, should  before  it  should  take  effect  be  submitted  to  the  people 
of  the  state  and  be  ratified  by  a  majority  of  the  voters. 

This  amendment  was  regarded  as  removing  any  doubt  as  to 
the  constitutionality  of  the  action  of  the  legislature  in  providing 
for  the  payment  by  the  railway  of  a  gross  receipts  tax  in  lieu  of 
taxation  on  its  property  but  as  permitting  the  State  to  modify  any 
such  arrangement  in  the  way  provided  by  the  Amendment  of  187 1. 
The  earlier  cases  decided  in  the  Supreme  Court  of  Minnesota  re- 
garded the  action  of  the  legislature  in  providing  a  gross  receipts 
tax  in  lieu  of  property  taxation,  as  a  commutation  of,  rather  than 
an  exemption  from  taxation  and  as  therefore  not  forbidden  by  the 
state  constitution  even  prior  to  the  Amendment  of  187 1.  In  1896, 
however,  the  legislature  with  the  approval  of  the  people  as  pro- 
vided in  the  amendment  of  1871  amended  the  law  imposing  upon 
railroads  a  gross  receipts  tax  in  lieu  of  property  taxation  in  such 
a  way  as  to  subject  the  railroads  to  a  property  tax  as  well  as  a 
gross  receipts  tax.  This  action  was  claimed  by  the  railway  com- 
pany to  impair  the  obligation  of  a  contract  and  the  Supreme  Court 
of  Minnesota  held  that  there  was  no  contract  of  exemption  from 
property  taxation  since  the  legislature  did  not  prior  to  1871  have 
the  constitutional  right  to  exempt  and  subsequent  to  1871  had  the 
right  to  grant  only  exemptions  which  were  subject  to  repeal  and 
amendment. 

On  appeal  to  the  Supreme  Court  of  the  United  States  the  action 
of  the  State  taken  in  1896  in  subjecting  the  property  of  the  railways 
to  taxation  was  declared  unconstitutional.  The  majority  of  the 
court,  the  opinion  being  delivered  by  Mr.  Justice  Brewer,  took  the 
view  that  the  action  of  the  state  in  providing  for  a  gross  receipts 
tax  in  lieu  of  property  taxation  was,  largely  because  of  the  views 
originally  expressed  by  the  Supreme  Court  of  Minnesota,  a  com- 
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mutation  of,  rather  than  an  exemption  from  taxation;  that  the 
Court  of  Minnesota  should  not  be  permitted  to  change  its  views 
so  as  retroactively  to  affect  private  rights ;  that  the  original  action 
of  the  State  of  Minnesota  in  commuting  the  taxes  was  constitu- 
tional; and  that  finally  the  act  of  1896  was  unconstitutional  as 
impairing  the  obligation  of  the  contract  commuting  the  taxes. 

Mr.  Justice,  now  Chief  Justice  White  expressed  the  opinion  of 
the  minority.  While  concurring  in  the  judgment  they  thought  that 
the  original  action  of  the  state  in  providing  a  gross  receipts  tax 
in  lieu  of  property  taxes  was  an  exemption  and  not  a  commutation 
of  taxes  and  was  therefore  unconstitutional;  that  the  Court  of 
Minnesota  might  change  its  views  since  its  first  decisions  were 
made  subsequent  to  the  grant  by  the  state  to  the  railways  which 
had  not  relied  on  the  interpretation  of  the  constitution  made  by  the 
state  court  when  they  accepted  the  gross  receipts  tax;  that  the 
amendment  of  1871  ratified  the  original  action  of  the  state;  but 
that  while  this  ratification  was  made  on  the  condition  that  the  gross 
receipts  tax  law  might  be  repealed  or  amended,  still  the 

"reserved  right  to  repeal,  alter  or  amend  does  not  confer  mere  ar- 
bitrary power,  and  cannot  be  so  exercised  as  to  violate  fundamental 
principles  of  justice  by  depriving  of  the  equal  protection  of  the 
laws  or  of  the  constitutional  guarantee  against  the  taking  of  prop- 
erty without  due  process  of  law." 

Mr.  Justice  White  considered  that  the  ratified  agreement  im- 
posed on  the  parties  to  it  reciprocal  obligations  and  that  the  attempt 
of  the  state  by  the  act  of  1896  to  continue  the  gross  receipts  tax 
without  modification  while  denying  any  obligation  of  the  state  to 
continue  the  exemption  from  property  taxation  was  an  act  of  arbi- 
trary power  which  had  for  its  effect  to  deny  the  railway  company 
the  equal  protection  of  the  laws. 

"It  would  be  a  denial  of  due  process  of  law  to  the  corporation 
since  it  would  be  but  the  recognition  of  the  right  of  the  State, 
without  hearing  and  without  process  of  any  kind,  to  condemn  the 
corporation  to  the  performance  of  a  duty  alleged  to  be  resting  on 
it,  and  at  the  same  time  retain  in  favor  of  the  State  as  against  the 
corporation  an  obligation  wholly  at  variance  and  in  absolute  con- 
flict with  the  supposed  duty  arbitrarily  declared  by  the  amendatory 
act  to  rest  upon  the  corporation." 

It  may  not  be  said  of  this  case  that  it  holds  that  a  right  of 
property  to  exemption  from  taxation  is  a  property  right ;  first,  be- 
cause the  majority  of  the  court  held  that  there  was  no  exemption 
but  rather  a  commutation  of  taxation ;  and  second,  because  even  in 
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the  opinion  of  the  minority  the  view  is  taken  that  the  act  of  1896 
denied  the  railway  company  the  equal  protection  of  the  laws  rather 
than  deprived  it  of  its  property  without  due  process  of  law. 

In  the  other  case,  Duluth  and  Iron  Range  Railroad  Company  v. 
St.  Louis  County, ^^  the  only  opinion  which  was  delivered  was  writ- 
ten by  Mr.  Justice  White.  Four  other  members  of  the  court  "con- 
curred in  the  result."  These  members  were  Mr.  Justice  Brewer, 
who  delivered  the  opinion  of  the  majority  in  Stearns  v.  Minnesota 
and  Mr.  Chief  Justice  Fuller,  Mr.  Justice  Shiras  and  Mr,  Justice 
Peckham,  none  of  whom  is  mentioned  as  concurring  with  Mr. 
Justice  White  in  his  opinion  in  that  case.  What  were  the  views 
of  the  other  four  Justices  is  not  stated.  Inasmuch,  however,  as 
they  did  not  dissent  from  Mr.  Justice  White's  views  they  must  be 
presumed  to  have  accepted  them.  Mr.  Justice  White's  opinion 
must,  therefore,  be  regarded  as  the  opinion  of  the  court. 

In  the  Duluth  etc.  Railroad  Case  the  facts  were  slightly  different 
from  those  in  Stearns  v.  Minnesota.  The  act  granting  the  lands 
to  the  railroad  company  provided  for  their  exemption  from  taxa- 
tion until  the  expiration  of  five  years  from  the  issuance  of  the 
patent  by  the  state.  When  that  was  issued  is  not  stated,  but  as 
there  was  nothing  in  the  nature  of  a  commutation  of  taxes  this 
grant  of  exemption  was  clearly  unconstitutional.  In  1873,  subse- 
quent thus  to  the  constitutional  amendment  of  1871,  a  law  was 
passed  applicable  to  all  railroads  accepting  it,  which  permitted 
them,  to  quote  the  opinion, 

"to  discharge  the  tax  on  all  their  property  real  and  personal  by 
the  payment  of  a  gross  receipts  tax." 

The  law  said  that  the  property  of  the  company  was  as  the  result 
of  the  payment  of  the  gross  receipts  tax 

"to  be  forever  exempt  from  all  taxation  and  from  all  assessment," 
but  itself  was  by  the  terms  of  the  amendment  of  1871  subject  to 
repeal  and  amendment.    The  court  recognized  that  the  law  of  1873 

"did  not  give  rise  to  an  irrevocable  contract  protected  from  impair- 
ment by  the  contract  clause  of  the  constitution  of  the  United  States," 

but  held  that  to  treat  the  amending  act  of  1896  which  was  the  same 
as  in  Stearns  v.  Minnesota 

"as  a  repeal,  alteration  or  amendment  of  the  contract  would  be  to 
preserve  all  the  obligations  of  the  corporation  in  favor  of  the  state, 
and  to  take  away  from  the  corporation  the  consideration  on  the 

^^Supra. 
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part  of  the  state  upon  which  the  duty  of  the  corporation  to  pay  the 
gross  receipts  tax  rested.  For  this  reason,  we  conclude  that  the 
act  which  it  is  asserted  repealed  or  amended  the  contract  was  void, 
because  a  mere  arbitrary  exercise  of  power  giving  rise,  if  enforced, 
not  only  to  a  denial  of  the  equal  protection  of  the  laws  but  to  a 
deprivation  of  property  without  due  process  of  law.  The  reasons 
by  which  we  are  led  to  this  conclusion  were  fully  expressed  in  the 
concurring  opinion  of  four  members  of  the  court  [Mr.  Justice 
White,  Mr.  Justice  Harlan,  Mr.  Justice  Gray,  and  Mr.  Justice 
McKenna]  in  Stearns  v.  Minnesota,  and  need  not  be  here 
repeated." 

The  court  thus  decided  that  a  repealable  exemption  from  taxa- 
tion given  by  the  state  in  return  for  a  consideration  of  benefit  to  it, 
t.  e.,  the  payment  of  a  gross  receipts  tax,  could  not  be  repealed  while 
the  state  retained  the  benefits  of  the  consideration  and  that  the 
attempt  of  the  state  to  repeal  the  exemption  while  thus  retaining 
the  benefits  of  the  consideration  was  a  taking  of  property  without 
due  process  of  law.  The  court  decided  this  notwithstanding  the 
fact  that  the  thing  which  the  railroad  company  agreed  to  do  by 
accepting  the  act  of  1873,  i.  e.,  to  pay  a  gross  receipts  tax,  was  a 
thing  which  the  state  through  the  exercise  of  its  sovereign  power 
of  taxation  might  have  compelled  the  company  to  do  even  if  the 
company  had  not  received  the  exemption  of  its  property  from 
taxation,  which  was  coupled  with  the  duty  to  pay  the  gross  receipts 
tax;  and  notwithstanding  that' the  court  itself  recognized  that  the 
so  called  agreement  under  the  act  of  1873  was  clearly  made  repeal- 
able  by  the  constitutional  amendment  of  1871. 

While  Congress  is  not  forbidden  by  the  Constitution  to  pass 
a  law  impairing  the  obligation  of  a  contract  it  is  forbidden  to 
deprive  a  person  of  his  property  without  due  process  of  law.  No 
case  prior  to  Choate  v.  Trapp  has,  however,  intimated  that  a  repeal 
of  a  tax  exemption  is  a  taking  of  property  without  due  process  of 
law  contrary  to  the  Fifth  Amendment.  The  only  case  discovered 
other  than  Choate  v.  Trapp  which  has  even  considered  the  power 
of  Congress  to  repeal  a  tax  exemption  is  Welch  v.  Cook,^"^  decided 
in  1878.  This  case  held  proper  an  act  of  Congress  repealing  an 
exemption  from  taxation  based  on  previous  legislation.  It  is,  of 
course,  true  that  this  exemption  can  hardly  be  regarded  as  based 
on  a  consideration.  At  the  same  time  it  is  rather  remarkable  that 
the  case  would  appear  to  have  been  decided  on  the  theory  that 
Congress  may  not  repeal  a  contract  of  exemption  from  taxation 

»97  U.  S.  541. 
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contained  in  a  statute.     The  court  says  of  the  original  legislation 

granting  the  exemption  that 

"it  does  not  create  a  contract  in  the  sense  that  it  cannot  be  repealed." 

But  there  is  no  hint  in  the  opinion  of  any  idea  that  a  privilege 
of  exemption  is  a  property  right  protected  by  the  Fifth  Amend- 
ment. This  is  the  more  noticeable  since  the  exemption  was 
accorded  not  to  persons  but  to 

"all  property,  real  and  personal,  which  may  hereafter  be  actually 
employed  within  the  limits  of  the  District  of  Columbia  for  manu- 
facturing purposes." 

Apart  from  the  rather  unsatisfactory  decision  in  Duluth  and 
Iron  Range  Railroad  Company  v.  St.  Louis  County,  we  are,  there- 
fore, not  aided  in  our  consideration  of  the  question  whether  a  con- 
tract for  exemption  from  taxation  is  property  under  the  Fifth  and 
Fourteenth  Amendments,  by  the  decisions  of  the  Supreme  Court 
except  in  so  far  as  they  decide  whether  such  a  contract  is  a  purely 
personal  one  or  is  attached  to  the  property  affected  irrespective  of 
its  ownership.  Most  of  the  cases  which  have  been  decided  in  this 
connection  have  come  up  as  the  result  either  of  the  consolidation 
of  corporations,  one  or  both  of  which  enjoyed  a  privilege  of  exemp- 
tion, or  because  of  the  sale  of  the  property  and  franchises  of  a 
corporation  having  an  exemption  to  a  corporation  not  so  favored. 

The  first  case  which  gave  serious  consideration  to  this  question 
was  Morgan  v.  Louisiana,^^  decided  in  1876.  In  this  case  the  State 
of  Louisiana  had  by  an  act  incorporating  a  railway  company  pro- 
vided that 

"the  works,  fixtures,  workshops,  warehouses,  vehicles  of  transpor- 
tation and  other  appurtenances  of  the  company,  should  be  exempt 
from  taxation  for  ten  years  after  the  completion  of  the  road 
within  the  limits  of  the  State." 

Subsequently  and  before  the  completion  of  the  road,  a  mortgage 
was  issued 

"on  the  portion  of  the  road  completed,  together  with  the  land  over 
which  the  road  was  constructed,  the  equipments,  appurtenances, 
rights,  and  franchises  of  the  company  applicable  to  that  portion." 

The  defendant  in  error,  Morgan,  became  the  owner  of  several 
hundreds  of  the  mortgage  bonds  issued ;  and,  the  interest  not  being 
paid,  instituted  suit  for  the  sale  of  the  mortgaged  property.  A 
sale  was  had  and 

"93  U.  S.  217,  220,  221. 
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"the  defendant  became  the  purchaser  of  the  completed  division  of 
the  road,  and  the  equipments  and  franchises  appertaining  to  that 
division,  with  its  cars,  locomotives,  machinery,  utensils  and  effects 
generally." 

The  State  of  Louisiana  subsequently  attempted  to  tax  this  prop- 
erty in  the  hands  of  the  defendant.  The  Supreme  Court  of  Louisi- 
ana took  the  view  that  the  exemption  granted  to  the  original  cor- 
poration was  a  personal  right  and  did  not  follow  the  property  of 
that  corporation  into  the  hands  of  third  parties.  The  decision 
of  the  state  court  was  affirmed  by  the  Supreme  Court  of  the  United 
States  which  said : 

"It  can  hardly  be  supposed  that  the  legislature  intended  that 
the  exemption  should  follow  the  fixtures  and  vehicles  of  the  com- 
pany after  they  had  passed  out  of  its  control,  so  that,  wherever 
found,  the  power  of  taxation  could  not  touch  them ;  or,  that  work- 
shops and  warehouses  ceasing  to  be  the  property  of  the  company 
should  carry  to  its  subsequent  possessors  a  privilege  intended  only 
for  the  benefit  of,  the  corporation." 

The  decision  in  Morgan  v.  Louisiana  has  never  been  reversed. 
The  court  has  consistently  adhered  to  the  view  that  an  exemption 
from  taxation  is  not  a  part  of  the  property  of  the  corporation 
possessing  it,  and  is  not  transferable  to  such  corporation's  successor 
except  where  such  transfer  is  clearly  provided  by  law.  The  court 
has  even  held  that  a  judicial  sale  of  the  property  of  a  corporation 
under  a  law  providing  that  such  sale 

"shall  pass  to  the  purchaser  at  the  sale,  not  only  the  works  and 
property  of  the  company,  as  they  were  at  the  time  of  making  the 
deed  of  trust  or  mortgage,  but  any  works  which  the  company  may, 
after  that  time  and  before  the  sale,  have  constructed,  and  all  other 
property  of  which  it  may  be  possessed  at  the  time  of  the  sale,  other 
than  debts  due  to  it" 

does  not  give  to  the  purchaser  any  exemption  from  taxation 
possessed  by  the  corporation  whose  property  is  sold.  This  decision 
was  reached  notwithstanding  the  fact  that  the  law  providing  for 
the  sale  said  that 

"the  corporation  created  by  or  in  consequence  of  such  sale  and  con- 
veyance shall  succeed  to  all  such  franchises,  rights  and  privileges 
and  perform  all  such  duties  as  would  have  been  had,  or  should 
have  been  performed  by  the  first  company,  but  for  such  sale  and 
conveyance." 

The  court  said  in  answer  to  the  contention  that  this  clause  of 
the  law  had  the  effect  of  conveying  to  the  purchaser  the  right  of 
exemption  from  taxation  possessed  by  the  original   corporation : 
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"But  broad,  general  and  comprehensive  as  the  language  is,  we 
cannot,  in  reference  to  the  subject-matter  now  in  hand,  apply  it 
with  that  force  and  meaning.  *  *  *  There  is  no  express  refer- 
ence to  a  grant  of  any  exemption  or  immunity ;  nothing  is  said  in 
relation  to  the  subject  of  taxation.  The  words  actually  used  do 
not  necessarily  embrace  a  grant  of  such  an  exemption." 

This  case  has  been  selected  as  perhaps  the  strongest  case  which 
supports  the  view  that  a  right  of  exemption  of  taxation  is  not  by 
the  sale  of  the  property  of  a  corporation  transferred  to  its  suc- 
cessor. For  the  act  of  the  state  legislature  which  provided  for  the 
conveyance  of  the  railway  property  specifically  provided  that 

"upon  such  conveyance  to  the  purchaser,  the  said  company  shall 
ipso  facto  be  dissolved.  And  the  said  purchaser  shall  forthwith 
be  a  corporation  by  any  name  which  may  be  set  forth  in  said  con- 
veyance.   *    *    * 

"The  corporation  created  by  or  in  consequence  of  such  sale 
and  conveyance  shall  succeed  to" 

all  the  franchises  of  the  first  company.  The  law  thus  clearly 
intended  the  new  corporation  to  be  the  successor  of  the  first  cor- 
poration, but  notwithstanding  this  fact  it  was  not  permitted  to  suc- 
ceed to  the  right  of  exemption  from  taxation  possessed  by  the  old 
corporation  either  as  property  or  as  a  franchise.^* 

Prior  to  the  decision  of  the  Chesapeake  and  Ohio  Case  the 
court  had  held  that  when  no  such  provision  had  been  made  by  law 
for  a  successor  to  the  old  corporation  which  was  still  permitted  to 
remain  in  existence,  the  right  of  exemption  from  taxation  did  not 
pass  to  a  new  corporation  under  a  sale  or  foreclosure  of  a  "mort- 
gage of  its  charter  and  works."^''  In  the  earlier  case  of  Railroad 
Company  v.  County  of  Hamblen,^^  decided  in  1880,  it  was  also 
held  that  a  sale  of  "all  the  property  and  franchises"  of  a  railway 
company  did  not  transfer  to  the  purchaser  the  right  of  exemption 
from  taxation  notwithstanding  the  fact  that  the  purchaser  said  in 
the  proposal  which  was  accepted  by  the  commissioners  entrusted 
by  the  court  with  the  sale : 

"I  expect  a  full  and  perfect  title  to  the  road  including  the 
State's  interest,  franchises  and  privileges." 

The  court  took  the  view  it  expressed  because  this  proposal  while 
accepted  by  the  commissioners  was  so  confirmed  by  the  court  order- 

"Chesapeake  and  Ohio  Railway  Co.  v.  Miller  (1885)  114  U.  S.  176, 
181,  185. 

"Memphis  Railroad  Co.  v.  Commissioners  (1884)   112  U.  S.  609. 
'•102  U.  S.  273. 
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ing  the  sale  as  to  show  the  intention  to  sell  only  "the  property  and 
franchises  of  the  company."^^ 

If  we  contrast  these  cases  with  such  a  case  as  Humphrey  v. 
Pegues,^^  decided  in  1872,  we  can  hardly  fail  to  come  to  the  con- 
clusion that,  in  the  opinion  of  the  Supreme  Court  which  had  there- 
tofore been  expressed,  a  right  of  exemption  from  taxation,  whether 
given  to  a  company  or  applying  to  its  property,  was  a  privilege 
and  not  a  property  right.  In  this  case  the  charter  of  the  North- 
eastern Railroad  Company  of  South  Carolina,  of  date  1855,  Pro- 
vided that  the 

"stock  of  the  Northeastern  Railroad  Company  and  the  real  estate 
that  it  now  owns,  or  may  hereafter  acquire,  which  is  connected 
with  or  subservient  to  the  works,  authorized  in  the  charter  of  the 
said  company  shall  be  and  the  same  is  hereby  exempted  from  all 
taxation." 

In  1863  an  act  of  the  state  legislature  which  amended  the  charter 
of  the  Cheraw  and  Darlington  Railroad  Company  provided 

"that  all  the  powers,  rights,  and  privileges  granted  by  the  charter 
of  the  Northeastern  Railroad  Company  are  hereby  granted  to  the 
Cheraw  and  Darlington  Railroad  Company." 

The  Supreme  Court  of  the  United  States  held  that  the  right  of 
exemption  from  taxation  was  a  "privilege"  granted  by  this  law  to 
the  Cheraw  and  Darlington  Railroad  Company  and  that  inasmuch 
as  it  was  contained  in  the  charter  of  the  company,  it  was  based  on 
a  contract  whose  obligation  might  not  be  impaired  by  subsequent 
state  legislation. 

The  Chesapeake  and  Ohio  Case  which  has  already  been  con- 
sidered is  also  authority  for  the  view  that  the  right  of  exemption 
was  regarded  as  a  privilege.  In  that  case  it  was  admitted  that  the 
Chesapeake  and  Ohio  Railroad  Company,  the  sale  of  whose  prop- 
erty it  was  held  did  not  include  the  right  of  exemption  from  taxa- 
tion, had  obtained  this  right  because  of  the  fact  that  the  law  under 
which  the  corporation  was  formed  through  a  consolidation  of  two 
pre-existing  corporations  provided  that  it  should  be  vested  with 

"all  the  rights,  privileges,  franchises  and  property  which  may  have 
been  vested  in  either  company  prior  to  the  act  of  consolidation." 

In  the  act  incorporating  one  of  these  companies  it  was  provided 
that 

"See  also  Wilson  v.  Gaines  (1880)   103  U.  S.  417. 
"16  Wall.  244. 
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"no  taxation  shall  be  imposed  by  the  State  until  the  profits  of  said 
company  shall  amount  to  ten  per  cent  on  the  capital  of  the 
company." 

The  Supreme  Court  says : 

"That  the  Chesapeake  and  Ohio  Railroad  Company,  by  virtue 
of  its  organization  as  a  corporation  under  the  Act  of  March  ist, 
1866,  became  entitled  to  the  exemption  from  taxation  secured  by 
§  7  of  that  act,  and  that  as  a  matter  of  contract,  is  not  denied  or 
disputed." 

It  will  be  noticed  that  the  Chesapeake  and  Ohio  Case  held  that 
a  right  of  exemption  from  taxation  was  not  transferable  to  a  suc- 
cessor corporation  although  there  were  words  in  the  law  author- 
izing the  sale  of  the  property  of  the  corporation  which  indicated 
that  the  new  corporation  was  "to  succeed  to  all  such  franchises, 
rights  and  privileges"  as  were  possessed  by  the  old  corporation. 
This  case  thus  manifested  a  tendency  upon  the  part  of  the  court 
to  regard  a  right  of  exemption  as  not  even  a  transferable  privilege 
unless  the  legislative  intention  was  clear.  In  later  cases,  among 
which  may  be  mentioned  Picard  v.  East  Tennessee,  Virginia  and 
Georgia  Railroad  Company, ^^  decided  in  1889;  Wilmington  and 
Weldon  Railroad  Company  v.  Alsbrook,^^  decided  in  1892 ;  Keokuk 
and  Western  Railroad  Company  v.  Missouri,^^  decided  in  1894; 
and  Phoenix  Fire  and  Marine  Insurance  Company  v.  Tennessee,^* 
decided  in  1896,  this  tendency  became  quite  marked.  Finally,  in 
Rochester  Railway  Company  v.  Rochester,^^  decided  in  1907,  the 
court  reviews  the  principal  cases  on  the  subject  and  definitely  com- 
mits itself  to  the  view  that  a  right  of  exemption  given  to  one 
corporation  is  not  transferred  to  the  successor  corporation  unless 
the  state  directs  such  transfer.    The  court  says  :'* 

"Although  the  obligations  of  such  a  contract  are  protected 
by  the  Federal  Constitution  from  impairment  by  the  State,  the  con- 
tract itself  is  not  property  which,  as  such,  can  be  transferred  by 
the  owner  to  another,  because,  being  personal  to  him  with  whom 
it  was  made,  it  is  incapable  of  assignment.  The  person  with  whom 
the  contract  is  made  by  the  State  may  continue  to  enjoy  its  bene- 
fits unmolested  as  long  as  he  chooses,  but  there  his  rights  end,  and 

"130  U.  S.  637. 
"146  U.  S.  279. 
"152  U.  S.  301. 
"i6i  U.  S.  174- 
"205  U.  S.  236. 
**Ibid.  247. 
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he  cannot  by  any  form  of  conveyance  transmit  the  contract  or  its 
benefits  to  a  successor." 

As  late  then  as  1907  the  view  of  the  Supreme  Court  as  to  the 
nature  of  a  tax  exemption  given  by  the  State  and  contained  in 
a  corporate  charter  was  that  it  was  not  property  or  even  a  privi- 
lege which  was  capable  of  assignment  or  transfer  by  any  act  of 
the  grantee.  It  was  held,  it  is  true,  in  New  Jersey  v.  Wilson,*^ 
that  such  a  right  of  exemption  not  in  a  charter  but  granted  to  indi- 
viduals and  based  upon  a  consideration  ran  with  the  land,  which 
was  exempted,  in  such  a  way  that  it  enured  to  the  benefit  of  the 
subsequent  grantee  of  such  land  without  any  positive  action  upon 
the  part  of  the  state.  With  the  exception  of  this  case,  however, 
practically  all  the  cases  which  have  been  decided  in  the  Supreme 
Court  have  expressed  the  belief  that  a  tax  exemption  based  upon 
a  consideration  is  a  contract  personal  to  the  grantee  which  is  inca- 
pable of  transfer  or  assignment  by  him  without  some  express  State 
law  providing  for  such  transfer.  The  only  case  which  takes  the 
view  that  a  tax  exemption  granted  for  a  consideration  is  "prop- 
erty" is  Duluth  and  Iron  Range  Railroad  Company  v.  St.  Louis 
County.  This  is  not,  it  has  been  pointed  out,  a  satisfactory 
decision. 

It  is  submitted  that  the  attempt  made  in  Choate  v.  Trapp  to 
accord  to  such  an  exemption  the  characteristic  of  property  will 
tend  to  introduce  confusion  into  the  law.  If  a  right  to  a  tax 
exemption  based  upon  a  consideration  or  contained  in  a  corporate 
charter  is  a  property  rather  than  a  contract  right  and  is  to  be 
regarded  as  protected  by  the  due  process  clause  of  the  Fifth  and 
Fourteenth  Amendments  the  question  arises  whether  a  legisla- 
ture which  at  the  time  of  granting  a  corporate  charter  has  reserved 
the  right  to  repeal  or  amend  the  charter  is  precluded  from  subse- 
quently amending  the  charter  in  which  such  an  exemption  is  con- 
tained in  such  a  way  as  to  repeal  the  exemption.  For  Congress 
whose  action  was  declared  unconstitutional  may  repeal  exemptions 
based  on  contracts  since  it  is  not  forbidden  to  impair  the  obliga- 
tion of  contracts.  In  other  words  will  a  legislature,  notwithstand- 
ing its  reservation  of  the  right  to  amend  or  repeal,  by  repealing  an 
exemption  granted  under  these  conditions  be  depriving  such  a  cor- 
poration of  its  property  without  due  process  of  law  ?  The  Supreme 
Court  of  the  United  States  has  intimated  if  not  decided  that  it  is 

"Supra. 
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"beyond  the  power  of  the  legislature  under  the  guise  of  an  act 
amending  or  repealing  a  charter,  to  take  away  the  property  of  the 
corporation."^' 

It  was  on  this  theory  that  Duluth  and  Iron  Range  Railroad  Com- 
pany V.  St.  Louis  County  was  decided.  This,  it  will  be  remem- 
bered, held  unconstitutional  as  depriving  of  property  without  due 
process  of  law,  a  law  of  a  state  which  at  the  same  time  repealed 
a  repealable  exemption  but  reserved  to  the  state  the  benefits  of  a 
consideration  alleged  to  have  been  given  to  the  state  in  return  for 
the  exemption  repealed. 

On  the  theory  that  an  exemption  contained  in  a  corporate  char- 
ter is  not  property  but  a  contract  whose  obligation  may  be  impaired 
where  the  power  to  repeal  or  amend  has  been  retained,  the  New 
York  Court  of  Appeals  recently  held  that  the  state  legislature  may, 
by  general  law  provide,  with  regard  to  corporations  which  are  by 
their  charters  exempt  from  taxation,  that  they  shall  not  hereafter 
be  exempt  from  a  tax  on  the  recording  of  mortgages  which  they 
own  where  the  tax  is  imposed  by  law  on  the  recording  of  all  mort- 
gages.^^ If  this  case  is  right  either  exemptions  from  taxation 
granted  in  a  corporate  charter  form  a  less  protected  class  of  prop- 
erty than  those  granted  for  a  more  substantial  consideration  or  all 
exemptions  whatever  may  be  the  consideration  on  which  they  are 
based  are  mere  contracts  which  while  protected  by  the  contract 
clause  of  the  Constitution  are  not  property  within  the  meaning 
of  the  Fifth  and  Fourteenth  Amendments.  The  distinction  be- 
tween "contracts"  under  the  Federal  Constitution  and  "property" 
under  the  Amendments  is  a  substantial  one.  In  the  first  place 
the  contract  clause  does  not  bind  the  federal  government  and  in 
the  second  place  the  states  which  are  subject  both  to  the  contract 
clause  and  to  the  Fourteenth  Amendment  will  not,  if  these  exemp- 
tions, are  property  rather  than  contracts,  be  able  to  provide  as  was 
done  in  the  New  York  case  for  the  repeal  of  a  tax  exemption 
contained  in  a  corporate  charter  through  reserving  to  themselves 
the  right  to  repeal  or  amend  corporate  charters.  Furthermore  it  is 
difficult  to  comprehend  why  it  is  necessary  to  regard  tax  exemp- 
tions, granted  for  a  consideration  but  not  contained  in  a  corporate 
charter,  as  property  protected  by  the  Fourteenth  Amendment  un- 
less it  is  desired  to  reach  such  rather  extraordinary  results  as  were 

"Bienville  Water  Supply  Co.  v.  Mobile  (1902)  186  U.  S.  212,  222,  citing 
Sinking  Fund  Cases  99  U.  S.  700,  720. 

"People  V.  Gass  (1907)  190  N.  Y.  323,  following  Tomlinson  v.  Jessup 
(1872)  15  Wall.  454. 
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reached  in  the  Duluth  and  Iron  Range  Railroad  Case.  For  all 
tax  exemptions  granted  by  the  State  for  a  consideration  more  sub- 
stantial than  that  found  in  a  corporate  charter  will,  if  not  consid- 
ered to  be  property,  still  be  contracts  whose  obligation  may  not  be 
impaired  by  a  state  law,  unless  by  the  state  constitution  such  ex- 
emptions are  specifically  made  liable  to  repeal  or  amendment. 
Where  they  are  so  subject  to  repeal  or  amendment,  the  attempt 
upon  the  part  of  the  courts  to  regard  them  as  property  when  they 
are  given  for  a  consideration  is  really  an  attempt  to  evade  a  prohi- 
bition of  a  state  constitution  which  it  is  clearly  recognized  that  a 
state  is  competent  to  make.  As  such  an  attempt  it  is  incapable  of 
constitutional  justification. 

The  only  reason  then  for  considering  as  property,  tax  exemfv- 
tions  granted  for  a  consideration  is  the  desire  to  protect  them  from 
repeal  upon  the  part  of  legislatures  which  constitutionally  have  the 
right  of  repeal.  But  it  is  doubtful  if  such  a  purpose  is  sufficient  to 
justify  the  court,  without  citation  of  cases,**  to  introduce  into  our 
law  a  doctrine  which  tends  both  to  promote  confusion  and  to 
impose  upon  the  powers  of  both  Congress  and  the  state  legfislatures 
a  limitation  which  has  not  hitherto  been  supposed  to  exist. 

It  may,  however,  be  the  case  that  we  need  assign  only  a  very 
narrow  effect  to  this  case  of  Choate  v.  Trapp  which  at  first  blush 
appears  fraught  with  so  much  that  is  serious.  It  is  to  be  noticed 
that  the  effect  of  it  was  to  protect  certain  Indians,  and  that  the 
court  expressly  says  that  in  the  government's  dealings  with  the 
Indians 

"the  construction,  instead  of  being  strict,  is  liberal ;  doubtful  ex- 
pressions, instead  of  being  resolved  in  favor  of  the  United  States, 
are  to  be  resolved  in  favor  of  a  weak  and  defenseless  people,  who 
are  wards  of  the  nation,  and  dependent  wholly  upon  its  protection 
and  good  faith.  This  rule  of  construction  has  been  recognized, 
without  exception,  for  more  than  one  hundred  years  and  has  been 
applied  in  tax  cases. 

"The  provision  that  'all  land  shall  be  non-taxable'  naturally 
indicates  that  the  exemption  is  attached  to  the  land — only  an  arti- 
ficial rule  can  make  it  a  personal  privilege.  But  if  there  is  any 
conflict  between  the  natural  meaning  and  the  technical  construc- 
tion,— if  there  were  room  for  doubt,  or  if  there  were  any  ques- 
tion as  to  whether  this  was  a  personal  privilege  and  repealable,  or 
an  incident  attached  to  the  land  itself  for  a  limited  period,  that 
doubt,  under  this  rule,  must  be  resolved  in  favor  of  the  patentee."" 

"It  is  rather  remarkable  that  the  Duluth  and  Iron  Range  Railroad  Case 
is  not  cited,  as  it  is  apparently  the  only  one  in  point. 
"224  U.  S.  675-6. 
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By  this  method  of  reasoning,  and  following  New  Jersey  v. 
Wilson/^  which  it  will  be  remembered  was  also  a  case  arising  out 
of  relations  with  Indians,  the  court  reaches  the  conclusion  that  the 
exemption,  though  granted  only  to  the  original  allottee,  attached 
to  the  land;  was  therefore  property;  and  was  protected  by  the 
Fifth  Amendment  against  subsequent  repeal  by  Congress. 

While  it  may  be  doubted  whether  the  court  was  justified  even 
by  its  laudable  desire  to  protect  the  Indians,  in  declaring  unconsti- 
tutional an  act  of  Congress  on  an  entirely  new  ground  the  exist- 
ence of  which  has  up  to  the  present  time  hardly  been  even  suspected, 
it  may  be  hoped  if  not  expected  that  the  circumstances  in  which 
Choate  v.  Trapp  was  decided  were  so  peculiar  as  to  cause  it  to  be 
accorded  little  weight  in  the  consideration  of  the  questions  which 
have  been  discussed  in  this  article. 

Frank  J.  Goodnow. 

Columbia  University. 
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II. 

Actual  Damage. 

The  third  common  requisite  to  be  proved  by  the  plaintiff  in  an 
action  for  disparagement  of  title,  both  as  against  a  stranger  and 
as  against  a  rival  claimant,  is:  That  defendant's  disparaging 
statement  has  been  the  cause  of  actual  damage  to  the  plaintiff.^ 

This  involves  two  points  to  be  made  out  by  plaintiff. 

First:  That  plaintiff  has  suffered  actual  damage. 

Second:  That  such  damage  was  "caused,"  in  the  legal  sense, 
by  defendant's  statement. 

An  intelligent  layman  may  wonder  why  any  adjective  should 
be  prefixed  to  damage.  He  may  ask  how  there  can  be  any  dam- 
age recognized  by  law  unless  it  be  actual.  The  word  "actual"  is 
here  prefixed  to  distinguish  the  case  from,  those  where  "nominal" 
damage  is  said  to  be  sufficient;  the  real  meaning  there  being  that 
no  damage  at  all  is  required  to  be  proved.  Actual  damage  is  here 
used  in  the  sense  of  real,  appreciable  damage,  in  antithesis  to  fic- 
tion damage  described  by  the  term  "nominal."^ 

The  plaintiff's  burden  of  proving  actual  damage  is  not  lightened 
by  any  "presumption,"  or  by  any  arbitrary  rule  of  law.  Damage 
must  be  found  as  a  fact  in  all  cases  of  disparaging  statements, 
whether  oral  or  written.  There  is  nothing  answering  to  the  dis- 
tinction in  defamation  between  libel  and  slander;  or  between  oral 
statements  which  are  actionable  per  se  and  those  which  are  not  so 
classed,  in  reference  to  the  necessity  of  proving  damage.' 

There  has  been  a  tendency  in  some  courts  to  take  an  unduly 

^There  is  a  general  consensus  of  authority  in  support  of  this  position. 
A  late  decision  is  Hygienic  &c.  Co.  v.  Way  (1908)  35  Pa.  Sup.  229.  For 
an  erroneous  dictum  that  nominal  damage  would  suffice,  see  Butts  v.  Long 
(1902)  94  Mo.  App.  687,  696. 

"As  to  reasons  for  preferring  the  expression  "actual  damage"  to  "special 
damage",  the  term  heretofore  commonly  used,  see  Bower,  Code  of  the 
Law  of  Actionable  Defamation,  33  note  (p)  ;  and  Bowen  L.  J.,  in  Ratcliffe 
V.  Evans  L.  R.   (1892)  2  Q.  B.  524,  528-529. 

'"And  we  are  of  opinion  that  the  necessity  for  an  allegation  of  actual 
damage,  in  the  case  of  slander  of  title,  cannot  depend  upon  the  medium 
through  which  that  slander  is  conveyed,  that  is,  whether  it  be  through 
words,  or  writing,  or  print ;  but  that  it  rests  on  the  nature  of  the  action 
itself,  namely,  that  is  an  action  for  special  damage  actually  sustained,  and 
not  an  action  for  slander."  Tindal  C.  J.,  in  Malachy  v.  Soper  (1836)  3 
Bing.  N.  C.  371,  385-386. 
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restricted  view  as  to  the  damages  recoverable  in  an  action  for  dis- 
paragement of  title.  This  tendency  is  due,  not  only  to  the  habit 
of  laying  down  a  narrow  definition  of  causation  in  reference  to 
torts  in  general,  but  also  to  an  inclination  to  discourage  (or,  at 
least,  to  make  it  difficult  to  maintain)  actions  for  disparagement 
of  property.  The  attitude  of  some  courts  towards  this  class  of 
actions  reminds  one  of  the  common  judicial  attitude  towards 
actions  for  malicious  prosecution. 

What  kinds  of  damage  does  the  law  recognize  as  sufficient  to 
maintain  this  action  ?  What  sort  of  loss  or  harm  is  allowed  to  con- 
stitute a  basis  for  recovery  ? 

The  most  frequent  grouhd  for  recovery  is  the  loss  of  a  chance 
to  sell  or  lease  the  property,  the  title  to  which  is  disparaged.  But 
this  is  not  the  only  instance  where  recovery  is  allowed.*  In  the 
early  case  of  Newman  v.  Zachary,^  the  false  statement,  instead  of 
preventing  a  sale  of  plaintiff's  animal,  caused  its  seizure  as  an 
estray.  Plaintiff  recovered  for  the  damage  occasioned  to  him  by 
the  seizure. 

There  is  a  conflict  of  authority  upon  the  question,  whether  the 
plaintiff  can  recover  the  expense  of  legal  proceedings  to  remove  a 
cloud  upon  his  title,  occasioned  by  defendant's  disparaging  state- 
ment.** There  seems  no  good  reason  for  denying  such  recovery,  even 
in  a  court  which  adopts  as  its  test  of  causative  relation  the  narrow 
rule  confining  recovery  to  probable  consequences.  The  creation 
of  a  cloud  upon  the  title,  is,  in  the  great  majority  of  cases,  a  con- 
sequence reasonably  to  be  anticipated  from  the  making  of  the  dis- 
paraging statement. 

It  has  been  said  that  depreciation  in  the  value  of  property, 
meaning  a  lessening  of  its  value  in  the  opinion  of  other  people, 
will  not  constitute  a  ground  for  the  recovery  of  damages.'^  On 
principle,  it  seems  that  the  recovery  of  damages  ought  not  to  be 
rigidly  confined  to  the  loss  of  a  definite  chance  to  sell  or  lease. 
Cases  can  be  imagined  where  the  disparaging  statement  would 

*See  Townshend,  Slander  and  Libel  (4th  ed.)  §  206  b;  25  Am.  &  Eng. 
Encyl.  Law  (2nd  ed.)   1079. 

'(1671)  Aleyn  3. 

•Recovery  was  allowed  in  Chesebro  v.  Powers  (1889)  78  Mich.  472; 
and  see  also  Elborow  v.  Allen  (1623)  Cro.  Jac.  642.  Recovery  was  denied 
in  Cohen  v.  Minzesheimer  (1909)  118  N.  Y.  Supp.  385 ;  and  see  also  Cor- 
mier V.  Bourque  (1894)  32  New  Brunswick  283;  Gwynne  /.,  in  Ashford 
V.  Choate  (1870)  20  Upper  Canada  C.  P.  471,  474;  McGuinness  v.  Hargiss 
(1909)  56  Wash.  162. 

^See  Barrett,  /.,  in  Bonanza  Development  Co.  v.  Hayes  (N.  Y.  1883) 
5  Monthly  Law  Bulletin  28. 
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render  the  property  absolutely  unsalable  so  that  it  would  be  idle 
to  offer  it  in  the  market.  Should  the  owner  be  denied  remedy, 
unless  he  can  prove  that  some  particular  person  was  negotiating 
for  the  purchase  at  the  time  of  the  defendant's  statement  and  that 
such  person  broke  off  the  negotiation  in  consequence  of  the  state- 
ment? Courts,  however,  are  influenced  by  the  fear,  which  is  not 
altogether  groundless,  that  speculative  and  frivolous  claims  will 
be  put  forward,  unless  the  rule  as  to  recoverable  damage  is  cc«i- 
fined  within  narrow  and  definite  limits. 

Of  course,  it  is  not  enough  to  show  merely  that  the  plaintiff 
has  suffered  damage.  It  must  always  appear  that  such  damage 
was  "caused"  in  the  legal  sense,  by  the  defendant's  statements. 
The  damage  must  be  a  product  of  the  disparagement.  "To  sus- 
tain a  suit,  the  two  must  be  cause  and  effect."'  Thus,  the  defend- 
ant may  have  denied  the  plaintiff's  title,  and  a  prospective  tenant 
may  have  failed  to  lease  the  property,  but  there  can  be  no  action 
for  the  loss  of  the  chance  to  let  unless  it  also  appears  that  the 
failure  of  the  proposed  tenant  to  take  the  lease  was  due  to  the 
defendant's  statement.® 

How  distinctly  mu^t  the  causal  connection  be  traced?  How 
fully  must  it  be  proved  ? 

There  has  been  at  times  a  tendency  to  demand  almost  "cer- 
tainty" of  proof.  But  there  is  no  good  reason  for  establishing 
an  exceptional  rule  in  this  class  of  cases.  Whatever  definition  of 
causation  is  adopted  by  any  court,  the  question  of  fact,  whether 
the  requisite  conditions  exist  in  the  case  in  hand,  should  be  de- 
cided upon  the  balance  of  probabilities;  just  the  same  as  the  de- 
cision of  any  other  material  issue  of  fact  arising  upon  any  other 
branch  of  the  case.  The  sound  views  enunciated  by  Bowen,  L.  J., 
in  Ratcliffe  v.  Evans,  are  likely  to  prevail.^" 

A  question  as  to  the  form  of  declaration  has  occasioned  some 
discussion.  If  the  plaintiff  seeks  to  recover  for  the  loss  of  a 
chance  to  sell,  is  it  necessary  to  set  out  in  the  declaration  the 
names  of  the  persons  who  were  prevented,  by  the  defendant's 
disparaging  statement,  from  purchasing  the  property? 

The  correct  rule,  and  one  which  will  reconcile  most,  and  per- 
haps all  of  the  cases,  seems  to  be  this:  The  declaration  must  set 

'Compare  Bishop,  Non-Contract  Law  §37 

•Fleming  v.  McDonald  (1911)  230  Pa.  St.  75.  And  see  an  English  case 
of  disparagement  of  quality,  where  the  failure  to  lease  was  earlier  than 
the  making  of  defendant's  statement,  and  hence  not  attributable  to  it.  Bar- 
rett V.  Associated  Newspapers  (1907)  23  Times  L.  Rep.  666. 

"L.  R.  [1892]  3  Q.  B.  524,  532-533;  see  Pollock,  TorU  (6th  ed.)   302. 
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out  the  names  of  the  prospective  purchasers,  unless  it  alleges  that, 
under  the  circumstances,  it  is  not  reasonably  practicable  for  the 
plaintiff  to  ascertain  the  names.  Where  the  latter  allegation  was 
lacking,  declarations  have  been  held  defective  for  want  of  the 
names.^^ 

But  suppose  that  the  plaintiff  advertised  a  sale  at  auction ;  that 
defendant  at  the  auction  asserted  his  own  title  and  disputed  the 
plaintiff's  title;  that  a  crowd  which  had  gathered  thereupon  dis- 
persed; and  that  no  sale  was  effected.  Upon  this  evidence  a 
jury  might  well  find  that  some  persons  in  the  crowd  would  have 
bid  but  for  defendant's  statement.  And  yet  it  would  often  be 
impracticable  for  plaintiff  to  give  the  names  of  such  prospective 
purchasers.  In  such  a  case  it  is  rightly  held  that  plaintiff's  failure 
to  allege  the  names  does  not  bar  his  remedy .^^ 

What  is  the  general  test  of  legal  cause  (the  legal  definition 
of  causation)  to  be  applied  in  determining  whether  the  dispar- 
agement of  title  "caused"  the  damage  suffered  by  the  plaintiff? 
The  obvious  answer  is :  The  same  test  as  in  other  actions  of  tort, 
whatever  that  may  be.  Unfortunately,  however,  the  test  in  actions 
of  tort  is  not  a  matter  as  to  which  there  is,  at  the  present  time, 
unanimity  of  opinion.  Indeed,  it  is  one  of  the  most  unsettled 
topics  in  the  law.^'  Confusion  has  resulted  from  the  way  the 
subject  has  been  dealt  with  by  some  able  writers.  An  author  lays 
down,  as  furnishing  the  specific  test  of  causal  connection  in  dis- 
paragement cases,  the  particular  theory  of  legal  cause  which  he 
happens  to  hold.  And  there  is  generally  no  intimation  that  there 
is  any  doubt  or  any  conflict  of  authority  as  to  the  correctness  of 
the  particular  theory  thus  stated.    But  those  readers  who  consider 

"See  Wilson  v.  Dubois  (t886)  35  Minn.  471;  Linden  v.  Graham  (N.  Y. 
1853)  I  Duer  670;  Stevenson  v.  Love  (1901)  106  Fed.  466;  25  Am.  and 
Eng.  Encyc.  Lav/  (2nd  ed.)  1080.  See  also  Manning  v.  Avery  (1673)  3 
Keble  153;  Tasburgh  v.  Day  (1619)  Cro.  Jac.  484. 

"Hargrave  v.  LeBreton  (1769)  4  Burrows  2422;  Roche  v.  Meyler  L.  R. 
[1895]  2  Ir.  35.  In  the  latter  case,  the  court  ordered  plaintiff  to  furnish 
"the  best  particulars  she  can  give  of  the  persons  who  were  desirous  of 
purchasing  and  were  prevented  by  reason  of  the  words  complained  of.'" 
Johnson,  /,  said,  p.  36:  "If  the  plaintiff  here  does  not  know  the  names  of 
the  persons  who  were  prevented  from  purchasing,  he  will  not  be  preju- 
diced." 

In  a  case  where  plaintiff  alleges  that  defendant  falsely  stated  that  plain- 
tiff's business  had  been  discontinued,  and  that  hence  plaintiff  had  suffered 
a  loss  of  custom,  plaintiff  has  been  allowed  to  recover,  without  being 
obliged  to  give  the  names  of  the  particular  persons  whose  custom  he  has 
thus  lost.  Ratcliffe  v.  Evans  L.  R.  [1892]  2  Q.  B.  524.  Compare  Wright 
V.  Coules  (1906)  4  Cal.  Ap.  343;  87  Pac.  809;  s.  c.  3  Cal.  Ap.  283  (edition  by 
R.  V.   Whiting). 

"See  25  Harv.  L.  Rev.  105. 
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render  the  property  absolutely  unsalable  so  that  it  would  be  idle 
to  offer  it  in  the  market.  Should  the  owner  be  denied  remedy, 
unless  he  can  prove  that  some  particular  person  was  negotiating 
for  the  purchase  at  the  time  of  the  defendant's  statement  and  that 
such  person  broke  off  the  negotiation  in  consequence  of  the  state- 
ment? Courts,  however,  are  influenced  by  the  fear,  which  is  not 
altogether  groundless,  that  speculative  and  frivolous  claims  will 
be  put  forward,  unless  the  rule  as  to  recoverable  damage  is  con- 
fined within  narrow  and  definite  limits. 

Of  course,  it  is  not  enough  to  show  merely  that  the  plaintiff 
has  suffered  damage.  It  must  always  appear  that  such  damage 
was  "caused"  in  the  legal  sense,  by  the  defendant's  statements. 
The  damage  must  be  a  product  of  the  disparagement.  "To  sus- 
tain a  suit,  the  two  must  be  cause  and  effect."*  Thus,  the  defend- 
ant may  have  denied  the  plaintiff's  title,  and  a  prospective  tenant 
may  have  failed  to  lease  the  property,  but  there  can  be  no  action 
for  the  loss  of  the  chance  to  let  unless  it  also  appears  that  the 
failure  of  the  proposed  tenant  to  take  the  lease  was  due  to  the 
defendant's  statement.® 

How  distinctly  mu^t  the  causal  connection  be  traced?  How 
fully  must  it  be  proved  ? 

There  has  been  at  times  a  tendency  to  demand  almost  "cer- 
tainty" of  proof.  But  there  is  no  good  reason  for  establishing 
an  exceptional  rule  in  this  class  of  cases.  Whatever  definition  of 
causation  is  adopted  by  any  court,  the  question  of  fact,  whether 
the  requisite  conditions  exist  in  the  case  in  hand,  should  be  de- 
cided upon  the  balance  of  probabilities;  just  the  same  as  the  de- 
cision of  any  other  material  issue  of  fact  arising  upon  any  other 
branch  of  the  case.  The  sound  views  enunciated  by  Bowen,  L.  J., 
in  Ratcliffe  v.  Evans,  are  likely  to  prevail.^" 

A  question  as  to  the  form  of  declaration  has  occasioned  some 
discussion.  If  the  plaintiff  seeks  to  recover  for  the  loss  of  a 
chance  to  sell,  is  it  necessary  to  set  out  in  the  declaration  the 
names  of  the  persons  who  were  prevented,  by  the  defendant's 
disparaging  statement,  from  purchasing  the  property? 

The  correct  rule,  and  one  which  will  reconcile  most,  and  per- 
haps all  of  the  cases,  seems  to  be  this:  The  declaration  must  set 

'Compare  Bishop,  Non-Contract  Law  §37 

"Fleming  v.  McDonald  (1911)  230  Pa.  St.  75.  And  see  an  English  case 
of  disparagement  of  quality,  where  the  failure  to  lease  was  earlier  than 
the  making  of  defendant's  statement,  and  hence  not  attributable  to  it.  Bar- 
rett V.  Associated  Newspapers  (1907)  23  Times  L.  Rep.  666. 

"L.  R.  [1892]  2  Q.  B.  524,  532-533;  see  Pollock,  Torts  (6th  ed.)   302. 
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out  the  names  of  the  prospective  purchasers,  unless  it  alleges  that, 
under  the  circumstances,  it  is  not  reasonably  practicable  for  the 
plaintiff  to  ascertain  the  names.  Where  the  latter  allegation  was 
lacking,  declarations  have  been  held  defective  for  want  of  the 
names,^^ 

But  suppose  that  the  plaintiff  advertised  a  sale  at  auction ;  that 
defendant  at  the  auction  asserted  his  own  title  and  disputed  the 
plaintiff's  title;  that  a  crowd  which  had  gathered  thereupon  dis- 
persed; and  that  no  sale  was  effected.  Upon  this  evidence  a 
jury  might  well  find  that  some  persons  in  the  crowd  would  have 
bid  but  for  defendant's  statement.  And  yet  it  would  often  be 
impracticable  for  plaintiff  to  give  the  names  of  such  prospective 
purchasers.  In  such  a  case  it  is  rightly  held  that  plaintiff's  failure 
to  allege  the  names  does  not  bar  his  remedy .^^ 

What  is  the  general  test  of  legal  cause  (the  legal  definition 
of  causation)  to  be  applied  in  determining  whether  the  dispar- 
agement of  title  "caused"  the  damage  suffered  by  the  plaintiff? 
The  obvious  answer  is :  The  same  test  as  in  other  actions  of  tort, 
whatever  that  may  be.  Unfortunately,  however,  the  test  in  actions 
of  tort  is  not  a  matter  as  to  which  there  is,  at  the  present  time, 
unanimity  of  opinion.  Indeed,  it  is  one  of  the  most  unsettled 
topics  in  the  law."  Confusion  has  resulted  from  the  way  the 
subject  has  been  dealt  with  by  some  able  writers.  An  author  lays 
down,  as  furnishing  the  specific  test  of  causal  connection  in  dis- 
paragement cases,  the  particular  theory  of  legal  cause  which  he 
happens  to  hold.  And  there  is  generally  no  intimation  that  there 
is  any  doubt  or  any  conflict  of  authority  as  to  the  correctness  of 
the  particular  theory  thus  stated.    But  those  readers  who  consider 

"See  Wilson  v.  Dubois  (t886)  35  Minn.  471;  Linden  v.  Graham  (N.  Y. 
1853)  I  Duer  670;  Stevenson  v.  Love  (1901)  106  Fed.  466;  25  Am.  and 
Eng.  Encyc.  Law  (2nd  ed.)  1080.  See  also  Manning  v.  Avery  (1673)  3 
Keble  153;  Tasburgh  v.  Day  (1619)  Cro.  Jac.  484. 

"Hargrave  v.  LeBreton  (1769)  4  Burrows  2422;  Roche  v.  Meyler  L.  R. 
[1895]  2  Ir.  35.  In  the  latter  case,  the  court  ordered  plaintiff  to  furnish 
"the  best  particulars  she  can  give  of  the  persons  who  were  desirous  of 
purchasing  and  were  prevented  by  reason  of  the  words  complained  of." 
Johnson,  /,  said,  p.  ^i  "If  the  plaintiff  here  does  not  know  the  names  of 
the  persons  who  were  prevented  from  purchasing,  he  will  not  be  preju- 
diced." 

In  a  case  where  plaintiff  alleges  that  defendant  falsely  stated  that  plain- 
tiff's business  had  been  discontinued,  and  that  hence  plaintiff  had  suffered 
a  loss  of  custom,  plaintiff  has  been  allowed  to  recover,  without  being 
obliged  to  give  the  names  of  the  particular  persons  whose  custom  he  has 
thus  lost.  Ratcliffe  v.  Evans  L.  R.  [1892]  2  Q.  B.  524.  Compare  Wright 
V.  Coules  (1906)  4  Cal.  Ap.  343;  87  Pac.  809;  s.  c.  3  Cal.  Ap.  283  (edition  by 
R.  V.  Whiting). 

"See  25  Harv.  L.  Rev.  105. 
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the  causation  theory  of  any  particular  author  as  erroneous  are  not 
Hkely  to  accept  all  results  arrived  at  by  the  author's  application 
of  that  theory  to  actions  for  disparagement  of  property.^* 

While  no  attempt  is  made  here  to  discuss  the  general  subject 
of  causative  connection,  it  seems  desirable  to  advert  briefly  to 
some  special  points,  which  occasionally  arise  in  actions  for  dis- 
paragement of  property. 

1.  In  actions  for  defamation  of  reputation  it  is  held  that  the 
original  utterer  of  the  charge  (if  he  neither  intended  nor  auth- 
orized repetition)  cannot  be  liable  for  special  damage  which  is 
immediately  due  to  repetition  by  the  original  addressee  (or  by 
some  other  person).  This  doctrine  is  supported  solely  by  auth- 
ority :  being  totally  indefensible  upon  principle.^''  There  is  no 
reason  why  this  erroneous  doctrine  in  the  law  of  defamation 
should  be  imported  from  thence  into  the  law  as  to  disparage- 
ment of  property. 

2.  It  is  conceded  that  a  defendant,  who  makes  a  statement  dis- 
paraging plaintiff's  title,  may  be  liable  when  his  statement  pre- 
vents the  making  of  a  contract.  But  it  is  sometimes  contended 
that  he  is  not  liable  when  his  statement  prevents  a  contracting 
party  from  carrying  out  (performing)  a  valid  contract  which  he 
had  previously  entered  into  with  the  plaintiff.  Suppose  that  C 
has  made  a  valid  contract  to  purchase  property  of  A;  that  B 
then  falsely  tells  C  that  A's  title  is  defective;  and  that  this  state- 
ment causes  C  to  refuse  to  perform  his  contract.  If  A  sues  B  for 
disparagement  of  title,  can  he  recover  against  B  for  damage 
caused  to  A  by  C's  non-fulfillment  of  his  contract?  Upon  this 
question  there  is  a  conflict  of  authority. 

"Mr.  Odgers  says  that  the  special  damage  "must  be  either  the  natural 
and  necessary  result  of  the  defendant's  words,  or  a  result  which  the  de- 
fendant in  fact  contemplated  and  desired."  Odgers,  Libel  and  Slander  (5th 
ed.)  78-79.  But,  even  on  a  restricted  view  of  causative  connection,  the 
words  "and  necessary"  cannot  be  justified.  See  Watson,  Damages  for  Per- 
sonal Injuries  §  36. 

Mr.  Bower  says  that  the  plaintiff  must  prove  that  the  damage  "was 
either  the  natural  and  probable  result  thereof"  (i.  e.  of  the  publication), 
"or  the  result  which  the  defendant  had  in  fact  intended."  Bower,  Code, 
243.  But  it  is  an  open  question  whether  liability  for  unintended  conse- 
quences should  be  limited  to  those  results  which  a  reasonable  man  might 
have  specifically  foreseen.  Mr.  Beven,  in  England,  and  Prof.  Bohlen,  in 
this  country,  both  emphatically  reject  the  alleged  rule  of  non-liability 
for  improbable  consequences ;  and,  instead,  assert  that  a  wrong-doer  may 
sometimes  be  held  for  consequences  which  were  neither  intended  nor  speci- 
fically foreseeable.  See  Beven,  Negligence  (3rd  ed.)  88-90;  Prof.  Bohlen, 
in  40  Am.  L.  Reg.  N.  S.  79,  148,  and  in  41  Am.  L.  Reg.  N.  S.  141,  147-149; 
I  Street  Foundations  of  Legal  Liability,  iii,  116,  451;  i  Sedgwick,  Dam- 
ages (9th  ed.)   I  lie  and  iii^. 

"See  references  in  25  Harv.  L.  Rev.  123,  note  69. 
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It  is  urged,  as  one  argument  against  recovery,  that  the  fact 
that  A  has  a  remedy  against  C  (by  an  action  for  breach  of  con- 
tract) constitutes  a  sufficient  reason  for  denying  A  any  remedy 
against  B. 

This  position  is  untenable. 

"Where  it  is  a  question  whether  A  has  been  injured  by  B, 
it  is  wholly  immaterial  whether  he  has  or  has  not  an  additional 
or  alternative  remedy  against  C  and  *  *  *  j^  ^an  never  lie  in 
the  mouth  of  a  wrongdoer,  if  he  is  a  wrongdoer,  to  set  this  up."^* 

It  cannot  be  said  that  A's  situation  has  not  been  altered  for 
the  worse  by  B's  misstatement.  If  B's  statement  had  never  been 
made,  A  would  ex  hypothesi,  have  enjoyed  without  delay  or  ex- 
pense, the  benefit  of  C's  performance  of  his  contract.  But  now, 
in  consequence  of  B's  statement,  A  loses  all  benefit  from  the  con- 
tract, unless  he  elects  to  undergo  the  delay,  harassment  and  ex- 
pense of  litigation  with  C.  And  even  if  A  prevails  in  such  liti- 
gation, yet  the  taxable  costs  recovered  by  him  are  likely  to  fall 
far  short  of  covering  his  legal  expenses. 

Another  ground  for  denying  recovery  in  such  a  case  is  based 
upon  an  alleged  arbitrary  rule,  or  "conclusive  presumption"  of  law. 
It  is  contended  that  the  subsequent  voluntary  unlawful  act  of  C 
(C's  breaking  his  contract)  cannot  in  law  be  deemed  the  conse- 
quence of  the  earlier  tort  of  B  (t.  e.,  B's  untrue  statement  to  C). 
It  is  said  that  the  law  invariably  implies  in  every  case  that  the 
voluntary  unlawful  act  of  a  later  actor  is  not  the  natural  and  prob- 
able result  of  a  tort  committed  by  an  earlier  actor.  A  short  answer 
to  this  position  is :  that,  if  the  law  is  so  to  imply  in  every  case,  "it 
will  be  an  implication  contrary  to  manifest  truth  and  fact."" 

This  last  argument  in  behalf  of  B  is  really  founded  on  the  lan- 
guage in  Vicars  v.  Wilcocks,^^  which  has  been  disapproved  by  the 
highest  modern  authority."  Fallacious  though  the  argument  is, 
it  has,  however,  been  indorsed  in  several  States.*** 

"Bower,  Code,  315. 

"See  Brett,  L.  J.,  and  Lord  Chancellor  Selbome  in  Bowen  v.  Hall 
(1881)  L.  R.  6  Q.  B.  Div.  333,  338.  339- 

"(1806)  8  East  I. 

"See  j?5  Harv.  L.  Rev.  1 19-122;  Bower,  Code  of  the  Law  of  Actionable 
Defamation^  313-315,  and  39,  note  (d). 

"Kendall  v.  Stone  (1851)  5  N.  Y.  14,  20;  Brentman  v.  Note  (1889)  3 
N.  Y.  Supp.  420;  Cohen  v.  Minzesheimer  (1909)  118  N.  Y.  Supp.  385;  Felt 
V.  Germania  Life  Ins.  Co.  (1912)  133  N.  Y.  Supp.  519;  Walkley  v.  Bost- 
wick  (1882)  49  Mich.  374;  Burkett  v.  Griffith  (1891)  90  Cal.  532. 

The  correct  doctrine  on  this  point  is  sustained  in  Ashford  v.  Choate 
(1870)  20  Upper  Canada  C.  P.  471.  See  also  Green  v.  Button  (1835)  2  Cr. 
M.  &  R.  707;  and  Townshend,   Slander  &  Libel   (4th  ed.)   §206. 
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3.  Suppose  that  C  enters  into  an  oral  contract  with  A  for  the 
purchase  of  property,  where  the  Statute  of  Frauds  requires  that 
the  agreement,  in  order  to  be  enforceable  by  suit,  must  be  in  writ- 
ing. Suppose  that  C  would  have  performed  his  agreement  if  B 
had  not  made  an  untrue  statement  disparaging  A's  title ;  but  that 
B's  statement  caused  C  to  refuse  to  perform.  Can  A  recover 
against  B  for  thus  causing  C  to  refuse  to  perform  an  agreement, 
which  C  could  not  have  been  compelled  to  perform,  but  which  C 
would  nevertheless  have  performed  but  for  B's  statement? 

A  can  recover  against  B.^^ 

Having  thus  stated  the  specific  requisites  to  an  action  for  dis- 
paragement of  title,  we  are  now  in  a  position  to  take  a  general  view 
of  the  nature  of  the  plaintiff's  right  and  the  method  of  its  infringe- 
ment ;  and  also  to  consider  questions  of  analogy,  classification  and 
nomenclature. 

The  right  in  the  plaintiff  which  is  infringed  is  not  a  right  to 
personal  reputation,  but  a  right  in  connection  with  property.'*  The 
method  of  its  violation  is  not  direct  physical  invasion,  not  the  ap- 
plication of  physical  force  to  the  tangible  object  of  property;  but 
the  use  of  language,  oral  or  written,  which  is  likely  to  and  does 
depreciate  the  value  of  property  in  the  hands  of  the  owner.  The 
tangible  object  {e.  g.,  a  chattel),  which  is  the  subject  of  plain- 
tiff's alleged  right  of  ownership,  is  not  physically  affected  by  de- 
fendant's statements.  It  is  the  minds  and  conduct  of  third  per- 
sons, intending  purchasers  and  the  like,  upon  which  the  statement 
produces  an  effect.  And  the  ultimate  result  is  to  affect  the  value 
of  the  chattel  in  the  hands  of  its  alleged  owner.  The  intrinsic  value 
of  the  chattel  has  not  been  altered ;  but  rather  its  salable  value.  It 
has  in  this  respect  been  rendered  less  valuable  to  the  owner.^' 

The  right  in  the  plaintiif  which  is  infringed,  is  the  right  to 
hold  property  unimpaired  in  value  (free  from  depreciation  in 
value)  by  untrue  statements  concerning  the  title  of  the  owner.'** 
Such  a  right  exists  in  plaintiff  as  against  persons  in  general.    But 

"Rice  V.  Manley  (1876)  66  N.  Y.  82. 

**A  defendant's  statement  may  be  of  such  a  character  as  to  constitute 
not  only  a  disparagement  of  plaintiff's  property  but  also  a  defamation  of 
plaintiff's  reputation.  Odgers,  Libel  and  Slander  (5th  ed.)  34-38;  Bower, 
Code,  16  and  240,  note  (y).  The  requisites  to  an  action  for  defamation 
are  much  less  stringent  than  the  requisites  to  an  action  for  disparagement 
of  property. 

"See  Casey  v.  Arnott  (1876)  L.  R.  2  C.  P.  Div.  24;  Grove,  /.,  25. 

"See  Innes,  Torts  §  209,  190. 
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his^  right  as  against  professed  rival  claimants  is  much  more  limited ; 
his  right  against  the  latter  is  a  right  to  hold  property  unimpaired  in 
value  by  statements  which  are  not  believed  by  the  maker,  or  which 
are  made  from  wrong  motive. 

Is  disparagement  of  title  a  distinct  kind  of  tort ;  or  is  it  a  mere 
branch  or  variety  of  the  action  for  defamation,  or  of  the  action 
for  deceit? 

As  to  this  various  opinions  have  been  expressed : 

"There  are  some  cases  holding  that  it  is  not  an  action  for 
slander,  but  in  reality  an  action  on  the  case  for  maliciously  acting 
in  such  a  way  as  to  cause  the  plaintiff  some  pecuniary  loss.  But 
it  seems  to  be  an  attempt  to  set  up  a  far-fetched  distinction  with- 
out any  material  difference.  It  is  better  reason  to  call  it  an  action 
for  slander  and  for  special  damage  resulting  therefrom.  *  *  * 
The  words  then  belong  to  that  class  of  defamatory  words  action- 
able with  proof  of  special  damage."^*^ 

"The  wrong  called  Slander  of  Title  is  in  truth  a  special  variety 
of  deceit,  which  differs  from  the  ordinary  type  in  that  third  per- 
sons, not  the  plaintiff  himself,  are  induced  by  defendant's  falsehood 
to  act  in  a  manner  causing  damage  to  the  plaintiff."^" 

"Slander  of  title  is  usually  treated  of  under  the  head  of  defama- 
tion; but  it  seems  rather  to  be  a  kind  of  fraudulent  misrepresen- 
tation."=" 

Slander  of  title  is  more  like  an  action  for  false  representation 
than  an  action  for  defamation  of  character.^* 

The  name  Slander  of  Title  is  "somewhat  misleading."^* 

"An  action  for  words  spoken  concerning  a  thing  is  in  some  re- 
spects like  an  action  for  slander  and  in  others  like  an  action  for 
malicious  prosecution."'" 

"*  >ie  ^  ^jjg  wrongs  under  consideration  lie  half  way  be- 
tween libel  and  slander  and  malicious  prosecution;  and,  in  many 
respects,  approach  wrongs  of  fraud. "'^ 

In  its  general  features,  disparagement  of  title  bears  a  resem- 
blance to  both  deceit  and  defamation,  and  yet  differs  from  each. 

•'Newell,  Slander  and  Libel  ('2nd  ed.)  204. 

"Pollock,  Torts  (6th  ed.)  301-302. 

"Terry,  Leading  Principles  of  Anglo-American  Law,  471. 

"(Substance)  Bigelow,  Leading  Cases  on  Torts,  54. 

"(Substance)  Bishop,  Non-Contract  Law  §345. 

"Fell,  /.,  in  Young  v.  Geiske  (1904)  209  Pa.  St.  515,  519. 

"i  Jaggard,  Torts,  551. 
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Mr,  Salmond  has  compared  the  three  in  a  general  way  in  his  dis- 
cussion of  "Injurious  Falsehood. "^^  In  all  three,  there  is  a  state- 
ment made  by  the  defendant  which  is  not  true  in  fact.  In  deceit, 
the  statement  is  made  to  the  plaintiff,  and  the  damage  complained 
of  results  immediately  from  the  plainttff's  own  conduct  in  acting 
upon  the  statement.  He  is  induced  by  the  statement  to  act  to  his 
own  pecuniary  loss.^^  In  defamation,  the  statement  is  made  to  third 
persons,  and  concerns  the  plaintiff's  reputation.  Plaintiff  is  sup- 
posed to  suffer  damage  because  his  reputation  is  thus  impaired  in 
the  minds  of  third  persons,  and  sometimes  because  these  persons 
are  thus  induced  to  act  in  a  manner  prejudicial  to  plaintiff's  in- 
terest. In  disparagement  of  title,  the  statement  is  made  to  third 
persons;  but  it  does  not  concern  plaintiff's  reputation.  It  relates 
to  his  property  interests.  Third  persons  are  thereby  induced  to 
act  in  such  a  manner  that  plaintiff  suffers  ?,  pecuniary  loss. 

We  now  proceed  to  consider  more  specifically  the  resem- 
blance and  differences  between  an  action  for  disparagement  of 
title,  and  (i)  an  action  for  deceit,  and  (2)  an  action  for  defama- 
tion. (It  must  constantly  be  borne  in  mind  that  the  requisites  to 
an  action  for  disparagement  against  a  stranger  differ  very  mater- 
ially from  the  requisites  to  an  action  against  a  rival  claimant). 

In  an  action  for  deceit,  the  burden  is  on  the  plaintiff  to  prove 
that  defendant's  statement  is  not  true  in  fact;  and  also  (by  the 
great  weight  of  authority)  to  prove  actual  damage.  Both  these  re- 
quirements are  the  same  in  an  action  for  disparagement  of  title. 

In  deceit,  by  the  modern  English  rule  (not  universally  adopted 
in  the  U.  S.),  plaintiff  must  prove  that  defendant  did  not  believe 
his  statement.  In  disparagement  such  proof  is  not  requisite  to  re- 
covery against  a  stranger;  but  may  often  be  essential  to  recovery 
against  a  rival  claimant. 

In  deceit,  proof  of  defendant's  wrong  motive  (as  distinguished 
from  his  intention)  is  not  essential.  In  disparagement,  such  proof 
is  not  essential  to  an  action  against  a  stranger,  but  may  sometimes 
be  essential  to  an  action  against  a  rival  claimant. 

In  deceit,  it  is  essential  to  prove  that  defendant  intended,  or  ex- 
pected, or  (at  the  least)  ought  to  have  foreseen,  that  plaintiff  would 
act  in  reliance  on  the  statement.    We  think  that,  in  disparagement, 

"See  Salmond,  I'orts   (ist  ed.)  426  and  417. 

*^he  word  "deceit"  as  used  in  common  speech  would  include  a  much 
larger  class  of  cases.  We  are  here  giving  the  restricted  meaning  attached 
to  the  expression  in  the  law  of  torts,  in  stating  the  requisites  to  an  action 
for  deceit. 
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it  is  not  essential  to  prove  either  such  intent,  or  expectation,  or 
reasonable  ground  for  such  expectation. 

In  an  action  for  defamation  of  reputation,  the  plaintiff,  in  order 
to  make  out  a  prima  facie  case,  need  not  prove  the  untruth  of  the 
statement.    In  disparagement  the  contrary  rule  prevails. 

In  an  action  for  defamation,  actual  damage  need  not  be  proved 
in  certain  cases  {viz.,  written  defamation,  amounting  to  libel ;  and 
oral  charges  that  are  actionable  per  se).  In  disparagement  actual 
damage  must  be  proved  in  all  cases. 

In  an  action  for  defamation,  the  burden  is  on  the  defendant, 
if  he  sets  up  the  defense  of  conditional  privilege,  to  show  that  the 
occasion  was  (conditionally)  privileged.  In  disparagement  the  bur- 
den is,  in  effect,  upon  the  plaintiff  to  show  that  the  occasion  was  not 
(conditionally)  privileged  (e.  g.,  to  show  that  the  defendant  did 
not  profess  to  be  asserting  a  claim  in  his  own  behalf). 

In  defamation,  proof  of  actual  wrong  motive  (alias  "malice  in 
fact")  is  not  requisite  to  making  out  a  prima  fade  case.  In  dis- 
paragement, such  proof  is  not  requisite  as  against  a  stranger.  It 
may,  however,  be  essential  as  against  a  rival  claimant. 

In  defamation,  there  is  some  conflict  of  authority  upon  the  ques- 
tion whether  the  plaintiff  can  rebut  the  defense  of  conditional  privi- 
lege by  proving  want  of  reasonable  ground  for  defendant's  belief 
in  his  statement.^'*  In  disparagement  it  is  settled  law  that  the  plain- 
tiff cannot  rebut  the  defence  of  privilege  (set  up  by  a  rival 
claimant)  by  proving  want  of  reasonable  ground  for  defendant's 
belief. 

An  action  for  defamation  does  not,  at  common  law,  survive.  It 
is  terminable  by  the  death  of  either  party.  An  action  for  disparage- 
ment of  property  survives.^' 

In  a  declaration  for  defamation,  it  is  held  necessary  to  set  out 
the  exact  words  used ;  and  not  merely  to  state  their  purport  or  effect. 
The  same  particularity  has  been  held  necessary  in  a  declaration 
for  disparagement." 

The  above  comparisons  justify  the  conclusion  that  disparage- 
ment of  title  is  not  a  mere  branch  or  variety  of  either  defamation 
or  deceit.     Professor  Bigelow  was  right  in  saying,  that  "slander 

•*See  ante  13  Columbia  Law  Review  33,  34  note  60. 

"Hatchard  v.  Mege  (1887)  18  Q.  B.  Div.  771. 

"Gutsole  V.  MJathers  (1836)  i  M.  &  W.  495.  The  question  may  be  asked, 
why  should  an  allegation  of  the  precise  words  be  required  in  an  action  for 
disparagement  when  it  is  held  sufficient  in  an  action  for  deceit  to  give  the 
substance  of  the  defendant's  language.     See  argument,  Ibid.  498. 
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of  title"  (as  he  terms  it)  has  "a  place  of  its  own  in  the  law  of 
torts."" 

Assuming  disparagement  of  property  to  constitute  a  distinct 
tort,  under  what  general  head  or  title  should  it  be  classified ;  with 
what  other  torts  should  it  be  grouped? 

A  very  broad  classification  would  bring  it  into  the  same  class 
with  deceit  and  defamation.  Under  what  head  should  it  be  classi- 
fied, if  it  is  not  to  be  placed  in  the  same  group  with  deceit  or 
defamation  ? 

Several  heads  or  titles  may  be  suggested. 

"Verbal  Injuries." 

This  expression,  taken  literally,  would  exclude  written  dispar- 
agement ;  and  would  include  oral  statements  defamatory  of  personal 
reputation. 

"Malicious  Words." 

"Malicious"  is  too  ambiguous  a  term  to  mark  a  class  (to  define 
the  limit  of  a  tort).  Moreover,  if  it  is  taken  as  implying  actual 
wrong  motive,  that  is  not  an  essential  requisite  to  an  action  of  dis- 
paragement against  a  stranger. 

"Actions  on  the  Case  for  Words  which  cause  Damage." 

This  is  the  title  of  Chapter  IV  in  the  fifth  edition  of  Odgers 
on  Slander  and  Libel.  The  learned  author  explains  that  he  does 
not,  by  this  general  language,  mean  to  include  words  defamatory 
of  personal  reputation.  But  the  title,  taken  literally  and  not  in  con- 
nection with  the  preceding  chapters,  would  be  understood  as  in- 
cluding such  words,  and  might  be  construed  as  including  also 
deceit. 

"An  action  on  the  Case  for  special  Damage  sustained  by  Reason 
of  Words,  other  than  those  defamatory  of  Reputation." 

This  again  might  include  deceit. 

There  is  a  further  and  very  serious  objection  to  both  the  last 
titles.  The  form  of  remedy  allowed  by  law  should  not  be  given 
as  one  of  the  distinguishing  characteristics  of  a  substantive  tort. 
It  is  time  to  discard  the  habit  of  describing  and  classifying  torts 
according  to  the  names  of  remedies  (the  forms  of  action).    Instead, 

'^Bigelow  on  Torts  (7th  ed.)  §  180.  In  28  Law  Q.  Rev.  297  at  the  end 
of  a  learned  contributor's  discussion  as  to  whether  "Trust"  ought  to  be 
placed  under  the  law  of  property  or  under  the  law  of  obligations,  Sir 
Frederick  Pollock  appends  the  inquiry :  "Why  is  Trust  not  entitled  to  rank 
as  a  head  sui  generis?" 
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they  should  be  described  and  classified  according  to  the  essential 
nature  of  the  right  violated  or  of  the  wrong  inflicted.^* 

"Injurious  Falsehood,  other  than  such  Statements  as  amount  to 
Defamation  or  Deceit." 

This  is  suggested  by  the  discussion  in  Salmond  on  Torts." 
With  some  verbal  alterations,  this  title  seems  preferable  to  the 
others  discussed  above. 

It  might  be  changed  so  as  to  read:  "Statements  not  true  in 
Fact  and  causing  Damage ;  other  than  such  Statements  as  amount 
to  Defamation  or  Deceit." 

This  would  include  in  the  same  general  group  some  torts  be- 
sides disparagement  of  property.*** 

So  far  as  to  Disparagement  of  Title. 

Now  as  to  Disparagement  of  Quality;  i.  e.,  statements,  the 
effect  of  which  is  "to  depreciate  or  disparage  the  merits,  utility, 
qualities,  or  value  of  any  person's  property."*^ 

The  law  upon  this  subject  did  not  begin  to  take  form  or  shape 
until  after  the  law  as  to  disparagement  of  title  had  become  tolerably 
settled.*^  In  many  respects  the  law  on  the  two  subjects  is  sub- 
stantially the  same.  To  make  out  a  prima  facie  case  for  disparage- 
ment of  quality,  the  plaintiff  must,  at  least,  prove  the  three  propo- 
sitions enumerated  ante  under  disparagement  of  title :  viz.,  the  pub- 
lication of  the  statement,  its  untruth,  and  the  infliction  of  actual 
damage.*^  It  is  now  proposed  to  consider  three  questions  which 
arise  under  actions  for  disparagement  of  quality. 

"See  Maine,  Early  Law  and  Custom  (Edition  of  1891)  389;  Maitland, 
Equity  and  Forms  of  Action.  372,  375 ;  Preface  to  Green's  Abridged  Edition 
of  Addison,  Torts. 

"(ist  ed.)  426  (and  see  417). 

*''See  Odgers,  Libel  and  Slander  (5th  ed.)  77-79,  105-108;  Bower,  Code 
of  the  Law  of  Actionable  Defamation,  238-9. 

"See  Bower,  Code  of  the  Law  of  Actionable  Defamation,  242.  As  to 
disparagement  of  the  quality  of  land  by  stating  that  there  was  but  little 
iron-ore  in  the  tract,  see  Paul!  v.  Halferty  (1869)  63  Pa.  St.  46. 

"In  1862,  Cockburn,  C.  J.,  said :  "None  of  us  are  familiar  with  such  ac- 
tions."   Young  V.  Macrae  (1862)  3  B.  &  S.  264,  269. 

**It  should  be  noticed  here  that  in  an  action  for  disparagement  of  quality 
a  particular  defense  may  sometimes  be  available  which  would  not  ordinarily 
be  open  to  one  sued  for  disparagement  of  title.  If,  for  example,  the  dis- 
paraging statement  relates- to  the  "Quality"  or  genuineness  of  a  picture 
or  a  statue  which  is  on  public  exhibition,  the  defendant  may  contend  that 
his  remarks  do  not  exceed  the  limits  of  that  "fair  comment"  which  the  law 
allows  upon  subjects  of  public  interest.  In  Gott  v.  Pulsifier  (1877) 
122  Mass.  235,  the  cotirt  seems  to  have  regarded  the  defense  as  founded 
on  the  right  of  fair  comment. 
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1.  As  to  the  non-liability  of  a  rival  for  disparagement  by 
comparison. 

2.  As  to  whether  actual  wrong  motive  (often  termed  "malice") 
is  essential  to  make  out  a  prima  facie  case. 

3.  As  to  whether  a  competing  trader,  pointing  out  alleged  posi- 
tive defects  in  his  rival's  goods,  is  to  be  regarded  as  occupying  a 
prima  facie  privileged  position  (as  speaking  upon  a  prima  facie 
privileged  occasion)  ;  and  hence  not  liable  unless  plaintiff  proves 
his  want  of  belief  or  wrong  motive. 

First:  As  to  the  non-liability  of  a  rival  for  disparagement  by 
comparison ;  viz.,  where  a  rival  trader  simply  asserts  that  his  goods 
are  superior  to  his  competitor's ;  or,  what  is  the  same  thing,  that 
the  competitor's  goods  are  inferior  to  the  speaker's.  The  law  is 
accurately  stated  by  Mr.  Bower:  "*  *  *  the  mere  assertion 
by  any  person  that  any  manufacture  or  invention  of  his  own,  or 
any  class  of  goods  in  which  he  deals,  or  other  like  property,  is 
superior  to  that  of  all  other  persons,  or  of  any  particular  person, 
does  not  of  itself  constitute  disparagement,"  {i.  e.,  actionable  dis- 
paragement).** "*  *  *  Every  extravagant  phrase  used  by  a 
tradesman  in  commendation  of  his  own  goods  may  be  an  implied 
disparagement  of  the  goods  of  all  others  in  the  same  trade ;  *  *  * 
but  that  is  a  disparagement  of  which  the  law  takes  no  cog- 
nizance."*" And  it  is  generally  understood  that  no  liability  is  in- 
curred by  such  a  comparison,  even  though  the  defendant  rival  did 
not  believe  what  he  said,  or  said  it  from  a  wrong  motive.*® 

There  is  no  action  where  a  trader  confines  himself  to  asserting : 
(i)  that  his  goods  are  better  than  the  goods  of  any  other  person 
("the  best  in  the  market")  ;  or  (2)  that  his  goods  are  better  than 
those  of  a  specified  person;  or  (3)  that  his  goods  are  better  in 
some  particular  respect  than  the  goods  of  a  specified  person.*^ 

If,  however,  a  trader,  while  professing  merely  to  compare  his 

"Bower,  Code,  242,  Article  61  (2). 

"Lord  Watson,  in  White  v.  Mellin  L.  R.  [1895]  App.  Ca.  154,  167. 

"See  Odgers  (5th  ed.)  89,  92;  Pollock,  Torts  (6th  ed.)  304;  Salmond, 
Torts  (ist  ed.)  428;  Lindley,  L.  J.,  in  Hubbuck  v.  Wilkinson  L.  R.  [1899] 
I  Q.  B.  86,  92-93;  25  Am.  &  Eng.  Encyc.  of  Law  (2nd  ed.)  1076;  Clerk  & 
Lindsell,  Torts  (2nd  ed.)  553.  But  see  Lord  Shand,  in  White  v.  Mellin 
L.  R.  [1895]  App.  Ca.  154,  171. 

""If  an  action  will  not  lie  because  a  man  says  that  his  goods  are  better 
than  his  neighbor's,  it  seems  to  me  impossible  to  say  that  it  will  lie  because 
he  says  that  they  are  better  in  this  or  that  or  the  other  respect."  Lord 
Herschell,  in  White  v.  Mellin  L.  R.  [1895]  App.  Ca.  154,  165.  See  also 
Lord  Lindley,  in  Hubbuck  v.  Wilkinson  L.  R.  [1899]  i  Q-  B.  86,  92-93. 
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own  goods  with  his  rival's,  makes  "a  definite  statement"  as  to  the 
"positive,  not  merely  comparative,  defects"  in  his  rival's  goods, 
then  such  statement  is  prima  facie  actionable.**  Thus,  if  A  simply 
says :  "My  Soothing  Syrup  is  better  than  B's,"  this  statement  is 
not  actionable,  although  it  was  not  true  and  A  knew  it  was  not. 
But  suppose  that  A  says:  "My  Syrup  is  better  than  B's  Syrup, 
because  there  is  opium  in  B's  Syrup."  If  there  is  in  fact  no  opium 
in  B's  Syrup,  and  damage  follows  upon  this  statement,  then  A  is 
at  least  prima  facie  liable.*" 

Why  this  arbitrary  rule  of  non-liability  of  a  rival  for  disparage- 
ment by  comparison? 

It  is  based  upon  the  general  opinion  of  the  community  (shared 
by  the  judges)  that  statements  by  a  trader  vaunting  the  superiority 
of  his  own  goods  are  not  likely  to  influence  the  conduct  of  possible 
customers,  and  hence  will  very  seldom  work  damage  to  a  rival. 
A  similar  reason  is  given  for  disallowing  an  action  for  deceit  by  a 
vendee  against  a  vendor  who  has  indulged  in  exaggerated,  but 
very  general,  commendation  of  his  wares.  This  kind  of  "seller's 
talk,"  it  is  generally  understood,  is  not  to  be  trusted,  and  hence  is 
seldom  relied  upon.  Simplex  commendatio  non  nocet.  Indeed  the 
seller's  reason  for  making  such  statements  is  often,  not  because 
he  expects  customers  to  rely  upon  them,  but  because  he  fears  that 
an  inference  might  be  drawn  from  his  failure  to  indulge  in  the 
usual  exaggeration.^" 

It  is  probably  true  that  statements  by  rivals  in  the  nature  of 
disparaging  comparisons  are  in  rare  instances  relied  upon  by  the 

**See  Bower,  242,  note  (c). 

"See  Odgers  (5th  ed.)  89;  Salmond,  Torts  (ist  ed.)  428;  Lord  Shand. 
in  White  v.  Mellin  L.  R.  [1895]  App.  Ca.  154,  170. 

"It  is  sometimes  said  that  an  action  of  deceit  for  this  class  of  repre- 
sentations is  barred  because  it  was  the  plaintiff's  folly  to  give  credit  to  such 
assertions.  But  we  think  that  the  plaintiff's  folly  cannot  be  regarded  as 
constituting  in  itself  a  distinct  ground  of  defence.  There  is  some  conflict 
in  the  authorities  on  this  point ;  but  it  seems  very  clear  on  principle.  The 
negligence  of  a  plaintiff",  if  admitted  to  exist,  might  furnish  a  defence  to 
an  action  for  negligence;  but  not  to  an  action  for  the  defendant's  intentional 
tort.  Moreover,  the  plaintiff^  can  hardly  be  said  to  be  "negligent"  towards 
the  defendant.  The  defrauded  party  does  not  owe  to  the  party  who  at- 
tempted to  defraud  him  "a  duty  to  use  diligence  to  discover  the  fraud." 
Undoubtedly,  the  fact  that  it  would  generally  be  foolish  to  rely  on  such  a 
representation  is  a  circumstance  which  would  have  great  weight  in  inducing 
a  jury  to  find  that  a  plaintiff  did  not  in  fact  rely  upon  it.  And  it  has  also 
induced  courts  to  adopt  a  hard  and  fast  rule  whereby  plaintiflFs  are  re- 
garded as  never  relying,  and  hence  are  denied  an  action  of  deceit  upon 
such  representation.  The  ordinary  presumption  of  fact — that  plaintiflFs  do 
not  rely — has  hardened  into  an  arbitrary  rule  of  law.  But  the  folly  of  the 
plaintiff  in  relying  does  not  f>er  sc  constitute  a  substantive  defence  to  an 
action  for  deceit 
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persons  to  whom  they  are  addressed;  and  that  the  establishment 
of  a  sweeping  general  rule  denying  recovery  for  any  statements  of 
this  description  would  work  injustice  in  a  few  exceptional  cases. 
But  to  allow  an  action  for  such  statements  would  probably  result 
in  the  bringing  of  numerous  suits  where  there  was  no  real  founda- 
tion in  fact  for  the  allegation  that  the  conduct  of  the  addressee 
was  actually  influenced  by  this  sort  of  "seller's  talk."  More  harm 
than  good  would  be  done  by  permitting  the  action. 

A  further  objection  to  the  allowance  of  such  actions  was  stated 
by  Lord  Herschell,  in  White  v.  Mellin,''^  "*  *  *  the  Courts  of 
law  would  be  turned  into  a  machinery  for  advertising  rival  pro- 
ductions by  obtaining  a  judicial  determination  which  of  the  two 
was  the  better."  Indeed,  Mr.  Salmond  bases  the  rule  excluding 
such  actions  wholly  on  the  last  mentioned  consideration;  saying, 
"This  is  a  special  exception  to  the  general  rule  of  liability  for 
injurious  falsehood — an  exception  established  to  prevent  traders 
from  using  litigation  as  a  means  of  advertisement."''^  While  we 
do  not  concur  in  thinking  this  the  sole  reason  for  denying  the 
action,  yet  it  is  one  which  has  had  great  influence  with  the  courts. 

It  is  sometimes  a  very  close  question  whether  a  disparaging 
statement  should  be  construed  as  confined  to  comparison,  or  should 
be  regarded  as  pointing  out  positive  defects." 

"L.  R.  [1895]  App.  Ca.  154,  165. 

"Salmond,  Torts  (ist  ed.)  428. 

"Some  instances  where  the  statement  was  regarded  as  confined  to  com- 
parison, and  hence  not  actionable : 

In  Young  v.  Macrae  (1862)3  B.  &  S.  264,  the  defendant  had  published 
the  report  of  an  expert,  comparing  the  paraffme  oil  sold  by  defendant  with 
that  sold  by  plaintiff.  The  report  states  that  defendants'  oil  is  "a  colorless 
and  somewhat  aromatic  liquid,"  while  plaintiff's  oil  "has  a  reddish  brown 
tinge,  is  much  thicker,  and  has  a  more  disagreeable  odor"  than  defendant's 
oil.  It  also  states,  in  substance,  that  the  lasting  power  of  the  light  pro- 
duced by  plaintiff's  oil  is  inferior  to  defendants'.  Wightman.  /.,  270: 
Defendants  do  not  state  that  plaintiff's  oil  "is  a  bad  article ;  it  is  only  said 
that  it  is  inferior  to  that  of  some  one  else;  and  that  is  consistent  with  the 
plaintiff's  article  being  in  itself  a  very  good  artcle.  *  *  *"  Cockbum, 
C.  J.,  p.  269-270:  "But  it  may  be  that  all  the  falsehood  consists  in  this,  that 
the  defendant  has  alleged  what  is  true  of  the  plaintiff's  oil  and  what  is 
false  of  that  of  some  other  man,  by  attributing  to  that  other  man's  oil  a 
character  of  superiority  which  it  does  not  deserve.  If  the  declaration  had 
averred  that  the  defendant  falsely  represented  the  plaintiff's  oil  to  be  an  oil 
of  a  brownish  tinge,  and  of  disagreeable  odor,  when  it  was  neither,  and 
special  damage  resulted,  I  am  far  from  saying  it  would  not  be  a  libel." 

In  Mellin  v.  White  L.  R.  [1895]  App.  Ca.  154,  the  defendant,  White, 
proprietor  of  Vance's  Food,  when  retailing  packages  of  Mellin's  Infant 
Food,  was  accustomed  to  paste  on  the  following  label :  "Notice — The  public 
are  recommended  to  try  Dr.  Vance's  Prepared  Food  for  infants  and  in- 
valids, it  being  far  more  nutritious  and  healthful  than  any  other  prepara- 
tion yet  offered."  A  sufficient  reason  for  deciding  the  case  in  favor  of 
the  defendant  was  the  fact  that  no  actual  damage  had  been  either  alleged 
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Would  a  stranger,  a  non-rival,  be  held  liable  for  disparagement 
by  comparison  in  a  case  where  a  rival  would  be  exonerated  ?  Sup- 
pose  that  X  says  that  the  goods  in  A's  store  are  inferior  to  the 

or  proved.  But  some  of  the  Law  Lords  thought  that  the  above  statement 
could  not  be  regarded  as  a  disparagement  of  which  the  law  would  take 
cognizance,  even  if  damage  had  resulted.     See  p.  164-166. 

In  Nonpareil  Cork  Mfg.  Co.  v.  Keasbey  &  Mattison  Co.  (1901)  108  Fed. 
721,  72i,  the  court  gave  judgment  for  defendant  on  demurrer  to  the  declara- 
tion; Dallas,  /.,  saying,  "that  what  the  defendants  are  charged  with  is 
really  but  the  expression  of  an  unfavorable  opinion  of  the  goods  of  its 
competitor."  But  it  would  seem  that  the  declaration  alleged  statements 
of  some  specific  and  positive  defects. 

In  Hubbuck  v.  Wilkinson  L.  R.  [1899]  i  Q.  B.  86,  91,  the  court  said, 
"that  the  defendant's  circular  when  attentively  read  comes  to  no  more  than 
a  statement  that  the  defendant's  white  zinc  is  equal  to,  and,  indeed,  some- 
what better,  than  the  plaintiffs'."  But  compare  George  v.  Blow  (1899) 
20  New  South  Wales  295;  and  Liebig's  Extract  of  Meat  Co.  v.  Anderson 
(1886)  55  Law  Times  206;  both  stated  in  a  later  part  of  this  note. 

Some  instances  where  disparaging  statements  by  rivals  were  regarded 
as  not  confined  to  mere  comparison,  but  as  stating  positive  defects: 

Plaintiff  and  defendant  are  photographers ;  each  professing  to  prepare 
photographs  by  "the  rococo  process."  Defendant  publishes  a  statement:* 
"We  are  the  only  photographers  supplying  the  rococo — as  it  is  our  own 
production."  Held,  actionable  disparagement  if  untrue  in  fact  and  produc- 
ing damage.  It  amounts  to  saying  that  the  article  supplied  by  plaintiff  and 
by  all  other  persons  "is  spurious  and  not  that  which  it  purports  to  be." 
George  v.  Blow  (1899)  20  New  South  Wales  395. 

After  a  decision  in  the  House  of  Lords,  that  it  is  open  to  all  members 
of  the  public  to  sell  an  article  as  "Baron  Liebig's  Extract  of  Meat,"  An- 
derson sold  it  in  wrappers  stating:  "This  is  the  only  Genuine  Brand."  "See 
favorable  decision  of  House  of  Lords."  An  injunction  was  granted  against 
Anderson.  His  publication  that  his  is  the  "only  genuine"  amounts  to  say- 
ing that  what  the  plaintiff  puts  forward  is  not  "the  genuine".  Liebigf's  Ex- 
tract of  Meat  Co.  v.  Anderson  (1886)  55  Law  Times  206. 

In  Lyne  v.  Nicholls  (1906)  23  Times  Law  Reports  86,  plaintiff  and  de- 
fendant were  owners  of  newspapers  circulating  in  the  same  locality.  De- 
fendant published  an  untrue  statement :  that  "the  circulation"  of  his  news- 
paper "is  20  to  I  of  any  other  weekly  paper"  in  the  district ;  and  that 
"where  others  count  by  the  dozen  we  count  by  the  hundred."  Held,  a  dis- 
paragement of  plaintiff's  newspaper  which  would  be  actionable  on  proof 
of  actual  damage.  (Plaintiff  failed  because  no  damage  was  proved.) 
Swinfen  Eady,  /.,  said,  p.  88:  that  the  statements  were  not  "mere  puffs"; 
but  were  "definite  statements  of  fact."  See  Bower,  Actionable  Misrepresen- 
tation, 61  §  51. 

The  decision  on  a  demurrer  in  Western  Counties  Manure  Co.  v.  Lawes 
Chemical  Manure  Co.  (1874)  L.  R.  9  Exch.  218,  has  been  criticized;  and  in 
Clerk  &  Lindsell,  Torts  (2nd  ed.)  553,  it  is  said  that  the  decision  "probably 
is  not  law."  But  we  are  inclined  to  agree  with  Mr.  Odgers,  that  while 
the  statement  of  a  general  rule  by  Baron  Bramwell  may  be  too  wide,  yet 
the  decision  in  favor  of  the  plaintiff  on  the  facts  there  alleged  "is  still 
good  law."  Odgers  (5th  ed.)  90-91.  It  was  alleged  that  defendant  stated 
{inter  alia)  that  the  plaintiff's  guano  "appears  to  contain  a  considerable 
quantity  of  coproHtes,  .  .  ."  This  was  a  specific  statement  of  a  positive 
defect. 

In  Alcott  V.  Millar's  etc.  Forests  (1904)  21  Times  Law  Reports  30,  the 
parties  were  rival  importers  of  wood  for  street  paving.  _  The  kind  of 
wood  imported  and  sold  by  plaintiff  was  known  as  American  Red  Gum 
Blocks.  Defendants  stated  that  certain  roadways  which  had  been  paved 
with  American  Red  Gum  Blocks  only  from  six  to  eighteen  months  "are 
now  in  rotten  condition."  Held,  actionable  disparagement,  if  untrue,  ma- 
licious, and  resulting  in  special  damage. 
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goods  in  B's  store.    If  A  had  said  it,  he  would  not  be  liable.     Is 
X  prima  facie  liable? 

We  know  of  no  decision  directly  in  point;  although  the  possi- 
bility of  a  distinction  between  the  two  cases  has  been  suggested." 
The  reasons  given  for  not  holding  a  rival  for  such  talk  are  hardly 
of  equal  force  in  the  case  of  a  stranger.  The  latter's  talk  is  not 
regarded  as  being  a  mere  matter  of  course.  More  attention  would 
be  likely  to  be  paid  to  it.  In  an  action  for  deceit,  a  third  party, 
a  stranger  to  a  sale,  has  been  held  liable  for  making  untrue  state- 
ments to  a  purchaser,  when  the  same  court  would  have  held  that 
similar  statements  if  made  by  the  vendor  himself  were  not 
actionable."' 

Would  either  a  rival  or  a  non-rival  (a  stranger)  be  held  liable 
for  disparagement  expressed  in  very  general  terms  but  without 
any  pretense  of  comparison?  E.  g.,  X,  a  rival  of  B,  and  Y,  a 
stranger,  each  say,  that  the  goods  in  B's  store  "are  of  very  poor 
quality."  The  reasons  for  non-liability  in  cases  of  mere  compari- 
son do  not  fully  apply  here.  The  statement  that  the  goods  of  B 
are  inferior  to  the  goods  of  X  may  be  consistent  with  the  supposi- 
tion that  B's  goods  are  nevertheless  of  good  quality  and  fit  to  be 
purchased.*®  But  in  the  above  question  we  are  dealing  with  posi- 
tive disparagement,  though  expressed  in  very  general  terms.  It, 
is  here  affirmed  that  B's  goods  are  absolutely  poor,  and  not  merely 
relatively  inferior.  It  is  conceivable  that  a  statement,  though  dis- 
paraging, may  be  of  such  an  extremely  vague  and  general  nature 
that  little  importance  would  attach  to  it,  and  damage  would  be 
unlikely  to  result.  But,  apart  from  such  cases,  no  reason  is  per- 
ceived why  general  disparagement,  either  by  a  rival  or  by  a 
stranger,  should  not  give  rise  to  an  action,  provided  of  course  that 
the  other  essential  elements  are  present. 

Is  proof  of  actual  wrong  motive  (often  termed  "actual  malice"), 
essential  to  make  out  a  prima  facie  case  for  disparagement  of  the 
quality  of  property  ?*^ 

"See  Lord  Herschell,  in  White  v.  Mellin  L.  R.  (1895)  App.  Ca.  154. 
164;  Lindley,  M.  R.,  in  Hubbuck  v.  Wilkinson  L.  R.    (1899)  i  Q.  B.  86,  94. 

"Medbury  v.  Watson  (1843)  6  Mete.  246,  260-261. 

°*See  Wightman,  /.,  in  Young  v.  Macrae  (1862)  3  B.  &  S.  264,  270, 
quoted  in  an  earlier  note. 

"As  to  what  would  constitute  "actual  malice"  or  "actual  wrong  motive," 
if  proof  of  either  is  to  be  held  essential: 

In  Mellin  v.  White,  in  the  Court  of  Appeal  L.  R.  [1894]  3  Chan.  276,  281, 
Lopes.  L.  J.,  said  it  was  actionable  "to  publish  maliciously,  and  without 
lawful  occasion,  a  false  statement  disparaging  the  goods  of  another  person. 
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We  think  that  such  proof  is  not  essential. 
Assuming  that  the  plaintiff  has  proved: 

1.  The  making  of  the  disparaging  statement; 

2.  Its  untruth ; 

3.  Actual  damage  caused  thereby, 

We  think  that  he  has  then  a  prima  facie  case  without  proving 
in  addition — 

Either  i.  Defendant's  intent  to  cause  damage;  or 

and  causing  such  other  person  damage  .  .  ."  In  the  House  of  Lords 
L.  R.  (1895)  App.  Ca.  154,  160-161,  Lord  Chancellor  Herschell,  discussing 
the  meaning  of  "maliciously"  as  used  by  Lopes,  L.  /.,  said :  "By  that  it  may 
be  intended  to  indicate  that  the  object  of  the  publication  must  be  to  injure 
another  person,  and  that  the  advertisement  is  not  published  bona  Ade 
merely  to  sell  his  own  goods,  or  at  all  events,  that  he  published  it  with  a 
knowledge  of  its  falsity.  One  or  other  of  these  elements,  it  seems  to  me, 
must  be  intended  by  tne  addition  of  the  word  'taaliciously.'  Both  these 
are  certainly  absent  here.  There  is  nothing  to  show  that  the  object  of 
the  defendant  was  other  than  to  puff  his  own  goods  and  so  sell  them,  nor 
is  there  anything  to  show  that  he  did  not  believe  that  his  food  was  better 
than  any  other." 

As  to  an  action  by  a  competitor  against  his  rival  for  disparagement 
of  quality :  ".  .  .  malice  in  this  context,  so  far  as  it  refers  to  the  motive 
with  which  the  defendant  acted,  means  spite,  a  desire  to  injure  the  plain- 
tiff as  an  end  in  itself,  and  does  not  include  a  desire  to  benefit  the  de- 
fendant at  the  plaintiff's  expense.  A  desire  to  draw  away  the  plaintiff's 
customers  is  in  itself  perfectly  legitimate.  It  is  only  when  improper  means 
are  employed  to  gain  that  end  that  such  a  motive  becomes  malicious.  And 
the  only  means  which  for  this  purpose  the  law  will  regard  as  improper  is 
fraud,  that  is  to  say,  the  making  of  the  false  statement  with  a  knowledge 
of  its  falsity.  If  one  man  publishes  from  a  motive  of  pure  spite  a  dis- 
paraging statement  with  regard  to  another's  goods,  presumably  an  action 
will  lie  if  it  turn  out  to  be  untrue,  even  though  he  did  not  know  it  to  be 
untrue.  On  the  other  hand,  if  the  defendant  did  not  act  from  spite,  but 
from  a  desire  to  benefit  himself,  it  will  be  essential  to  show  that  he  kne'v 
his  statement  to  be  false.  ...  In  point  of  fact  however  a  trader,  in 
disparaging  his  rival's  goods,  never  acts  from  spite,  but  always  with  the 
object  of  benefiting  himself.  It  seems,  therefore,  that  in  an  action  against 
a  trader  for  slander  of  that  kind  it  is  practically  essential  to  prove  his 
knowledge  of  the  falsity.     .    .     ."    Clerk  &  Lindsell,  Torts  (2nd  ed.)  552. 

"The  mere  fact  that  the  plaintiff  and  the  defendant  are  rivals  in  the 
same  line  of  business  is  by  itself  no  evidence  of  malice;  indeed,  it  rather 
tends  to  negative  malice;  as  it  renders  it  probable  that  the  words  were 
published  with  the  object  of  promoting  the  defendant's  own  trade  and  not 
of  injuring  the  plaintiff."     Odgers,  Libel  and  Slander   (5th  ed.)   94. 

So  Collins,  M.  R.,  in  an  action  for  disparagement  of  title,  said :  "It  was 
not  malice  if  the  object  of  the  writer  was  to  push  his  own  business,  though 
at  the  same  time  it  might  incidentally  injure  another  person's  business.  To 
make  the  act  malicious  it  must  be  done  with  the  direct  object  of  injuring 
that  other  person's  business.  Therefore,  the  mere  fact  that  it  would  injure 
another  person's  business  was  no  evidence  of  malice."  Dunlop  Pneumatic 
Tyre  Co.  v.  Maison  Talbot  (1904)  20  Times  L.  Rep.  579.  S8i. 

The  above  is  thus  paraphrased  by  Mr.  Bower:  ".  .  .  it  is  immaterial 
that  the  effect  may  be  to  injure  the  plaintiff's  business,  if  the  only  object 
of  the  defendant  was  to  push  his  own  business;  the  motive  to  injure  must 
be  shown."  Bower,  Code  of  the  Law  of  Actionable  Defamation,  246, 
note  (/). 
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2.  Defendant's  motive  of  personal  hostility  to  plaintiff ;  or 

3.  Defendant's  non-belief  in  his  statement;  or 

4.  Defendant's  bad  faith  of  any  kind. 

Many  of  the  reasons  which  we  have  heretofore  given  for  similar 
views  as  to  disparagement  of  title  apply  to  this  subject  also.  It  is 
true  that  the  title  to  tangible  objects  of  property  is  generally  a 
matter  of  more  consequence  than  the  qualities  of  the  object;  and 
that  disparagement  of  title  is  more  likely  to  cause  a  serious  loss 
than  disparagement  of  quality.  But  it  is  also  true  that  disparage- 
ment of  quality  is  very  apt  to  cause  damage.  And  there  seems  no 
injustice  in  holding  that  one  who  indulges  in  such  disparagement, 
when  not  acting  in  the  exercise  of  any  duty  or  privilege,  should 
run  the  risk  that  his  statement  may  turn  out  to  be  untrue  in  fact, 
and  to  be  productive  of  damage.  He  should,  therefore,  at  his  peril, 
have  accurate  knowledge ;  or  else  refrain  from  talking  on  the 
subject. 

Language  to  be  found  in  text-books  and  in  judicial  opinions 
seemingly  affirming  the  necessity  of  proving  "malice,"  may  often 
be  accounted  for  by  the  fact  that  "malice"  there  spoken  of  is  a 
mere  legal  fiction.  As  heretofore  explained,  it  is  "malice  in  law" ; 
"implied  malice,"  as  distinguished  from  "malice  in  fact."'*  We 
have  found  no  well  considered  decision  which  justifies,  on  principle, 
the  necessity  of  proving  "actual  malice"  (or  better,  actual  wrong 
motive)  in  order  to  make  out  a  prima  facie  case  of  disparagement 
of  quality. 

Recent  decisions,  in  which  the  necessity  of  proving  malice  was 
discussed,  are  summarized  in  the  note  below.  They  show  a  conflict 
of  judicial  opinion ;  but  no  thorough  consideration  of  the  question." 

"The  ambiguous  word  "implied"  in  this  connection  generally  denotes 
malice  (or  wrong  motive)  existing  solely  by  fiction  of  law;  »'.  e.  not  exist- 
ing at  all.  But  it  may  sometimes  denote  wrong  motive  or  malice  "in  fact," 
whose  existence  is  proved  by  "indirect  evidence ;"  i.  e.,  by  proof  of  circum- 
stances from  which  the  inference  of  the  actual  existence  of  malice  or  wrong 
motive  can  be  drawn.  It  is  in  the  first  sense  that  the  term  "implied"  is  here 
used. 

"In  the  same  year,  1907,  cases  were  decided  in  England  and  in  Mani- 
toba, in  each  of  which  the  plaintiff  alleged  that  a  defendant  newspaper  pro- 
prietor had  published  a  statement  that  the  plaintiff's  house  was  haunted, 
with  the  result  that  the  house  was  rendered  unrentable  or  unsaleable. 
Barrett  v.  Associated  Newspapers  (1907)  23  Times  L.  Rep.  666;  Nagy  v. 
Manitoba  Free  Press  Co.  (1907)  16  Manitoba  619,  affirmed  in  39  Canada 
Supreme  Court  340. 

The  English  case  was  decided  for  defendant,  on  the  ground  that  plain- 
tiff had  failed  to  prove  that  any  actual  damage  had  resulted  from  the  de- 
fendant's publication.  Cozens-Hardy,  M.  R.,  said  that  it  was  "not  neces- 
sary to  consider  the  more  difficult  question  of  malice ;"  but  intimated  his 
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Our  conclusion  is,  that  proof  of  knowledge  of  falsity  or  wrong 
motive  is  not  essential  to  prima  facie  liability  in  an  action  for  dis- 
paragement of  quality  where  the  defendant  is  a  stranger. 

"impression"  that,  even  if  actual  damage  had  been  proved  to  have  resulted 
from  the  defendant's  publication,  it  would  also  have  been  necessary  for  the 
plaintiff  to  show  malice. 

In  the  other  case,  a  majority  of  the  Manitoba  Court  and  also  of  the 
Supreme  Court  of  Canada  concurred  in  rendering  judgment  for  the  plain- 
tiff; but  three  different  sets  of  reasons  were  given  for  this  conclusion.  In 
the  Manitoba  Court  the  two  majority  judges  agreed  that  it  was  not  neces- 
sary to  prove  actual  malice.  Richards,  /.  A.,  based  his  decision  for  the 
plaintiff  on  the  ground  that  it  must  be  assumed  that  defendant  knew  the 
statement  to  be  untrue.  Phippen,  /.  A.,  held  (as  we  undersand  his  opinion) 
that  if  the  publication  was  untrue  in  fact  and  caused  damage,  then  the 
defendant  was  liable,  irrespective  of  knowledge  of  falsity  or  wrong  motive. 
A  majority  of  the  Supreme  Court  of  Canada  professed  to  hold  that  "malice" 
was  essential.  They  defined  malice  as  meaning  here  absence  of  good 
faith ;  and  said  that  proof  of  publishing  recklessly  without  regard  to 
consequences  established  the  absence  of  good  faith,  and  thus  justified  the 
assumption  of  the  existence  of  malice.  Davies,  /.,  said  p.  349:  "Actual 
malice  in  the  sense  of  a  predetermined  intention  to  injure  plaintiff  in  his 
property  cannot  be  necessary  to  be  proved."  The  head  note  in  39  Canada 
Sup.  Court  340  is,  in  part,  as  follows :  "The  reckless  publication  of  a 
report  as  to  premises  being  haunted  by  a  ghost  raises  a  presumption  of 
malice  sufficient  to  support  an  action  for  damages  from  depreciation  in  the 
value  of  the  property    .     .     ." 

Bruce  v.  J.  M.  Smith,  Limited  (1898)  i  Scotch  Sess.  Ca.  (Fifth  Series) 
327,  was  an  action  against  the  proprietor  of  a  newspaper  for  damage  alleged 
to  have  been  caused  by  a  publication  in  a  newspaper,  stating  that  plain- 
tiff's new  building  showed  rents  and  signs  of  weakness  and  was  not  unlikely 
to  collapse.  The  pursuer,  who  in  his  declaration  had  averred  malice,  sub- 
mitted an  issue  in  which  malice  was  not  inserted ;  the  issue  merely  asking 
the  question  whether  the  defendant  published  the  article  to  the  loss  of  the 
pursuer.  Lord  Kincairney  held,  that  the  case  might  be  tried  on  the  issue 
proposed.  Lord  Kincairney,  p.  332,  note :  "The  pursuer  avers  malice,  and 
I  have  felt  much  difficulty  as  to  whether,  in  this  particular  case,  it  is  not 
necessary  for  the  pursuer  to  undertake  the  burden  of  proving  malice  or 
recklessness.  But  to  insist  on  the  insertion  of  malice  or  recklessness 
would  be  a  novelty  for  which  there  is  no  precedent.  According  to  our 
practice,  the  question  as  to  the  insertion  of  malice  has  always  been  held  to 
depend  solely  on  the  position  of  the  defender,  and  here  it  is  clear  that  the 
defenders  have  no  privilege.  But  it  is  also  in  accordance  with  our  practice 
to  allow,  and  to  insist  on,  proof  of  malice  by  a  pursuer,  although  malice 
is  not  in  the  issue,  where  the  proof  discloses  privilege,  and,  in  this  case.  I 
think  the  question  may  be  left  for  discussion  at  the  trial.  It  has  been  very 
often  said,  whether  with  absolute  accuracy  or  not,  that,  in  ordinary  actions 
for  defamation,  malice  is  always  presumed,  except  where  there  is  a  privi- 
lege. It  is  not  quite  clear  whether  there  is  such  a  presumption  in  a  case  of 
slander  of  property  or  whether  such  a  presumption  is  necessary." 

The  Court  of  Session,  saying  nothing  about  malice,  virtually  sustained 
Lord  Kincairney.  They  amended  the  issue  so  as  to  read  (publication  being 
admitted)  :  "whether  the  said  paragraph  was  false  and  calumnious,  to  the 
loss,  injury,  and  damage  of  the  pursuer." 

George  v.  Blow  (1899)  20  New  South  Wales  395,  was  an  action  for  dis- 
paraging plaintiff's  process  of  producing  photographs  by  "the  rococo 
process,"  by  "falsely  and  maliciously"  publishing  the  following  statement: 
"We"  (the  defendants)  "are  the  only  photographers  supplying  the  rococo, 
as  it  is  our  own  production."  This  was  construed  as  asserting  that  the 
article  supplied  by  plaintiff  "is  spurious  and  not  that  which  it  purports  to 
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Is  such  proof  essential  where  the  defendant  is  a  rival?  Is  a 
competing  trader,  who  points  out  alleged  positive  defects  in  the 
quality  of  his  rival's  goods,  to  be  regarded  as  speaking  on  a  prima 
facie  privileged  occasion  (as  occupying  a  prima  facie  privileged 
position) ;  and  hence  not  liable  unless  plaintiff  proves  want  of 
belief  or  wrong  motive  on  defendant's  part? 

We  think  that  he  is  not,  merely  on  the  ground  of  rivalry,  en- 
titled to  set  up  the  defence  .of  privilege.*" 

We  have  seen  that  in  cases  of  disparagement  by  comparison  a 
rival  may  escape  liability;  but  his  exoneration  does  not  stand  on 
the  ground  of  privilege.  If  it  did,  the  privilege  could  be  destroyed, 
and  the  defendant  made  liable,  by  proving  his  knowledge  of  falsity 
or  his  wrong  motive ;  yet  it  is  generally  agreed  that  proof  of  these 
facts  will  not  alter  the  result.  In  the  case  of  comparative  dispar- 
agement by  a  rival,  the  courts  say  that  there  has  been  no  prima 
facie  actionable  disparagement;  no  statement  that  the  law  takes 
any  cognizance  of;  nothing  requiring  the  defence  of  justification 
or  excuse  on  the  ground  of  privilege.  Because  the  defendant  is 
a  rival,  his  mere  comparison  is  regarded  as  not  likely  to  affect  the 
conduct  of  his  hearers.  But  when  the  same  rival  alleges  positive 
defects,  then  (if  the  elements  of  untruth  and  damage  are  present) 
there  is  a  prima  facie  tort  to  be  justified  or  excused ;  and  his  posi- 
tion as  a  rival  does  not  entitle  him  to  claim  any  special  protection 
or  privilege  at  the  hands  of  the  law. 

Again  we  have  seen  that  in  actions  for  disparagement  of  title 
a  rival  claimant  occupies  a  better  position  than  a  stranger;  that 
he  is  regarded  as  speaking  on  a  prima  facie  privileged  occasion; 
and  that  the  burden  is  upon  the  plaintiff  to  prove  facts  which  will 
rebut  the  so-called  privilege. 

be."  Darley,  C.  J.,  when  over-ruling  a  demurrer  to  the  declaration,  in 
enumerating  the  elements  necessary  to  maintain  such  an  action  (p.  399), 
does  not  name  "malice."  He  gives  as  the  three  necessary  elements :  "that 
the  plaintiff's  goods  are  disparaged" ;  "that  the  disparagement  is  untrue" ; 
"special  damage  arising  from  the  false  disparagement." 

"•The  opinion  of  Fletcher,  /.,  in  Swan  v.  Tappan  (Mlass.  1849)  5  Cush. 
104,  III,  may,  perhaps,  be  cited  as  opposed  to  this  view.  The  action  was 
for  disparagement  of  quality.  The  report  does  not  explicitly  state  that 
defendant  was  a  business  competitor  of  plaintiff.  But,  in  view  of  facts 
given,  one  cannot  help  supposing  that  the  court  understood  defendant  to 
be  the  publisher  of  a  rival  series  of  school  books;  and  that  it  was  upon  this 
hypothesis  that  Fletcher,  /.,  said,  that  "if  the  defendant  can  show  .... 
that  there  was  a  reasonable  occasion  of  exigency  in  the  conduct  of  his  own 
affairs,  in  matters  where  his  interest  was  concerned,  which  fairly  warranted 

the   publication,    such   proof   would     bring  the   publication    within 

the  class  of  privileged  publications "     If  this  was  the  ground  upon 

which  that  able  judge  based  his  opinion,  then  we  should  respectfully  differ. 
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But  the  case  of  a  rival  claimant  of  title  differs  from  that  of  a 
competitor  for  trade  who  disparages  the  quality  of  his  rival's  goods. 
There  is  a  difference  as  to  the  nature  of  the  interest  which  the 
former  desires  to  protect,  and  also  as  to  the  reasonable  necessity 
of  resorting  to  disparagement  as  a  means  of  advancing  his  interest. 
His  proprietary  interests  are  at  stake.'^  His  silence  may  involve 
the  loss  of  title  (in  effect  the  loss  of  the  entire  property).  If  he 
fails  to  assert  his  own  title  (thereby  disparaging  that  of  his  rival), 
his  omission  may  estop  him  from  thereafter  asserting  the  right 
which  he  believes  that  he  has  in  the  property;  or,  if  it  does  not 
actually  work  an  estoppel,  it  will  be  weighty  evidence  against  him 
in  subsequent  litigation  over  the  title.'^ 

But,  on  the  other  hand,  a  competing  trader's  omission  to  dis- 
parage the  quality  of  his  rival's  goods  does  not  involve  the  loss 
of  his  title  to  his  own  goods.  By  disparaging  the  quality  of  his 
rival's  goods  he  may  be  enabled  to  sell  his  own  goods  to  better  ad- 
vantage. But  the  possibility  of  his  enjoying  this  benefit  does  not 
furnish  a  sufficient  reason  why  the  law  should  confer  upon  him 
prima  facie  protection  in  uttering  disparaging  statements,  which 
turn  out  to  be  untrue  in  fact  and  which  cause  damage.  Take  a 
somewhat  analogous  case  in  actions  for  defamation  of  reputation. 
Suppose  a  trader  says  that  his  rival  is  dishonest  in  his  business 
methods  and  is  insolvent.  If  the  charge  turns  out  to  be  untrue, 
can  the  speaker  say  that  it  was  prima  facie  privileged  on  account 
of  its  tendency  to  promote  his  own  interest;  can  he  claim  that  it 
falls  within  the  legitimate  limits  of  self  protection? 

(Thb  End.) 

Jeremiah  Smith. 
Cambridge,  Mass. 

"Mr.  Bowen,  afterwards  Lord  Bowen,  in  arguing  a  case  of  alleged  dis- 
paragement of  quality,  said :  "The  cases  of  'slander  of  title'  are  not 
analogous  to  the  present  case,  for  in  them  the  plaintiff's  proprietary  rights 
are  affected."  Argument  in  Western  Counties  Manure  Co.  v.  Lawes 
Chemical  Manure  Co.  (1874)  L.  R.  9  Exch.  218,  220. 

"See  ante  13  Columbia  Law  Revkbw  32,  quotation  from  WoodruflF,  /. 
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NOTES. 


The  Entity  Theory  of  Partnership  Under  the  National  Bank- 
ruptcy Act. — That  the  Bankruptcy  Act  of  1898  contemplates  a  part- 
nership as  an  entity  separate  and  distinct  from  its  members,^  although 
regarded  at  first  as  an  alarming  novelty,^  is  now  generally  recognized.' 
Moreover,  §  5-7i,  which  provides  that  "in  the  event  of  one  or  more  but 
not  all  of  the  members  of  a  partnership  being  adjudged  bankrupt,  the 
partnership  property  shall  not  be  administered  in  bankruptcy,  unless 
by  the  consent  of  the  partner  or  partners  not  adjudged  bankrupt,"  is 

"'Persons  shall  include  corporations,  except  where  otherwise  specified, 
and  officers,  partnerships,  and  wortien."  Bankruptcy  Act,  §  i  (19).  "A 
partnership    ♦    *    *    may  be  adjudged  a  bankrupt."  §  s-/t. 

'See  Bank  v.  Meyer  (1899)  92  Fed.  896;  In  re  Forbes  (1904)  128  Fed. 
137;  8  Columbia  Law  Review  599. 

'/n  re  Meyer  ( 1899)  98  Fed.  976 ;  20  Harv.  L.  Rev.  589 ;  Loveland,  Bank- 
ruptcy, (4th  ed.)  §  255;  cf.  8  Columbia  Law  Review  391. 
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not  considered  inconsistent  with  the  entity  theory.*  As  the  partner 
who  is  not  bankrupt  is  the  person  most  competent  to  administer  firm 
funds,"*  the  purpose  of  §  5-/i  seems  to  be  merely  to  clothe  him  with  the 
functions  of  a  trustee  in  bankruptcy,  and  not  to  prevent  the  adjudica- 
tion of  the  firm.® 

It  follows  that  a  partnership  may  be  adjudged  bankrupt  without  the 
concomitant  adjudication  of  all  or  any  of  its  members,'^  and  conversely, 
a  partner  may  be  declared  bankrupt  irrespective  of  an  adjudication 
against  the  firm.*  But  the  courts  have  reached  inconsistent  results  in 
the  application  of  the  rule  that  a  firm  is  an  entity.  The  statute  divides 
acts  of  bankruptcy  into  those  which  involve  insolvency  and  those  which 
do  not.^  When  a  partnership  commits  an  act  of  the  latter  class,  there 
is  no  difficulty  in  adjudicating  the  firm  bankrupt  apart  from  its  mem- 
bers.^'' Confusion  arises,  however,  when  proceedings  against  the  part- 
nership are  predicated  on  an  act  which  involves  insolvency,  and  one  or 
more  of  the  partners  remain  solvent,  or  for  some  reason  cannot  be 
adjudged  bankrupt.  In  such  cases  some  courts,  although  declaring  that 
a  partnership  is  a  separate  entity,  refuse  to  adjudicate  the  firm  apart 
from  its  members.^^  While  it  is  true  that  a  partner  is  liable  in  solido 
for  firm  debts,  it  by  no  means  follows,  as  is  argued  by  these  tribunals, 
that  a  partnership  must  be  solvent  if  the  individual  estate  of  one  part- 
ner, over  and  above  his  personal  debts,  suffices  to  meet  all  liabilities  of 
the  firm.^^  The  assets  and  liabilities  of  a  partnership  are  distinct  from 
the  individual  estates  and  debts  of  the  several  partners,^*  and  since 
the  firm  is  a  "person,"^*  it  would  seem  to  be  insolvent  when  firm 
assets  fail  to  meet  firm  liabilities.^'    This  result,  which  is  that  reached 

*See  In  re  Bertenshaw  (1907)  157  Fed.  363;  Francis  v.  McNeal  (1911) 
186  Fed.  481 ;  but  see  In  re  Forbes  supra. 

'See  In  re  Bertenshaw  supra. 

"This  conclusion  is  fortified  by  the  further  provision  of  §  5-/1 :  "such 
partner  or  partners  not  adjudged  bankrupt  shall  settle  the  partnership  busi- 
ness as  expeditiously  as  its  nature  will  permit,  and  account  for  the  interest 
of  the  partner  or  partners  adjudged  bankrupt."  Another  view  reconciles 
§  $-h  with  §  I  (ig)  and  §  5-0  on  the  ground  that  §  5-/t  applies  only  when  the 
firm  is  not  adjudged  bankrupt.    See  Francis  v.  McNeal  supra. 

^Bank  v.  Meyer  supra:  In  re  Meyer  supra;  but  see  In  re  Forbes  supra; 
In  re  Blair    (1900)   99  Fed.  76. 

•Mills  V.  Fisher  (1908)  159  Fed.  897. 

•Bankruptcy  Act,  §  3-0;  West  Co.  v.  Lea  (1899)  174  U.  S.  590. 

"/n  re  Meyer  supra.  The  commission  of  an  act  of  bankruptcy  by  one 
partner,  which  operates  to  throw  the  firm  into  bankruptcy,  will  also  authorize 
the  adjudication  of  that  partner.  Bank  v.  Meyer  supra.  On  the  other  hand, 
an  act  of  bankruptcy  which  only  affects  the  partner  individually,  will  not 
render  the  partnership  liable  to  bankruptcy  proceedings.  In  re  Mercur 
(1902)  116  Fed.  655;  aff'd  (1903)   122  Fed.  384- 

"Vaccaro  v.  Bank  (1900)  103  Fed.  436;  Davis  v.  Stevens  O900)  104 
Fed.  235;  In  re  Boyd  (1908)  20  Am.  B.  R.  330. 

"/n  re  McMurtrey  (1905)   15  Am.  B.  R.  427. 

"/n  re  Bertenshaw  supra. 

"See  note  i  supra. 

""A  person  shall  be  deemed  insolvent  within  the  provisions  of  this  Act 
whenever  the  aggregate  of  his  property,  *  *  *  shall  not,  at  a  fair  valua- 
tion, be  sufficient  in  amount  to  pay  his  debts."    Bankruptcy  Act,  §  i  (15). 
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in  a  majority  of  jurisdictions,^*  follows  the  entity  theory  to  its  logical 
conclusion;  and  since  a  discharge  of  the  partnership  in  bankruptcy 
leaves  its  members  still  liable  in  solido  for  firm  debts,^^  it  imposes  no 
hardship  on  firm  creditors. 

The  reluctance  of  some  courts  to  extend  the  application  of  the  part- 
nership entity  theory  to  its  logical  limits  is  further  illustrated  by  the 
recent  case  of  In  re  R.  F.  Duhe  &  Son  (N,  D.  Ga.  1912)  199  Fed.  199. 
A  partner  in  a  bankrupt  firm,  who  was  principally  engaged  in  farming, 
and  therefore  could  not  himself  be  adjudged  bankrupt,^*  was  ordered 
to  surrender  his  individual  property  to  the  firm's  trustee  that  the  latter 
might  administer  this  property  together  with  that  of  the  firm.  The  part- 
nership was  recognized  as  an  entity  for  purposes  of  adjudication,  but 
since  the  assets  of  the  individual  members  were  held  to  be  properly 
subject  to  administration  in  proceedings  against  the  firm,  the  practical 
effect  of  this  recognition  was  nullified.  The  weight  of  authority  sup- 
ports this  conclusion,^^  some  cases  holding  that  the  liability  of  the 
individual  partners  for  firm  debts  is  a  firm  asset. -°  This  is,  of  course, 
inconsistent  with  the  view  that  a  firm  may  be  insolvent  though  the  in- 
dividual partners  are  solvent,  and  it  would  seem  that  the  true  nature 
of  the  partner's  liability  is  rather  that  of  an  indebtedness  due  directly 
to  creditors  of  the  firm.^^  The  result  of  the  principal  case  is  probably 
based  on  a  lingering  idea  that  a  partnership  should  not  be  treated  as 
an  entity,^^  because  it  is  thought  that  an  effective  liquidation  of  the 
partnership  business  requires  that  the  amount  of  individual  proi)erty 
which  may  be  used  to  satisfy  firm  debts  should  be  determined  in  the 
proceedings  against  the  firm.^'  As  firm  creditors  can  realize  on  such 
property  in  any  case,^*  and  as  a  discharge  of  the  firm  has  no  effect  on 
this  right,^'  the  necessity  for  thus  drawing  a  partner's  individual  prop- 
erty into  the  administration  of  firm  assets  is  doubtful.  The  conveni- 
ence of  settling  in  one  proceeding  the  rights  of  firm  creditors  against 
both  the  partnership  and  its  members,  furnishes  the  only  possible 
justification  for  the  view  of  the  principal  case,  while,  on  the  other 
hand,  this  view  results  in  imposing  the  burdens  of  bankruptcy  upon 
one  who  is  exempted  by  the  statute,  and  who,  therefore,  cannot  obtain 
the  benefits  of  the  proceeding.     Full  recognition  of  a  partnership  as 

"In  re  McMurtrey  supra;  In  re  Bertenshaw  supra;  In  re  Everybody's 
Market  (1908)  173  Fed.  492. 

"/n  re  Hale  (1901)  107  Fed.  432;  see  In  re  Bertenshaw  supra. 

""Any  natural  person,  except  a  wage-earner  or  a  person  engaged  chiefly 
in  farming  or  the  tillage  of  the  soil,  *  *  *  may  be  adjudged  an  involun- 
tary bankrupt  upon  default  or  an  impartial  trial,  and  shall  be  subject  to  the 
provisions  and  entitled  to  the  benefits  of  this  Act."  Bankruptcy  Act,  §  4-6. 

"Matter  of  Wing  Yick  Co.  (1905)  13  Am.  B.  R.  757;  In  re  Junck  (1909) 
169  Fed.  481;  In  re  Lattimer  (1909)  174  Fed.  824;  In  re  Perlhefter  (1910) 
177  Fed.  299;  Dickas  v.  Barnes  (1905)  140  Fed.  849;  Francis  v.  McNeal 
supra;  contra,  In  re  Bertenshaw  supra. 

"Dickas  v.  Barnes  supra. 

"§  5-/  applies  the  surplus  of  a  partner's  property  remaining  after  pay- 
ment of  his  individual  debts  to  payment  of  the  partnership  debts. 

"See  In  re  Forbes  supra. 

"Dickas  v.  Barnes  supra;  In  re  Stokes  (1901)  io6  Fed.  312. 

'Vh  re  Bates   (1900)   100  Fed.  263. 

"/«  re  Hale  supra. 
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an  entity  for  purposes  both  of  adjudication  and  of  administration 
would  seem  to  be  the  logical  rule  under  the  Bankruptcy  Act,  but  few 
courts  have  granted  such  an  unqualified  sanction  to  the  entity  theory. 


Right  to  Pre-Emption  in  an  Issue  of  Capital  Stock. — The  right 
of  a  shareholder  in  a  corporation  to  subscribe  at  par^  to  his  propor- 
tionate share  in  any  new  issue  of  stock,^  whether  authorized  at  the 
time  of  the  issue,^  or  at  the  inception  of  the  corporation,*  is  well 
settled.  The  theoretical  basis  of  this  doctrine  of  pre-emption  is  that 
the  ownership  of  stock  confers  upon  the  stockholder  an  equitable  in- 
.terest  in  both  the  profits  and  the  management  of  the  business;  and 
that  any  distribution  of  stock  which  is  not  proportional  would  give 
the  recipient  at  par  of  more  than  his  pro  rata  share  a  greater  interest 
in  surplus  profits  and  a  more  potent  voice  in  corporate  meetings  than 
he  is  equitably  entitled  to.*^  The  directors  are  looked  upon  as  hold- 
ing the  new  stock  in  trust  for  the  stockholder,®  and  consequently, 
even  though  a  statute  authorizes  the  directors  to  make  new  issues  in 
such  manner  as  they  see  fit,  they  are  held,  in  the  execution  of  their 
fiduciary  function,  to  an  equitable  pro  rata  distribution.^  It  is  clear, 
therefore,  that  the  Indiana  view,  that  such  a  statute  enables  the  di- 
rectors to  place  strangers  on  an  equal  footing  with  stockholders,®  can- 
not be  reconciled  with  the  otherwise  universal  acceptance  of  the  doc- 
trine of  pre-emption.^ 

The  practical  consideration  which  first  gave  rise  to  this  doctrine, 
was  the  necessity  of  restraining  directors  from  depriving  stockholders 
of  their  share  of  surplus  profits  by  issuing  to  others  at  par  new  stock 


'Hammond  v.  Edison  Co.  (1902)  131  Mich.  79;  Cunningham's  Appeal 
(1885)  X08  Pa.  546.  But  if  a  bonus  has  been  paid  it  cannot  be  recovered. 
De  la  Cuesta  v.  Ins.  Co.  (1890)   136  Pa.  62. 

The  original  case  establishing  the  doctrine  of  pre-emption  is  Gray  v. 
Portland  Bank  (1807)  3  Mass.  364.  It  seems  to  go  on  the  theory  that  there 
is  a  contract  between  stockholders  that  each  shall  share  in  an  increase  of 
capital  stock. 

'Stokes  V.  Continental  Trust  Co.  (i9a'S)  186  N.  Y.  285;  Wall  v.  Cop- 
per Co.    (1905)    70  N.  J.  Eq.   17- 

*Snelling  z^.  Richards  (1909)  166  Fed.  635;  Gray  v.  Portland  Bank 
supra.  There  is  no  right  of  pre-emption  in  the  original  issue  of  stock, 
however,  until  the  stock-books  have  once  been  closed,  i  Machen,  Cor- 
porations, §  618. 

"Stokes  V.  Trust  Co.  supra;  Wall  r.  Copper  Co.  supra.  The  doctrine  of 
pre-emption  is  held  to  apply  neither  to  cases  where  new  stock  is  issued 
for  new  property,  Meredith  v.  Zinc  &  Iron  Co.  (1897)  55  N.  J.  Eq.  211, 
nor  to  those  where  the  issue  is  made  in  the  process  of  consolidation. 
Bonnett  v.  Nat.  Bank  (1900)  24  Tex.  Civ.  App.  613.  In  both  of  these 
classes  of  cases,  the  argument  arising  from  a  right  in  the  division  of 
profits  evidently  does  not  apply ;  but  it  is  submitted  that  the  old  stock- 
holders' voice  in  corporate  management  is  diminished.  The  result  is  just, 
however,  as  the  stockholders  are  usually  \/ell  compensated  for  their  loss. 

•Schmidt  V.  Pritchard  (1907)  135  la.  240;  Strickler  v.  McElroy  (1911) 
45  Pa.  Sup.  Ct.  165;  Bennett  v.  Baum  (1911)  90  Neb.  320. 

TvUther  v.  Luther  Co.   (1903)   118  Wis.  112. 

•Ins.  Co.  V.  Nimnemacher  (i860)   15  Ind.  294. 

•England  as  well  as  America  adheres  to  the  doctrine  of  pre-emptioa 
Punt  V.  Symons  Co.,  L.  R.  [1903]  2  Ch.  506. 
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which  would  market  at  a  premium.^^  In  the  early  days,  the  ambition 
to  control  a  corporation  was  looked  upon  as  little  more  than  a  mere 
sentimental  whim.^^  With  the  growth  of  manipulation  in  corjxtrate 
stock,  however,  increasing  importance  has  come  to  be  attached  to  the 
element  of  control,  and  consequently  to  the  shareholder's  right  to  pre- 
serve his  balance  of  voting  power.^^  There  is  now  no  question  that  a 
stock  issue  made  primarily  for  the  purpose  of  controlling  a  corporate 
election,^-''  or  for  the  perpetuation  of  a  directorate,^*  will  be  restrained 
quite  regardless  of  the  existence  of  a  surplus  to  be  divided. 

In  most  instances  these  two  arguments  for  pre-emption,  preserva- 
tion of  voting  power  and  equal  division  of  surplus,  go  hand  in  hand. 
The  facts  in  Russell  v.  American  Oas  &  Electric  Co.  (1912)  136  N.  Y. 
Supp.  602  present  to  the  New  York  courts  the  problem  of  determining 
the  weight  of  each  of  these  arguments  when  they  are  used  by  ad- 
verse parties.  Only  a  portion  of  the  authorized  preferred  and  common 
stock  had  been  issued.  The  plaintiff,  a  holder  of  preferred  stock,  who 
by  its  terms  was  limited  in  his  interest  in  the  profits  of  the  cor- 
poration to  a  fixed  cumulative  preference  in  dividends,  sought  to  com- 
pel a  distribution  to  himself  at  par  of  his  proportionate  share  in  a 
new  issue  of  common  stock,  to  which  common  stockholders  alone  had 
been  permitted  to  subscribe,  and  which  represented  surplus  profits. 
The  plaintiff  based  his  claim  upon  the  theory  that  his  voting  power 
would  otherwise  be  inequitably  reduced.  The  court  refused  the  in- 
junction on  condition  that  the  plaintiff  should  be  permitted  to  sub- 
scribe to  enough  preferred  stock,  then  selling  below  par,  to  keep  his 
balance  of  power.  This  case  seems  to  be  entirely  novel. ^'  The 
view  of  the  earlier  authorities  would  apparently  lead  to  denying  the 
plaintiff  even  the  relief  granted.  Where  the  right  to  pre-emption  could 
not  be  based  upon  an  equitable  interest  in  the  corporation,  the  mere 
right  to  retain  a  proportionate  voice  in  its  management  would  not  sup- 
port a  claim  to  share  in  stock  distribution;  for  it  was  held  that  stock- 
holders could  not  on  that  ground  demand  their  share  of  treasury 
stock  which  was  issued  admittedly  for  purposes  of  control. ^^  The 
more  recent  view,  however,  reaches  directly  the  opposite  result  on  the 
same  state  of  facts,  and  makes  the  maintenance  of  the  status  quo 
the  decisive  element.^^     The  right  to  vote  in  a  shareholder's  meeting 

"4  Thompson,  Corporations,  (2nd  ed.)  §  3642.  The  earlier  cases  as- 
sign this  reason  alone  as  the  basis  for  pre-emption.  Reese  v.  Bank  (1855) 
31  Pa.  78;  Agricultural  Society  v.  Eichholtz  (1891)  45  Kan.  164;  Jones 
V.  Morrison  (1883)  31  Minn.  140. 

"See  Hartridge  v.  Rockwell  (Ga.  1828)  R.  M.  Charlton  260. 

"Schmidt  v.  Pritchard  supra;  Stokes  v.  Trust  Co.  supra. 

"Hunt  V.  SjTnons  Co.  supra. 

"Way  V.  Grease  Co.  ( 1900)  60  N.  J.  Eq.  263 ;  Morris  v.  Stephens  ( 1897) 
178  Pa.  563. 

"The  facts  in  this  case  seem  to  be  duplicated  in  Jones  v.  Railroad  Co, 
(1891)  67  N.  H.  119,  and  Jones  v.  Railroad  Co.  (1892)  67  N.  H.  234; 
but  the  court  there  explained  away  the  apparent  limitation  of  the  preferred 
stock  to  its  stipulated  dividend  and  thereby  allowed  all  classes  of  stock  to 
have  equal  rights  of  ^re-emption.  Cf.  i  Cook,  Corporations,  (6th  ed.)  §  270 
and  4  Thompson,   Corporations,  (2nd  ed.)   §  3647. 

"Hartridge  v.  Rockwell  supra;  State  v.  Smith  (1876)  48  Vt.  266. 

"Elliott  V.  Baker  (1907)  194  Mass.  518.  This  rule  is  not,  however,  ap- 
plied to  the  issue  of  treasury  stock  if  made  bona  fide  and  without  the 
motive  of  affecting  control.    Crosby  v.  Stratton  (1902)   17  Colo.  App.  212. 
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is  now  regarded  as  a  vested  property  right.^*  Moreover,  it  has  been 
held  that  one  class  of  stock  cannot  be  reduced  without  a  proportionate 
reduction  of  other  classes.^*  It  would  seem  to  follow  that  one  class 
cannot  be  increased  without  a  proportional  increase  in  the  other.  It 
is  no  answer  that  the  stockholder  may  buy  enough  stock  in  the  market 
to  place  his  holdings  in  its  old  relation  to  those  of  other  stockholders 
who  have  enjoyed  the  benefit  of  the  increase,  for  his  class  of  stock 
is  not  thereby  protected  from  the  increased  majority  of  other  classes 
which  may  have  other  interests  to  advance.  It  is  clear  that  the  New 
York  court  was  correct  in  denying  the  plaintiff  a  share  in  the  sur- 
plus through  a  pre-emptive  right  to  the  common  stock  ;2°  but  though  the 
relief  granted  by  its  conditional  decree  perhaps  gave  the  most  com- 
plete remedy  which  the  pleadings  of  the  parties  would  permit,  still 
the  voting  power  of  the  preferred  stockholders  as  a  class  was  diminished 
and  their  rights  to  that  extent  violated. 


Power  of  a  Corporation  to  Purchase  Its  Own  Stock. — The  ques- 
tion whether  a  corporation  has  the  power  to  purchase  in  good  faith 
shares  of  its  own  capital  stock  has  caused  a  wide  divergence  of  opinion 
among  courts  and  legal  text-writers.  Many  eminent  authorities  have 
denied  the  existence  of  such  a  power,^  and  many  others  have  in  un- 
equivocal terms  affirmed  it.^  The  former  view  seems  to  be  in  every 
case  based  upon  one  of  three  theories.  Such  a  purchase  is  said  either 
to  be  illegal  because  in  violation  of  the  rights  of  corporate  creditors  or 
of  non-assenting  stockholders,  or  to  be  ultra  vires. 

The  first  of  these  objections  proceeds  upon  the  theory  that  the 
capital  fund  of  the  corporation  is  similar  to  a  trust  fund,  upon  the 
security  of  which  creditors  have  relied,  and  that  the  latter  have  an 
absolute  right  to  demand  that  the  fund  be  kept  intact  for  the  purpose 
of  paying  their  debts.  Under  this  view  a  purchase  of  the  capital 
stock,  since  it  in  fact  decreases  the  fund,  must  be  analogous  to  a 
breach  of  trust.^  It  would  seem,  however,  that  corporate  creditors 
should  not  have  any  absolute  right  to  treaty  the  capital  fund  as  a 
trust  fund  for  their  security.  The  corporation  is  in  the  same  situa- 
tion as  an  individual,  and  no  more  substantial  reason  appears  why  its 
creditors  should  have  a  lien  on  its  property  than  in  the  case  of  the 
creditors  of  a  natural  person.*     A  totally  different  question  is  pre- 

"Lord  V.  Equitable  Co.  (N.  Y.  1905)  47  Misc.  187;  Smith  v.  Railroad  Co. 
(1894)  64  Fed.  272;  Commonwealth  v.  Dalzell  (1893)  152  Pa.  217. 

"Page  V.  Mfg.  Co.  (N.  Y.  1908)  129  App.  Div.  346. 

"See  Niles  v.  Mfg.  Co.  (1913)  48  N.  Y.  L.  J.  No.  89. 

*l  Morawetz,  Private  Corporations,  §  112;  i  Machen.  Corporations, 
§  62»6;  Maryland  Trust  Co.  v.  Natl.  Mechanics'  Bank  (1905)  102  Md.  608; 
Trevor  v.  Whitworth  (1887)  L.  R.  12  A.  C.  409. 

*i  Cook,  Corporations,  §  312;  Chicago  etc.  R.  R.  v.  Marsailles  (1877)  84 
111.  643;  Hartridge  v.  Rockwell  (Ga.  1828)  R.  M.  Charlton  260;  Leonard 
V.  Draper  (1905)  187  Mlass.  536. 

•i  Morawetz,  Private  Corporations,  §  112;  Crandall  v.  Lincoln  (1884)  52 
Conn.  73 ;  Trevor  v.  Whitworth  supra. 

*Graham  v.  Railroad  Co.  ( 1880)  102  U.  S.  148,  161 ;  McDonald  v.  Wil- 
liams (1899)  174  U.  S.  397;  O'Bear  Jewelry  Co.  v.  Volfer  Co.  (1894)  106 
Ala.  205,  213. 
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seated,  however,  in  case  of  the  insolvency  of  the  corporation,^  for  then 
a  lien  in  favor  of  creditors  may  well  arise,  and  any  conveyance  of 
property  after  insolvency  or  in  contemplation  thereof  can  be  set 
aside  upon  familiar  equitable  principles.^ 

Again,  it  is  urged  that  the  corporate  power  under  consideration  is 
illegal  because  it  may  operate  to  the  injury  of  continuing  and  non- 
assenting  stockholders.  It  is  argued  that  such  a  purchase  decreases 
in  fact  the  number  of  shares,  at  least  until  reissued,  and  thus  for- 
tifies the  power  and  position  of  large  stockholders  at  the  expense  of 
the  smaller  ones;^  and  furthermore,  that  such  a  purchase  prefers  cer- 
tain favored  stockholders  at  the  expense  of  a  non-assenting  minority.* 
It  is  axiomatic,  however,  that  minority  stockholders  are  bound  by 
corporate  acts  unless  such  acts  are  either  ultra  vires  or  illegal,^  and 
it  is  submitted  that  it  begs  the  question  to  thus  premise  the  illegality 
of  an  otherwise  valid  corporate  act  upon  the  dissent  of  minority  stock- 
holders. Moreover,  this  view  would  seem  to  work  no  hardship  upon 
the  minority,  for  if  the  transaction  be  tainted  with  fraud,  it  may  be 
successfully  attacked  in  equity. 

Furthermore,  it  is  said  that  a  purchase  by  a  corporation  of  its  own 
stock  is  ultra  vires,  since  such  a  power  is  not  reasonably  necessary  to 
the  exercise  of  the  corporate  functions.^"  The  courts  which  adhere  to 
this  rule  recognize  several  exceptions  to  it,  and  it  is  believed  that  a 
consideration  of  these  wiU  reveal  the  germ  of  its  unsoundness.  It  is 
universally  recognized  that  a  corporation  may  receive  its  own  stock 
in  payment  of,^^  or  as  security  for^^  q^i  antecedent  debt;  or  in  com- 
promise of  a  disputed  claim  ;^^  or  by  way  of  gift  or  devise.^*  It  will 
be  noted  that,  in  the  first  three  at  least  of  these  exceptions,  the  corpora- 
tion is  allowed  to  take  its  own  stock,  though  its  taking  in  such  cases 
in  fact  amounts  to  a  purchase,  for  the  purpose  of  protecting  itself.^* 
In  other  words,  in  these  situations  the  courts  recognize  that  the  pur- 
chase of  its  own  stock  may  be  reasonably  necessary  to  the  exercise  of 
the  functions  of  the  corporation.  And  having  once  admitted  such  a 
possibility,  it  seems  inconsistent  to  arbitrarily  hold  that  in  the  above 
situations  alone  is  this  power  reasonably  necessary.  Moreover,  such  an 
arbitrary  distinction  seems  plainly  contrary  to  fact.  And  this  result 
is  not  effected  by  statutes  whereby  a  corporation  is  prohibited  from  re- 
ducing its  capital  stock  except  in  a  specified  manner.  Although  it 
has  been  held  that  such  prohibition  forbids  the  purchase  of  its  own 

'See  Hollins  v.  Brierfield  Coal  &  Iron  Co.  (1893)  150  U.  S.  37i,  383; 
see  Graham  v.  Railroad  Co.  supra. 

'See  McDonald  v.  Williams  supra.  A  different  question  arises  in  cases 
where  a  statute  imposing  a  liability  upon  individual  stockholders  for 
corporate  debts  is  under  consideration. 

*i  Machen,  Corporations,   §  626. 

•Lowe  V.  Pioneer  Threshing  Co.   (1895)   70  Fed.  646. 

•2  Machen,  Corporations,  §  1296. 

"Zulueta's  Claim  (1870)  L.  R.  5  Ch.  App.  444;  Trevor  v.  Whitworth 
supra;  Coppin  v.  Greenlees  &  Ransom  Co.  (1882)  38  Oh.  St.  275, 

"Morgan  v.  Lewis  (1888)  46  Oh.  St.  i. 

"See  Savings  Bank  v.  Wulfekuhler  (1877)  19  Kan.  60,  65. 

"State  V.  Building  Assn.  (1879)  35  Oh.  St.  25& 

"Rivanna  Nav.  Co.  v.  Dawsons  (Va.  1846)  3  Gratt.  19. 

"Morgan  v.  Lewis  supra. 


150  COLUMBIA  LAW  REVIEW. 

shares  by  a  corporation,  the  contrary  view  would  seem  more  sound, 
since  such  a  purchase  does  not  merge  the  stock,  which  may  be  re- 
issued. ^^ 

In  the  recent  case  of  Wilson  v.  Torchon  Lace  &  Mercantile  Co. 
(Mo.  1912)  149  S.  W.  1156,  the  plaintiff  sought  specific  performance 
of  a  contract  under  which  he  had  purchased  stock  in  the  defendant 
corporation,  and  by  which  the  latter  had  agreed  to  repurchase  the 
same  at  the  plaintiff's  option.  The  court  refused  relief,  holding  that 
a  corporation  has  no  power  to  contract  to  purchase  its  own  stock, ^"  and 
that  since  the  plaintiff  had  received  and  disposed  of  dividends,  he  did 
not  come  into  equity  with  clean  hands.  Since  the  transaction  was  in 
good  faith  and  the  corporation  was  solvent  at  the  time,  the  first  part 
of  this  decision,  at  any  rate,  seems  contrary  to  the  better  view,  and 
moreover,  it  is  opposed  to  the  weight  of  authority.^" 


Applicability  of  the  Doctrink  of  Part  Performance  to  Executed 
Transactions. — The  question  of  the  applicability  of  the  equitable  doc- 
trine of  part  performance  to  cases  of  executed  transactions  is  raised 
in  the  late  case  of  Tyler  Commercial  College  v.  Stapleion  (Okla.  1912) 
125  Pac.  443.  The  defendant,  who  had  taken  a  parol  assignment  of  a 
lease  from  the  lessee  and  had  entered  into  possession,  abandoned  the 
premises  before  the  expiration  of  the  lease.  The  court  allowed  the 
lessor  to  recover  the  rent  for  the  balance  of  the  term,^  holding  that 
going  into  possession  constituted  3ufl[icient  part  performance  to  take 
the  case  out  of  the  Statute  of  Frauds.  This  holding  invites  inquiry 
into  the  true  basis  of  the  doctrine  of  part  performance. 

As  a  conveyance  is  by  its  nature  not  executory  but  completely 
executed  at  the  time  when  made,  there  can  obviously  be  no  performance 
of  it,  and  the  expression  "part  performance"  is  clearly  inaccurate, 
therefore,  when  used  as  a  basis  for  equitable  jurisdiction  to  enforce  a 
gift,  lease  or  assignment  made  by  parol.  ^  The  expression  would  seem 
to  be  as  much  of  a  misnomer,  however,  when  applied  to  executory  con- 
tracts; for  in  the  ordinary  contract  for  the  purchase  of  land,  where 

"Ralston  v.  Bank  of  California  (1896)  112  Cal.  208;  Hartridge  v.  Rock- 
well supra;  Comm.  v.  B.  &  A.  R.  R.  Co.  (1886)  142  Mass.  146;  City  Bank 
of  Columbus  V.  Bruce  (1858)  17  N.  Y.  507.  It  is  suggested  that  a  pur- 
chase of  its  stock  by  a  corporation  is  analogous  to  the  purchase  for  value 
and  before  maturity  of  a  negotiable  instrument  by  its  maker  and  its  sub- 
sequent reissue  by  him.  Stock  thus  purchased  may  not  be  voted,  however. 
American  Ry.  Frog  Co.  v.  Haven  (1869)  loi  Mass.  398;  M'Neely  v. 
Woodruff  (1833)  13  N.  J.  L.  352. 

''In  this  connection  the  case  of  Vent  v.  Duluth  Coffee  &  Spice  Co. 
(1896)  64  Minn.  307  is  of  interest.  In  that  case  it  was  held  that  an  agree- 
ment similar  to  the  one  in  the  principal  case  was  a  conditional  sale 
rather  than  an  agreement  to  repurchase,  and  was  consequently  valid. 

"Iowa  Lumber  Co.  v.  Foster  (1878)  49  la.  25;  First  Nat.  Bank  v. 
Peoria  Watch  Co.  (1901)  191  111.  128;  Dupee  v.  Boston  Water  Power  Co. 
(1873)  114  Mass.  37;  Chicago  R.  R.  v.  Marsailles,  supra;  Hartridge  v. 
Rockwell  supra;  Pabst  v.  Goodrich  (1907)  133  Wis.  43. 

^Accord,  Dewey  v.  Paine  (1886)  19  Neb.  540;  Carter  v.  Hammett  (N.  Y. 
1851)  12  Barb.  253;  cf.  Edwards  v.  Spalding  (1897)  20  Mont.  54;  Baker 
V.  Maier  (1903)  140  Cal.  530;  but  see  Chicago  etc.  Co.  v.  Davis  etc.  Co. 
(.18^)   142  111.  171;  Welsh  V.  Schuyler  (N.  Y.  1876)  6  Daly  412. 

*i  Tiffany,  Landlord  &  Tenant,  258;  Banerji,  Specific  Relief,  26. 
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the  vendor's  agreement  is  to  convey  and  the  purchaser's  to  pay  the  pur- 
chase price,  payment  in  part  or  whole  by  the  latter  is  the  only  per- 
formance he  is  capable  of,  and  yet  by  the  nearly  universal  rule  such 
payment  will  not  remove  the  contract  from  the  bar  of  the  Statute.' 
But,  on  the  other  hand,  if  the  purchaser  enters  into  possession,*  or, 
after  taking  possession,  makes  improvements,''  the  contract  will  be 
specifically  enforced,"  though  the  performance  of  these  acts  is  in  no 
way  a  part  of  his  agreement." 

"Part  performance"  is,  then,  an  inaptly  chosen  expression  used  to 
cover  the  two  theories  which  afford  the  bases  for  the  interference  of 
equity  in  avoiding  the  Statute  of  Frauds.  One  theory  is  that  part 
performance  is  evidence  of  an  agreement  and  is  a  valid  substitute 
for  the  requisite  writing.  As  the  Statute  makes  no  provision  for  any 
such  substitute  this  is  a  clear  instance  of  judicial  legislation.  While 
courts  to-day  do  not  expressly  base  relief  on  this  theory,  nevertheless 
from  it  is  derived  the  general  rule  tliat  equity  will  enforce  a  parol 
agi'eement  when  there  has  been  some  unequivocal  act  referable  only 
to  the  subject  matter  of  the  controversy.^  Under  this  rule  a  payment 
of  money  is  regarded  as  equivocal,®  while  entry  into  possession,  par- 
ticularly when  coupled  with  the  making  of  improvements,  is  usually 
accepted  as  removing  the  bar  of  the  Statute. ^^^  Since  part  performance 
is,  under  this  theory,  merely  evidence  of  a  parol  transaction,  it  should 
not  give  equity  jurisdiction  of  any  case  of  which  cognizance  co\ild 
not  be  taken  if  there  were  a  writing,^^  though,  on  the  other  hand, 
there  seems  to  be  no  ground  for  the  holding,  adopted  by  some  courts,^* 
restricting  the  doctrine  to  cases  involving  land.^^ 

The  second  theory  included  under  tlie  doctrine  of  part  performance 
is  that  constructive  fraud  gives  equity  jurisdiction.^*  If  one  party, 
in  reliance  on  an  oral  agreement,  has  so  far  changed  his  position  as 
to  suffer  irreparable  injury  if  the  other  party  is  permitted  to  repudiate 
the  agreement,  equity  will  interfere,  on  the  ground  that  the  Statute  of 
Frauds  should  never  be  used  to  work  a  fraud.^'     In  such  a  case  it  is 


^i  Ames,  Cases  in  Equity  Jurisdiction,  276,  «.  i. 

*Butcher  v.  Stapely  (1685)  i  Vern.  364;  Puterbaugh  v.  Puterbaugh 
(1891)   131  Ind.  288. 

^Hays  V.  Kansas  etc.  Co.  (1891)  108  Mo.  544;  Stillings  v.  Stiilings  (1893) 
67  N.  H.  584. 

"But  see  Burns  v.  Daggett  (1886)  141  Mass.  368. 

'See  4  Columbia  L-^w  Review  294. 

'Ungley  v.  Ungley  (1877)  L.  R.  5  Ch.  D.  887;  Frame  v.  Dawson  (1807) 
14  Ves.  Jr.  386;  see  Dale  v.  Hamilton  (1846)   5  Hare  368,  381. 

'See  Frame  v.  Dawson  supra;  Dale  v.  Hamilton  supra. 

"Morphett  v.  Jones  (1818)  i  Swan.  172,  181;  Wills  v.  Stradling  (1797)  3 
Ves.  Jr.  378;  Pomeroy,  Specific  Performance,  (2nd  ed.)  §§  115,  126. 

"See  Pomeroy,  Specific  Performance,  (2nd  ed.)  §  99. 

"Brittain  z\  Rossiter  (1879)  L.  R.  n  Q.  B.  D.  123;  Osborne  v.  Kimball 
(1889)  41  Kan.  187;  Mcllroy  v.  Ludlam  (1880)    32  N.  J.  Eq.  828. 

"Browne,  Statute  of  Frauds,  (sth  ed.)  §  460-a;  see  12  Columbia  Law 
Review  282. 

"4  Columbia  Law  Review  294;  2  Story,  Equity  Jurisprudence,  (13th 
ed.)  §  761;  Browne,  Statute  of  Frauds,  (5th  ed.)  §  448. 

"Burns  v.  Daggett  supra;  Burkholder  v.  Ludlam  (Va.  1878)  30  Gratt. 
255;  Freeman  v.  Freeman  (1870)  43  N.  Y.  34;  Slingerland  v.  Slingerland 
(1888)   39  Minn.   197. 
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the  part  performance  itself  which  affords  jurisdiction,  and  cognizance 
may  be  taken  of  transactions  in  which  the  relations  of  the  parties 
would  be  purely  legal  save  for  the  absence  of  the  requisite  writing. 
It  is  clear  that  this  is  the  true  ground  for  jurisdiction  in  cases  of 
gifts,  leases,  and  assignments. ^^  Confusion  has  been  caused,  however, 
by  the  two-fold  origin  of  the  doctrine  of  part  performance.^^  Thus 
some  courts  refuse  relief  unless  there  is  both  an  unequivocal  act  and 
an  irreparable  change  of  position,^*  though  proof  of  each  of  these  facts 
should  be  necessary  only  upon  a  theory  entirely  distinct  from  that  re- 
quiring proof  of  the  other.  The  Oklahoma  court  seems  to  have  been 
led  astray  by  this  confusion.  Although  a  court  of  equity  should  ac- 
quire jurisdiction  over  the  assignment  of  a  lease  only  on  tlie  con- 
structive fraud  theory,  relief  was  granted  to  the  j)laintiff  upon  proof 
of  a  mere  entry  into  possession  by  the  assignee  of  the  lease.  The 
plaintiff  had  in  no  way  changed  his  position,  and  therefore  the  court 
must  obviously  have  considered  that  the  efficacy  of  the  "part  per- 
formance" depended  upon  its  value  as  evidence,  in  a  case  where  the 
application  of  the  doctrine  should  logically  be  based  only  upon  con- 
structive fraud. ^® 


Estoppel  of  a  Municipal  Corporation  by  Recitals  in  Its  Bonds. — 
Out  of  the  mass  of  litigation  that  has  arisen  from  an  investor's  re- 
liance upon  recitals  in  bonds  and  a  subsequent  repudiation  by  a  munic- 
ipality of  such  obligations,  there  has  evolved  a  well  established  and 
uniformly  applied  principle:  that  inasmuch  as  an  estoppel  can  be  in- 
voked only  by  a  bona  fide  purchaser  without  notice,^  a  municipality 
can  never  be  estopped  to  deny  the  existence  of  legislative  authority 
to  issue  bonds.^  For  while  a  purchaser  is  not  necessarily  charged  with 
knowledge  of  the  happening  of  a  condition  precedent  to  the  exercise 
of  duly  conferred  power,  he  is  bound  to  know  the  law  which  confers 
authority,  though  its  exercise  be  based  upon  a  contingency.'  More- 
over, if  a  municipality  could  confer  power  upon  itself  by  a  recital  that 
it  had  such  power,  the  constitutional  limitation  upon  the  power  of  a 
municipal  body,  that  it  may  incur  indebtedness  only  when  authorized 
by  the  legislature,  would  be  rendered  illusory  and  ineffectual.*  The 
absence  or  unconstitutionality  of  a  statute  authorizing  its  creation, 
therefore,  is  always  available  as  a  defense  in  an  action  to  enforce  the 
payment  of  a  mmiicipal  indebtedness." 

On  this  principle  the  courts  agree,  but  several  of  the  state  courts 
refuse  to  distinguish  between  a  total  lack  of  power  and  the  absence 

"See  Burkholder  v.  Ludlam  supra;  Freeman  v.  Freeman  supra. 

"See  6  Columbia  Law  Review  524. 

"Hart  V.  Carroll  (1877)  85  Pa.  508;  see  4  Columbia  Law  Review  294. 

"See  Burns  v.  Daggett  supra;  Welsh  v.  Schuyler  supra;  Ann  Berta 
Lodge  V.  Leverton  (1875)  42  Tex.  18;  i  Tiffany,  Landlord  &  Tenant,  258, 
955.  974  n. 

'See  Stow  v.  Montgomery  (1883)  74  Ala.  226. 

'Commissioners  v.  Call  (1898)  123  N.  C.  308;  South  Ottawa  v.  Perkins 
(1876)  94  U.  S.  260. 

•See  Coloma  v.  Eaves  (1875)  92  U.  S.  484- 

*2  Dillon,   Municipal  Corporations,    (sth  ed.)    §  933. 

*2  Dillon.  Municipal  Corporations,  (5th  ed.)  §  961 ;  Litchfield  v.  Ballou 
(1884)  "4  U.  S.  190. 
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of  certain  conditions  precedent  to  the  exercise  of  the  power."  The  bet- 
ter view,  however,  would  seem  to  be  that  where  power  exists,  but  its 
exercise  is  forbidden  until  the  happening  of  a  certain  contingency,  or 
the  performance  of  certain  conditions  precedent,  a  recital  in  the  bond 
that  the  contingency  has  arisen,  or  that  the  conditions  precedent  have 
been  performed,  may  estop  the  municipality  to  deny  these  facts."  This 
estoppel  arises  only  if  the  officers  who  make  the  recital  are  constituted 
a  tribunal  by  the  legislature  to  determine,  not  only  as  a  ground  for 
their  own  action  but  as  final  and  authentic  information  for  the  public, 
when  the  requirements  of  the  statute  have  been  complied  with.* 

The  question,  then,  of  prime  importance  to  the  prospective  buyer 
is  whether  the  legislature  has  authorized  the  municipal  officers  to  de- 
termine conclusively  the  facts  recited  in  the  bond.  The  answer  to 
this  is  to  be  found  in  a  consideration  of  the  purpose  of  the  issue  and 
the  nature  of  the  facts  upon  which  the  power  to  make  it  is  eonditionetl. 
Thus,  if  a  statute  confers  power  upon  a  municipality  to  issue  bonds, 
but  conditions  the  issue  upon  the  procurement  of  an  assenting  vote, 
or  the  written  consent  of  a  certain  proportion  of  the  taxpayers,  there 
can  be  no  implication  that  the  legislature  intendetl  to  impose  upon  a 
prospective  buyer  the  burden  of  ascertaining  by  independent  inquiry 
and  decision  the  regularity  of  the  election,  or  the  genuineness  of  the 
consenting  signatures.^  The  imposition  of  such  a  task  would  defeat  the 
puri)ose  of  the  issue;  the  market  value  of  the  bonds  would  be  greatly 
diminished  and  their  salability  impaired.  Under  such  circumstances, 
it  cannot  be  doubted,  that  a.  purchaser  would  be  justified  in  relying  up- 
on a  recital  in  the  bonds  that  all  conditions  precedent  have  been  per- 
formed.^** 

On  the  other  hand,  where  the  constitution  or  statute  authorizing 
the  bond  issue  does  not  leave  it  to  the  municipal  officers  to  ascertain 
whether  the  condition  precedent  has  been  complied  with,  but  refers 
to  some  definite  public  record  as  a  test  of  this  iact,^^  the  purchaser  is 
put  on  notice  that  authority  to  act  depends  upon  the  existence  of  the 
requisit  fact  as  shown  by  the  record,  and  that  the  municipal  officers 
have  no  power  to  determine  its  existence.^^    ^n  application  of  the  above 

•Carpenter  v.  Lathrop  (1873)  51  Mo.  483;  Starin  v.  Genoa  (1861)  23 
N.  Y.  439;  see  opinion  of  Napton,  J.,  in  Smith  v.  County  of  Clark  (1873) 
54  Mo.  58;  and  cf.  People  v.  Mead  (1867)  36  N.  Y.  224. 

'Hughes  County  v.  Livingston  (1900)  104  Fed.  306;  Cumberland  County 
V.  Randolph  (189^)  89  Va.  614;  Nat.  Life  Ins.  Co.  v.  Board  of  Education 
(1894)  62  Fed.  778. 

"Independent  School  Dist.  r.  Rew  (1901)  in  Fed.  i;  Lane  v.  Embden 
(ifei)    72  Me.  354. 

•Knox  County  v.  Aspinwall  (U.  S.  1858)  21  How.  539;  Bissell  v.  Jef- 
fersonville  (U.  S.  i860)  24  How.  287;  Venice  v.  Murdock  (1875)  92  U.  S. 
494;  Fulton  V.  Riverton  (1890)  42  Minn.  395;  contra,  Starin  v.  Genoa  supra; 
Cogwin  V.  Hancock   (1881)  84  N.  Y.  532. 

"Venice  v.  Murdock  supra. 

"Dixon  County  r.  Field  (1883)  iii  U.  S.  83;  see  Marcy  v.  Oswego 
(1875)   92  U.  S.  637;  Hopper  v.  Covington   (1881)   8  Fed.  777. 

"If  the  bonds  fail  to  show  an  excess  from  a  comparison  with  the  test 
prescribed,  the  investor  has  been  allowed  to  rely  upon  the  recital  that  the 
debt  limit  has  not  been  exceeded.  Chaflfee  v.  Potter  (1892)  142  U.  S.  355; 
Gunnison  County  Com'rs.  v.  Rollins  (1898)  173  U.  S.  255.  This  would 
seem  to  be  an  unwarranted  extension  of  the  estoppel  theorv,  since  where 
the  statute  prescribes  a  test,  the  recital  by  the  municipal  officers  is  unau- 
thorized. Dixon  Countv  v.  Field  supra;  Lake  Countv  v.  Graham  (1889) 
130  U.  S.  674;  SutliflF  X'.  Lake  Countv  (1892)    147  U.  "S.  230. 
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principles  is  to  be  found  in  the  recent  case  of  Town  of  Aurora  v.  Hay- 
den  (Colo.  1912)  126  Pac.  1109.  The  legislature  had  authorized  the 
town  of  Aurora  to  issue  bonds,  but  provided  that  no  loan  should  be 
made  except  by  ordinance.  The  bonds  recited  that  they  were  issued 
in  pursuance  of  an  ordinance,  but  this  was  in  fact  void  for  lack  of 
publication.  It  was  held  that  as  this  defect  was  a  matter  of  public 
record  to  which  the  statute  referred,  the  recital  that  the  issue  was  in 
pursuance  of  an  ordinance  passed  by  the  trustees  was  unauthorized 
and  did  not  estop  the  municipality  to  deny  the  validity  of  the  or- 
dinance.^3  While  this  decision  is  sound  on  principle,  it  is  doubted  if 
it  would  be  upheld  in  the  federal  courts,  inasmuch  as  a  late  decision 
held  that  a  recital  in  a  bond  that  an  ordinance  conformed  to  the  stat- 
ute, though  in  fact  it  did  not,  relieved  the  purchaser  of  the  duty  to  ex- 
amine the  ordinance.^^ 


Right  of  a  MiNORiTy  Stockholder  to  Enjoin  a  Violation  of  the 
Sherman  Anti-Trust  Act. — It  is  one  of  the  basic  principles  of  cor- 
poration law  that  a  corporation  and  its  officers  occupy  a  fiduciary  re- 
lationship to  the  stockholders,  and  therefore  equity  will  interfere  on 
behalf  of  a  minority  stockholder  to  prevent  any  breach  of  that  re- 
lation.^ The  stockholders,  however,  are  ordinarily  in  no  sense  fidu- 
ciaries, and  may,  in  the  absence  of  actual  fraud  to  the  extent  of 
dividing  corporate  assets  among  themselves  to  the  exclusion  of  a 
minority,^  act  in  subservience  of  their  own  personal  interests,  regard- 
less of  incidental  injury  to  the  company  or  their  fellow-stockholders.* 
It  is  to  be  presumed  that  the  interests  of  the  corporation  and  of  its 
shareholders  are  identical,  and  equity  will  not  interfere  in  the  internal 
corporate  management  to  question  the  wisdom  of  a  course  pursued 
at  the  election  of  the  majority  stockholders.* 

The  situation  is  regarded  as  different,  however,  when  a  number  of 
stockholders  combine  in  order  to  control  the  corporation,  or  when 
another  company  secures  control  through  the  purchase  of  stock.  In 
such  a  case  it  is  held  that  the  secbnd  company  becomes  for  all  prac- 
tical purposes  the  corporation  of  which  it  holds  a  majority  of  stock, 
and  assumes  the  same  fiducial  relation  towards  the  minority  stock- 
holders that  a  corporation  itself  usually  bears  to  its  stockholders.' 
Clearly  there  can  be  no  presumption  that  the  interests  of  the  corpora- 

"^Accord,  National  Bank  v.  Granada  (1893)  54  Fed.  100;  Swan  v.  Ar- 
kansas City  (1894)  61  Fed.  478. 

"Evansville  v.  Dennett  (1895)  161  U.  S.  434;  see  Haskell  County  v.  Nat. 
Life  Ins.  Co.  (1898)  90  Fed.  228. 

*i  Pomeroy,  Equitable  Remedies,  §305;  2  Machen,  Corporations,  §1142 
et  seq. 

"Mumford  v.  Ecuador  Co.  (1901)  iii  Fed.  639,  643;  Lowe  v. 
Pioneer  etc.  Co.  (1895)  70  Fed.  646;  Tillis  v.  Brown  (1908)  154  Ala.  403. 

•Windmuller  v.  Standard  Co.  (1902)  114  Fed.  491;  Colgate  v.  U.  S. 
Leather  Co.  (N.  J.  1907)  67  Atl.  657;  Hanchett  v.  Blair  (1900)  100  Fed. 
817;  Rothschild  v.  Memphis  etc.  Co.  (1902)  113  Fed.  476.  But  a  contract 
to  sell  the  voting  power  is  void.  9  Columbia  Law  Review,  357 ;  Bias  v. 
Atkinson  (W.  Va.  1909)  63  S.  E.  395- 

*2  Machen,  Corporations,  §  1301 ;  i  Morawetz,  Corporations,  §  272  et  seq. 

"2  Cook,  Corporations,  §  662;  Wheeler  v.  Nat.  Bk.  Bldg.  Co.  (1908)  159 
Fed.  391 ;  Farmers'  L.  &  T.  Co.  v.  Ry.  (1896)  150  N.  Y.  410;  George  v. 
Central  etc.  Co.  (1893)  loi  Ala.  607. 
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tion  and  its  stockholders  coincide  when  a  competing  company  owns  a 
majority  of  the  stock. 

An  extension  of  the  rights  of  a  minority  stockholder  to  restrain  the 
acts  of  the  majority  is  presented  bv  the  recent  case  of  Delavan  et  al. 
V.  N.  Y.,  N.  H.  &  E.  R.  R.  Co.,  N.  Y.  C.  &  H.  R.  R.  Co.  and  Rutland 
R.  R.  Co.  (1912)  137  K  Y.  Supp.  207.  The  plaintiff  was  a  minority 
stockholder  in  the  Rutland  Company,  the  majority  of  the  stock  of 
which  was  owned  by  the  New  York  Central.  As  such,  he  was  per- 
mitted to  restrain  a  sale  of  this  majority  interest  to  the  New  Haven 
Company,  a  competitor  of  the  Rutland  Company,  on  the  ground  that 
the  sale  constituted  a  violation  of  the  Sherman  Anti-Trust  Act. 

Since  the  Anti-Trust  Act  is  penal  in  character,®  it  is  universally 
held  that  a  private  person  cannot  enjoin  its  violation  because  of  an 
incidental  injury  to  himself.'^  Moreover,  the  same  conclusion  has 
been  reached  even  when  the  damage  to  the  complainant  is  direct,* 
although  the  better-considered  and  more  recent  cases  reach  an  opposite 
result,®  in  accordance  with  the  general  jurisdiction  of  equity  to  re- 
strain a  crime  which  will  injure  the  plaintiff's  property.^"  Thus  a  minor- 
ity stockholder  has  been  permitted  to  restrain  a  corporation  from  trans- 
ferring its  stock  in  violation  of  the  Anti-Trust  Act,  since  a  dissolution 
of  the  corporation  would  injure  its  stockholders.^^  In  the  case  under  con- 
sideration, however,  the  Rutland  Company  itself  was  not  attempting 
to  violate  the  Anti-Trust  Act  and  it  would  seem  that  a  stockholder  in 
that  company  should  have  no  standing  to  enjoin  a  violation  by  the 
other  companies. 

The  decision,  therefore,  must  rest  upon  more  general  principles  of 
corporation  law.  Even  if  it  be  admitted,  however,  that  the  New  York 
Central  had  obtained  such  a  control  of  the  Rutland  Company  as 
would  place  it  in  a  fiduciary  relation  towards  other  stockholders,  the 
motives  governing  a  sale  of  stock  will  not  ordinarily  be  questioned  if 
the  vendee  is  capable  of  bearing  the  burdens  incidental  to  its  owner- 
ship.^^ It  would  seem  that  the  mere  sale  of  stock  to  a  competing  com- 
pany does  not  injure  other  stockholders,^^  although  the  purchaser 
might  of  course  be  compelled  to  refrain  from  acts  which  would  dam- 
age the  corporation.^*  The  New  York  Court  probably  proceeded  upon 
the  theory  that  the  Sherman  Act  recognizes  such  a  sale  as  necessarily 
injurious  in  itself,  but,  if  so,  it  is  not  supported  by  any  previous  de- 
cision. 

'3  U.  S.  Comp.  Stat.   (1901)   p.  3200  et  seq. 

'Minnesota  v.  Northern  Securities  Co.  (1903)   194  U.  S.  48. 

'Blindell  v.  Hagan  (1893)  54  Fed.  40;  Pidcock  v.  Harrington  (1894)  64 
Fed.  821 ;  see  Steele  v.  United  Fruit  Co.  (1910)  190  Fed.  630. 

•Bigelow  v.  Calumet  Mining  Co.  (1907)  155  Fed.  869;  see  Dunbar  v. 
American  Tel.  Co.  (1906)  224  111.  9;  26  Harv.  L.  Rev.  179;  Shawnee  v. 
Anderson  (1907)   209  U.  S.  423. 

'"In  re  Debs  (1894)  158  U.  S.  564,  593;  Vanderbilt  v.  Mitchell  (1907)  72 
N.  J.  Eq.  910. 

"Bigelow  V.  Calumet  Mining  Co.  supra. 

"4  Thompson,  Corporations,  §  4103 ;  see  Bank  of  Attica  v.  Manufacturers' 
Co.  (1859)  20  N.  Y.  501 ;  Farmers'  L.  &  T.  Co.  v.  Ry.  Co.  (1896)  163  U.  S. 
31,  44;  I  Morawetz,  Corporations,  §  164;  Jones  v.  Green  (1901)  129  Mich. 
203. 

"Hunnewell  v.  Ry.  Co.  (1911)  196  Fed.  543. 

"Memphis  Ry.  Co.  v.  Woods  (1889)  88  Ala.  630;  Ervin  r.  Oregon  Ry.  & 
Nav.  Co.  (1886)  27  Fed.  625;  Glengary  Min.  Co.  7:  Boehmer  (1900)  28  Colo, 
i;  Rogers  v.  Nashville  etc.  Co.  (1898)  91  Fed.  299. 


156  COLUMBIA  LAW  REVIEW. 

Acceptance  of  Part  of  a  Debt  as  Satisfaction  of  the  Whole. — ^In 
earliest  times,  if  a  debtor  paid  only  a  portion  of  the  sum  due,  but 
the  creditor  accepted  this  as  full  satisfaction,  the  pre-existing  obliga- 
tion was  thereby  utterly  destroyed.^  The  only  question  to  be  con- 
sidered was  whether  the  parties  had  actually  agreed  upon  the  satis- 
faction, and,  probably  later,  whether  it  was  reasonable.^  This  fore- 
runner of  what  is  now  known  as  accord  and  satisfaction  was  burdened 
with  no  questions  of  consideration;  for  simple  contract  and  its  at- 
tendant doctrines  had  not  yet  become  established  in  the  law.-^  Later, 
however,  accord  and  satisfaction  came  to  be  regarded  as  a  contract. 
Its  effectiveness  lies  in  the  creditor's  implied  agreement  not  to  sue 
on  the  old  obligation,  which  is  regarded  as  still  existing.  This  new 
agreement  obviously  requires  consideration,  and  since  no  one  can 
be  regarded  as  suffering  a  detriment  in  performing  his  just  obligations, 
or  as  having  a  legal  right  to  refrain  from  so  doing,  mere  performance 
in  part  can  never  furnish  this  necessary  element. 

Therefore  it  has  until  recently  been  unanimously  held  that  a  pay- 
ment of  a  less  sum  can  never  be  satisfaction  of  an  undisputed  debt,  but 
that  in  spite  of  his  agreement  the  creditor  can  subsequently  recover 
the  residue.*  While  this  result  is,  on  grounds  of  strict  logic,  as  un- 
impeachable now  as  when  first  announced  in  a  dictum  by  Lord  Coke,' 
developing  business  conditions  clamor  for  the  abrogation  of  the  rule. 
The  practical  importance  of  the  difference  between  the  right  to  a 
thing  and  the  actual  possession  of  it  demands  recognition,  and  con- 
sequently the  common  law  rule  has  been  constantly  criticized  by  text- 
writers,  and  even  by  those  courts  which  adhere  to  it,  and  there  is  a 
growing  demand  that  a  creditor  should  be  permitted  to  make  a  binding 
compromise  with  his  debtor."  This  demand  has  produced  legislative 
enactments  in  several  states,  compelling  effect  to  be  given  to  the 
agreement  of  Ihe  parties.'^  Moreover,  the  old  rule  has  recently  been 
abrogated  in  at  least  one  state  by  avowed  judicial  legislation,  based 
partly  upon  finding  the  necessary  consideration  in  the  benefit  ac- 
cruing to  the  creditor.* 

Aside  from  such  open  repudiation,  and  possibly  furnishing  an 
easy  transition  to  it,  courts  have  from  the  time  the  rule  was  es- 
tablished eagerly  seized  upon  any  element  in  the  transaction  between 
the  debtor  and  the  creditor  that  might  be  regarded  as  consideration  for 
the  latter^s  new  promise.     Thus,  since  the  debtor  is  not  bound  to  pay 

ToUock,  Contracts,  (Williston's  ed.)  828,  837;  12  Harv.  L.  Rev.  515,  521 
et  seq. 

"See  Cumber  v.  Wayne  (1721)   i  Str.  426. 
"See  note  i  supra. 

*Anson,  Contracts,  (8th  ed.)  106,  383;  Page,  Contracts,  §  313;  3  Colum- 
bia Law  Review  419;  4  id.  377. 

'Pinnel's  Case  (1598)  5  Coke  117. 

•See  Foakes  v.  Beer  (1884)  L.  R.  9  A.  C.  605;  Milliken  v.  Brown  (Pa. 
1829)  I  Rawle  391;  Elbert  v.  Johns  (1903)  206  Pa.  395;  57  Cent.  L.  J- 
244;  12  Harv.  L.  Rev.  ubi  supra. 

'Cal.  Civ.  Code  (1909)  §  1521  et  seq;  Ga.  Code  (1911)  §§  4329,  4330; 
Maine  Rev.  Stat.,  (1003)  Ch.  84,  §  59;  No.  Car.  Code  Civ.  Proc.  (1008) 
Vol.  I.  §  859;  No.  Dak.  Civ.  Code  (1905)  §  5269  et  seq;  So.  Dak.  Civ.  Code 
(1910)  §  1 180;  Va.  Code  (1904)  §  2858.  Two  other  states  require  in  addi- 
tion that  the  transaction  be  in  writing.  Ala.  Civ.  Code  (1907)  §  3974; 
Tenn.  Code  (1896)  §  5570,  5571. 

•Clayton  v.  Clark  (1897)  74  Miss.  499;  see  also  Dreyfus  v.  Roberts 
(1905)  75  Ark.  354;  Frye  v.  Hubbel  (1907)  74  N.  H.  358.  ' 
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anything  but  money,  the  tender  and  acceptance  of  anything  else  as 
satisfaction,  regardless  of  how  much  less  valuable  it  may  be,  is  bind- 
ing,* So  a  negotiable  instrument  for  a  less  amount  made  by  a  third 
party  satisfies  the  debt,^"  and  even  the  debtor's  own  check  or  note  may 
have  this  eflFect,^^  though  if  the  accord  is  to  accept  a  less  sum  of 
money,  and  something  other  than  money  is  transferred  merely  as'  a 
convenient  method  of  payment,  a  fine  distinction  is  drawn,  and  the 
debtor  is  deemed  to  have  done  nothing  he  was  not  already  bound  to 
do.^^  Again,  when  a  debt  is  due  at  a  certain  time  and  place,  accept- 
ance of  a  smaller  sum  before  that  time  or  at  a  different  place  con- 
stitutes a  binding  accord  and  satisfaction.^^  And  an  insolvent  who 
pays  a  portion  of  a  debt  furnishes  consideration  for  a  promise  not 
to  claim  the  residue  by  refraining  from  voluntary  bankruptcy.^* 

It  is  of  course  obvious  that  a  release  under  seal  is  an  effective  bar 
to  the  enforcement  of  a  debt,  and  no  consideration  is  necessary.^'^  A 
few  courts  have  held  that  when  a  receipt  in  full  is  given  upon  pay- 
ment of  part  of  a  debt,  this  is  a  valid  satisfaction  of  the  whole  debt. 
This  is  due  either  to  a  mistaken  analogy  to  a  release  under  seal,^®  or 
to  regarding  the  transaction  as  a  gift  of  the  obligation  to  pay  the 
residue,  and  the  receipt  as  the  essential  delivery.^'^  This  holding  seems 
to  be  an  easy  method  of  avoiding  the  harshness  of  the  common  law 
rule  that  payment  of  a  less  sum  cannot  be  satisfaction  of  a  greater 
debt. 

When  a  creditor  accepts  a  less  sum  in  satisfaction  of  a  greater 
unliquidated  claim,  however,  the  question  is  different  from  that  pre- 
sented when  the  claim  is  liquidated.  In  paying  even  the  less  amount 
the  debtor  surrenders  his  right  to  have  the  amount  of  his  liability 
determined  in  court,  and  this  furnishes  a  consideration  for  the  credi- 
tor's agreement  to  regard  the  part  payment  as  full  satisfaction.^*  This 
is  equally  true  when,  as  in  the  recent  case  of  Brewster  v.  Silverstein 
(N.  Y.  1912)  137  N.  Y.  Supp.  912,  the  original  debt  is  liquidated,  but 
the  existence  or  amount  of  a  set-off  is  in  dispute.^® 

•Wakinson  v.  Inglesby  (N.  Y.  i8io)  5  Johns.  386;  see  Merchants'  Bank 
V.  Davis  (1847)  3  Ga.  112. 

'"Bidden  v.  Bridges  (1887)  L.  R.  37  Ch.  Div.  406;  Brooks  v.  White 
(1841)  43  Mass.  283. 

"Sibree  v.  Tripp  (1846)  15  M.  &  W.  22;  Jaflfrey  r.  Davis  supra;  contra, 
Cumber  v.  Wayne  supra. 

"Bunge  V.  Koop  (1872)  48  N.  Y.  225;  Howard  v.  Norton  (N.  Y.  1873) 
65  Barb.  161 ;  Warren  v.  Skinner  ( 1850)  20  Conn.  559. 

"Singer  Sewing  Mach.  Co.  v.  Lee  (1907)  105  Md.  663;  Harper  v. 
Graham  (1851)  20  Oh.  105;  cf.  Saunders  v.  Whitcomb  (1900)  177  Mass. 
457- 

"Engbretson  v.  Seiberling  (1904)  122  la.  522;  Melroy  v.  Kemmerer 
(1907)  218  Pa.  381;  Dawson  v.  Beall  (1882)  68  Ga.  328.  No  accord  and 
satisfaction  results,  however,  when  the  original  debt  was  not  such  a  one  as 
would  be  barred  by  banknfptcy.  Schlessmger  i:  Schlessinger  (1907)  39 
Colo.  44. 

"Clark,  Contracts,  §  294;  2  Parsons,  Contracts,   (9th  ed.)  *7i3  et  seq. 

"See  Dreyfus  v.  Roberts  supra;  Flynn  v.  Hurlock  (1900)   194  Pa.  462. 

"Gray  v.  Barton  (1873)  55  N.  Y.  68;  McKenzie  v.  Harrison  (1890) 
120  N.  Y.  260;  Holmes  v.  Holmes   (1902)   129  Mich.  412. 

"Clark,  Contracts,  193;  Anson,  Contracts,  (8th  ed.)   106,  383. 

"Tanner  v.  Merrill  (1895)  108  Mich.  58;  but  see  Cartan  v.  Tackaberry 
Co.   (1908)    139  la.  586. 
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Harry  Davenport,  Editor-iv^Charge. 
H.  Bartow  Farr,  Associate  Editor. 

Appeal  and  Error — Motions  by  Both  Parties  for  Directed  Ver- 
dict.— At  the  close  of  the  testimony,  which  was  conflicting,  both  parties 
moved  for  a  directed  verdict,  without  requesting  other  instructions. 
Held,  one  judge  dissenting,  such  requests  amounted  to  a  waiver  of 
a  jury  trial.  Lawton  v.  Carpenter  et  al.  (C.  C.  A.,  4th  Cir.  1912)  195 
Fed.  362. 

A  motion  to  direct  made  by  one  of  the  parties  is  in  effect  a  con- 
tention that  the  material  facts  are  undisputed,  and  are  sufficient  in 
law  to  justify  his  recovery.  2  Thompson,  Trials  (2nd  ed.)  §  2267. 
Where  both  parties  request  a  directed  verdict,  and  do  nothing  more, 
they  therefore  affirm  and  agree  that  there  are  no  material  disputed 
questions  of  fact  to  be  determined  by  the  jury.  See  Empire  Cattle  Co. 
V.  Railroad  (1907)  210  U.  S.  1.  Thus  if  they  do  not  affirmative^^ 
request  before  the  directed  verdict  is  rendered  that  the  case  be  given 
to  the  jury,  they  are  concluded  by  the  court's  finding.  Minnahan  v. 
Railway  (1905)  138  Fed.  37;  Koehler  v.  Adler  (1879)  78  N.  Y.  287. 
Although  if  the  court  does  direct  a  verdict  supported  by  substantial 
evidence  its  correctness  cannot  be  questioned,  Kirtz  v.  Peek  (1889) 
113  K  Y.  222;  contra,  Thompson  v.  Brennan  (1899)  104  Wis.  564, 
since  the  parties  are  estopped  by  their  conduct  to  declare  on  appeal 
that  the  facts  should  have  been  submitted  to  the  jury,  Ormes  v.  Dauchy 
(1880)  82  N.  Y.  443,  a  motion  to  direct  should  not  be  granted,  unless 
the  parties  clearly,  though  impliedly,  consent  to  submit  the  facts  to 
the  court.  Poppitz  v.  German  Ins.  Co.  (1901)  85  Minn.  118.  Thus, 
where  there  are  any  additional  circumstances  tending  to  negative  such 
consent.  Wolf  v.  Sign  Printing  Co.  (1908)  233  111.  501,  such  as  the 
existence  of  material  disputed  facts,  German  Sav.  Bank  v.  Bates  Imp. 
Co.  (1900)  111  la.  432,  the  court  ought  not  to  direct  a  verdict  unless 
all  the  evidence  introduced  favoring  one  party,  if  true,  is  insufficient 
as  a  matter  of  law  to  establish  his  case.  Thompson  v.  Brennan  supra; 
Empire  Cattle  Co.  v.  Railroad  supra. 

Bankruptcy — Partnership — Administration  of  Partner's  Property. — 
A  partnership  committed  an  act  of  bankruptcy,  both  members  partici- 
pating. One  partner,  since  he  was  chiefly  engaged  in  farming,  was 
exempt  from  adjudication  as  an  involuntary  bankrupt.  Held,  the  other 
partner  and  the  firm  could  be  adjudged  bankrupts,  while  the  non- 
adjudicated  partner  must  surrender  his  individual  assets  for  adminis- 
tration with  those  of  the  firm.  In  re  R.  F.  Duke  &  Son  (D.  C,  N.  D. 
Ga.  1912)  199  Fed.  199.    See  Notes,  p.  143. 

Bankruptcy — Rescission  by  Defrauded  Vendor — Rights  Against 
Trustee. — A  defrauded  vendor  of  chattels  sought  to  reclaim  the  prop- 
erty from  the  vendee's  trustee  in  bankruptcy.  Held,  he  could  not  re- 
cover.   In  re  Whatley  Bros.  (D.  C,  N.  D.  Ga.  1912)  199  Fed.  326. 

The  amendment  of  1910  to  §  47-a^  of  the  Bankruptcy  Act,  by  in- 
vesting the  trustee  with  not  simply  the  title  of  the  bankrupt,  which  he 
formerly  had,  York  Mfg.  Co.  v.  Cassell  (1906)  201  U.  S.  344;  Thomp- 
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son  V.  Fairbanks  (1905)  196  U.  S.  516,  but  with  the  rights  of  a  judg- 
ment or  attaching  creditor,  In  re  Waite-Rohhins  (1911)  27  Am.  Bankr. 
541;  In  re  Franklin  Lumber  Co.  (1911)  26  Am.  Bankr.  37,  gives  him 
the  benefits  of  the  various  state  recording  acts,  see  Collier,  Bankruptcy 
(9th  ed.)  661;  In  re  Calhoun  Supply  Co.  (1911)  189  Fed.  537,  and 
thereby  enables  him  to  avoid,  on  behalf  of  the  creditors.  In  re  Ham- 
mond (1911)  26  Am.  Bankr.  336,  all  unrecorded  liens  valid  by  the 
state  law  against  the  bankrupt  but  not  against  judgment  or  attaching 
creditors.  In  re  Williamsburg  Knitting  Mill  (1911)  190  Fed.  871;  In 
re  Farmers'  Supply  Co.  (1912)  196  Fed.  990;  In  re  Kreuger  (1912)  27 
Am.  Bankr.  623;  contra,  In  re  Flatland  (1912)  196  Fed.  310;  see  In  re 
Landsman  (1910)  183  Fed.  647.  To  bring  the  trustee  within  the 
recording  acts  was,  indeed,  the  chief  purpose  of  the  amendment.  See 
In  re  Bazemore  (1911)  189  Fed.  236.  As  against  a  defrauded  vendor, 
however,  only  bona  fide  purchasers  prevail,  see  Kingsbury  v.  Smith 
(1842)  13  N.  H,  109;  see  Mashbum  v.  Dannenberg  (1903)  117  Ga. 
567;  Code  of  Georgia  (1911)  §  4120,  and  neither  judgment  nor  attach- 
ing creditors  come  within  this  class.  Oswego  Starch  Co.  v.  Lendrum 
(1881)  57  la.  573;  Phillips  v.  Boquemore  (1895)  96  Ga.  719.  It  there- 
fore seems,  contrary  to  the  principal  case,  that  §  47-a^  would  not 
render  the  trustee's  claim  paramount  to  that  of  the  defrauded  vendor. 
This  result  has  lately  been  reached  in  the  District  Court  for  Colorado. 
In  re  Appel  (1912)  198  Fed.  322. 

Carriers — Connecting  Carrier — Lubility  on  Special  Contract. — An 
express  company  received  a  body  for  delivery  to  an  extra-terminal 
destination,  under  the  consignor's  special  contract  to  pay  the  entire 
charges.  Through  the  initial  carrier's  mistake  a  payment  of  its  rates 
was  exacted  from  the  connecting  carrier,  who  refused  to  deliver  to  the 
consignee  until  charges  for  the  entire  distance  were  paid.  Held,  the 
consignee  could  recover  damages  from  the  connecting  carrier  for  the 
delay.    Alcorn  v.  Adams  Express  Co.  (Ky.  1912)  146  S.  W.  747. 

Under  the  general  American  doctrine,  a  shipment  to  an  extra- 
terminal  destination  may  give  rise  to  a  contract  between  the  consignor 
and  each  succeeding  carrier,  or  to  a  through  contract  with  the  initial 
carrier,  according  to  the  intention.  See  Perkins  v.  Railroad  Co.  (1859) 
47  Me.  573.  In  the  former  case  the  majority  of  jurisdictions  hold 
that,  in  the  absence  of  proof  of  prior  association,  see  Shewalter  v.  Mo. 
Pac.  By.  Co.  (1900)  84  Mo.  App.  589,  the  initial  carrier  is  the  agent 
of  the  consignor  in  contracts  with  succeeding  carriers.  Price  v.  D. 
&  R.  G.  Ry.  Co.  (1888)  12  Colo.  402.  In  the  latter  case  a  suit  in 
contract  by  the  consignor  is  sometimes  allowed  against  the  connecting 
carrier;  Halliday  v.  St.  L.,  K.  C.  &  N.  Ry.  Co.  (1881)  74  Mo.  159; 
but  see  Johnson  v.  East  Tenn.  Ry.  Co.  (1892)  90  Qa.  810;  and  this 
also  is  to  be. justified  upon  the  theory  of  the  initial  carrier's  agency 
for  the  consignor.  Sanderson  v.  Lamberton  (Pa.  1813)  6  Binn.  129. 
To  hold  the  connecting  carrier  as  principal  is  open  to  the  objec- 
tion that  if  the  agency  is  sought  to  be  founded  upon  an  assumed 
prior  authority,  see  B.  &  0.  8.  W.  R.  R.  Co.  v.  Clift  (1911)  142  Ky. 
573,  the  assumption  would  often  be  contrary  to  fact;  while  if  sought 
to  be  justified  upon  the  theory  of  ratification,  see  P.  C.  C.  &  St.  L. 
Ry.  Co.  V.  Yiers  (1902)  113  Ky.  526,  the  justification  would  not  apply 
when  the  connecting  carrier  is  not  specified  in  the  original  contract. 
Keighley  v.  Durant  L.  R.  [1901]  A.  C.  240.  The  soundness  of  the  con- 
clusion in  the  principal  case  therefore  seems  doubtful.  See  Wells  v. 
Thomas  (1858)  27  Mo.  17. 
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Conflict  of  Laws — Comity — Enforcement  of  Foreign  Workmen's 
Compensation  Law. — The  plaintiff's  intestate  was  employed  by  the 
defendant  in  New  Jersey  and  was  fatally  injured  by  reason  of  the 
negligence  of  his  fellow  servants.  Held,  the  plaintiff  could  recover 
under  the  Workmen's  Compensation  Law  of  New  Jersey.  Pensabene 
V.  F.  &  J.  Auditore  Co.  (1912)  48  N.  Y.  L  J.  No.  67. 

The  existence  of  a  substantially  similar  statute  in  the  jurisdic- 
tion is  indeed  decisive  that  a  foreign  statute  is  not  against  the  public 
policy  of  the  forum,  StewaH  v.  Bait.  &  0.  B.  B.  Co.  (1897)  168  U.  S. 
445;  Burns  v.  Grand  Bapids  By.  Co.  (1887)  113  Lid.  169,  but  it  is 
not,  by  the  prevailing  modern  view,  an  indispensable  condition  of 
jurisdiction.  Chicago  &  E.  I.  By.  Co.  v.  Bouse  (1899)  178  HI.  132; 
Herrick  v.  Minneapolis  By.  Co.  (1883)  31  Minn.  11;  Morrisette  v. 
Canadian  Pacific  By.  Co.  (1903)  76  Vt.  367.  Nevertheless,  in  some 
States,  the  non-existence  of  a  similar  statute  will,  it  seems,  still  defeat 
the  action.  Mexican  Nat.  B.  B.  Co.  v.  Jackson  (1896)  89  Tex.  107; 
Anderson  v.  M.  &  St.  P.  By.  Co.  (1875)  37  Wis.  321;  but  see  Bain  v. 
Northern  Pacific  By.  Co.  (1904)  120  Wis.  412.  The  foreign  statute 
sought  to  be  enforced  in  the  principal  case,  however,  not  only  lacked 
a  counterpart  in  the  jurisdiction,  but  was  similar  to  the  act  declared 
unconstitutional  in  Ives  v.  South  Buffalo  By.  Co.  (1911)  201  N.  Y. 
271.  Even  had  the  two  statutes  been  precisely  alike,  it  might  be 
argued  that  the  local  legislature,  in  passing  the  law,  had  sufficiently 
declared  it  to  be  in  harmony  with  the  public  policy  of  the  State  to 
justify  the  enforcement  here  of  a  like  foreign  law  though  the  local 
statute  proved  to  be  unconstitutional.  But,  as  the  principal  case  points 
out,  the  New  Jersey  law,  by  its  elective  feature,  avoids  the  constitu- 
tional objection  that  was  fatal  in  the  Ives  case,  and  can  properly  be 
enforced  in  New  York.  Alhanese  v.  Stewart  (1912)  48  N.  Y.  L.  J. 
1256;  Schweitzer  v.  Hamburg-American  Line  (1912)  48  N.  Y.  L. 
J.  No.  57. 

Conflict  of  Laws — ^Domicile — Execution  of  Power  by  Will. — The 
deceased,  domiciled  in  Italy  at  her  death,  was  donee  of  a  power  of 
appointment  over  personalty,  vested  in  her  under  the  will  of  a  resident 
of  New  York.  She  executed  a  will  which  was  a  valid  exercise  of  the 
power  under  the  laws  of  New  York  but  not  under  those  of  Italy. 
Held,  the  power  was  properly  exercised.  In  re  N.  Y.  Life  Ins.  &  Trust 
Co.  (1913)  48  N.  Y.  L.  J.  No.  87. 

When  there  is  a  power  of  appointment  to  be  eifecuted  by  will,  it 
seems  clear  that  in  order  to  exercise  it  the  donee  must  leave  a  will 
valid  under  the  law  of  his  domicile.  Minor,  Conflict  of  Laws,  §  150; 
9  Columbia  Law  Review  190.  The  English  courts,  however,  have 
recognized  as  wills  instruments  which  conformed  to  the  law  of  the 
donor's  domicile.  In  re  Huber  L.  R.  [1896]  P.  Div.  209;  Murphy  v. 
Deichler  L.  R.  [1909]  A.  C.  446.  This  confusion  probably  arises 
from  the  fact  that  by  statute  a  general  devise  of  personal  property 
usually  serves  also  as  an  execution  of  any  power  which  the  testator 
may  possess.  N.  Y.  Pers.  Prop.  Law,  §  18.  This,  however,  is  only 
an  exercise  of  the  donee's  authority  to  act  for  the  donor,  see  Osgood 
V.  Bliss  (1885)  141  Mass.  474,  the  property  transferred  under  the  power 
passing  to  the  appointee  not  from  the  donee  but  from  the  donor  under 
the  instrument  creating  the  power.  In  re  Harbeck  (1900)  161  N.  Y. 
211.  In  such  a  case,  the  lex  domicilii,  which  governs  the  disposition 
of  personal  property,  should,  it  seems,  be  that  of  the  creator  of  the 
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power.  Sewall  v.  Wilmer  (1882)  132  Mass.  131.  In  determining 
whether  or  not  a  valid  will  operates  as  an  execution  of  the  power 
this  rule  has  been  generally  applied  both  in  England,  In  re  Price 
L.  E.  [1900]  1  Ch.  442,  and  in  this  country.  Cotting  v.  DeSartiges 
(1892)  17  E.  I.  668;  Prince  de  Beam  v.  Winans  (1909)  111  Md.  434; 
Bingham's  Appeal  (1870)  64  Pa.  345.  Since  the  form  of  the  will  in 
the  principal  case  complied  with  the  requirements  of  the  laws  of 
Italy,  the  court  very  properly  applied  the  law  of  New  York  in  constru- 
ing the  will's  effect  upon  the  power. 

Conflict  of  Laws — Domicile  of  Lunatic. — The  decedent,  a  native 
of  Canada,  established  his  domicile  in  New  York.  After  expressing 
his  intention  to  return  to  his  birthplace,  he  became  insane  and  a  com- 
mittee appointed  for  him  in  New  York  took  him  back  to  Canada  where 
he  died.  Held,  his  domicile  for  purposes  of  succession  was  in  Canada. 
In  re  Rohitaille  (1912)  138  N.  Y.  Supp.  391. 

To  change  his  domicile  one  must  not  only  have  an  intention  to 
abandon  the  old  domicile,  Moorhotise  v.  Lord  (1863)  10  H.  L.  272; 
Dupuy  V.  Wurtz  (1873)  53  N.  Y.  556,  but  must  also  effect  a  voluntary 
removal  to  the  new.  Harral  v.  Harral  (1884)  39  N.  J.  Eq.  279;  Pitts- 
field  V.  Detroit  (1866)  53  Me.  442.  The  latter  element  is  lacking  in  the 
principal  case  and  ordinarily  the  general  rule  would  apply  that  a 
person  retains  the  domicile  he  i)ossessed  at  the  time  he  became  insane, 
if  by  reason  of  his  mental  incapacity  he  is  unable  to  exercise  his  will 
and  has  not  the  power  voluntarily  to  remove  to  a  new  one.  Hephum 
V.  Shirving  (1861)  9  Weekly  E.  764;  Freeport  v.  Supervisors  (1866) 

41  111.  495;  cf.  Talbot  v.  Chamberlain  (1889)  149  Mass.  57.  Eelying 
on  the  fact  that  a  committee  of  an  incompetent  has  custody  over  his 
person  and  may  determine  the  locality  of  his  residence,  Holyoke  v. 
Raskins  (Mass.  1827)  5  Pick.  20;  see  Dicey,  Confl.  of  Laws  (2nd  ed.) 
149,  some  courts  have  held  that  his  domicile  also  may  be  fixed  by  his 
committee,  when  the  change  is  made  within  the  limits  of  the  State 
in  which  the  committee  is  appointed.     Anderson  v.  Anderson  (1869) 

42  Vt.  350;  Hill  v.  Horton  (N.  Y.  1886)  4  Dem.  88;  cf.  Lamar  v. 
Micou  (1884)  112  U.  S.  452.  Even  where  the  rights  of  succession 
are  affected,  there  is  a  tendency  on  the  part  of  the  courts  to  interfere 
only  when  the  change  is  not  made  in  good  faith  and  for  the  best 
interests  of  the  incompetent.  State  ex  rel.  Raymond  v.  Lawrence 
(1902)  86  Minn.  310;  Wood  v.  ^food  (N.  Y.  1836)  5  Paige  596; 
Wheeler  v.  Hollis  (1857)  19  Tex.  522.  Moreover,  it  is  always  within 
the  power  of  the  court  to  authorize  the  establishment  of  a  foreign 
domicile  for  an  incompetent,  see  State  ex  rel.  Raymond  v.  Lawrence 
supra,  and  there  is  no  reason  why  it  should  not  have  the  power  to  ratify 
the  unauthorized  acts  of  a  committee  as  well. 

Constitutional  Law — ^Eight  of  Householder  to  Keep  and  Bear 
Arms. — The  accused  was  arrested  for  keeping  a  pistol  in  his  room 
under  an  act  making  a  misdemeanor  the  possession  of  concealable 
fire  arms  without  a  permit.  Held,  such  possession  was  an  offense 
within  the  statute  which,  so  construed,  was  constitutional.  People 
ex  rel  Darling  v.  Warden  of  City  Prison  (1913)  48  N.  Y.  L.  J.  No.  82. 
It  would  seem  that  a  construction  prohibiting  a  householder's 
possession  without  a  permit  of  a  pistol  even  for  purposes  of  self 
defense,  should  be  avoided  where  possible,  as  tending  to  encourage 
rather  than  prevent  the  commission  of  crime.     Such  a  construction. 
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certainly,  shows  the  present  narrow  compass  of  the  right  to  keep  and 
bear  arms.  While  the  guaranty  of  the  Federal  Constitution  is  not 
binding  on  the  States,  United  States  v.  Cruikshank  (1875)  92  U.  S. 
542,  the  Bill  of  Rights  of  New  York  contains  a  similar  provision. 
Consolidated  Laws  (1909)  Ch.  14,  Art.  2,  §  4.  This  right  was  originally 
extended  for  the  purpose  of  securing  a  well-regulated  militia  as  op- 
posed to  a  standing  army,  State  v.  Buzzard  (1842)  4  Ark.  18;  An- 
drews V.  State  (Tenn.  1871)  3  Heisk.  165,  and  accordingly  it  is 
recognized  only  as  a  civil  right,  and  not  as  a  personal  right  of  self 
defense.  State  v.  Shelhy  (1886)  90  Mo.  302;  State  v.  Reid  (1840) 
1  Ala.  612;  contra.  Bliss  v.  Comm.  (Ky.  1822)  2  Litt.  90.  The 
possession  of  arms  for  purposes  of  self  defense  may,  therefore,  within 
this  provision,  be  absolutely  prohibited  unless  the  weapons  also  are  to 
be  classified  as  arms,  State  v.  Reid  supra;  see  12  Columbia  Law 
Review  75,  interpreted  in  the  light  of  military  nomenclature.  State 
v.  Workman  (1891)  35  W.  Va.  367,  This  is  a  question  of  fact  vary- 
ing with  the  advance  of  military  equipment,  and  the  decision  that  the 
weapons  in  question  are  not  arms  in  this  sense  seems  correct.  The 
constitutionality  of  the  statute  under  the  due  process  clause  is  open 
to  doubt,  see  27  Bench  &  Bar  70,  if  it  must  depend  on  its  reason- 
ableness for  justification  under  the  police  power. 

Contracts — Accord  and  Satisfaction. — The  defendant  admitted  the 
validity  of  the  plaintiff's  demand  for  rent,  but  claimed  a  set-off.  He 
therefore  sent  as  full  satisfaction  a  sum  less  than  the  amount  demanded 
by  the  plaintiff.  The  latter  accepted  this  sum  and  sued  for  the  residue. 
Held,  he  could  not  recover.  Brewster  v.  Silverstein  (N.  Y.  1912)  137 
N.  Y.  Supp.  912.    See  Notes,  p.  156. 

Contracts — Accord  and  Satisfaction — Settlement  of  Disputed 
Debt. — The  defendant  remitted  a  check  "in  settlement",  but  made 
out  for  a  sum  less  than  the  disputed  demand  of  the  plaintiff.  The 
latter  cashed  the  check  but  at  once  replied  that  it  accepted  the  sum 
only  on  account.  Held,  there  was  an  accord  and  satisfaction.  Part- 
ridge Lumber  Co.  v.  Phelps-Burruss  Lumber  &  Coal  Co.  (Neb.  1912) 
136  N.  W.  65. 

A  contract  of  accord  and  satisfaction  of  a  disputed  or  unliquidated 
debt  is  created  by  a  part  payment  which  is  accepted  in  full  settlement. 
13  Columbia  Law  Review  156.  But  it  seems  clear  that  mere  acceptance 
of  the  money  will  cancel  the  obligation  only  if  the  tender  is  made 
clearly  on  that  condition.  Preston  v.  Grant  (1861)  34  Vt.  201;  De  Kalh 
I.  W.  V.  Q.  E.  White  &  Co.  (1894)  59  Bl.  App.  171;  but  see  Ins.  Co. 
v.  Canan  (1900)  195  Pa.  589.  When  the  condition  is  clear,  it  is  con- 
sidered, in  a  few  jurisdictions,  a  question  for  the  jury  whether  it  was 
in  fact  accepted  on  the  condition.  Day  v.  McLea  (1889)  L.  R.  22 
Q.  B.  D.  610;  Robinson  v.  R.  R.  Co.  (1891)  84  Mich.  658;  see 
Canadian  Fish  Co.  v.  McShane  (1908)  80  Neb.  551.  It  has  also  been 
considered  that  keeping  the  money  estops  the  creditor  to  claim  the 
residue,  Perkins  v.  Headley  (1892)  49  Mo.  App.  556,  though  it  seems 
that  the  debtor  does  not  change  his  position  in  reliance  upon  the 
representation  contained  in  the  acceptance.  The  result  arrived  at  in 
the  principal  case,  however,  is  reached  in  most  jurisdictions  on  the 
logical  principle  that,  since  an  offer  can  be  accepted  only  in  the 
terms  in  which  it  is  made,  Langdell,  Contracts  (2nd  ed.)   §  17,  the 
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acceptance  of  the  money  is  conclusive  of  complete  satisfaction,  and 
any  expression  of  denial  is  disregarded  as  inconsistent  with  the  act 
of  acceptance.  Fuller  v.  Kemp  (1893)  138  K  Y.  231 ;  Potter  v.  Doug- 
lass (1877)  44  Conn.  541;  Ostrander  v.  Scott  (1896)  161  111.  339;  Keck 
V.  Fire  Ins.  Co.  (1893)  89  la.  200. 

Contracts — Anticipatory  Breach — Jurisdiction. — Before  the  date  for 
performance,  which  was  to  take  place  in  Argentina,  the  defendant 
cabled  from  New  York  to  the  plaintiff  in  Buenos  Ayres,  absolutely 
repudiating  the  contract.  Held,  the  breach  occurred  in  New  York. 
Wester  v.  Casein  Co.  of  America  (1912)  206  N.  Y.  506. 

Cases  of  anticipatorj'  breach  constitute  an  exception  to  the  gen- 
eral rule  that  a  contract  can  be  broken  only  at  the  place  where  it  is  to 
be  performed,  for  it  is  the  expression  by  one  of  the  parties  to  the  other, 
unequivocally  evidencing  an  intention  of  being  no  longer  bound,  which 
forms  the  basis  of  the  cause  of  action.  Although  the  weight  of  au- 
thority is  to  the  contrary,  Hamilton  v.  Barr  (1886)  18  Ir.  L.  R.  297; 
Mathews  v.  Alexander  (1873)  Ir.  R.  7  C.  L.  575;  see  Cherry  v.  Thomp- 
son (1872)  L.  R.  7  Q.  B.  573,  it  seems  unreasonable  to  contend  that 
there  can  be  any  expression  or  notice  to  the  other  party  by  the  mere 
mailing  of  a  letter.  C.  P.  I.  Co.  v.  Aetna  Ins.  Co.  (1891)  127  N".  Y. 
608.  Moreover,  communication  of  the  intention  to  repudiate  seems 
the  more  essential,  since  the  other  party  upon  such  notice  has  an 
election  to  consider  the  contract  broken  and  sue  at  once.  Frost  v.  Knight 
(1872)  L.  R.  7  Ex.  Ill;  Holloway  v.  Griffith  (1871)  32  la.  409,  or 
to  waive  this  breach  by  waiting  until  the  time  for  performance.  Oa 
Nun  V.  Palmer  (1911)  202  N.  Y.  483;  Heery  v.  Reed  (1909)  80  Kan. 
380;  see  Kadish  v.  Young  (1883)  108  HI.  170.  The  court,  however, 
regarded  their  decision  as  naturally  following  the  rule  of  Adams  v. 
Lindsell  (1818)  1  B.  &  Aid.  681,  that  an  offer  by  mail  becomes  a 
binding  promise  when  the  acceptance  is  posted.  In  Vassar  v.  Camp 
(1854)  11  N.  Y.  441  this  doctrine  is  based  upon  the  theory  that  by  the 
manner  of  making  the  offer  the  offeror  indicates  the  mode  of  accept- 
ance. It  would  be  difficult  to  contend  that  similar  directions  are  given 
for  breaking  the  contract.  But  since  the  doctrine  originating  in 
Adams  v.  Lindsell  supra  cannot  be  justified  upon  any  sound  principle, 
Langdell,  Contracts,  §  33,  it  is  difficult  to  define  its  scope,  and  the 
decision  in  the  principal  case  seems  a  natural  extension  of  that  rule. 

Contracts — Consideration — Promise  to  Perform  Contractual  Obli- 
gation.— After  the  plaintiff  had  incurred  great  expense  under  a  con- 
struction contract,  the  defendant  gave  notice  that  it  would  not  pay 
the  agreed  prices.  The  plaintiff  then  accepted  a  less  favorable  pro- 
posal by  the  defendant  covering  the  same  subject  matter,  insisting 
throughout  that  the  new  contract  was  not  by  way  of  substitution  but 
merely  in  mitigation  of  damages.  Held,  he  could  not  recover  for  the 
breach  of  the  first  contract.  McCahe  Construction  Co.  v.  Utah  Con- 
struction Co.  (D.  C,  D.  Ore.  1912)  199  Fed.  976. 

The  court  apparently  rests  its  decision  upon  the  proposition  that  a 
second  contract  between  the  same  parties  covering  the  same  subject 
matter  necessarily  supersedes  the  first  contract.  See  International 
Coat  Co.  V.  Lomond  (1894)  155  U.  S.  303.  The  fallacy  in  this  argu- 
ment rests  in  assuming  that  there  is  a  second  contract.  Such  an  as- 
sumption can  be  true  only  where  a  rescission  of  the  first  contract 
may  be  reasonably  implied  from  the  circumstances,  or  where  the  act 
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of  making  a  new  agreement  is  regarded  as  conclusive  evidence  of  a 
rescission.  See  Rogers  v.  Rogers  (1885)  139  Mass.  440;  Rollins  v. 
Marsh  (1*880)  128  Mass.  116.  For  unless  a  rescission  is  found  the 
promise  of  either  party  to  perform  his  existing  legal  obligation  cannot 
constitute  a  consideration  for  the  other's  undertaking,  and  hence  the 
second  agreement  is  a  nullity.  Ayers  v.  Railroad  (1879)  52  la.  478; 
Stilk  V.  Myrich  (1809)  2  Campb.  317.  The  doctrine  which  forces  the 
implication  of  an  intention  to  rescind  from  the  recital  of  a  new  agree- 
ment is  repudiated  generally  throughout  the  United  States.  See 
King  v.  Dvluth,  M.  &  N.  Ry.  Co.  (1895)  61  Minn.  482;  Vanderhilt 
V.  Schreyer  (1883)  91  N.  Y.  392.  It  is  submitted,  therefore,  that  the 
plaintiff  should  have  been  allowed  to  recover  upon  the  original  agree- 
ment. See  Lawrence  v.  Porter  (1894)  63  Fed.  62;  Endriss  v.  Belle  Isle 
Ice  Co.  (1882)  49  Mich.  279. 

Corporations — Common  Directors — ^Effect  on  Inter-Corporate  Con- 
tracts.— The  president  and  principal  owner  of  the  plaintiff  company 
entered  into  a  contract  with  the  defendant,  in  which  he  was  a  dummy 
director  and  chairman  of  the  executive  committee,  presiding  when 
the  contract  was  approved,  though  not  voting.  Held,  the  contract 
was  voidable.  Globe  Woolen  Co.  v.  Utica  Gas  &  Electric  Co.  (1912) 
136  N.  Y.  Supp.  24. 

In  many  cases  the  mere  presence  of  common  directors  r^ardless 
of  their  number  permits  the  avoidance  of  intercorporate  contracts 
even  though  fairly  entered  into,  on  the  ground  that  a  director  is,  in 
reality,  contracting  with  himself  as  fiduciary.  Pearson  v.  Concord 
R.  R.  Co.  (1883)  62  N.  H.  537;  O'Connor  v.  Coosa  Furnace  Co:  (1891) 
95  Ala.  614;  see  People  ex  rel.  Plugger  v.  Township  Board  (1863)  11 
Mich.  222;  cf.  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §  957.  This  argument  might 
prevail  when  a  majority  of  the  directorate  of  one  corporation  are  rep- 
resented in  the  other,  but  when  a  minority  only  are  adversely  in- 
volved, their  influence  is  not  controlling  and  the  contract  should  be 
supported  if  fair.  Booth  v.  Robinson  et  al.  (1881)  55  Md.  419;  see 
U.  8.  Rolling  Stock  Co.  v.  Railway  Co.  (1878)  34  Oh.  St.  450.  But, 
it  is  submitted,  convenience  requires  that  corporate  operations  should 
not  be  unduly  restricted;  the  presence  of  common  directors  should 
only  subject  all  intercorporate  contracts  to  close  scrutiny.  City  Nat. 
Bank  v.  Merchants'  Nat.  Bank  (Tex.  1907)  105  S.  W.  338;  Robotham 
V.  Prudential  Ins.  Co.  (1903)  64  N.  J.  Eq.  673,  whether  a  minority, 
a  majority,  or  even  all  the  directors  of  one  corporation  are  represented 
in  the  other.  Evansville  etc.  Co.  v.  Bank  of  Commerce  (1895)  144 
Ind.  34;  San  Diego  R.  R.  Co.  v.  Pacific  Beach  Co.  (1896)  112  Cal.  53; 
Alexander  v.  Williams  (1883)  14  Mo.  App.  13.  In  the  principal  case, 
unfairness  was  apparently  found  in  the  fact  that  the  common  director 
presided  over  the  meeting  of  the  executive  committee  which  approved 
the  contract.     See  Ashley  v.  Kinnan  (1888)  2  N.  Y.  Supp.  574. 

Corporations — Dissolution — Liability  of  New  Company  for  Tort 
CoMMrrTED  During  Period  of  Dissolution. — A  corporation  failed  to 
pay  a  franchise  tax  under  a  statute  providing  for  dissolution  in  such 
event.  The  stockholders  proceeded  with  the  business  until  notice  of 
dissolution,  when  they  organized  a  new  corporation,  which  assumed 
the  liabilities  of  the  old  company  and  those  accruing  during  the  in- 
terval.   A  servant  was  injured  while  the  stockholders  were  in  control. 
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Held,  he  could  recover  against  the  stockholders  and  the  new  corpo- 
ration jointly.    Jones  v.  Francis  ei  al.  (Wash.  1912)  127  Pac.  307. 

Whether  the  statute  in  the  principal  case  looked  to  an  immediate 
destruction  of  the  corporation  without  the  necessity  of  affirmative  pro- 
ceedings by  the  state  would,  it  seems,  not  govern  the  result,  for  in  that 
event  the  stockholders,  in  continuing  the  business,  would  be  liable  as 
partners.  See  Abhott  v.  Omaha  Smelting  Co.  (1876)  4  Neb.  416.  The 
case  then  falls  within  the  rule  that  when  a  new  corporation  takes 
over  the  assets  of  either  a  corporation,  Grenell  v.  Detroit  Gas  Co. 
(1897)  112  Mich.  70,  or  a  partnership,  Campbell  v.  Bank  (1896)  49 
Neb.  143,  and  assumes  the  liabilities,  recovery  can  be  had  directly 
against  it.  This  is  sometimes  based  upon  the  theory  that  the  assets 
are  taken  as  a  trust  fund,  Hurd  v.  Laundry  Co.  (1901)  167  N.  Y.  89, 
but  this  would  not  explain  the  case  of  a  contingent  claim  for  damages, 
where  the  rule  is  nevertheless  applied.  See  Grenell  v.  Detroit  Gas  Co. 
supra.  Nor  is  a  second  reason,  that  the  new  company  is  the  same 
corporation,  see  State  v.  B.  &  L.  R.  R.  Co.  (1893)  77  Md.  489,  satis- 
factory, for  it  is  contrary  to  fact,  particularly  when  the  new  corpora- 
tion succeeds  a  partnership.  See  Campbell  v.  Bank  supra.  The  prin- 
ciple, it  seems,  is  to  be  founded  upon  the  theory  that  the  claimant  re- 
covers as  the  beneficiary  of  a  contract,  whereby  circuity  of  action  is 
avoided.  See  Langhorne  v.  Railway  Co.  (1895)  91  Va.  369.  But  it 
would  seem  to  follow,  inasmuch  as  the  right  of  action  against  the 
partners  was  in  tort,  and  that  against  the  corporation  in  contract, 
that  in  the  absence  of  statute  the  defendants,  though  both  liable,  were 
improperly  joined.    Langhorne  v.  Railway  Co.  supra. 

Corporations — Minority  Stockholder's  Right  to  Enjoin  Breach  of 
Sherman  Act. — A  minority  stockholder  of  an  interstate  carrier  sought 
to  restrain  the  sale,  by  other  stockholders,  of  the  controlling  interest 
in  his  company  to  a  competing  carrier,  in  violation  of  the  Sherman 
Anti-Trust  Act.  Held,  the  injunction  should  be  granted.  Delavaoi 
et  al.  V.  New  York,  New  Haven  &  Hariford  Railroad  Co.  et  al.  (1912) 
137  N.  Y.  Supp.  207.    See  Notes,  p.  154. 

Corporations — ^Right  of  Corporation  to  Purchase  Its  Own  Stock. — 
The  plaintiff  sought  specific  performance  of  a  contract  under  which 
he  had  purchased  stock  in  the  defendant  corporation  and  by  which 
the  latter  had  agreed  to  repurchase  the  same  at  the  plaintiff's  option. 
Held,  specific  performance  would  not  be  decreed,  since  a  corporation 
has  no  power  to  contract  to  purchase  its  own  shares.  Wilson  v. 
Torchon  Lace  &  Mercantile  Co.  (Mo.  1912)  149  S.  W.  1166.  See 
Notes,  p.  148. 

Corporations — Stock  Issue — Preferred  Stockholder's  Right  to  Prf.- 
EMPTiON. — A  corporation  issued  new  common  stock,  representing  sur- 
plus profits,  and  gave  common  stockholders  alone  a  pre-emptive  right 
to  subscribe  at  par.  The  plaintiff,  a  preferred  stockholder,  whose  share 
in  profits  was  limited  to  cumulative  dividends,  sought  to  subscribe  to 
the  new  stock  in  order  to  preserve  his  balance  of  voting  power.  Held, 
the  plaintiff  had  no  pre-emptive  right  to  the  common  stock,  though 
he  might  compel  the  company  to  issue  him  enough  new  preferred 
stock  to  maintain  his  share  in  the  control.  Russell  v.  American  Gas 
&  Electric  Co.  (1912)  136  N.  Y.  Supp.  602.    See  Notes,  p.  146. 
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Equity — Covenants — Agreement  to  Pay  Profits. — The  assignor  of 
the  plaintiff  conveyed  mines  to  the  defendant's  grantor,  who  agreed 
to  pay  at  stated  periods  a  percentage  of  the  net  profits  arising  from, 
the  operation  of  the  mines,  until  such  payments  equalled  the  amount 
of  the  purchase  price.  Held,  the  agreement  was  binding  upon  the  de- 
fendant, who  took  with  notice.  Hinchman  v.  Consolidated  Arizona 
Smelting  Co.  (D.  C,  D.  Me.  1912)  198  Fed.  907. 

A  covenant  to  pay  a  share  of  the  profits  arising  from  the  use  of 
land  is  similar  to  a  covenant  to  pay  rent,  in  that  the  subject  matter 
in  either  case  issues  out  of  the  land;  but  the  relations  between  the 
parties  is  not  that  of  landlord  and  tenant,  and  hence  there  is  lacking 
the  privity  of  estate  necessary  to  a  covenant  running  with  the  land  at 
law.  See  2  Columbia  Law  Eeview  555.  Nor  is  the  principle  of  Tulk 
V.  Moxhay  (1848)  2  Phil.  774,  that  one  coming  to  the  land  with  notice 
of  a  covenant  restricting  its  use  will  be  prohibited  from  doing  any- 
thing in  breach  of  that  covenant,  Maitland,  Equity,  165,  strictly  ap- 
plicable, for  an  agreement  to  share  profits  does  not  restrict  the  use 
of  the  property.  The  obligation  of  the  covenantor,  under  the  agree- 
ment, gives  rise  to  no  liability  until  he  has  received  money  represent- 
ing net  profits;  but  his  promise  to  share  such  profits  when  realized 
places  him  in  the  position  of  a  fiduciary.  See  Pratt  v.  Tuttle  (1884) 
136  Mass.  233;  Wilson  v.  Kennedy  (1907)  63  W.  Va.  1.  The  relation 
of  the  parties,  therefore,  is  more  properly  that  of  trustee  and  cestui 
que  trust,  and  upon  principles  of  trusts  the  defendant  in  the  principal 
case,  who  came  to  the  land  and  received  the  profits  with  notice  of 
the  plaintiff's  rights,  was  clearly  liable  to  account.  The  decision, 
therefore,  might  better  have  been  put  upon  that  ground  than  ux>on 
the  principle  of  restrictive  covenants,  although  both  classes  of  cases 
proceed  directly  from  the  fundamental  proposition  of  equity,  that 
one  who   acquires   legal  rights  shall  use  them  conscientiously.     See 

12  Columbia  Law  Eeview  756. 

Equity — Creditors'  Suit — Counsel  Fees. — In  a  creditors'  suit  a  sum 
in  excess  of  the  debt  was  realized.  Held,  one  judge  dissenting,  the  com- 
plainants were  not  entitled  to  an  allowance  for  counsel  fees  from  the 
surplus.  Huff  et  al.  v.  Bidwell  et  al.  (C.  C.  A.,  5th  Cir.  1912)  195 
Fed.  430. 

The  customary  allowance  of  counsel  fees  from  a  fund  produced  in 
court  at  the  instance  of  one  for  the  benefit  of  those  similarly  situated, 
as  by  a  creditors'  suit,  is  not  a  deviation  from  the  fundamental  proposi- 
tion, that,  except  in  the  extraordinary  instance  of  an  unfounded  claim 
unreasonably  or  maliciously  advanced,  see  Newell  v.  Sanford  (1862) 

13  la.  463 ;  Williams  v.  MacDougall  (1870)  39  Cal.  80,  attorneys'  fees 
cannot  be  taxed  against  the  adverse  party.  Rychman  v.  Parkins  (N.  Y. 
1836)  5  Paige  543;  Otoe  County  v.  Brown  (1884)  16  Neb.  394;  B.  & 
0.  R.  R.  Co.  V.  Brown  (1894)  79  Md.  442;  Strong  v.  Taylor  (1886) 
82  Ala.  213.  For  the  complainant,  in  bringing  suit  and  incurring 
expense,  is  deemed  to  act  as  the  agent  of  the  other  creditors,  and  the 
court,  in  allowing  counsel  fees  from  the  fund  in  court,  is  merely 
adopting  the  simplest  method  of  distributing  the  burden  among  those 
who  receive  the  benefit.  Trustees  v.  Greenough  (1881)  105  U.  S.  527; 
Whitsett  V.  City  etc.  Ass'n  (Tenn.  1877)  3  Cooper  526.  When,  how- 
ever, the  amount  of  the  fund  rises  above  the  total  necessary  to  dis- 
charge the  debts  an  allowance  to  counsel  from  the  general  fund  would 
result  not  in  paying  attorneys'  fees  from  the  dividends  of  the  creditors. 
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but  in  taxing  them  against  the  surplus  that  would  otherwise  go  to 
the  debtor.  Bradshaw  v.  Bank  (1905)  76  Ark.  501;  Salmina  v.  Juri 
(1892)  96  Cal.  418;  Citizens'  Nat.  Bank  v.  Manoni  (1882)  76  Va.  802; 
Roller  V.  Paul  (1906)  106  Va.  214.  Although  the  debtor  may  have 
been  incidentally  benefited  by  the  production  of  the  fund  in  court, 
this  service,  as  to  him,  is  voluntary.  Lamar  v.  Hall  (1904)  129  Fed. 
^  79;  Farmers'  Loan  &  Trust  Co.  v.  Green  (1897)  79  Fed.  222. 

EvroENCE — Recent  Fabrication — Consonant  Statement. — In  an  action 
for  personal  injuries  the  plaintiff's  testimony  was  attacked  by  evidence 
that  he  had  recently  fabricated  his  claim.  In  rebuttal  proof  was 
offered  of  .declarations  made  by  him  shortly  after  the  accident,  con- 
sistent with  his  testimony.  Held,  proof  of  the  declarations  was  rightly 
received.    Lyke  v.  Lehigh  Valley  R.  Co.  (Pa.  1912)  84  Atl.  595. 

Evidence  of  prior  statements  by  a  witness  are  generally  not  re- 
ceived to  corroborate  his  testimony,  for  they  are  no  more  convincing 
than  his  statements  under  oath.  EllicoH  v.  Pearl  (1836)  10  Pet.  412; 
Crooks  V.  Bunn  (1890)  136  Pa.  368.  To  this  usual  rule  some  cases 
make  an  exception  when  the  veracity  of  the  witness  is  attacked  by 
evidence  of  earlier  contradictory  statements,  and  allow  the  introduc- 
tion of  consistent  statements  in  rebuttal.  Graham  v.  McReynolds 
(1891)^0  Tenn.  673,  693;  State  v.  Whitfield  (1885)  92  N.  C.  831; 
Eohhs\.  State  (1892)  133  Ind.  404.  But  when  merely  the  veracity 
of  the  witness  is  in  question  this  evidence  is  usually  rejected  because 
of  its  very  slight  probative  value;  Commonwealth  v.  Jenkins  (1858) 
76  Mass.  485;  Mason  v.  Vestal  (1891)  88  Cal.  396;  though  it  may  be 
probative  when  the  veracity  of  the  contradicting  witness  is  in  issue. 
Stewart  v.  People  (1871)  23  Mich.  63,  73.  When,  however,  the  witness 
is  directly  charged  with  giving  his  testimony  from  an  improper  motive, 
proof  of  similar  declarations  made  by  him  at  a  time  when  the  imputed 
motive  or  plan  did  not  exist  becomes  distinctly  relevant,  not  to  prove 
the  testimony  true,  but  to  prove  that  it  is  not  part  of  an  improper 
scheme.  State  v.  Flint  (1888)  60  Vt.  304,  316;  Barkley  v.  Copeland 
(1887)  74  Cal.  1.  Upon  the  same  principle,  when  it  is  charged  that 
testimony  is  the  expression  of  a  recent  fabrication,  proof  of  prior 
consistent  statements  tend  to  disprove  the  contention  that  the  witness 
has  recently  fabricated  his  story,  and,  as  was  held  in  the  principal 
case,  are  therefore  admissible.  See  Baltimore  etc.  Ry.  Co.  v.  Knee 
(1896)  83  Md.  77;  Zell  v.  Commonioealth  (1880)  94  Pa.  258,  273. 

E\idence — Self  Defense — Communicated  Threats. — On  the  issue  of 
self  defense  the  defendant,  charged  with  homicide,  offered  to  testify 
that  threats  had  been  communicated  to  him  as  coming  from  the  de- 
ceased, though  there  had  been  no  evidence  to  show  that  they  were 
actually  made.  Held,  his  testimony  should  have  been  received, 
Rogers  v.  State  (Okla.  1912)  127  Pac.  365. 

On  the  issue  of  self  defense  threats  by  the  deceased  are  generally 
admissible  for  two  purposes.  On  the  one  hand,  where  there  is  some 
other  evidence  of  the  deceased's  aggression,  see  Gunter  v.  State 
(1896)  111  Ala.  23,  they  are  receivable  as  tending  to  show  that  he  was 
probably  the  aggressor.  Warrick  v.  State  (1906)  125  Ga.  133;  Lee  v. 
State  (1904)  72  Ark.  436;  Stokes  v.  People  (1873)  53  N.  Y.  164,  174. 
For  this  purpose,  since  they  reveal  only  the  mental  attitude  of  the 
deceased,  it  is  immaterial  whether  or  not  they  had  been  communicated 
to   the   defendant,   Leverich   v.   State    (1885)    105   Ind.    277;    Prine   v. 
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State  (1896)  73  Miss.  838;  Warrick  v.  State  supra,  if  they  were 
actually  made  by  the  deceased.  On  the  other  hand,  threats  may  be 
introduced  to  show  the  reasonableness  of  the  defendant's  apprehen- 
sion, by  coloring  some  act  of  the  deceased  at  the  time  of  the  fatality. 
State  V.  Tolla  (1905)  72  N.  J.  L.  515;  Logan  v.  State  (1884)  17  Tex. 
App.  50;  see  State  v.  Evans  (1890)  33  W.  Va.  417.  For  this  purpose, 
however,  since  the  effect  on  the  mind  of  the  defendant  of  reports 
that  the  deceased  had  threatened  him  would  be  the  same,  irrespective 
of  the  correctness  of  such  reports,  it  becomes  unnecessary  to  show 
that  the  threats  were  actually  made.  State  v.  Coella  (1891)  3  Wash. 
99,  113;  State  v.  Harris  (1882)  76  Mo.  361;  Morris  v.  Territory  (1909) 
1  Okla.  Cr.  617.  The  issue,  then,  is  not  the  making  of  the  threats 
but  the  fact  of  their  communication.  White  v.  State  (1910)  4  Okla. 
Cr.  143;  Logan  v.  State  supra.  Such  testimony  by  the  defendant, 
therefore,  when  offered  to  show  the  reasonableness  of  his  fear  of 
peril  at  the  time  of  the  homicide,  is,  as  the  principal  case  decided,  not 
hearsay.  Carico  v.  Commonwealth  (Ky.  1870)  7  Bush  124;  White  v. 
State  supra. 

Grand  Jury — Impeachment  of  Indictment* — Improper  Evidence. — On 
a  motion  to  quash  the  indictment  the  defendant  offered  to  prove  that 
the  grand  jury  found  the  indictment  upon  hearsay  and  other  incompe- 
tent evidence.  Held,  one  judge  dissenting,  the  offer  of  prcfof  was 
rightly  denied.  McKinney  v.  United  States  (C.  C.  A.,  8th  Cir.  1912) 
199  Fed.  25. 

Though  the  secrecy  of  grand  jury  proceedings  will  be  observed 
whenever  possible,  yet  the  trial  court  will  question  the  validity  of  the 
indictment  when  through  a  plain  failure  to  comply  with  some  legal 
requirement  a  substantial  injustice  is  charged  and  offered  to  be  proved. 
See  United  States  v.  Farrington  (1881)  5  Fed.  343.  Thus,  when  less 
than  twelve  jurors  concur  in  the  findings,  Low's  Case  (Me.  1827)  4 
Greenl.  439,  or  when  an  improper  officer  conducts  the  trial.  United 
States  V.  Rosenthal  (1903)  121  Fed.  862;  cf.  United  States  v.  Kil- 
patrick  (1883)  16  Fed.  765,  the  indictment  will  be  set  aside.  Difficulty 
has  been  found,  however,  in  applying  this  general  rule  when  the  in- 
dictment is  sought  to  be  quashed  upon  the  ground  that  it  is  based 
upon  improper  or  insufficient  evidence.  Extreme  cases  have  intimated 
on  the  one  hand,  that  the  court  cannot  go  behind  the  indictment 
unless  the  evidence  appears  objectionable  upon  the  face  of  the  bill; 
United  States  v.  Brown  (1871)  1  Sawy.  531;  and,  on  the  other  hand, 
that  the  sufficiency  of  the  evidence  can  be  inquired  into  if  it  is  shown 
to  be  inadmissible  in  part.  People  v.  Briggs  (N.  Y.  1880)  60  How.  Pr. 
17;  United  States  v.  Bdgerton  (1897)  80  Fed.  374.  By  the  weight  of 
authority,  when  the  defendant  offers  to  prove  an  entire  absence  of  legal 
evidence  a  motion  to  quash  the  indictment  will  be  entertained;  Royce 
V.  Oklahoma  (1897)  5  Okla.  61;  cf.  United  States  v.  Farrington  supra; 
but  if  the  disclosure  offered  is  short  of  this,  as  in  the  principal  case, 
the  validity  of  the  finding  will  not  be  questioned,  upon  the  theory  that 
an  indictment  found  upon  some  legal  evidence  is  good.  Chadwick  v. 
United  States  (1905)  141  Fed.  225,  235;  United  States  v.  Cobban 
(1904)  127  Fed.  713;  State  v.  Logan  (1865)  1  Nev.  609. 

Husband  and  Wipe — Separation  Agreement — Wife's  Misconduct. — 
In  a  suit  by  the  wife  for  an  instalment  under  a  separation  agreement 
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the  husband  in  defense  set  up  proof  of  her  adultery.  Held,  the  defense 
was  vaHd.    Roth  v.  Roth  (1912)  138  N.  Y.  Supp.  573. 

The  husband's  release  from  liability  for  his  wife's  necessaries,  which 
continues,  otherwise,  even  though  they  live  apart,  Walker  v.  Laighton 
(1855)  31  K  H.  Ill;  Watkins  v.  De  Armond  (1883)  89  Ind.  553,  is 
sometimes  regarded  as  the  consideration  for  his  promises  in  a  separa- 
tion agreement,  Pettit  v.  Pettit  (1887)  107  N.  Y.  ^11 ;  Patterson  v. 
Patterson  (1903)  111  111.  App.  342,  where  public  policy  recognizes 
the  validity  of  such  a  contract.  See  1  Columbia  Law  Eeview  555.  It 
might  seem,  then,  when  the  wife's  conduct  has  been  such  as  would 
forfeit  her  common  law  right  to  support,  see  Peakes  v.  Mahew  (1901) 
94  Me.  571;  Bevier  v.  Galloway  (1874)  71  111.  517,  that  the  con- 
sideration fails,  and  that  the  husband  should  be  relieved  from  liability. 
The  cases,  however,  have  not  involved  that  question,  but  only  whether 
a  condition  against  unchastity  should  be  implied;  and  both  in  Eng- 
land, Fearon  v.  Aylesford  (1884))  L.  E.  14  Q.  B.  D.  702;  Charles- 
worth  V.  Holt  (1873)  L.  K.  9  Ex.  38;  cf.  Morral  v.  Morral  (1881)  L.  K. 

6  P.  D.  98,  and  in  the  one  jurisdiction  in  this  country  where  the 
question  seems  to  have  arisen,  Dixon  v.  Dixon  (1873)  24  N,  J.  Eq. 
133,  the  courts  have  refused  to  imply  a  dun  casta  clause.  This  view 
disregards  the  equitable  considerations  by  which  such  agreements  are 
usually  governed,  see  Hungerford  v.  Hungerford  (1900)  161  N.  Y.  550; 

7  Columbia  Law  Review  364,  and  seems  doubtful  upon  the  point  of 
public  policy.  See  Schouler,  Husband  and  Wife,  473;  but  see  Fearon 
V.  Aylesford  supra,  808.  The  decision  in  the  principal  case,  how- 
ever, might  be  rested,  it  seems,  upon  the  New  York  statute  which 
prevents  the  wife  from  contracting  away  her  right  to  support.  Domes- 
tic Relations  Law,  §  51.  The  agreement  then  would  serve  only  as  a 
measure  of  the  husband's  common  law  liability,  see  Winter  v.  Winter 
(1908)  191  N.  Y.  462,  from  which  he  would  be  released  by  the  plain- 
tiff's misconduct. 

Insurance — Election  to  Rebuild — Assubed's  Remedy. — Following  a 
destruction  of  the  plaintiff's  house  the  insurance  company  elected  to 
rebuild,  biit  failed  to  do  so.  The  plaintiff  then  sued  for  the  insurance 
money.  Held,  the  election  to  rebuild  did  not  discharge  the  defendant's 
liability  to  pay  the  money  indemnity.  Gage  v.  Connecticut  Fire  In- 
surance Co.  (Okla.  1912)  127  Pac.  407. 

Although  in  a  few  jurisdictions  it  is  held  that  a  discharge  of  the 
insurer's  liability  for  the  money  indemnity  is  effected  only  by  prompt 
reinstatement  of  the  damaged  property  following  the  election  to  re- 
build, Langan  v.  Aetna  Ins.  Co.  (1900)  99  Fed.  374,  aff'd  108  Fed. 
985;  Home  Mutual  Ins.  Co.  v.  Garfield  (1871)  60  111.  124,  the  more 
usual  view  is  that  such  a  provision  for  rebuilding  should  be  treated, 
not  as  sin  accord  and  satisfaction,  but  as  a  branch  of  an  alternative 
contract.  Wynkoop  v.  Niagara  Ins.  Co.  (1883)  91  N.  Y.  478;  Hart- 
ford Ins.  Co.  V.  Peebles'  Hotel  Co.  (1897)  82  Fed.  546.  This  view, 
though  contrary  to  the  principal  case,  seems  to  afford  the  correct  in- 
terpretation of  the  policy,  and  to  furnish  a  more  equitable  measure  of 
damages.  For,  by  fixing  the  insurer's  liability  as  upon  an  ordinary 
building  contract,  Collins  v.  Aetna  Ins.  Co.  (1868)  6  Fed.  Cas.  No. 
3009,  it  entitles  the  insured,  upon  default,  to  recover  the  entire  cost 
of  restoration,  with  incidental  damages  for  loss  of  rents  or  deteriora- 
tion due  to  the  company's  delay;  American  Central  Ins.  Co.  v.  Mc- 


170  COLUMBIA  LAW  RBVIBW. 

Lanathan  (1873)  11  Kan.  533;  Fire  Association  v.  Rosenthal  (1885) 
108  Pa.  St.  474;  and  since  the  election  is  irrevocable,  the  insurer 
is  not  excused  from  his  obligation  to  rebuild  by  any  unusual  difficulty 
of  replacement.  Brown  v.  Royal  Ins.  Co.  (1859)  102  Eng.  C.  L.  853 ; 
Fire  Association  v.  Rosenthal  supra.  This  result  does  not  depend 
upon  finding  a  new  contract,  as  has  been  said,  see  Winston  v.  Arling- 
ton Ins.  Co.  (1908)  32  App.  D.  C.  61,  for  the  liability  arises  solefer 
from  the  terms  of  the  policy. 

Libel — Mental  and  Physical  SuFFiauNG — ^Loss  op  Servicjes. — The 
defendant  published  defamatory  words  actionable  pep  se  concerning 
the  plaintilBPs  wife,  resulting  in  her  illness  through  mental  suffering. 
Held,  the  plaintiff  could  recover  for  the  loss  of  her  services.  Garrison 
V.  Sun  Printing  &  Publishing  Association  (N.  Y.  1912)  48  N.  Y.  L. 
J.  No.  81. 

Where  in  an  action  for  loss  of  services  the  defendant's  act  is  in 
the  nature  of  persuading  or  aiding  the  wife  to  disregard  her  marital 
duties,  see  Barnes  v.  Allen  (N.,Y.  1860)  30  Barb.  663,  668;  Holleman 
V.  Harward  (1896)  119  N.  C.  150,  the  tort  is,  of  course,  against  the 
husband  alone.  But  in  any  other  case  the  wrongful  act  upon  which 
the  action  is  to  be  maintained  must  be  in  the  first  instance  a  tort 
against  the  wife,  of  which  the  loss  of  services  is  a  result.  Salmond, 
Torts  (2nd  ed.)  399;  Wilson  v.  Goit  (1858)  17  N.  Y.  442,  444.  If 
the  words  here  used  had  not  been  actionable  per  se,  and  had  required 
special  damage  to  make  them  actionable,  the  wife  could  not  have  main- 
tained an  action  based  upon  her  mental  and  physical  suffering  as 
special  damages.  Terwilliger  v.  Wands  (1858)  17  N.  Y.  54;  Allsop  v. 
Allsop  (1860)  5  H.  &  N.  534.  This  is  founded  partly  upon  the  legal 
prejudice  against  mental  suffering  as  damages,  see  5  Columbia  Law 
Review  179,  and  more  logically,  as  the  principal  case  points  out,  upon 
the  fact  that  anxiety  and  illness  would  show  only  that  she  feared,  but 
not  that  she  suffered,  any  loss  of  reputation.  See  Terwilliger  v. 
Wands  supra.  Where,  however,  a  cause  of  action  is  already  made  out, 
as  by  words  actionable  per  se,  the  courts  find  no  trouble  in  giving  the 
person  libeled  additional  damages  for  such  suffering.  Lehrer  v.  El- 
more (1896)  100  Ky.  56;  Chesley  v.  Tompson  (1884)  137  Mass.  136; 
but  see  Butler  v.  Hohoken  P.  &  P.  Co.  (1905)  73  N.  J.  L.  45;  6 
Columbia  Law  Review  277.  Since  the  wife  could  have  recovered  for 
her  suffering  caused  by  the  defendant's  wrong,  and  since  the  husband's 
loss  is  but  one  step  further  removed  in  the  chain  of  causation,  it  is 
thoroughly  logical  to  allow  him  to  recover. 

Mortgages — Equity  of  Redemption — Subsequent  Agreement  to  Re- 
lease.— The  mortgagor  and  the  mortgagee  entered  into  an  agreement 
by  which  the  latter  was  to  receive  an  absolute  title  to  the  property 
in  case  of  default  in  payment  of  the  mortgage  debt.  Held,  this  did 
not  affect  the  mortgagor's  right  to  redeem.  Holden  Land  &  Livestock 
Co.  V.  Interstate  Trading  Co.  (Kan.  1912)  123  Pac.  733. 

Although  a  mortgagor  cannot  affect  his  equity  of  redemption  by 
any  agreement  contemporaneous  with  the  mortgage,  12  Columbia  Law 
Review  627,  he  may  subsequently  sell  or  release  it  outright,  provided 
the  transaction  is  entirely  equitable.  *  3  Pomeroy,  Eq.  Jur.  (3rd  ed.) 
§  1193-n.  1 ;  see  Villa  v.  Rodriguez  (1870)  12  Wall.  323.  The  principal 
case,  however,  follows  the  rule  adopted  by  those  courts  which  refuse 
to  uphold  a  subsequent  executory  contract  to  release.  Batty  v.  Snook 
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(1858)  5  Mich.  231,  240;  Tennery  v.  Nicholson  (1877)  87  111.  464, 
although  there  seems  to  be  no  objection  to  a  mortgagor's  contracting  to 
do  in  the  future  that  which  he  has  a  right  to  do  at  once.  See  Bradbury 
X.  Davenport  (1898)  120  Cal.  152;  Lisle  v.  Reeve  L.  K.  [1902]  1  Ch. 
53;  aff'd  L.  R.  [1902]  A.  C.  461.  It  would  seem  a  sounder  test  to 
inquire,  rather,  whether  the  parties  intended  an  agreement  giving  addi- 
tional security  for  the  mortgage  debt,  or  a  contract  looking  to  the 
bona  fide  sale  of  the  mortgagor's  interest.  The  former,  being  itself 
a  mortgage,  could  not  affect. the  equity  of  redemption;  Jackson  v. 
Lynch  (1889)  129  111.  72;  the  latter  would  seem  no  more  obnoxious 
than  an  outright  conveyance,  though  subject  to  the  same  close  scrutiny. 
The  fact  that  the  mortgage  debt  was  not  cancelled  at  the  time  of  the 
agnreement  would  have  characterized  it  as  a  mortgage  and  not  a  con- 
ditional sale,  had  the  agreement  called  for  an  immediate  deed  with  the 
right  to  repurchase;  Bearss  v.  Ford  (1883)  108  111.  16;  see  Conway's 
Executors  v.  Alexander  (1812)  7  Cranch  218,  237;  but  this  does  not 
seem  decisive  here,  since,  pending  the  performance  of  the  agreement  to 
convey,  there  would  be  no  reason  for  cancelling  the  debt,  however 
bona  fide  the  transaction.  It  would  seem,  however,  that  the  fact  that 
default  in  paying  the  mortgage  debt  was  the  contingency  upon  which 
the  deed  was  to  be  delivered  indicates  the  parties'  intention  to  make 
the  transaction  merely  additional  security  for  the  debt.  It  is  upon  this 
ground  that  the  result  of  the  principal  case  is  to  be  supported. 

Municipal  Corporations — Recital  in  Bonds — Estoppel. — A  statute 
of  Colorado  permitted  a  town  to  issue  bonds  by  ordinance.  The  bonds 
recited  that  they  were  issued  in  pursuance  of  an  ordinance,  but  this 
was  in  fact  void  for  lack  of  publication.  Held,  as  the  defect  in  the 
ordinance  was  a  matter  public  record,  the  municipality  was  not 
estopped  from  pleading  it  as  a  defence  in  a  suit  on  the  bonds.  Town 
of  Aurora  v.  Hayden  (Colo.  1912)  126  Pac.  1109.    See  Notes,  p.  152. 

Negotiable  Instruments — Bills  of  Exchange — ^Promise  to  Accept  as 
Acceptance. — Relying  on  a  written  promise  to  accept  sent  to  the 
drawer  by  the  defendant  the  plaintiff  discounted  a  bill  of  exchange 
which  had  been  drawn  after  the  promise  was  made.  The  defendant 
refused  to  honor  it.  Held,  the  plaintiff  could  recover.  Parrish  v. 
Taggart-Delph  Lumber  Co.  (Ga.  1912)  76  S.  E.  153. 

On  grounds  of  commercial  expediency  a  written  promise  to  ac- 
cept a  non-existing  bill  of  exchange  has  at  common  law  been  given 
the  same  effect  as  an  acceptance.  Pillans  v.  Van  Mierop  (1765)  3  Burr. 
1663;  Coolidge  v.  Payson  (1817)  2  Wheat.  66.  If,  therefore,  a  bill 
clearly  specified  by  the  promise,  Carrolton  v.  Tayleur  (1840)  16  La. 
Ann.  490;  see  Casell  v.  Dows  (1848)  1  Blatch.  335,  and  drawn  within 
a  reasonable  time  after  its  communication,  Wilson  v.  Clements  (1807) 
3  Mass.  1,  is  discounted  by  the  payee  on  the  faith  of  the  representa- 
tion, Russel  v.  Wiggin  (1842)  2  Story  213;  Posey  v.  Bank  (1897)  24 
Colo.  199 ;  see  Reed  v.  Marsh  (Ky.  1844)  5  B.  Mon.  8,  the  drawee  is  liable 
as  acceptor,  and  lack  of  consideration  between  himself  and  the  drawer 
is  no  defense  against  the  payee.  Pollock  v.  Helm  (1876)  54  Miss.  1; 
Central  Sav.  Bank  v.  Richards  (1872)  109  Mass.  413.  These  rules  can- 
not be  justified  on  contract  principles,  see  Wilson  v.  Clements  supra, 
as  mere  reliance  on  a  promise  is  not  consideration  even  if  loss  is  in- 
curred, see  Roman  v.  Serna  (1874)  40  Tex.  306,  and  in  the  majority 
of  cases  the  holder  is  not  the  offeree  nor  is  the  contract  made  for  his 
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benefit.  There  is,  moreover,  no  novation,  as  the  drawer  is  not  wholly 
released  upon  the  drawee's  acceptance,  but  becomes  secondarily  liable. 
Norton,  Bills  &  Notes  (3rd  ed.)  §  41.  It  is  doubtful  if  the  mercantile 
law  ever  sanctioned  any  acceptance  not  appearing  on  the  face  of  the 
paper,  see  Norton,  Bills  &  Notes  (3rd  ed.)  §§  51,  62,  and  complete 
negotiability  is  not  secured,  as  the  drawee  is  liable  only  to  those  in- 
dorsees  who  have  in  fact  relied  on  his  promise  to  accept.  Russel  v. 
Wiggin  supra.  The  doctrine  has,  however,  been  adopted  in  the  Nego- 
tiable Instruments  Law,  §  135,  though  not  in  the  English  Bills  of 
Exchange  Act.     See  Brannon,  Neg.  Instr.  Law  (2nd  ed.)  §  134n. 

Negotiable  Instruments — Note  Payable  in  Exchange — Negotl\bil- 
ITY. — The  plaintiff  sued  as  indorsee  on  a  certificate  of  indebtedness 
"payable  in  New  York  or  Chicago  exchange."  The  defendant  pleaded 
failure  of  consideration,  alleging  that  the  provision  for  exchange 
rendered  the  note  non-negotiable.  Held,  the  instrument  was  nego- 
tiable. Security  Trust  Co.  of  Rochester  v.  Des  Moines  County  (C.  C, 
S.  D.  la.,  E.  D.  1909;  reported  1912)  198  Fed.  331. 

Prior  to  the  general  adoption  by  the  States  of  the  uniform  Nego- 
tiable Instruments  Law  the  Federal  courts  were  inclined  to  interpret 
strictly  the  requirement  that  negotiable  paper  be  certain  in  amount, 
Hughitt  V.  Johnson  (1886)  28  Fed.  865;  Windsor  Sav.  Bank  v.  Mc- 
Mahon  (1889)  38  Fed.  283;  contra,  Bradley  v.  Lill  (1861)  3  Fed. 
Cas.  No.  1783,  declaring  that  instruments  payable  with  exchange  were 
non-negotiable  because  involving  a  resort  to  extrinsic  evidence  to  de- 
termine the  amount.  Windsor  Sav.  Bank  v.  McMahon  supra.  Hence, 
the  principal  case,  which  accords  with  the  modification  of  the  rule 
of  certainty  in  the  Negotiable  Instruments  Law,  marks  a  departure 
from  the  usual  holding  in  the  Federal  courts.  The  duty  of  the  courts 
to  ratify  the  general  business  usage  by  which  such  instruments  are 
regarded  as  commercial  paper  is  the  ground  upon  which  this  view  ha8 
been  most  often  based.  Haslach  v.  Wolf  (1902)  66  Neb.  600;  Hastings 
V.  Thompson  (1893)  54  Minn.  184.  But  the  note  in  the  principal  case 
was  payable  not  simply  "with"  exchange,  but  "in"  exchange.  Such 
instruments  have  been  held  non-negotiable  as  conflicting  with  the  rule 
requiring  commercial  paper  to  provide  for  payment  in  money  only. 
First  Nat.  Bank  v.  Slette  (1897)  67  Minn.  425;  cf.  First  Nat.  Bank  v. 
Oreenville  Nat.  Bank  (1892)  84  Tex.  40.  The  argument  from  business 
usage  would  seem,  however,  to  justify  the  construction  put  upon  the 
certificate  by  the  court,  and,  indeed,  a  resort  to  the  testimony  of  busi- 
ness men  might,  in  general,  be  the  safest  course  which  the  court  could 
pursue.  See  Cudahy  Packing  Co.  v.  State  Nat.  Bank  (1904)  134  Fed. 
638;  cf.  Goodwin  v.  Roharts  (1876)  L.  R.  10  Ex.  337. 

Receivers — Provable  Claims. — The  receiver  of  an  insolvent  street 
railway  company  refused  to  complete  a  contract  with  another  com- 
pany giving  the  latter  the  exclusive  right  of  moving  express  matter 
over  the  system.  Held,  a  claim  for  the  breach  was  provable.  Penn- 
sylvania Steel  Co.  V.  New  York  City  Ry.  Co.  (C.  C.  A.,  2nd  Cir.  1912) 
198  Fed.  721. 

Contingent  claims  upon  contracts  unbroken  before  the  receiver- 
ship of  a  corporation  are  frequently  held  not  provable.  Dean's 
Appeal  (1881)  98  Pa.  St.  101;  Wells  v.  Manilla  Co.  (1903)  76  Conn. 
27;  People  v.  Met.  Surety  Co.  (1912)  205  N.  Y.  135.  This  seems  un- 
just, notwithstanding   the   analogous   rule  in  bankruptcy.     For  con- 
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tingent  claims  can  be  prosecuted  against  the  bankrupt  after  his  dis- 
charge; but  the  receivership  may  involve  a  dissolution  of  the  corpora- 
tion, whereupon  the  remaining  assets  are  returned  to  the  stockholders 
and  the  claimant  is  precluded  from  any  possibility  of  recovery.  See 
Fidelity  Co.  v.  Armstrong  (1888)  35  Fed.  567.  Claims  upon  con- 
tracts, therefore,  should,  if  possible,  be  satisfied  out  of  the  trust  fund 
for  creditors.  Spader  v.  Mural  Mfg.  Co.  (1890)  47  N.  J.  Eq.  18; 
Rosenhaum  v.  Credit  Co.  (1898)  61  K  J.  L.  543.  This  might  \vell  be 
done  by  considering  the  receivership,  like  bankruptcy,  an  anticipatory 
breach.  See  Spader  v.  Mural  Mfg.  Co.  supra.  This  view,  however, 
has  sometimes  been  repudiated  upon  the  ground  that  the  interference 
by  the  State  must  have  been  contemplated  by  the  parties  as  a  condition 
of  the  contract.  People  v.  Glohe  Co.  (1883)  91  N.  Y.  174;  Lenoir  v. 
Lenville  Co.  (1900)  126  K  C.  922;  Malcolmson  v.  Wappo  Mills  (1898) 
88  Fed.  680.  The  desired  result  has,  to  some  extent,  been  reached 
by  the  Federal  courts,  in  allowing  proof  of  all  claims  maturing  up 
to  the  time  of  the  order  of  distribution,  whether  they  had  become  fixed 
before  or  after  the  receiver's  appointment.  N.  Y.  Security  &  Trust 
Co.  v.  Lombard  Inv.  Co.  (1896)  73  Fed.  537.  The  principal  case, 
however,  seems  to  extend  this  doctrine  in  permitting  a  claim  for 
damages  upon  a  contract  still  executory  on  the  part  of  the  plaintiff. 

Statute  of  Frauds — Part  Performaxce — Parol  Assignment  of 
Lease. — The  defendant,  who  had  taken  a  parol  assignment  of  a  lease, 
and  entered  into  possession,  later  abandoned  the  premises,  and  was 
sued  by  the  original  lessor  for  the  rent  for  the  balance  of  the  term. 
Held,  the  plaintiff  should  recover,  the  defendant's  entry  into  possession 
having  constituted  a  sufficient  part  performance  to  take  the  assign- 
ment out  of  the  Statute  of  Frauds.  Tyler  Commercial  College  v. 
Stapleton  (Okla.  1912)  125  Pac.  443.    See  Notes,  p.  150. 

Taxation  —Inheritance  Tax — Devise  in  Lieu  of  Dower. — The  testa- 
tor's widow  having  renounced  her  dower  in  order  to  take  a  devise, 
the  executors  petitioned  to  have  the  amount  of  the  dower  interest 
deducted  from  the  value  of  the  estate  as  assessed  for  the  inheritance 
tax.  Held,  two  judges  dissenting,  the  petition  should  be  granted.  In 
re  Sanford's  Estate  (Neb.  1912)  137  N.  W.  864,  reversing  90  Neb. 
410. 

Since  the  dower  right  vests  upon  marriage,  or  upon  the  acquisition 
of  property  during  coverture,  rather  than  upon  the  death  of  the  hus- 
band, it  is  held  almost  universally  that  the  dower  interest  is  not  sub- 
ject to  a  tax  levied  upon  "all  property  passing  by  will  or  by  the  in- 
testacy laws."  In  re  Weiler's  Estate  (1910)  122  N.  Y.  Supp.  608; 
Commonwealth's  Appeal  (1859)  34  Pa.  St,  204;  contra,  Billings  v. 
People  (1901)  189  111.  472.  It  is  clear,  therefore,  that  where  a  hus- 
band devises  property  to  his  wife  in  addition  to  her  dower,  only  that 
additional  amount  bears  the  tax.  Matter  of  Shields  (N.  Y.  1910)  68 
Misc.  264.  But  where,  as  in  the  principal  case,  the  widow  is  put  to 
her  election  and  renounces  her  dower  in  order  to  take  the  devise,  see 
13  Columbia  Law  Eeview  85,  it  would  seem  that  she  takes  by  the  will 
merely,  like  any  other  devisee,  and  her  devise  should  be  subject  to  the  tax. 
In  re  Barley's  Estate  (1908)  114  N.  Y.  Supp.  725;  Matter  of 
Stuyvesant  (N.  Y.  1911)  72  Misc.  295.  Since  the  tax  is  levied  not 
on  the  property  which  passes  but  on  the  process  by  which  it  is  passed. 
United  States  v.  Perkins  (1896)  163  U.  S.  625,  she  should  not  be  heard 
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to  say  that  she  might  have  taken  a  portion  of  that  property  by  another 
method,  had  she  not  renounced  that  method.  The  argument  that  a 
renunciation  of  dower  in  order  to  take  a  devise  under  a  will  is  a  matter 
of  contract  or  purchase,  see  Isenhart  v.  Brown  (N.  Y.  1832)  1  Edw. 
Ch.  411,  can  mean,  in  this  connection,  only  that  the  widow  has  sur- 
rendered a  non-taxed  claim  as  the  price  of  the  right  to  claim  by  a 
process  which  is  taxed.  In  re  Riemann's  Estate  (N.  Y.  1904)  42  Misc. 
648. 
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Sedgwick  on  Damages.  Ninth  Edition.  Revised,  Rearranged  and 
Enlarged.  By  Arthur  G.  Sedgwick  a\d  Joseph  H.  Beale.  New 
York :  Baker,  Voorhis  &  Co.    1912.    Four  Volumes,    pp.  xxxii,  3400. 

This  work  will  receive  a  hearty  welcome  from  the  legal  profession. 
In  its  original  form,  Sedgwick  on  Damages  was  the  first  systematic 
treatise  on  this  branch  of  the  law.  It  won  immediate  favor  from  the 
bench  and  bar,  not  only  in  this  country,  but  in  England,  where  it  was 
the  occasion  of  another  model  for  what  remains  the  standard  work 
on  the  subject.  Each  succeeding  edition  has  been  awaited  with  an 
eagerness  and  cited  with  a  satisfaction  which  this  edition  certainly 
deserves. 

Although  many  changes  have  been  made  in  the  text,  the  relations 
of  the  present  editors  to  preceding  editors  insure  the  integrity  of  the 
treatise.  Their  revision,  enlargement  and  even  rearrangement  have 
been  quite  in  keeping  with  the  changes  which  they  instituted  in  the 
eighth  edition.  Like  those,  they  proceed  along  the  main  lines  laid 
down  by  the  author,  and  are  little  more  than  the"  development  of  his 
ideas  in  such  a  way  as  to  include  the  rapidly  growing  body  of  case 
law  relating  to  damages.  Indeed,  considerable  portions  remain  un- 
altered both  in  text  and  in  notes.  An  example  is  afforded  by  §  33, 
entitled  Fletcher  v.  Rylands.  The  text  has  not  been  changed,  nor 
is  a  single  citation  added  to  the  notes,  though  this  "epoch  making" 
case  continues  to  be  discussed  and  criticised  by  American  courts. 
On  the  other  hand,  §  36  is  an  example  of  the  valuable  additions  to 
both  text  and  notes.  Here  the  apportionment  of  damages  between 
wrongdoers  is  treated  in  an  admirable  manner,  while  the  citations 
are  full  and  well  classified. 

We  are  assured  in  the  preface  that  the  editors  have  sought  to  make 
this  edition  a  cyclopaedia,  as  well  as  a  treatise;  and  that  they  have 
included  "all  the  English  and  American  cases  to  January  1st,  1912." 
Such  an  exhaustive  collection  of  authorities  would  be  valuable  in- 
deed; but,  surely,  it  is  not  presented  in  this  work.  The  reviewer  has 
not  made  a  special  investigation  of  the  matter,  but  he  observes  that 
several  cases  which  he  has  noted  for  his  own  use  are  not  cited  in  this 
cyclopaedic  treatise,  Gruen  v.  OKI  &  Co.,  decided  June  19,  1911,  and 
reported  in  80  Atl.  547,  could  have  been  added  to  note  12  on  p.  1534. 
Birdsinger  v.  McCormick  Harvester  Co.,  decided  February  6,  1906, 
and  reported  in  183  N.  Y.  487,  deserves  citation  in  note  304  on 
p.  1608.  Again,  Piano  Co.  v.  Kennedy,  152  N.  C.  196  (1910),  and 
Cable  Co.  v.  Macon,  153  N.  C.  196  (1910)  are  omitted,  though  properly 
citable  in  notes  on  p.  1588,  dealing  with  "warranties."  In  this  con- 
nection, we  confess  to  some  surprise  that  the  Uniform  Sales  Act  is 
not  referred  to  here,  nor  in  the  treatment  of  "special  damages." 
Clertainly,  this  statute  was  framed  with  a  view  of  ending  the  "irre- 
concilable conflict  in  the  authorities  as  to  the  buyer's  right  to  rescind," 
referred  to  on  p.  1587;  and  has  altered  the  case  law  upon  this  topic 
in  at  least  two  states. 

The  treatment  of  compensation  for  mental  suffering  is  quite  dif- 
ferent from  that  in  previous  editions.  Old  authorities  are  analyzed 
and  criticised,  and  the  trend  of  the  latest  decisions,  both  in  England 
and  in  this  country,  is  closely  traced.     On  one  point,  though,  a  minor 
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point,  we  hesitate  to  accept  the  view  presented  in  the  text.  It  ia  dif- 
ficult for  us  to  understand  how  the  older  doctrine  can  be  ascribed  to 
a  misconception  of  Lord  Wensley dale's  dictum  in  Lynch  v.  Knight, 
9  H.  L.  C.  577,  598  (1861),  when  the  New  York  Court  of  Appeals 
announced  it  in  Terwilliger  v.  Wands,  17  N.  Y.  53  (1858),  and  the 
English  Court  of  Exchequer  in  Allsop  v.  Allsop,  5  H.  &  N.  534  (1860). 
Undoubtedly,  these  volumes  will  be  resorted  to  most  frequently 
by  the  practitioner  for  authorities  upon  a  particular  topic,  which  at 
the  moment  demands  his  attention.  He  will  dip  into  them,  here  and 
there,  in  accordance  with  the  demands  of  such  special  quest,  but 
rarely  will  he  attempt  to  read  them  consecutively.  Were  he  to  make 
and  persevere  in  such  attempt,  we  fancy  that  he  would  be  surprised 
by  the  stretch  of  legal  domain  which  he  would  traverse,  and  would  be 
impressed  by  the  magnitude  of  the  task  involved  in  the  production 
of  this  treatise. 

Francis  M.  Burdick. 

The  Origin  of  the  English  Constitution.  By  George  Burton 
Adams,  Professor  of  History  in  Yale  College.  New  Haven:  Yale 
University  Press.    1912.    pp.  xii,  378. 

Professor  Adams'  lucid  and  scholarly  work  will  be  warmly  greeted 
by  students  of  the  early  history  of  the  English  Constitution.  For 
some  time  past  the  view  that  the  Anglo-Saxon  constitution  survived 
in  "unbroken  continunity"  into  later  ages  has  been  giving  place  to 
the  doctrine  of  the  feudal  character  of  constitutional  institutions  in  the 
Anglo-Norman  times.  Headers  of  Professor  Adams'  articles  in  English 
and  American  historical  periodicals  have  come  to  associate  the  name 
of  the  learned  author  with  this  newer  line  of  thought.  The  present 
volume  embodies  these  articles  and  elaborates  the  author's  views  in 
new  chapters  and  various  lengthy  notes.  It  is  a  volume  which 
students  will  read  with  great  profit  and  which  they  will  wish  to  place 
on  their  study-shelves  alongside  the  writings  of  Haskins,  McKechnie, 
Round  and  other  present-day  scholars. 

The  purpose  of  the  author  is  "to  point  out  the  feudal  origin  of 
the  English  Constitution  in  its  more  distinctive  features,  and  especially 
of  the  limited  monarchy,  and  to  show  that  the  function  which  the  Great 
Charter  actually  performed  in  the  formation  of  the  Constitution  was 
to  effect  the  transition  of  the  fundamental  principle  of  feudalism  into 
the  fundamental  principle  of  the  modern  Constitution"  (p.  vii).  This 
purpose  is  effected  by  devoting  the  first  four  chapters  to  the  period 
before  Magna  Carta.  Chapters  I  and  II  are  introductory  in  character 
and  deal  with  the  institutions  of  the  central  government  in  their 
feudal  form  before  any  tendencies  toward  change  manifest  themselves. 
The  third  chapter  is  upon  the  "First  Age  of  Change"  and  is  con- 
cerned with  the  constitutional  advance  in  the  second  half  of  the  twelftii 
century.  In  this  chapter  it  is  shown  that  prior  to  Magna  Carta  the 
important  changes  in  the  Constitution  are  in  the  direction  of  a  more 
powerful  rather  than  in  that  of  a  limited  monarchy.  "The  inevitable 
conclusion,"  says  Professor  Adams,  "is  that  at  the  beginning  of  the 
thirteenth  century  England  was  still  a  completely  feudal  state,  vary- 
ing from  its  contemporaries  not  at  all  in  the  direction  of  a  limited, 
but  decidedly  in  the  direction  of  an  absolute  monarchy.  In  all  the 
changes  which  had  occurred  before  1215  there  is  no  evidence  of  any- 
thing like  the  beginning  of  an  institutional  check  upon  the  will  of 
the  sovereign.     If  the  conditions  of  the  time  looked  forward  to  any- 
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thing  it  was  to  an  almost  ideal  absolution,  a  government  in  -which 
all  the  machinery-  should  be  operated  by  the  king  and  exist  only  to 
give  expression  to  his  will,  with  no  means  of  limiting  that  will  or 
pven  of  givinp:  expression  to  a  will  in  opposition"  (p.  105).  Chapter 
IV,  upon  "The  Germ  of  the  Constitution"  shows  us  that  "the  first 
inclination  of  the  constitution  toward  a  limited  monarchy"  (p.  183) 
is  to  be  found  in  Magna  Carta.  Chapter  V  is  devoted  to  a  careful 
analysis  of  Magna  Carta.  In  the  following  chapter  the  immediate 
results  of  Magna  Carta  are  traced.  The  last  chapter  is  concerned 
with  the  end  of  the  period  of  origin. 

Professor  Adams  gives  a  somewhat  narrow  definition  of  the  term 
••constitution."  By  this  term  "is  not  meant,"  he  says,  "the  whole 
system  of  government,  all  the  organs  of  the  state,  the  whole  political 
machinery,  national  and  local.  What  is  meant  is  the  machinery  of  a 
limited  monarchy,  those  devices  by  which  an  absolution,  once  existing 
in  fact,  can  be  retained  in  form  and  theory  while  the  real  govern- 
ment of  the  state  is  transformed  into  a  democratic  republic"  (p.  2). 
This  definition  of  the  term  "constitution"  is  carefully  explained  by  the 
author  in  his  note  on  "The  Limited  Monarchy  and  the  Constitution" 
(pp.  41-44).  Adopting  this  definition.  Professor  Adams'  thesis  is  that 
the  English  national  Constitution  is  "a  direct  outgrowth  of  the  earlier 
feudal  constitution  of  the  state;  that  it  rests  wholly  upon  foundations 
that  were  laid  in  the  feudal  age;  that  the  distinctive  features  which 
made  the  English  a  constitution  of  a  new  type  in  the  political  history 
of  the  world  came  in  the  germ  from  feudal  arrangements  and  were 
developed  under  the  influence  of  principles  derived  from  feudal  law. 
The  English  limited  monarchy  of  later  times  could  never  have  been 
regarded  as  a  direct  outgrowth  of  the  Saxon,  non-feudal  state,  as  it 
existed  for  instance  under  Cnut,  except  by  a  preconceived  and 
strained  interpretation  of  the  facts  of  history.  *  *  *  It  was  the 
feudalization  of  England  which  resulted  from  the  conquest  that  made 
the  constitution  possible,  not  by  establishing  a  strong  monarchy 
against  which  primitive  Teutonic  liberty  reacted  later,  but  by  in- 
troducing with  the  strong  monarchy  a  new  conception  of  the  relation 
of  the  king  to  those  of  his  subjects  who  in  that  age  constituted  the 
nation,  and  who  alone  could  constitute  it,  by  introducing  the  definite 
contract-idea  of  the  feudal  system"  (p.  3,  note  2). 

In  the  course  of  his  elaboration  of  this  view  of  the  origin  of  the 
constitution,  the  author  contends  that  tendencies  toward  absolution 
were  held  in  check  by  a  principle  which  had  its  origin  in  feudalism — 
tlie  principle  that  "there  existed  a  body  of  understood,  more  or  less 
definitely  formulated  rights  which  the  king  was  bound  to  observe 
and  which  those  who  at  any  point  of  time  formed  the  operative  force  of 
the  nation,  had  the  right  to  force  him  to  observe  if  he  showed  himself 
disposed  not  to  do  so"  (p.  157).  The  effect  of  Magna  Carta,  says 
Professor  Adams,  was  to  transfer  this  principle  from  decaying  feudal- 
ism to  the  newer  constitutional  institutions  that  were  then  being 
gradually  developed.  By  forcing  John  to  grant  the  charter  the  nation 
forced  him  to  promise  that  he  would  "abide  by  the  law;  and  if  he  re- 
fused, he  could  be  compelled  by  the  sixty-first  clause  of  the  charter 
which  legalized  insurrection  (pp.  167,  177-185,  247).  This  fundamental 
principle  of  the  constitution,  that  the  king  must  obey  the  law,  became 
firmly  rooted  in  the  age  succeeding  John's  reign  (pp.  314  seq). 

Harold  D.  Hazeltine. 
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The  Essentials  of  International  Public  Law.  By  Amos  S. 
Hershey,  Ph.  D.,  Professor  of  Political  Science  and  International 
Law  in  Indiana. University.  New  York:  The  Macmillan  Company. 
1912.    pp.  xlviii,  558. 

The  object  of  this  volume,  as  stated  in  the  preface,  is  "to  furnish 
the  teacher  and  student  with  an  up-to-date  text  adapted  to  the  needs 
of  the  classroom,  and  also  to  present  the  specialist  as  well  as  the 
general  public  with  a  scientific  treatise  on  the  subject."  To  this  end 
it  deals  with  the  nature  and  sources  of  international  law  and  em- 
braces the  topics  into  which  the  general  subject  is  usually  divided.  We 
have  no  hesitation  in  saying  that  it  may  be  regarded  as  a  useful  source 
of  citations,  and  also  as  a  useful  manual  for  work  in  the  classroom, 
provided  that  it  be  used  by  an  instructor  more  or  less  familiar  with 
and  capable  of  supplying  explanations  of  the  elementary  principles 
on  which  the  rules  quoted  from  various  official  documents  are  founded. 
We  do  not  intend  to  detract  from  its  value  in  these  particulars,  if  we 
fail  to  discover  in  its  treatment  of  various  important  topics  the  precise 
basis  of  the  claim  that  it  is  to  be  considered  as  furnishing  a  "scientific 
treatise"  to  the  "specialist."  Take,  for  instance,  the  treatment  of  the 
law  of  contraband — the  most  important  topic  in  the  whole  range  of 
maritime  law.  If  the  reader  were  to  follow  out  all  the  citations  in 
the  bibliography  at  the  end  of  the  chapter,  he  no  doubt  might  gain  a 
comprehensive  acquaintance  with  the  subject,  but  in  the  few  pages 
of  text  relating  to  it  a  scientific  discussion  is  not  attempted.  On  the 
contrary,  the  text  and  notes  with  slight  exceptions  consist  of  quota- 
tions from  the  Declaration  of  London  and  from  a  Report  thereon; 
and  it  is  superfluous  to  remark  that  the  Declaration  of  London  is 
not  yet  international  law  and  may  not  as  a  whole  ever  be  so.  It  may 
also  be  observed  that  the  author  accepts  the  supposition,  although 
in  less  enthusiastic  and  unqualified  terms  than  some  others  have  done, 
that  the  case  of  West  Rand  Central  Gold  Mining  Co.  v.  The  King, 
L.  R.  (1905)  2  K.  B.  391,  has  a  very  important  bearing  upon  the  char- 
acter and  standing  of  international  law  in  England.  After  remarking 
that  the  "older  view,"  that  international  law  was  part  of  the  law  of  the 
land,  was  "considerably  shaken"  in  England  by  the  decision  in  Queen 
v.  Keyn,  he  states  that  "all  reasonable  doubt"  in  that  country  as  to 
the  "legal  nature"  of  international  law  has  now  "apparently"  been 
"finally  removed"  by  the  opinion  of  Lord  Alverstone  in  the  case 
cited.  The  word  "apparently,"  if  used  as  a  term  of  caution,  is  well 
justified.  Elementary  and  settled  principles  of  interpretation  do  not 
permit  us  to  treat  a  remark  made  by  a  judge  arguendo,  and  neither 
necessary  to  nor  necessarily  involved  in  the  decision  of  the  case,  as 
finally  settling  controverted  questions.  Lord  Alverstone  was  indeed 
very  guarded  in  his  statements.  Although  he  remarked  that  whatever 
had  received  the  assent  of  "civilized"  nations  "must  have  received  the 
assent"  of  England,  and  would  be  applied  as  international  law  by  the 
municipal  tribunals  in  proper  cases,  he  further  declared  that  Lord 
Mansfield's  expression,  that  the  law  of  nations  formed  part  of  the  law 
of  nations,  "ought  not  to  be  construed  so  as  to  include  as  part  of  the 
law  of  England  opinions  of  text-writers  upon  a  question  as  to  which 
there  is  no  evidence  that  Great  Britain  ever  assented,  and  a  fortiori 
if  they  are  contrary  to  the  principles  of  her  laws  as  declared  in  her 
courts."  There  could  scarcely  be  a  more  precise  assertion  of  the 
supremacy  and  finality  of  the  municipal  law  in  the  courts  of  England. 
It  is  unnecessary,  however,  to  continue  the  discussion,  since  the  only 
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point  decided  in  the  case  was  that  as  no  contract,  express  or  implied, 
had  been  proved,  the  court  had  no  jurisdiction  of  the  plaintiff's  de- 
mand on  a  Petition  of  Right. 

J.  B.  Moore. 

The  Inheritance  Tax  Law,  containing  all  American  Decisions 
and  existing  statutes.  By  Arthur  W.  Blakemore  and  Hugh  Ban- 
croft.   Boston:  The  Boston  Book  Company.    1912.    pp.  iv,  1336. 

This  volume  of  over  1300  pages  supplies  a  want  which  has  of  late 
years  become  more  pressing  as  the  system  of  Inheritance  Taxes  and 
particularly  the  feature  of  the  taxation  of  stocks  of  domestic  corpora- 
tions belonging  to  non-residents  has  been  more  generally  adopted 
throughout  the  United  States.  It  is  extremely  desirable  that  all  who 
have  to  deal  with  the  settlement  of  estates  should  have  a  ready  means 
of  reference  to  the  laws  governing  the  taxation  of  the  assets  actually 
or  constructively  located  within  the  jurisdiction  of  any  state  other 
than  where  the  decedent  was  domiciled,  and  such  a  guide  is  here  sup- 
plied in  a  very  satisfactory  and  complete  form. 

The  first  part  of  the  work  deals  with  the  general  principles  in- 
volved in  the  Inheritance  Tax  Laws  and  the  various  topics  dealt 
with  are  illustrated  by  very  full  citations  and  references  to  cases. 
The  second  and  even  more  important  section  contains  the  statutes  of 
each  state  with  annotations,  the  statute  actually  in  force  being  given 
in  full  together  with  all  the  earlier  laws  referred  to  in  reported  cases 
and  accompanied  by  a  sketch  of  the  history  of  the  law  in  the  state  in 
question. 

The  authors  claim  to  have  analyzed  all  reported  opinions  and  the 
treatment  appears  to  be  sufficiently  full  to  make  the  work  useful  for 
reference  even  in  competition  with  existing  books  dealing  specifically 
with  the  individual  states.  New  York  for  example  receives  200  pages 
and  Pennsylvania  50  pages  in  the  latter  part  of  the  volume. 

The  arrangement  is  logical  and  intelligent  and  the  Index  ample, 
and  it  is  safe  to  say  that  the  compilation  will  be  found  extremely 
useful  in  the  field  for  which  it  is  designed,  to  the  practicing  lawyer 
dealing  with  the  settlement  of  estates,  and  not  less  interesting  to  the 
student  of  the  principles  of  taxation  and  of  the  practical  tendencies 
of  the  last  twenty-five  years  in  that  department. 

James  Barclay. 
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RIGHTS   OF  CONSULAR   OFFICERS  TO 

LETTERS  OF  ADMINISTRATION 

UNDER  TREATIES  WITH 

FOREIGN  NATIONS.^ 

The  Supreme  Court  of  the  United  States  during  the  past  year 
has  rendered  a  decision  of  considerable  interest  from  the  stand- 
point of  international  relations.  Since  Marshall's  time,  the  Court 
has  done  much  to  develop  International  Law  and  some  of  its  de- 
cisions  have  been  really  epoch-making  in  that  they  have  made  into 
law  that  which  had  before  been  little  more  than  matter  of  interna- 
tional usage  or  custom,  A  fair  criterion  as  to  whether  a  point  of 
law  has  been  well  decided  is:  does  it  make  for  closer,  better  and 
more  peaceful  relations  betwen  the  nations  of  the  world?  It  may 
well  be  that  certain  questions  are  so  foreclosed  by  precedent  that 
little  latitude  is  left  to  the  Court,  but,  on  the  other  hand,  most  of 
these  international  questions  may,  without  revolutionizing  prece- 
dent, be  decided  either  from  a  broad  standpoint  of  world  polity 
or  from  the  attitude  of  a  mere  nationalism.  An  instance  of  the 
former  class  is  found  in  the  case  of  The  Paquete  Habana,^  in  which 
by  a  divided  Court  fishing  vessels  were  held  exempt  from  capture 
by  a  blockading  squadron  in  accordance  with  the  more  modem 
views  of  modern  text  writers  and  publicists.  The  decision  that 
we  will  here  discuss^  seems  to  have  been  reached  rather  from  the 
particularistic  standpoint,  and  evinces  a  desire  on  the  part  of  the 
Court,  not  to  extend  consular  jurisdiction  by  adopting  a  liberal  at- 
titude in  construing  treaties  conferring  privileges  upon  these 
officers. 

The  facts  which  gave  rise  to  this  case  were  as  follows :    Ghio, 

^1900)  175  U.  S.  677. 

^Rocca  V.  Thompson  (1912)  223  U.  S.  317. 
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a  subject  of  the  Kingdom  of  Italy,  died  in  California  leaving  a  per- 
sonal estate.  He,  himself,  resided  in  California  but  left  heirs  at 
law  in  Italy.  Upon  his  death  the  Consul  General  of  Italy  made  ap- 
plication to  the  Superior  Court  of  California  for  Letters  of  Ad- 
ministration upon  his  estate.  The  defendant  in  error,  Thompson, 
as  Public  Administrator,  also  made  application  for  administration 
upon  the  same  estate  relying  upon  the  laws  of  California.  The 
Superior  Court  held  the  Public  Administrator  entitled  to  adminis- 
ter the  estate  and  the  application  of  the  Consul  unfounded.  This 
decision  was  affirmed  in  the  Supreme  Court  of  California^  and  the 
case  was  appealed  to  the  Supreme  Court  of  the  United  States.  The 
question,  while  a  new  one  in  that  Court,  had  been  passed  upon  in 
several  other  jurisdictions. 

The  Supreme  Court  of  Massachusetts,  in  the  case  of  Matter 
of  Wyman*  had  decided  that  under  the  Treaty  clauses  hereinafter 
cited,  the  Consul  was  to  be  preferred  as  administrator  to  the  Pub- 
lic Administrator  and  that  the  Treaty  overrode  the  local  Statute. 
This  view  had  been  taken  by  the  Supreme  Court  of  Alabama,"  and 
also  by  the  Appellate  Division  of  the  Fourth  Department  in  New 
York,®  as  well  as  by  some  of  the  Surrogate's  Courts.'^  The  only  au- 
thority to  the  contrary  was  the  California  decision  at  bar. 

In  the  California  case,  as  well  as  in  the  Massachusetts  and  Ala- 
bama cases,  the  main  Treaty  provisions  relied  upon  were : 

First,  articles  16  and  17  of  the  Treaty  between  Italy  and  the 
United  States : 

"Article  XVI.  In  case  of  the  death  of  a  citizen  of  the  United 
States  in  Italy,  or  of  an  Italian  citizen  in  the  United  States,  who 
has  no  known  heir,  or  testamentary  executor  designated  by  him, 
the  competent  local  authorities  shall  give  notice  of  the  fact  to  the 
consuls  or  consular  agents  of  the  nation  to  which  the  deceased  be- 
longs, to  the  end  that  information  may  be  at  once  transmitted  to 
the  parties  interested, 

"Article  XVII.  The  respective  consuls  general,  consuls,  vice- 
consuls  and  consular  agents,  as  likewise  the  consular  chancellors, 
secretaries,  clerks  or  attaches,  shall  enjoy  in  both  countries,  all  the 
rights,  prerogatives,  immunities  and  privileges  which  are  or  may 

"Estate  of  Ghio  (1910)  157  Cal.  552. 

*(i9o6)  191  Mass.  276. 

•Carpigiani  v.  Hall  (1911)   172  Ala.  287. 

•/»  re  Scutilla's  Estate  (1911)  129  N.  Y.  Supp.  20. 

7»  re  Fattosini  (N.  Y.  1900)  33  Misc.  18;  In  re  Tartaglio  (N.  Y.  1895) 
12  Misc.  245;  In  re  Lobrosciano  (N.  Y.  1902)  38  Misc.  415;  and  see  In  re 
Logiorato  (N.  Y.  1901)  34  Misc.  31. 
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hereafter  be  granted  to  the  officers  of  the  same  grade,  of  the  most 
favoured  nation."  ® 

Article  9  of  the  Treaty  between  the  Argentine  Republic  and 
the  United  States  of  July  27,  1853,  which  reads  as  follows: 

"*  *  *  If  any  citizen  of  either  of  the  two  contracting  par- 
ties shall  die  without  will  or  testament,  in  any  of  the  territories 
of  the  other  the  consul-general  or  consul  of  the  nation  to  which  the 
deceased  belonged,  or  the  representative  of  such  consul-general  or 
consul,  in  his  absence,  shall  have  the  right  to  intervene  in  the  pos- 
session, administration  and  judicial  liquidation  of  the  estate  of  the 
deceased,  conformably  with  the  laws  of  the  country,  for  the  benefit 
of  the  creditors  and  legal  heirs."  ® 

It  was  argued  in  behalf  of  the  Consul  that  the  Most-Favored- 
Nation  treatment  required  that  the  Italian  Consul  should  be  given 
the  right  accorded  to  Argentine  Consuls  in  the  United  States  and 
that  these  rights  were  equivalent  to  administration  of  the  estate. 

These  were  not,  however,  the  only  Treaty  clauses  relied  upon, 
although  the  Supreme  Court  directs  the  discussion  wholly  to  an 
interpretation  of  the  provision  of  the  Argentine  law.  In  addition, 
however,  to  this  provision  counsel  cited  the  provisions  of  a  number 
of  other  Treaties.  These  are  as  follows : 

Article  15  of  the  Treaty  of  1880  with  Belgium  provides  that: 

"In  case  of  the  death  of  any  citizen  of  the  United  States  in 
Belgium,  or  of  any  citizen  of  Belgium  in  the  United  States,  without 
having  any  known  heirs  or  testamentary  executor  by  him  ap- 
pointed, the  competent  local  authorities  shall  give  information  of 
the  circumstance  to  the  consuls  or  consular  agents  of  the  nation 
to  which  the  deceased  belongs,  in  order  that  the  necessary  informa- 
tion may  be  immediately  forwarded  to  parties  interested. 

"Consuls-general,  consuls,  vice-consuls  and  consular  agents 
shall  have  the  right  to  appear,  personally  or  by  delegate,  in  all  pro- 
ceedings on  behalf  of  the  absent  or  minor  heirs,  or  creditors,  until 
they  are  duly  represented."  ^^ 

The  Treaty  of  1851  with  Costa  Rica,  Article  8,  provides: 

"If  any  citizen  of  either  of  the  two  high  contracting  parties  shall 
die  without  will  or  testament  in  any  of  the  territories  of  the  other, 
the  consul-general  or  consul  of  the  nation  to  which  the  deceased  be- 
longed, or  the  representative  of  such  consul-general  or  consul  in 
his  absence,  shall  have  the  right  to  nominate  curators  to  take  charge 
of  the  property  of  the  deceased,  so  far  as  the  laws  bf  the  country 
will  permit,  for  the  benefit  of  the  lawful  heirs  and  creditors  of  the 

•20  U.  S.  Stat,  at  Large,  725,  732. 
*io  U.  S.  Stat,  at  Large,  1005,  1009. 
"21  U.  S.  Stat,  at  Large,  776,  783. 
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deceased,  giving  proper  notice  of  such  nomination  to  the  authorities 
of  the  country."  ^^ 

A  similar  provision  is  found  in  Article  8  of  the  Treaty  of  1864 
with  Honduras.^* 

The  Tenth  Article  of  the  Treaty  of  1859  with  Paraguay  pro- 
vides : 

"In  the  event  of  any  citizen  of  either  of  the  two  contracting 
parties  dying  without  will  or  testament  in  the  territory  of  the 
other  contracting  party,  the  consul-general,  consul,  or  vice-consul 
of  the  nation  to  which  the  deceased  may  belong,  or,  in  his  absence, 
the  representative  of  such  consul-general,  consul,  or  vice-consul 
shall,  so  far  as  the  laws  of  each  country  will  permit,  take  charge 
of  the  property  which  the  deceased  may  have  left,  for  the  benefit 
of  his  lawful  heirs  and  creditors,  until  an  executor  or  adnUnistratot 
he  named  by  the  said  consul-general,  consul,  or  vice-consul  or  his 
representative."  ^^ 

The  Treaty  of  1856  with  Persia,  Article  6,  provides : 

"In  case  of  a  citizen  or  subject  of  either  of  the  contracting 
parties  dying  within  the  territories  of  the  other,  his  effects  shall 
be  delivered  up  integrally  to  the  family  or  partners  in  business  of 
the  deceased;  and  in  case  he  has  no  relations  or  partners,  his  ef- 
fects in  either  country  shall  be  delivered  up  to  the  consul  or  agent 
of  the  nation  of  which  the  deceased  was  a  subject  or  citizen,  so 
that  he  may  dispose  of  them  in  accordance  with  the  laws  of  his 
country,"  ^* 

The  Treaty  of  1887  with  Peru,  which  was  terminated  by  noti- 
fication from  Peru,  October  8th,  1898,  contained  the  following 
provision : 

"Art.  33.  Until  the  conclusion  of  a  consular  convention,  which 
the  high  contracting  parties  agree  to  form  as  soon  as  may  be  mu- 
tually convenient,  it  is  stipulated,  that  in  the  absence  of  the  legal 
heirs  or  representatives  the  consuls,  or  vice-consuls  of  either  party 
shall  be  ex-officio  the  executors  or  administrators  of  the  citizens  of 
their  nation  who  may  die  within  their  consular  jurisdictions,  and 
of  their  countrymen  dying  at  sea  whose  property  may  be  brought 
within  their  district."  " 

The  international  sanctity  of  such  a  Treaty  Clause  is  instanced 
by  the  decision  of  the  Mixed  Commission  in  the  arbitration  be- 
Iwen  Peru  and  the  United  States  of  1857.  This  Commission  in  the 
Matter  of  Vergil  awarded  damages  to  the  heirs  of  the  deceased 

"10  U.  S.  Stat,  at  Large,  916,  921. 

"13  U.  S.  Stat,  at  Large,  699,  703. 

"12  U.  S.  Stat,  at  Large,  1091,  1096. 

"11  U.  S.  Stat,  at  Large,  709,  710. 

'■"'25  U.  S.  Stat,  at  Large,  1444,  1461. 
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"Peruvian  citizen  Vergil  because  the  Peruvian  Consul  was  not  al- 
lowed to  act  as  executor  or  administrator  in  accordance  with  the 
Treaty  of  July  26th,  1851.^* 

Counsel  for  the  Public  Administrator  relied  upon  three  propo- 
sitions : 

First,  that  the  Treaty  could  not  constitutionally  supersede  the 
local  law  and  that  the  Consul  could  not  thus  displace  the  Public 
Administrator  whose  rights  were  fixed  by  state  statute;  Second, 
that  a  fair  interpretation  of  the  Treaty  clause  in  question  did  not 
entitle  the  Consul  to  administration;  and  Third,  that  the  Most- 
Favored-Nation  Clause  did  not  apply  to  such  a  situation. 

The  Supreme  Court  did  not  pass  upon  the  first  or  second  points. 
As  to  the  first  point  the  opinion  states : 

"*  *  *  There  is,  of  course,  no  Federal  law  of  probate  or  of 
the  administration  of  estates,  and,  assuming  for  this  purpose  that 
it  is  within  the  power  of  the  National  Government  to  provide  by 
treaty  for  the  administration  of  property  of  foreigners  dying  within 
the  jurisdiction  of  the  States,  and  to  commit  such  administration 
to  the  consular  officers  of  the  Nations  to  which  the  deceased  owed 
allegiance,  we  will  proceed  to  examine  the  treaties  in  question  with 
a  view  to  determining  whether  such  a  right  has  been  given  in  the 
present  instance."  ^''^ 

We  cannot,  however,  feel  that  the  Court  had  any  real  doubt  as 
to  the  constitutionality  of  a  Treaty  granting  to  Consuls  the  right  to 
administer  upon  the  estates  of  their  deceased  nationals  for  the 
benefit  of  foreign  heirs.  The  Constitution  makes  the  Treaty  the 
Supreme  Law  of  the  land,  and  no  Treaty  has  as  yet  been  declared 
unconstitutional.  That  by  a  broad  stretch  of  legal  imagination  it 
may  be  conceived  that  a  Treaty  should  attempt  to  regulate  matters 
so  peculiarly  within  the  domain  of  State  autonomy  as  to  strike  at 
the  root  of  our  constitutional  balance  is  possible.  The  short  an- 
swer here,  however,  is  that  one  of  the  most  usual,  natural,  neces- 
sary and  proper  subjects  to  be  regulated  by  Treaty  are  the  rights, 
privileges  and  immunities  of  diplomatic  officers  and  consuls.  This 
is  equally  true  as  to  the  protection  of  the  persons  and  property  of 
alien  citizens  or  subjects.  A  reference  to  the  development  of  In- 
ternational Law  as  regards  the  powers  and  functions  of  consuls, 
to  the  legislation  and  regulations  of  the  United  States  and  to  the 
Treaties  in  force  makes  this  altogether  clear.  These  matters  will 
be  referred  to  hereinafter. 

As  to  the  general  question,  we  will  do  no  more  than  enumerate 

"4  Moore  Int.  Arb.  4390. 
"223  U.  S.  3x7.  329- 
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a  few  of  the  leading  cases  in  this  Court  on  the  subject.  An  obvi- 
ously pertinent  statement  of  the  settled  doctrine  is  found  in  the 
Head  Money  Cases: 

"*  *  *  A  treaty  may  also  contain  provisions  which  confer 
certain  rights  upon  the  citizens  or  subjects  of  one  of  the  nations 
residing  in  the  territorial  limits  of  the  other,  which  partake  of  the 
nature  of  municipal  law,  and  which  are  capable  of  enforcement  as 
between  private  parties  in  the  courts  of  the  country.  An  illustra- 
tion of  this  character  is  found  in  treaties,  which  regulate  the  mutual 
rights  of  citizens  and  subjects  of  the  contracting  nations  in  regard 
to  rights  of  property  by  descent  or  inheritance,  when  the  individ- 
uals concerned  are  aliens.  The  Constitution  of  the  United  States 
places  such  provisions  as  these  in  the  same  category  as  other  laws 
of  Congress  by  its  declaration  that  'this  Constitution  and  the  laws 
made  in  pursuance  thereof,  and  all  treaties  made  or  which  shall 
be  made  under  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land.'  A  treaty,  then,  is  a  law  of  the  land  as  an  act 
of  Congress  is,  whenever  its  provisions  prescribe  a  rule  by  which 
the  rights  of  the  private  citizen  or  subject  may  be  determined.  And 
when  such  rights  are  of  a  nature  to  be  enforced  in  a  court  of  jus- 
tice, that  court  resorts  to  the  treaty  for  a  rule  of  decision  for  the 
case  before  it  as  it  would  to  a  statute."  ^® 

This  statement  of  the  law,  as  far  as  we  know,  has  never  been 
dissented  from.  Should  a  state  law  and  a  Treaty  be  in  conflict,  the 
state  law  must  give  way.^® 

It  is  also  established  by  the  decisions  of  this  Court  that  such 
Treaties  must  be  construed  in  most  liberal  fashion,  and  that  Treaty 
rights  are  always  paramount  to  state  legislation.^" 

In  the  case  of  Wyman,  Petitioner,  in  the  Supreme  Court  of 
Massachusetts  "  the  Attorney-General  made  a  similar  argument 
to  that  here  presented  by  Counsel  for  the  Public  Administrator, 
relying  upon  the  decision  of  the  Supreme  Court  of  Louisiana  in 
the  matter  of  the  succession  of  Charles  Thompson.^^  This  decision 
is  very  short  and  is  as  follows : 

"Ogden,  J.  The  succession  of  the  deceased  was  duly  opened 
in  the  Second  District  Court  as  that  of  a  foreigner  not  domiciled 
in  this  State,  and  leaving  property  within  the  jurisdiction  of  the 
Court.    The  petitioner,  as  Vice-Consul  of  the  King  of  Sweden  and 

"(1884)  112  U.  S.  580,  598,  599,  per  Miller,  /. 

"U.  S.  V.  Forty-three  Gallons  Whiskey  (1876)  93  U.  S.  189,  197,  198; 
and  to  the  same  effect,  Ware  v.  Hylton  (1796)  3  Dall.  199,  235. 

'"Shanks  v.  Dupont  (1830)  3  Pet.  241,  249;  Geofroy  v.  Riggs  (1889) 
^33  U.  S.  258,  267;  Hauenstein  v.  Lynham    (1879)    100  U.   S.  483,  488-90. 

"(1906)  191  Mass.  276. 

"Lanfear  v.  Ritchie  (1854)  9  La.  An.  96. 
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Norway,  for  the  port  and  city  of  New  Orleans,  represents  that  the 
deceased  was  a  Swede  by  birth,  and  at  the  time  of  his  death  was  a 
subject  of  the  King  of  Sweden.  On  this  ground  he  claims  the 
right,  in  his  capacity  of  Consul,  to  take  the  succession  out  of  the 
hands  of  the  defendant,  who  is  the  duly  appointed  administrator. 
This  right  he  alleges  he  is  entitled  to  exercise  under  the  law  of  na- 
tions, the  laws  of  the  United  States,  and  by  virtue  of  treaties  en- 
tered into  between  the  United  States  and  the  King  of  Sweden  and 
Norway. 

The  right  claimed  is  incompatible  with  the  sovereignty  of  the 
State,  whose  jurisdiction  extends  over  the  property  of  foreigners 
as  well  as  citizens  found  within  its  limits.  The  disposition  of  the 
estates  of  foreigners  has  been  made  the  subject  of  special  legisla- 
tion, and  no  treaty  or  law  of  the  United  States  exists  which  as 
the  paramount  law  confers  any  such  right  as  is  claimed  by  the 
petitioner ;  nor  are  we  aware  of  any  principle  of  the  law  of  nations 
which  would  entitle  the  petitioner  to  call  in  question  the  authority 
of  our  laws  on  that  subject." 

The  Supreme  Court  of  Massachusetts  said  of  this  case: 

"*  *  *  In  Lanfear  v.  Ritchie,  9  La.  Ann.,  96,  decided  in 
1854,  the  decision  was  against  the  vice-consul  of  Sweden  and  Nor- 
way, on  the  ground  that  the  right  claimed  was  'incompatible  with 
the  sovereignty  of  the  State.'  But  this  was  at  a  time  when  we 
might  expect  the  doctrine  of  State  rights  to  be  strongly  insisted 
upon. "2^ 

The  present  case  was  in  litigation  at  or  about  the  time  when 
the  Japanese  school  question  was  of  paramount  interest  in  the  State 
of  California,  as  well  as  in  the  Nation!  While  it  is  not  intended  to 
intimate  that  this  may  have  influenced  the  decision  of  the  Califor- 
nia courts  in  this  case,  which  is  not  put  on  the  ground  of  the  uncon- 
stitutionality of  the  treaty  clauses  referred  to,  yet  possibly  the  at- 
mosphere of  the  State  of  California  may  have  insensibly  caused  its 
learned  courts  to  gravitate  toward  a  view  of  State  rights  which 
seems  inconsistent  with  the  later  developments  of  our  constitutional 
law  and  even  irreconcilable  with  prior  decisions  of  the  Supreme 
Court  of  the  State  of  California  itself  as  the  following  decisions 
indicate. 

In  People  v.  Gerke  **  there  was  considered  a  treaty  with  Prus- 
sia of  1828  which  provided  that  where,  upon  the  death  of  a  person 
holding  real  estate,  it  would  descend  upon  a  citizen  or  subject  of 
the  other  power  "were  he  not  disqualified  by  alienage,  such  citizen 
or  subject  shall  be  allowed  a  reasonable  time  to  sell  the  same  and 

**ti9o6)    191  Mass.  276,  278. 
"(iSss)  5  Cal.  381,  384. 
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to  withdraw  the  proceeds  without  molestation."  The  objection  was 
made  by  the  Attorney-General  of  California  that  the  enforcement 
of  such  a  provision  "permits  the  Federal  Government  to  control 
the  internal  policy  of  the  States,  and  in  the  present  case  to  alter 
materially  the  statutes  of  distribution."  The  Court  says : 

"If  this  was  so  to  the  full  extent  claimed,  it  might  be  a  sufficient 
answer  to  say,  that  it  is  one  of  the  results  of  the  compact,  and,. 
if  the  grant  be  considered  too  improvident  for  the  safety  of  the 
States,  the  evil  can  be  remedied  by  the  constitution  making  power.'^ 

In  Forbes  v.  Scannell "  was  considered  a  provision  of  the  laws 
of  California  (the  act  for  the  relief  of  insolvent  debtors)  that  "No 
assignment  of  any  insolvent  debtor,  otherwise  than  as  provided  by 
this  Act,  shall  be  legal  or  binding  upon  creditors."  Nye  Brothers 
&  Co.,  an  American  firm  doing  business  at  Canton,  China,  failed. 
Gideon  Nye,  the  resident  partner,  executed  an  assignment  for  the 
benefit  of  creditors  before  the  United  States  Consul.  Property  of 
the  firm  in  San  Francisco  was  seized  by  their  creditors.  The  as- 
signee sued  the  Sheriff  for  damages,  claiming  precedence  for  the 
assignment  over  the  Court  process  under  which  the  creditors  seized 
the  property,  as  being  supported  by  the  Treaty  with  China  of  July 
3,  1844,  and  the  Act  of  Congress  of  August  11,  1848,  to  carry  into 
effect  the  provisions  of  the  Treaty.  There  was  no  question  that  the 
assignment  was  not  executed  in  accordance  with  the  California 
statute,  but  the  Treaty  and  the  statute  of  1848,  regulating  the 
rights  of  American  citizens  in  China  validated  such  assignment  if 
made  either  in  accordance  with  ( i )  the  Laws  of  the  United  States,. 
(2) the  Common  Law  or  (3)  Decrees  and  Regulations  to  be  made 
by  the  United  States  Commissioner  to  China. 

This  displacement  of  the  insolvent  laws  of  California  by  the 
Treaty  was  explicitly  upheld,  and  judgment  rendered  for  plaintiff 
assignee.'*' 

As  yet  no  Treaty  has  been  declared  unconstitutional,  but  it  is 
now  settled  law  that  a  Treaty  clause  has  no  more  force  or  effect 
than  a  statute  and  that  as  between  inconsistent  Treaties  and  stat- 
utes, the  latter  will  prevail.^' 

It  is  impossible,  however,  to  fix  any  constitutional  limits  to  the 
Treaty  making  power.  The  whole  question  was  much  discussed 
during  the  Insular  cases  but  it  was  not  necessary  for  the  Court  ta 

"(iSsg)  13  Cal.  243,  276-282. 

"Following,  citing  and  approving  People  v.  Gerke,  Baldwin  &  Field,  J  J.. 

•'Chinese  Exclusion  Cases  (1888)  130  U.  S.  581. 
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pass  upon  it  in  any  of  those  litigations.  It  is  safe  to  say  that  all 
matters  of  general  concern  to  the  Nation,  in  its  dealings  with  for- 
eign Nations,  are  proper  matter  for  the  Treaty  making  power,  and 
it  is  perhaps  unfortunate  that  the  Court  did  not  so  categorically 
state  in  this  case. 

The  discussion  of  the  meaning  of  the  language  employed  in 
the  Argentine  Treaty  turned  not  only  upon  the  scope  to  be  given 
to  the  precise  language,  but  also  upon  the  usages  and  practices  in 
regard  to  Consuls.  If  the  California  interpretation,  sanctioned  by 
the  Supreme  Court  be  correct,  then  the  Argentine  Treaty  clause 
did  nothing  more  than  to  declare  already  existing  International 
Law.  This  judicial  interpretation,  therefore,  completely  nullifies 
the  Treaty  clause  and  leaves  it  wholly  without  value. 

The  Court  discusses  the  literal  meaning  of  the  word  "intervene" 
in  various  systems  of  law  and  concludes : 

"*  *  *  This  term  can  only  have  reference  to  the  univer- 
sally recognized  right  of  a  consul  to  temporarily  possess  the  estate 
of  a  citizen  of  his  nation  for  the  purpose  of  protecting  and  con- 
serving the  rights  of  those  interested  before  it  comes  under  the 
jurisdiction  of  the  laws  of  the  country  for  its  administration.  The 
right  to  intervene  in  administrtion  and  judicial  liquidation  is  for 
the  same  general  purpose,  and  presupposes  an  administration  or 
judicial  liquidation  instituted  otherwise  than  by  the  consul,  who  is 
authorized  to  intervene. 

"So,  looking  at  the  terms  of  the  treaty,  we  cannot  perceive  an 
intention  to  give  the  original  administration  of  an  estate  to  the 
Consul-General,  to  the  exclusion  of  one  authorized  by  local  law 
to  administer  the  estate."  ^* 

From  an  examination  of  existing  statutes  and  usage  it  appears 
that  consuls  already  possessed  this  right,  the  Court  by  a  strict  con- 
struction thus  leaving  the  matter  exactly  as  though  this  portion  of 
the  Treaty  had  never  come  into  existence. 

It  is  the  general  practice  under  the  law  of  nations  for  consuls, 
upon  the  death  of  one  of  their  nationals,  to  take  part  in  caring 
for  the  property  left  by  him,  especially  in  case  of  intestacy,  and 
seeing  that  it  reaches  its  destination.  This  is  one  of  the  usual 
and  normal  functions  of  the  consuls  of  all  civilized  nations  and 
as  such  is  generally  recognized  by  usage,  by  statute  and  by  formal 
executive  regulations  in  the  United  States  and  in  European 
countries. 

The  laws  of  the  United  States  on  this  subject  are  therefore 
nothing  more  than  a  codification  of  international  usage.    As  show- 

*(i9i2)  223  U.  S.  317.  331. 
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ing  how  widespread  and  established  this  usage  has  become  we  cite 
the  following  from  a  standard  French  work  on  the  subject,  Guide 
Pratique  des  Consulats,  by  de  Clercq  and  de  Vallat,  a  work  of  gen- 
erally recognized  value.   It  is  said :  ^® 

"Sec.  533.  Intestate  succession.  Finally,  if  the  deceased  has 
left  no  will,  or  if  there  are  no  heirs  present,  the  succession  must 
then  be  considered  as  vacant  and  the  consular  authority  intervenes 
to  assure  its  conservation  for  the  protection  of  those  who  may 
have  rights  therein. 

"The  first  formality  to  fulfil  in  this  case  consists  in  placing  the 
seals  upon  the  domicil  of  the  deceased.  Some  governments  in  order 
to  assure  the  payment  to  possible  creditors  have  this  proceding  per- 
formed at  once  by  their  officers  of  justice;  others,  and  this  the 
greater  number,  recognize  the  right  of  consuls  to  put  their  seals  on, 
together  with  those  of  the  territorial  authority;  some  others  con- 
sent to  the  Consul  alone  placing  his  seals  (on  the  property)  upon 
condition  that  should  local  creditors  present  themselves  their  rights 
will  be  unaffected. 

"At  the  expiration  of  the  time  fixed  by  law  the  seals  are  taken 
oflF  and  the  property  examined  and  inventoried.  The  inventory  is 
made  either  by  the  consul  or  by  the  local  authority  in  the  presence 
of  the  consul.     *     *     * 

"The  inventoried  articles  are  preserved  in  storage  either  at 
the  consulate  or  in  the  house  of  the  deceased  under  the  care  of  the 
consul  to  whom  generally,  in  accordance  with  Treaties,  the  terri- 
torial authority  abandons  the  right  of  liquidation  of  successions. 
In  some  countries,  however,  it  is  this  authority  which  administers 
and  liquidates  the  successions  itself  and  then  turns  over  the  pro- 
ceeds to  the  legitimate  heirs  or  hands  them  to  the  consuls." 

The  general  powers  of  United  States  consuls  were  admirably 
set  forth  by  Secretary  Marcy  in  1855.  He  says: 

"The  consuls  of  the  United  States  are  authorised  and  required 
to  act  as  administrators  on  the  estates  of  all  citizens  of  the  United 
States  dying  intestate  in  foreign  countries  and  leaving  no  legal 
representative  or  partner  in  trade.  Indeed  this  is  one  of  the  most 
sacred  and  responsible  trusts  imposed  by  their  office,  and  in  this 
respect  they  directly  represent  their  government  in  protecting  the 
rights  and  interests  of  the  representative  of  deceased  citizens.""* 

As  far  back  as  1799,  Mr.  Pickering,  then  Secretary  of  State, 
citing  a  clause  of  the  Jay  treaty, 

"to  the  effect  that  consuls  'should  enjoy  those  liberties  and  rights 
which  belong  to* hem  by  reason  of  their  function,'  said :  'Now,  I 
conceive  one  of  the  consular  rights  and  a  duty  to  be  to  receive,  in- 
ventory, take  care  of  and  account  for  the  effects  of  any  subject  of 

"Vol.  I,  522. 

"S  Moore  Dig.  Int.  Law  118. 
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the  nation  by  which  the  consul  is  appointed,  and  who  dies  within 
his  jurisdiction  or  consulate.'  He  added  that  the  subject  was  often 
explicitly  regulated  by  treaties,  but  that  he  understood  it  to  be  'a 
general  usage  to  which  civilized  nations  have  tacitly  or  practically 
assented.' "  ^^ 

The  recognition  of  this  general  usage  is  embodied  in  our  Re- 
vised Statutes  as  follows : 

"Sec,  1709.  [Estates  of  Decedents.]  It  shall  be  the  duty  of 
consuls  and  vice-consuls,  where  the  laws  of  the  country  permit: 

First.  To  take  possession  of  the  personal  estate  left  by  any 
citizen  of  the  United  States,  other  than  seamen  belonging  to  any 
vessel,  who  shall  die  within  their  consulate,  leaving  there  no  legal 
representative,  partner  in  trade,  or  trustee  by  him  appointed  to 
take  care  of  his  effects. 

Second.  To  inventory  the  same  with  the  assistance  of  two 
merchants  of  the  United  States,  or,  for  want  of  them,  of  any  others 
at  their  choice. 

Third.  To  collect  the  debts  due  the  deceased  in  the  country 
where  he  died,  and  pay  the  debts  due  from  his  estate  which  he  shall 
have  there  contracted. 

Fourth.  To  sell  at  auction,  after  reasonable  public  notice,  such 
part  of  the  estate  as  shall  be  of  a  perishable  nature,  and  such 
further  part,  if  any,  as  shall  be  necessary  for  the  payment  of  his 
debts,  and,  at  the  expiration  of  one  year  from  his  decease,  the 
residue. 

Fifth.  To  transmit  the  balance  of  the  estate  to  the  Treasurer 
of  the  United  States,  to  be  holden  in  trust  for  the  legal  claimant ; 
except  that  if  at  any  time  before  such  transmission  the  legal  repre- 
sentative of  the  deceased  shall  appear  and  demand  his  effects  in 
their  hands  they  shall  deliver  them  up,  being  paid  their  fees,  and 
shall  cease  their  proceedings."^^ 

The  Consular  Regulations  of  the  United  States  set  forth  in 
detail  the  duties  of  consuls  in  this  matter  and  contain  the  same 
general  principles  as  those  that  we  have  quoted  from  the  Guide 
Pratique  des  Consulats. 

"Sec.  409.  A  consular  officer  is  by  the  law  of  nations  and  by 
statute  the  provisional  conservator  of  the  property  within  his 
district  belonging  to  his  countrymen  deceased  therein.  He  has  no 
right,  as  a  consular  officer,  apart  from  the  provisions  of  treaty,  local 
law,  or  usage,  to  administer  on  the  estate,  or  in  that  character  to 
aid  any  other  person  in  so  administering  it,  without  judicial  au- 
thorization. His  duties  are  restricted  to  guarding  and  collecting  the 
effects,  and  to  transmitting  them  to  the  United  States,  or  to  aid 
others  in  *so  guarding,  collecting,  and  transmitting  them,  to  be  dis- 


*'Ibid.  117. 

**2  Fed.  Stat.  797. 
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posed  of  pursuant  to  the  law  of  the  decedent's  State — 7  Op.  Alt. 
Gen.,  274.  It  is,  however,  generally  conceded  that  a  consular  of- 
ficer may  intervene  by  way  of  observing  the  proceedings,  and  that 
he  may  be  present  on  the  making  of  the  inventory. 

"Consul's  Powers  Under  the  Treaties. 

"Sec.  411.  Argentine  Republic  and  Colombia. — Consular  of- 
ficers in  the  Argentine  Republic  may,  when  any  citizen  of  the 
United  States  dies  within  their  respective  jurisdictions,  intervene 
in  the  possession,  administration,  and  judicial  liquidation  of  his 
estate,  conformably  with  the  laws  of  the  country.  The  proceedings 
in  such  case  must  be  in  the  ordinary  courts  of  the  country,  unless 
waived  by  the  local  authorities.  In  Colombia  a  consular  officer  has 
the  right  to  take  possession  of  the  effects  of  a  deceased  citizen,  and 
to  make  inventories  and  appoint  appraisers.  In  his  proceedings  he 
is  required  to  act  in  conjunction  with  two  merchants,  chosen  by 
himself,  and  in  accordance  with  the  laws  of  the  United  States  and 
with  the  instructions  he  may  receive  from  his  own  Government."  " 

Section  78  of  the  Consular  Regulations  refers  to  the  Most- 
Favored-Nation  Clause  as  follows : 

"78.  Some  of  the  consular  treaties  of  the  United  States  con- 
tain a  clause  commonly  called  'the  Most-Favored-Nation-Clause.' 
This  right  is  secured  by  treaties  with  the  Argentine  Republic,  Aus- 
tria-Hungary, Belgium,  Bolivia,  Colombia,  Costa  Rica,  the  Do- 
minican Republic,  Denmark,  Ecuador,  Egypt,  France,  Germany, 
Hawaiian  Islands,  Haiti,  Honduras,  Italy,  Kongo  Free  State, 
Korea,  Japan,  Madagascar,  Morocco,  Netherlands  (and  colonies), 
Nicaragua,  Orange  Free  State,  Paraguay,  Persia,  Peru,  Portugal, 
Prussia,  Roumania,  Russia,  Salvador,  Servia,  Spain,  Switzerland 
and  Tripoli.  In  those  countries  consuls  of  the  United  States  are 
entitled  to  claim  as  full  rights  and  privileges  as  have  been  granted 
to  consuls  of  other  nations,"  ^* 

Treaties  of  the  United  States  with  foreign  countries  generally 
contain  provisions  regarding  the  authority  of  Consuls  and  their 
duties  in  connection  with  decedents'  estates.  These  provisions 
usually  state  somewhat  more  precisely  and  in  detail  the  power  of 
consuls  as  developed  by  the  consensus  of  nations.  They  differ, 
however,  in  this  respect  from  mere  International  Law  and  usage, 
in  that  where  the  functions  of  a  consul  are  fixed  by  treaty,  his  au- 
thority must  necessarily  override  local  statutes,  whereas  in  the  ab- 
sence of  such  treaty  his  foreign  functions  are  largely  auxiliary  to 
the  local  law  which  may,  unless  it  recognizes  very  fully  interna- 
tional comity,  reduce  the  consuls'  functions  as  regards  decedents' 
estates  within  somewhat  narrow  limits. 

"United  States  Consular  Regulations  161-2. 
•*fbid.  30. 
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It  is  not  unreasonable  to  presume  that  the  learned  gentlemen 
who  negotiated  this  Treaty  had  in  mind  this  general  usage,  the 
United  States  statutes  and  other  treaties  to  the  same  effect.  It  is 
hardly  fair  to  their  intelligence  to  assume  that  they  were  merely 
trying  their  hands  at  declaring  International  Law  which  was  al- 
ready embodied  in  the  usages  of  nations. 

In  addition,  however,  to  this  consideration  the  Court  did  not 
advert  to  the  fact  (disclosed  in  the  briefs)  that  this  precise  ques- 
tion had  come  before  the  Italian  Court  of  Cassation  on  the  applica- 
tion of  the  American  Consul  acting  under  the  instructions  of  the 
Department  of  State,  and  that  the  right  denied  the  consul  by  the 
ruling  of  the  Supreme  Court  had  been  conferred  upon  him  by  the 
decision  of  the  Court  of  Cassation.  In  reversing  the  lower  courts 
in  refusing  to  recognize  the  rights  of  the  American  Consul  under 
the  Most-Favored-Nation  Clause  the  Court  of  Cassation  held  :^' 

"In  regard  to  the  third  finding,  it  is  observed  that  the  funda- 
mental error  of  the  judgment  lies  in  having  denied  that  the  con- 
sul-general had,  by  virtue  of  the  law  and  the  treaties,  the  power  to 
bring  before  an  Italian  magistrate,  and  without  special  power  from 
the  heirs,  an  action  for  the  recovery  of  an  undue  payment  interest- 
ing the  estate,  said  action  being  directed  to  re-establish  the  integrity 
of  the  estate  as  it  was  left. 

"The  judgment  miscomprehended  the  consular  convention  estab- 
lished between  the  United  States  of  America  and  Italy  in  1878, 
securing  for  the  contracting  parties  the  treatment  of  the  most- 
favored  nation  and  empowering  by  right  the  consuls  to  represent 
judicially  in  certain  cases  the  estates  of  their  respective  citizens, 
whether  one  considers  France  by  her  convention  of  July  26,  1862, 
or  Russia  by  her  convention  of  April,  1875,  to  be  the  most-favored 
nation.  It  is  a  fact  that  by  virtue  of  article  9  the  powers  of  the 
consuls  are  established  as  follows:  (a)  To  place  and  remove  seals; 
(b)  to  prepare  inventories;  (c)  to  sell  perishable  goods;  (d)  to 
care  for  and  deposit  funds  and  incomes  of  the  estate;  (e)  to  ascer- 
tain, to  collect,  and  to  settle  claims  ;  (f )  to  administer  and  to  repre- 
sent also  judicially  the  estate ;  and  to  this  effect  the  convention 
adds: 

"  'In  all  questions  arising  from  the  publication,  administration 
and  liquidation  of  estates  of  citizens  of  one  of  the  two  countries 
in  the  other  the  respective  consul-generals,  consuls  and  vice-consuls 
will  represent  by  full  right  the  heirs  and  shall  be  recognized  offi- 
cially as  their  attorneys  without  being  obliged  to  justify  their 
mandate  by  a  special  power.' 

"They  may  consequently  appear  in  person  or  by  attorneys, 
chosen  among  such  as  are  so  authorized  by  the  legislation  of  the 

""Suit  between  Mr.  De  Castro,  U.  S.  Consul  General,  and  Mrs.  Rebecca 
Dawes  Rose.  Judgment  rendered  by  Court  of  Cassation,  Feb.  4,  1907.  For. 
Rel.  of  U.  S.,  1907,  part  II.  750. 
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country,  before  the  competent  authorities,  to  take  charge  in  every 
case  concerning  the  estate,  of  the  interest  of  the  heirs,  by  prose- 
cuting their  rights  or  answering  the  claims  against  them. 

"From  these  words  the  understanding  clearly  arises  that  when 
the  succession  of  a  foreigner  is  opened  in  Italy  it  isJ:he  consular 
representative  of  the  foreign  nation  itself  who  undertakes  for  him 
to  do  everything,  and  not  only  to  administer  his  property  but  to 
liquidate  it  in  order  to  be  able  to  hand  it  over  to  the  heirs  within 
a  period  of  time  of  not  less  than  six  months.  This  is  the  scope  of 
power  which  the  national  law  assumes  toward  its  own  citizens,  and 
this  is  the  scope  of  power  delegated  by  the  nation  in  its  turn  to  its 
consular  agents. 

"For  this  reason  it  is  obvious  that  the  consul  during  the  period 
of  liquidation  may  also  bring  an  action  for  the  recovery  of  unlaw- 
ful payments.  From  the  moment  that  he  is  the  administrator  and 
the  legal  representative  of  the  estate  in  Italy,  in  the  absence  of 
heirs  and  in  cases  contemplated  by  the  conventions,  it  follows  that 
judicially  in  him  resides  the  universum  ius  and  that  during  that 
period  he  may,  or  should,  bring  any  action  in  Italy  interesting  the 
heirs. 

"Whereas  by  these  arguments  it  appears  useless  to  examine  the 
last  motive  the  judgment  must  be  annulled,  and  so  it  is  decided." 

The  Court  of  Cassation  would  thus  appear  to  have  taken  the 
broad  view  of  consular  treaty  rights.  How  far  the  Italian  authori- 
ties will  feel  bound  in  honor  to  maintain  this  view  after  the  de- 
cision in  the  Ghio  Case,  we  do  not  know,  but  certainly  we  can 
scarcely  continue  to  demand  as  of  right  for  our  consuls  privileges 
which  we  refuse  to  grant  to  those  of  Italy. 

We  are  at  some  loss  to  understand  why  the  Supreme  Court 
should  have  apparently  ignored  this  careful  decision  of  the  Court 
of  Cassation  which,  while  it  could  have  no  authoritative  force,  cer- 
tainly illumines  the  question  by  indicating  the  view  taken  of  its 
solution  by  one  of  the  high  contracting  parties. 

Nor  does  the  Court  advert  to  the  other  treaty  clauses  referred 
to  with  the  exception  of  the  Peruvian  and  Swedish  treaties.  As  to 
these  the  Court  says : 

"It  is  further  to  be  observed  that  treaties  are  the  subject  of  care- 
ful consideration  before  they  are  entered  into,  and  are  drawn  by 
persons  competent  to  express  their  meaning  and  to  choose  apt 
words  in  which  to  embody  the  purposes  of  the  high  contracting 
parties.  Had  it  been  the  intention  to  commit  the  administration  of 
estates  of  citizens  of  one  country,  dying  in  another,  exclusively  to 
the  consul  of  the  foreign  nation,  it  would  have  been  very  easy  to 
have  declared  that  purpose  in  unmistakable  terms.  For  instance, 
where  that  was  the  purpose,  as  in  the  treaty  made  with  Peru  in 
1887."    (Above  referred  to.) 
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"And  in  the  convention  between  the  United  States  and  Sweden, 
proclaimed  March  20,  191 1,  it  is  provided:  'In  the  event  of  any 
citizens  of  either  of  the  two  Contracting  Parties  dying  without  will 
or  testament,  in  the  territory  of  the  other  Contracting  Party,  the 
consul-general,  consul,  vice-consul-general,  or  vice-consul  of  the 
nation  to  which  the  deceased  may  belong,  or,  in  his  absence,  the 
representative  of  such  consiil-general,  consul,  vice-consul-general, 
or  vice-consul,  shall,  so  far  as  the  laws  of  each  country  will  permit 
and  pending  the  appointment  of  an  administrator  and  until  letters 
of  administration  have  been  granted,  take  charge  of  the  prop>erty 
left  by  the  deceased  for  the  benefit  of  his  lawful  heirs  and  credi- 
tors, and,  moreover,  have  the  right  to  be  appointed  as  administrator 
of  such  estate.'^® 

It  is  to  be  observed  that  this  Treaty  while  ratified  subsequent  to 
the  application  for  administration  on  the  part  of  the  Italian  Consul 
was  in  force  for  some  months  before  this  case  was  argued  and  was 
called  to  their  attention  by  counsel  both  in  brief  and  argument.  It 
would  have  been  quite  possible  for  the  Court  to  have  held  that 
the  Treaty  was  applicable  to  the  case  at  bar  as  the  Public  Adminis- 
trator could  scarcely  be  held  to  have  acquired  vested  rights  in  the 
estate,  or  at  least  his  rights  should  not  have  extended  beyond  the 
payment  of  commissions  on  the  administrative  acts  already 
performed. 

The  Court,  however,  does  not  advert  to  this  consideration  and 
as  the  Government  apparently  deemed  it  useless  to  make  further 
efforts  to  sustain  their  supposed  rights  under  the  Treaty,  the  ques- 
tion was  not  further  pressed  in  this  case. 

Counsel  for  the  Italian  Government  referred  to  a  statement 
of  the  law  of  the  Argentine  Confederation,''^  to  the  effect  that  upon 
a  foreigner  dying  intestate  in  the  Argentine  Republic,  leaving  for- 
eign heirs,  the  consul  of  the  deceased  foreigner's  nation  is  given 
the  right  to  intervene. 

In  disposing  of  this  contention  Mr.  Justice  Day  says : 

"It  is  contended  that  the  right  secured  to  a  foreign  consul  to 
appoint  an  executor  under  this  act  of  1865  ^^  evidence  of  the  fact 
that  the  Argentine  Republic  is  carrying  out  the  treaty  in  the  sense 
contended  for  by  the  plaintiflf  in  error;  but  in  this  law  certainly 
no  right  of  administration  is  given  to  the  consul  of  a  foreign  coun- 
try. It  is  true,  he  may  appoint  an  executor,  which  appointment  it 
is  provided  is  to  be  at  once  communicated  to  the  testamentary 
judge. 

"In  Art.  VIII  the  same  law  provides  that  executors  shall  per- 
form their  charge  in  accordance  with  the  laws  of  the  country.   Art. 

'•(1912)  223  U.  S.  317,  332. 
"Found  in  58  British  and  Foreign  State  Papers,  455. 
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XIII  declares  that  the  rights  granted  by  the  law  shall  be  only  in 
favor  of  the  nations  which  cede  equal  privileges  to  Argentine  con- 
suls and  citizens."  ^* 

Is  the  right  to  appoint  an  executor  not  practically  equivalent  to 
allowing  the  consul  to  act  himself  ?  Certainly  it  is  an  extension  of 
the  general  international  usage  in  the  absence  of  treaty.  In  any 
event  the  language  of  this  law  would  indicate  that  the  Argentine 
Republic  construed  the  Treaty  more  liberally  than  does  our  Su- 
preme Court  and  we  find  it  difficult  to  note  the  distinction  between 
the  appointment  of  an  executor  and  the  appointment  of  the  consul 
himself. 

In  a  matter  of  such  international  importance  and  between  na- 
tions whose  system  of  laws  differ,  so  narrow  a  distinction  appears 
somewhat  over-legalistic. 

The  opinion  of  the  Supreme  Court  concludes  as  follows: 

"Our  conclusion  then  is  that,  if  it  should  be  conceded  for  this 
purpose  that  the  most  favored  nation  clause  in  the  Italian  treaty 
carries  the  provisions  of  the  Argentine  treaty  to  the  consuls  of  the 
Italian  Government  in  the  respect  contended  for,  (a  question  un- 
necessary to  decide  in  this  case),  yet  there  was  no  purpose  in  the 
Argentine  treaty  to  take  away  from  the  States  the  right  of  local 
administration  provided  by  their  laws,  upon  the  estates  of  deceased 
citizens  of  a  foreign  country,  and  to  commit  the  same  to  the  consuls 
of  such  foreign  nation,  to  the  exclusion  of  those  entitled  to  ad- 
minister as  provided  by  the  local  laws  of  the  State  within  which 
such  foreigner  resides  and  leaves  property  at  the  time  of  de- 
cease."«» 

The  question  of  the  Most-Favored-Nation  clause  is  thus  not 
passed  upon.  This  question  in  itself  is  of  great  interest  and  im- 
portance and  must  ultimately  be  determined  by  the  courts. 

The  able  counsel  who  appeared  for  the  State  of  California 
argued  that 

"The  *most-favored-nation'  clause  in  a  treaty  goes  no  further 
than  to  secure  to  the  nation  for  whose  benefit  it  is  written  the 
advantages  or  privileges  which  may  be  granted  freely  and  without 
consideration  by  its  ally  to  other  nations.  But  the  'most- favored- 
nation'  clause  does  not  automatically  convey  to  a  treaty-party  bene- 
fits which  may  be  conceded  to  a  third  power  in  another  treaty  as 
the  price  of  benefits  obtained  in  exchange  from  that  third  power. 
In  other  words,  the  most-favored-nation  is  not  the  nation  which 
has  purchased  by  concessions  the  most  liberal  advantages,  for  such 
advantages  are  not  favors  but  rights  bought  for  a  valuable  consid- 

"(1912)  223  U.  S.  3^7,  334. 
"Ibid.  334- 
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eration;  and  the  nation  claiming  such  advantages  under  a  'most- 
favored-nation'  clause  may  not  have  paid  or  be  in  a  position  to 
pay  the  consideration  for  which  those  advantages  were  granted." 

The  cases  of  Whitney  v.  Robertson*'^  and  Bartram  v.  Robert- 
son,*^ are  relied  upon  as  sustaining  this  view.  It  was  there  held 
that  a  special  reciprocity  treaty  between  the  Hawaiian  Islands  and 
the  United  States  did  not  entitle  other  nations  to  take  advantage 
of  its  terms  under  the  Most-Favored-Nation  Clause  since  such 
clause  was 

"*  *  *  never  designed  to  prevent  special  concessions  upon  suf- 
ficient considerations,  touching  the  importation  of  specific  articles 
into  the  country  of  the  other.  It  would  require  the  clearest  lan- 
guage to  justify  a  conclusion  that  our  government  intended  to 
preclude  itself  from  such  engagements  with  other  countries,  which 
might  in  the  future  be  of  the  highest  importance  to  its  interests."*^ 

Great  Britain  has  consistently  taken  a  different  view  as  to  the 
scope  of  the  Most-Favored-Nation  clause  and  the  matter  has  been 
the  subject  of  long  and  frequent  discussion  with  our  State  De- 
partment. 

The  difficulties  that  have  arisen  with  reference  to  the  character 
or  degree  of  reciprocity  in  all  the  disputes  concerning  the  privileges 
claimed  under  the  Most-Favored-Nation  Clause  have  had  refer- 
ence mainly  to  questions  of  tariff  and  it  will  be  seen  by  an  exami- 
nation of  these  cases*^  that  the  discussions  have  turned  upon  the 
difficulty,  not  to  say  the  impossibility,  of  a  general  reciprocity 
equally  applicable  to  all  countries  upon  questions  of  export  and 
import.  The  character  of  the  products  differs  radically ;  the  im- 
portance of  the  products  to  the  commerce  of  one  or  the  other 
country  is  of  essential  difference  and  the  stipulations  with  refer- 
ence to  discrimination  or  equalization  of  duties  applicable  in  the 
one  case  are  almost  universally  quite  inapplicable  in  another.  So 
that  the  equivalent  which  is  complete  in  the  Treaty  now  under 
discussion  is  well-nigh  impossible  of  attainment  in  matters  con- 
cerning the  importation  of  merchandise. 

Mr.  Sherman,  as  Secretary  of  State,  writing  to  Mr.  Buchanan, 
Minister  to  the  Argentine  Republic,  January  ii,  1898,  illustrates 
this  in  the  following  language. 

"(1888)  124  U.  S.  190. 

"(1887)  122  U.  S.  116. 

"(1888)  124  U.  S.  190,  193- 

"Gathered  in  Moore  Dig.  Int.  Law  Vol.  5. 
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"The  neighborhood  of  nations,  their  border  interests,  their  dif- 
ferences of  climate,  soil,  and  productions,  their  respective  capacity 
for  manufacture,  their  widely  different  demands  for  consumption, 
the  magnitude  of  the  reciprocal  markets,  are  so  many  conditions 
which  require  special  treatment.  No  general  tariff  can  satisfy 
such  demands.  It  would  require  a  certainty  of  language  which 
excludes  the  possibility  of  doubt  to  justify  the  opinion  that  the 
government  of  any  commercial  nation  has  annulled  its  natural 
right  to  meet  these  special  conditions  by  compensatory  concessions, 
or  held  the  right  only  on  condition  of  extending  the  same  to  a 
nation  which  had  no  compensations  to  offer."** 

The  Treaty  with  Hawaii  which  gave  rise  to  the  cases  of  Bartram 
V.  Robertson  and  Whitney  v.  Robertson*^  is  an  apt  and  complete 
illustration  of  that  lack  of  equivalent  which  alone  can  make  the 
Most- Favored- Nation-Clause  inapplicable. 

The  Treaty  with  Hawaii  provoked  claims  from  most  of  the 
countries  of  Europe  as  well  as  from  Mexico  and  Japan,  and  was 
the  occasion  of  much  diplomatic  correspondence  before  it  reached 
the  Supreme  Court.  By  that  Treaty  the  King  of  the  Hawaiian 
Islands  engaged  to  give  advantages  to  the  United  States  of  which , 
it  was  materially  impossible  for  any  other  country  in  the  world 
to  furnish  an  "equivalent."  Among  other  things  he  covenanted 
not  to 

"lease  or  otherwise  dispose  of  or  create  any  lien  upon  any  port, 
harbor,  or  other  territory  in  his  dominions,  or  grant  any  special 
privileges  or  rights  of  use  therein,  to  any  other  power,  state  or 
government    *    *    *,"*« 

No  other  country  could  give  to  the  United  States  the  assurance 
that  this  strategic  point  in  the  Pacific  should  be  free  from  foreign 
occupation,  and  it  seems  obvious  that  no  Favored-Nation-Clause 
in  any  other  Treaty  could  offset  so  distinct  and  unique  an  advan- 
tage, the  return  for  which  in  a  reduction  of  or  freedom  from  duties 
was  but  a  small  consideration. 

These  considerations  and  their  importance  were  recognized  by 
Germany  and  so  well  expressed  in  the  Treaty  concluded  at  Berlin 
in  1879  that  we  quote  the  language  of  the  special  article  referring 
thereto : 

"Certain  relations  of  proximity  and  other  considerations  having 
rendered  it  important  to  the  Hawaiian  government  to  enter  into 
mutual  arrangements  with  the  government  of  the  United  States  of 
America  by  a  convention  concluded  at  Washington,  the  30th  day 
of  January,  1875 : 

**Ibid.  278. 

^'Supra. 

"5  Moore,  Dig.  Int.  Law  263. 
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"The  two  High  Contracting  Parties  have  agreed  that  the  special 
advantages  granted  by  said  convention  to  the  United  States  of 
America,  in  consideration  of  equivalent  advantages,  shall  not  in 
any  case  be  invoked  in  favor  of  the  relations  sanctioned  between 
the  two  High  Contracting  Parties  by  the  present  treaty".*^ 

Here  was  an  express  waiver  of  the  otherwise  automatic  oper- 
ation of  the  Most-Favored-Nation-Clause. 

This  view  is  emphasized  by  the  letter  of  our  Department  of 
State  to  the  Russion  Charge  d'Affaires  of  July  30,  1895 : 

"The  exceptional  advantages  granted  to  the  Hawaiian  Islands 
*  *  *  have  been  yielded  to  that  government  in  return  for  cer- 
tain valuable  and  exclusive  considerations  and  by  reason  of  the 
peculiar  geographical  and  commercial  relations  that  exist  between 
the  two  countries. 

******** 

"As  the  mutual  concessions  under  the  reciprocity  treaty  between 
the  United  States  and  the  Hawaiian  Islands  are  of  an  exceptional 
nature,  there  does  not  appear  to  be  any  present  condition  leading 
to  a  discussion  of  the  question  whether  the  negotiation  of  this 
convention  has  established  a  precedent  to  be  followed  with  other 
countries."** 

In  Bartram  v.  Robertson  the  views  of  this  Court  do  not  differ 
from  the  diplomatic  views  expressed  by  the  Executive  Department : 

"*  *  *  It  does  not  appear  that  Denmark  has  ever  objected 
to  the  imposition  of  duties  upon  goods  from  her  dominions  im- 
ported into  the  United  States,  because  of  the  exemption  from  duty 
of  similar  goods  imported  from  the  Hawaiian  Islands,  such  exemp- 
tion being  in  consideration  of  reciprocal  concession,  which  she  has 
never  proposed  to  make. 

"Our  conclusion  is,  that  the  treaty  with  Denmark  does  not  bind 
the  United  States  to  extend  to  that  country,  without  compensation, 
privileges  which  they  have  conceded  to  the  Hawaiian  Islands  in 
exchange  for  valuable  concessions.  On  the  contrary,  the  treaty 
provides  that  like  compensation  shall  be  given  for  such  special 
favors.    *    *    *"" 

In  Whitney  v.  Robertson,  the  Court  followed  its  earlier  deci- 
sion, and  passing  upon  a  like  claim,  founded  upon  a  Treaty  with 
Santo  Domingo,  said : 

«*  *  *  It  is  a  pledge  of  the  contracting  parties  that  there 
shall  be  no  discriminating  legislation  against  the  importation  of 
articles  which  are  the  growth,  produce,  or  manufacture  of  their 
respective  countries,  in  favor  of  articles  of  like  character,  im- 
ported from  any  other  country.    It  has  no  greater  extent.    It  was 

"Ibid.  265. 

"For.  Rel.  1895,  Vol.  2,  1121 ;  5  Moore  Int.  Law  Dig.  276,  277. 

^•(1887)  122  U.  S.  116,  121. 
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never  designed  to  prevent  special  concessions,  upon  sufficient  con- 
siderations, touching  the  importation  of  specific  articles  into  the 
country  of  the  other.    *    *    *"'*° 

To  conclude,  as  we  have  already  said  in  the  course  of  this  ar- 
ticle, there  is  no  objection  to  the  principle  that  the  Most-Favored- 
Nation-Clause  must  rest  upon  reciprocal  stipulations.  In  this  case 
it  does  rest  upon  absolutely  reciprocal  stipulations,  as  the  Italian 
Court  of  Cassation  has  held.  Whenever  an  apparent  exception 
has  been  made  to  the  operation  of  the  Most-Favored-Nation- 
Clause,  it  will,  we  repeat,  be  found  to  rest  upon  concessions  which 
cannot  be  duplicated  and  the  "equivalent"  of  which  cannot  be 
fairly  measured  or  given.  This  objection  does  not  hold  in  this 
case. 

It  seems  certain  that  the  questions  here  involved  with  be  fur- 
ther litigated  in  the  near  future.  Doubtless  application  will  be 
made  for  letters  of  administration  under  other  treaties  and  the 
clause  of  the  Swedish  treaty  will  be  invoked. 

From  the  standpoint  of  international  relations  and  the  position 
of  the  United  States,  as  a  leader  in  the  cause  of  amicable  relations 
between  the  Nations,  it  is  to  be  hoped  that  the  Supreme  Court  will 
take  a  broad  view  of  these  questions  unaffected  by  any  doctrine 
of  State  rights  which,  where  international  considerations  are  con- 
cerned, should  not  be  allowed  to  play  a  role  which  may  cripple  the 
efficiency  of  our  National  Government  and  tend  to  isolate  us  in  the 
family  of  Nations."*^ 

Frederic  R.  Coudert. 

New  York. 

■"(1888)   124  U.  S.  190,  193- 

"Since  writing  the  above  the  Supreme  Court  of  Minnesota  has  passed 
upon  this  very  question  of  consular  right  to  letters  of  administration  in 
In  re  Lis'  Estate.  Austro-Hungarian  Consul  v.  Westphal  et  al.  (Decem- 
ber 27,  1912)   139  N.  W.  300. 

In  that  case  the  Austro-Hungarian  Consul  asked  for  Letters  of  Admin- 
istration both  in  virtue  of  the  local  statute,  which  provided  that  in  certain 
cases  the  Consul  is  to  be  appointed  administrator  on  the  estate  of  a  foreign 
decedent,  and  also  the  Most-Favored-Nation  Clause  contained  in  the 
Austrian  Treaty, 

Administration  was  also  claimed  by  the  burial  corporation  which  as 
principal  creditor  invoked  its  right  under  the  state  statute  in  the  absence 
of  a  surviving  spouse  or  next-of-kin. 

The  Court  held  that  under  the  terms  of  the  statute  the  Consul  was 
not  entitled  to  adrqinistration  because  not  a  resident. 

In  support  of  the  Consul's  claim  under  the  Treaty  the  counsel  for  the 
consulate  adduced  the  Swedish  Treaty  above  referred  to.  The  Court, 
however,  held  that  this  Treaty  should  not  be  construed  as  giving  to  the 
Consuls  any  rights  which  appear  to  be  inconsistent  with  the  provisions  of 
the  local  law  and  that  the  provision  of  the  Swedish  Treaty  construed  in 
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the  light  of  the  Most-Favored- Nation  Clause  had  no  effect  upon  the  laws 
of  Minnesota.  Referring  to  the  passage  quoted  above  from  the  Ghio  case 
indicating  that  the  result  might  have  been  different  had  the  Swedish 
Treaty  been  in  force  at  the  time  the  application  to  administration  was  there 
made  by  the  Consul,  the  Minnesota  Supreme  Court  says  at  page  307 : 

"In  the  Rocca  Case,  Mr.  Justice  Day  seems  to  refer  to  the  treaty  with 
Sweden  as  expressly  and  clearly  giving  Swedish  consuls  an  absolute  right 
in  the  premises;  but  at  most  this  was  a  mere  dictum,  and  we  cannot  fol- 
low it  without  question,  especially  as  Mr.  Justice  Day's  use  of  the  Swedish 
treaty  by  way  of  comparison  with  the  Argentine  treaty,  and  the  language 
used  by  him  in  this  connection,  may  well  be  referred  to  the  fact  that  the 
treaty  with  Sweden  expressly  gives  the  right  to  be  'appointed  administrator,' 
whereas  the  Argentine  Treaty  conferred  only  the  'right  to  intervene  in  the 
possession,  administration,  and  judicial  liquidation  of  the  estate  of  the 
deceased.'  " 

The  Court  held  that  while  the  Swedish  Treaty  gave  in  terms  the  right 
to  be  appointed  as  administrator  of  such  estate,  it  was  held  to  be  qualified 
by  the  language  "so  far  as  the  laws  of  each  country  will  permit."  The 
Court  adds : 

"Grammatically  it  may  well  be  contended  that  this  qualifying  clause 
applied  only  to  the  clause  with  which  it  is  immediately  coupled,  thus  leav- 
ing the  right  to  administration  without  qualification.  In  view,  however,  of 
the  presumption  so  aptly  referred  to  by  Mr.  Justice  Shaw  in  Estate  of 
Ghio  against  any  intention  on  the  part  of  the  federal  government  to  invade, 
by  triiafy.  the  province  of  state  law,  in  a  matter  so  inherently  local,  as 
distinguished  from  national,  and  likewise  from  a  consideration  of  the 
subject-matter  and  the  provisions  of  this  whole  article,  and  especially  the 
latter  part,  we  have  concluded  that  the  right  to  appointment  as  admin- 
istrator is  conferred  by  such  article  upon  the  expressed  condition  that  it 
can  be  claimed  only  'so  far  as  the  laws  of  each  country  will  permit.' 
*  *  *  Likewise,  we  cannot  think,  in  the  absence  of  clearly  expressed 
intention  so  to  do,  that  the  federal  government  intended  to  take  the  mat- 
ter of  administration  of  the  estate  of  foreigners  entirely  out  of  the  control 
of  the  states.  See  Lanfear  v.  Ritchie,  9  La.  Ann.  96;  25  Harv.  Law 
Rev.  735." 

It  thus  appears  that  if  this  view  prevail  generally,  the  actual  effect  of 
the  Ghio  decision  has  been  to  reduce  all  these  Treaty  clauses  conferring 
consular  rights  to  administration  to  mere  polite  phrases,  valueless  to  the 
foreign  nations  with  whom  the  Treaties  were  made.  If  this  right  cannot 
affect  or  pro  tanto  supersede  the  local  law,  it  is  impossible  to  understand 
why  foreign  countries  should  care  to  further  insert  such  a  clause  in  their 
Treaties  with  the  United  States. 

Other  Nations  would  certainly  take  the  same  vievv  as  that  entertained  by 
the  Italian  Court  of  Cassation  that  the  right  is  binding  upon  them,  and 
if  the  Ghio  decision  and  the  inferences,  whether  logical  or  not,  drawn  from 
it  by  our  state  courts,  is  to  remain  law,  these  nations  will  find  that  they 
have  entered  into  an  arrangement  which  binds  them  to  accord  important 
rights  to  our  representatives,  but  leaves  us  entirely  free  as  to  theirs.  Such 
a  result,  seems  to  me,  to  rest  upon  a  misconception  of  State  rights  and  a 
minimizing  of  international  obligations  wholly  inconsistent  with  the  present 
position  of  the  United  States  in  the  family  of  Nations.  It  furnishes  a 
curious  instance  of  the  recrudescence  of  State  sovereignty  tendencies  which 
might  well  be  supposed  to  have  fallen  into  desuetude  with  the  necessary 
growth  of  conceded  national  powers. 

The  actual  situation  in  the  Lis  Case  seems  to  furnish  an  excellent  illus- 
tration of  the  utility  of  the  Treaty  Clause  when  broadly  interpreted. 
Surely  the  property  of  foreign  heirs  and  creditors  would  be  more  secure 
under  the  administration  of  the  responsible  official  representatives  of  their 
Nations,  than  if  left  to  mere  local  creditors  whose  sole  interest  is  the 
obtaining  of  payment  of  the  debts  due  to  them.  The  emasculation  by 
interpretation  of  these  clauses  would  thus  seem  to  be  without  palliation  on 
any  ground  of  necessity  or  general  justice. 


THE  EFFECT  OF  THE  UNIFORM  WAREHOUSE 
RECEIPTS  ACT. 

To  the  American  Warehousemen's  Association  primarily  be- 
longs the  credit  of  the  Uniform  Warehouse  Receipts  Act.  Since 
the  adoption  by  the  Commissioners  on  Uniform  State  Laws  of 
the  final  draft  of  the  act  in  the  summer  of  1906  that  Association 
has  worked  industriously  to  secure  the  law's  enactment  by  the 
legislatures  of  the  various  states  and  in  this  it  has  been  signally 
successful.  Although  the  Association  has  thus  given  liberally  both 
of  its  time  and  money  it  must  not  be  inferred  that  the  enactment  of 
the  Uniform  Receipts  Act  principally  helps  the  warehouseman ;  an 
examination  shows  the  interests  of  all  those  who  deal  with  ware- 
nousemen  and  with  warehouse  receipts  have  been  most  carefully 
g-uarded.  ^ 

In  1890  the  American  Bar  Association  passed  a  resolution 
recommending  the  passage  by  the  legislatures  of  the  several  states 
of  an  act  providing  for  the  appointment  of  commissioners  to  draft 
uniform  laws  relating  to  certain  specified  subjects.  A  short  time 
prior  thereto  the  Legislature  of  the  State  of  New  York  had  passed 
an  act  making  provision  for  the  appointment  of  commissioners  to 
make  an  examination  of  the  subjects  of  marriage  and  divorce  to  the 
end  that  uniform  laws  be  enacted  in  regard  thereto.  Since  that 
time  forty-eight  states  and  territories  have  appointed  commissioners 
and  they  have  held  twenty-two  annual  meetings.  The  eflForts  of 
the  commissioners  have  been  devoted  largely  to  the  drafting  of 
uniform  acts  relating  to  commercial  law  and  have  resulted  in  the 
enactment  in  many  of  the  states  of  the  following:  The  Uniform 
Negotiable  Instrument's  Act,  approved  by  the  conference  in  1896, 
and  now  in  force  in  thirty-seven  states ;  the  Uniform  Warehouse 
Receipts  Act,  approved  by  the  conference  in  1906,  and  now  in 
force  in  twenty-two  states;  the  Uniform  Bills  of  Lading  Act,  ap- 
proved by  the  conference  in  1909,  and  now  in  force  in  nine  states; 
and  the  Uniform  Sales  Act,  approved  by  the  conference  in  1910, 
and  now  in  force  in  nine  states. 

In  1904  the  commissioners  on  Uniform  State  Laws  in  their 
annual  conference,  first  took  up  the  consideration  of  the  Uniform 
Warehouse  Receipts  Act,  and  carefully  considered  a  tentative  draft, 
which  had  been  prepared  largely  by  Professor  Samuel  Williston 
of  the  Harvard  Law  School  in  which  work  I  had  assisted.    Many 
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changes  were  made  and  during  the  following  year  the  amended 
draft  was  carefully  considered  by  the  American  Warehousemen's 
Association,  by  a  committee  representing  the  American  Banker's 
Association,  and  by  members  of  the  committee  on  commercial  law 
of  the  Commissioners  on  Uniform  State  Laws.  These  meetings 
resulted  in  still  further  changes  and  improvements  in  the  act  made 
in  the  light  of  commercial  usage  and  legal  requirements.  In  1906 
at  the  annual  conference  of  the  Commissioners  and  after  further 
consideration  the  act  was  formally  adopted  and  recommended  to 
the  legislatures  of  the  various  states  for  enactment.  Since  that 
time  the  law  has  been  passed  by  Congress  to  be  in  force  in  the 
District  of  Columbia  and  by  the  legislatures  in  the  following 
states :  California,  Colorado,  Connecticut,  Illinois,  Iowa,  Kansas, 
Louisiana,  Maryland,  Massachusetts,  Michigan,  Missouri,  Ne- 
braska, New  Jersey,  New  Mexico,  New  York,  Ohio,  Pennsylvania, 
Rhode  Island.  Tennessee,  Utah,  Virginia  and  Wisconsin.  The  act 
is  also  in  force  in  the  Philippine  Islands. 

The  Uniform  Warehouse  Receipts  Act  is  divided  into  five  parts 
and  contains  sixty-two  sections.  Part  i  relates  to  the  issuance 
of  the  receipts ;  part  2  to  the  obligations  and  rights  of  ware- 
housemen upon  their  receipts ;  part  3  to  the  negotiation  and  trans- 
fer of  receipts ;  part  4  to  criminal  offenses ;  and  part  5  contains 
rules  of  interpretation  and  definitions.  It  is  the  purpose  of  this 
article  to  deal  briefly  with  the  provisions  of  the  Receipts  Act 
and  especially  with  the  changes  which  it  makes  in  the  common  law 
rules  affecting  the  subjects  to  which  it  relates. 

In  respect  of  who  may  issue  warehouse  receipts,  the  first 
section  of  the  act  provides  they  may  be  issued  by  "any  warehouse- 
man." A  warehouseman  by  section  fifty-seven  is  defined  to  be  a 
person  lawfully  engaged  in  the  business  of  storing  goods  for 
profit.  One  who  conducts  the  business  of  renting  safe  deposit 
vaults  is  a  warehouseman  within  the  meaning  of  this  section.* 
Section  two  does  not  require  that  the  receipts  be  in  any  par- 
ticular form,  but  it  does  provide  that  certain  statements  must 
appear  thereon.  These  statements  are  the  location  of  the  ware- 
house, date  of  issue,  the  number,  whether  the  goods  will  be  de- 
livered to  bearer,  a  specified  person  or  his  order,  the  rate  of  storage 
charges,  a  description  of  the  goods  or  of  the  package  containing 
them,  the  signature  of  the  warehouseman  which  may  be  made  by 

'New  Jersey  Title  Guarantee  &  Trust  Co.  v.  Rector  (1910)  76  N.  J.  Eq. 
587. 
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his  agent,  if  the  warehouseman  owns  the  goods  in  whole  or  i;i  part 
the  fact  of  such  ownership  must  be  shown,  and  finally  the  receipt 
must  contain  a  statement  of  the  amount  of  advances  made  and 
liabilities  incurred  for  which  the  warehouseman  claims  a  lien.  If 
such  amount  is  unknown  at  the  time  of  the  issuance  of  the  re- 
ceipt this  provision  is  satisfied  if  a  statement  of  the  fact  that 
advances  have  been  made  or  liabilities  incurred  and  the  purjjose 
thereof,  appears  upon  the  receipt.  A  warehouseman  is  made  liable 
to  any  person  injured  for  all  damage  caused  by  the  omission  from  a 
negotiable  receipt  of  any  of  the  required  terms.  All  of  the  re- 
quirements save  the  two  last  named  are  in  accordance  with  uni- 
versal custom  and  usage.  It  was  thought  best  to  add  these  two 
requirements  because  experience  showed  that  trouble  had  arisen  by 
the  issuance  of  receipts  for  goods  in  which  the  warehouseman 
claimed  an  interest  and  for  goods  against  which  advances  had 
been  made  and  liabilities  incurred  where  there  was  no  mention  of 
such  facts.  It  is  pointed  out  in  New  Jersey,  Title  Guarantee  & 
Trust  Co.  V.  Rector^  that  the  penalty  is  only  applicable  in  the  case 
of  negotiable  receipts.  In  that  case  the  receipt  was  not  negotiable 
and  it  did  not  contain  two  of  the  required  statements.  It  was 
urged  that  such  omission  took  the  receipt  out  of  the  terms  of  the 
act  and  hence  the  warehouseman  could  not  avail  himself  of  the 
provisions  of  sections  seventeen  and  eighteen  in  regard  to  com- 
pelling adverse  claimants  to  interplead  and  aflfording  the  warehouse- 
man a  reasonable  opportunity  to  determine  the  validity  of  adverse 
claims.  The  court  held  that  a  receipt  or  memorandum  given  by  a 
warehouseman  to  a  depositor,  which  shows  that  the  property  de- 
scribed therein  was  received  from  the  depositor  for  safe  keepings 
in  the  ordinary  course  of  his  business,  is  a  sufficient  warehouse 
receipt  under  the  terms  of  the  Receipts  Act,  to  require  the  de- 
positor and  an  adverse  claimant  to  interplead  and  settle  their  re- 
spective rights  to  the  property,  although  the  receipt  does  not  contain 
all  of  the  terms  set  out  in  the  second  section  of  the  act.  By 
section  fifty-three  it  is  made  a  criminal  offense  for  a  ware- 
houseman to  issue  a  negotiable  receipt  for  goods  of  which 
he  is  the  owner,  either  solely  or  jointly  with  others  without  a 
statement  thereon  of  such  ownership,  the  punishment  for  which 
shall  be  imprisonment  not  exceeding  one  year  or  a  fine  not  ex- 
ceeding $1000.00.  It  will  be  observed  from  the  foregoing,  that 
while  the   act  states  that  all   receipts  must   show   certain    facts, 

*Supra. 


UNIFORM  WAREHOUSE  RECEIPTS  ACT.         205 

nevertheless  it  is  only  in  the  case  of  negotiable  receipts  that  a 
penalty  is  imposed  for  failure  to  comply  with  this  provision.  The 
act  permits  the  insertion  of  any  other  terms  and  conditions  in 
the  receipt  than  those  specified,  provided  they  be  not  contrary  to 
the  act  and  that  they  in  no  wise  impair  the  obligation  of  the 
warehouseman  to  exercise  that  degree  of  care,  in  the  safekeeping 
of  the  goods,  which  a  reasonably  careful  man  would  exercise  in  re- 
gard to  similar  goods  of  his  own.  It  was  felt  that  public  policy 
required  a  warehouseman  be  not  permitted  to  contract  for  a  lesser 
degree  of  liability  than  that  which  the  courts  have  for  many  years 
imposed  upon  him.  In  Levine  v.  De  Wolff  &  Co.^  it  was  held 
this  requirement  made  no  change  in  the  common  law  doctrine. 

By  sections  three  and  four  a  fundamental  distinction  is  made 
between  a  negotiable  and  a  non-negotiable  receipt,  in  that  the 
former  represents  the  goods  themselves  and  the  latter  is  simply 
evidence  of  the  contract  of  bailment.  If  a  warehouseman  issues 
a  non-negotiable  receipt  which  does  not  bear  upon  its  face  the 
words  "non-negotiable"  or  "not  negotiable,"  the  holder  of  the  re- 
ceipt who  purchases  for  value  supposing  it  to  be  negotiable, 
may  at  his  option  treat  it  as  such  and  the  warehouseman  shall 
be  held  liable  to  the  same  eflfect  as  if  the  receipt  had  been  nego- 
tiable. This  requirement  is  in  accordance  with  legislation  to  be 
found  in  many  of  the  states  and  is  designed  not  only  to  prevent 
fraud,  but  to  cause  the  warehouseman  to  be  exceedingly  careful 
in  the  issuance  of  his  receipts. 

The  second  part  of  the  act  which  treats  of  the  obligations  and 
rights  of  warehousemen  upon  their  receipts  and  the  following  part, 
pertaining  to  the  negotiation  and  transfer  thereof  constitute  the 
most  important  parts  of  the  act  and  it  was  in  their  preparation  that 
the  most  difficulty  was  encountered. 

Part  two  provides  that  in  the  absence  of  a  lawful  excuse  a 
warehouseman  is  bound  to  deliver  the  goods  upon  demand  made  by 
the  holder  of  the  receipt,  or  by  the  depositor,  if  the  demand  is  ac- 
companied by  an  offer  to  satisfy  the  warehouseman's  lien,  an  oflFer 
to  surrender  the  receipt,  if  negotiable,  with  the  proper  endorse- 
ments thereon,  and  a  willingness  to  sign  an  acknowledgment 
that  the  goods  have  been  delivered,  if  so  requested  by  the  ware- 
houseman. For  failure  to  deliver  under  the  conditions  stated 
the  burden  is  placed  upon  the  warehouseman  to  establish  the 
existence  of  a  lawful  excuse  for  his  action.     While  it  has  been 

»(i909)  78  N.  J.  L.  306. 
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customary  for  warehousemen  to  ask,  when  goods  were  withdrawn, 
that  an  acknowledgment  of  their  delivery  be  signed,  this  is  the 
first  instance,  of  which  I  have  knowledge,  where  this  was  required 
by  statute.  In  connection  with  these  requirements  it  should  be  here 
stated,  that  the  "holder"  of  a  receipt  as  referred  to,  means  a  per- 
son who  has  both  actual  possession  of  such  receipt  and  a  right 
of  property  therein  and  hence  were  it  not  for  the  following  section 
a  warehouseman  would  be  liable  in  the  event  he  delivered  the  goods 
to  a  thief  who  had  possession  of  the  receipt.  It  is  there  provided 
that  a  warehouseman  is  justified  in  delivering  goods,  subject  to 
the  provisions  of  the  three  sections  which  follow,  to  one  who  is 
entitled  to  the  possession  thereof,  or  his  agent,  or  to  a  person 
named  in  a  non-negotiable  receipt,  or  to  one  bearing  written  au- 
thority from  such  person,  and  finally  to  a  person  in  possession  of 
a  negotiable  receipt  by  the  terms  of  which  the  goods  are  deliver- 
able to  him  or  order  or  to  bearer,  or  which  has  been  endorsed  to 
him  or  in  blank  by  the  person  to  whom  delivery  was  promised  by 
the  terms  of  the  receipt  or  by  his  mediate  or  immediate  endorsee. 
Hence  it  is  seen  that  the  warehouseman  is  justified  in  making  de- 
livery in  some  cases  in  which  he  would  not  be  bound  to  deliver. 
Thus,  in  the  case  mentioned  of  the  thief,  if  the  warehouseman 
innocently  delivered  the  goods  upon  presentation  of  a  negotiable 
receipt,  under  the  conditions  stated  he  would  be  protected.  The 
three  following  sections,  to  which  reference  has  been  made,  pro- 
vide that  the  warehouseman  shall  be  liable  as  for  conversion ;  if  he 
delivers  otherwise  than  as  authorized,  and  even  though  he  delivers 
as  authorized,  he  shall  be  liable  if  prior  to  making  a  delivery  he  had 
been  requested  on  behalf  of  the  person  lawfully  entitled  to  the 
goods  not  to  make  delivery,  or  if  he  had  information  that  the 
delivery  about  to  be  made  was  to  one  not  lawfully  entitled  to  the 
goods ;  that  the  warehouseman  shall  be  liable,  for  his  failure  to  take 
up  and  cancel  a  negotiable  receipt  when  the  goods  are  delivered  to 
any  person  who  purchases  such  receipt  for  value  and  in  good 
faith,  and  that  all  negotiable  receipts  must  show  partial  deliveries. 
This  is  accompanied  by  a  provision  making  the  warehouseman 
liable  for  his  failure  to  note  partial  deliveries  upon  such  receipt. 
By  section  thirteen  provision  is  made  in  regard  to  altered  receipts, 
which  is  declaratory  of  the  common  law. 

In  the  case  of  a  lost  or  destroyed  negotiable  receipt  it  is  pro- 
vided that  a  court  of  competent  jurisdiction  may  order  the  de- 
livery of  the  goods  upon  the  giving  of  bond  to  protect  the  ware- 
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houseman  from  liability  which  he  or  any  person  injured  by  such 
delivery  may  incur  by  reason  of  the  original  receipt  remaining  out- 
standing, and  the  court  is  given  authority,  in  its  discretion,  to  order 
the  payment  of  the  warehouseman's  reasonable  cost  and  counsel 
fees.  But  it  is  further  provided  that  even  such  delivery  under  the 
order  of  the  court  will  not  relieve  the  warehouseman  from  liability 
to  a  person  to  whom  a  negotiable  receipt  has  been  negotiated  for 
value  and  without  notice  of  the  court  proceedings  or  of  the  delivery 
of  the  goods.  Since  by  the  act  negotiable  receipts  represent  the 
goods  themselves,  it  will  be  readily  seen  that  the  greatest  care  was 
necessary  in  framing  provisions  in  regard  to  the  delivery  of  the 
goods  without  the  cancellation  of  the  receipt,  and  in  this  connection 
it  should  be  noted  that  by  section  fifty-two  of  the  act,  it  is  made 
a  criminal  offense  to  issue  an  additional  negotiable  receipt  without 
the  word  "duplicate"  appearing  thereon.  The  warehouseman  is- 
precluded  from  setting  up  title  in  himself  as  a  defense  for  refusing 
to  deliver  the  goods  according  to  jihe  terms  of  the  receipt,  unless 
such  title  be  derived  from  a  transfer  made  by  the  depositor  at  the 
time  of  or  subsequent  to  the  deposit  for  storage.  This  provision 
states  the  common  law  requirements.  Where  there  are  several 
claimants  to  the  goods  a  warehouseman  is  given  a  reasonable  time 
to  ascertain  the  validity  of  the  adverse  claims  or  to  institute  legal 
proceedings  to  compel  all  claimants  to  interplead,  and,  except  as 
provided  in  the  case  of  adverse  claimants,  no  right  or  title  of  a  third 
person  shall  be  a  defense  to  an  action  brought  against  a  ware- 
houseman for  failure  to  deliver  the  goods  in  accordance  with  the 
terms  of  the  receipt. 

The  warehouseman,  as  previously  noted,  may  incorporate  in 
the  receipt  either  a  description  of  the  goods  or  of  the  packages  con- 
taining them,  and  the  act  holds  him  liable  for  the  truthfulness  of 
his  description,  even  though  there  be  an  innocent  mistake  made  in 
such  description.  With  the  exception  of  fungible  goods  which  is 
defined  to  mean  goods  of  which  any  unit  is  from  its  nature,  or  by 
mercantile  custom,  treated  as  the  equivalent  of  any  other  unit,  the 
warehouseman  is  required  to  keep  all  goods  separate  from  those  of 
other  depositors  or  from  other  goods  of  the  same  depositor  for  which 
a  separate  receipt  has  been  issued  so  as  to  permit  at  all  times  iden- 
tification and  delivery  of  the  goods  deposited.  In  the  case  of  fun- 
gible goods  the  warehouseman  is  made  liable  to  each  depositor  for 
the  care  and  delivery  of  his  share  of  such  goods  to  the  same  extent 
as  if  the  goods  had  been  kept  separate.     This  is  the  recognized 
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American  law  on  this  subject.  Where  a  negotiable  receipt  is  out- 
standing for  goods  properly  delivered  to  a  warehouseman  the  goods 
cannot  be  reached  by  attachment  or  garnishment  unless  the  receipt 
be  first  surrendered  to  the  warehouseman  or  its  negotiation 
enjoined. 

The  act  further  provides  that  in  no  case  shall  the  warehouse- 
man be  compelled  to  deliver  the  actual  possession  of  the  goods  un- 
til the  negotiable  receipt  is  surrendered  or  impounded  by  the  court. 
While  this  protection  of  the  goods  is  essential  where  negotiable 
receipts  are  outstanding,  the  act  provides  that  a  creditor  whose 
debtor  is  the  owner  of  a  negotiable  receipt,  shall  be  entitled  to  such 
aid  from  the  courts  by  injunction  and  otherwise  in  attachment  of 
such  receipt  or  in  satisfying  the  claim  by  means  thereof,  as  is  al- 
lowed at  law  and  equity  in  regard  to  property  which  cannot  readily 
be  attached  or  levied  upon  by  ordinary  means.  It  is  but  right,  since 
negotiable  receipts  are  made  to  represent  the  goods  themselves, 
that  the  act,  after  having  provided  the  goods  were  not  subject  to 
attachment,  should  make  provision  giving  the  creditor  the  fullest 
opportunity  possible  to  reach  the  receipt. 

While  under  the  common  law  a  warehouseman's  lien  embraces 
only  storage  charges,  many  of  the  states  by  statute  have  extended 
the  lien  to  cover  charges  for  insurance,  labor,  transportation  and 
other  such  items  for  which  the  warehouseman  should  be  similarily 
protected.  The  Receipts  Act  follows  these  statutes.  Under  its 
terms  the  lien  of  the  warehouseman  includes  the  items  mentioned 
and  also  all  charges  for  the  preservation  of  the  goods,  for  money 
advanced,  interest,  labor,  weighing,  coopering  and  "for  other 
charges  and  expenses  in  relation  to  such  goods,"  also  for  expenses 
of  notice,  and  advertisement  of  sale  and  for  the  sale  of  goods  where 
there  has  been  a  default  in  satisfying  the  warehouseman's  lien.  In 
the  case  of  a  negotiable  receipt  the  lien  extends  only  to  storage 
charges  accruing  subsequent  to  its  issuance  unless  other  proper 
charges  are  enumerated  thereon.  Subject  to  the  above  provision 
the  lien  may  be  enforced  against  all  goods  regardless  of  when  de- 
posited, which  belong  to  the  person  who  is  liable  as  debtor,  for  the 
claims  in  regard  to  which  the  lien  is  asserted,  and  also  against  all 
goods  belonging  to  others,  but  deposited  by  the  person  liable  as 
debtor  upon  the  claim,  provided  his  possession  at  the  time  of  de- 
posit was  such  that  he  could  have  validly  pledged  the  goods  with 
one  taking  in  good  faith.  The  common  law  rule  that  the  lien  is 
lost  by  surrender  of  possession  of  the  goods  or  by  an  unjustified 
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refusal  to  deliver  on  demand  is  embodied  in  section  twenty-nine 
of  the  act.  Sections  thirty-one  and  thirty-two  contain  the  com- 
mon law  rules  in  regard  to  a  warehouseman's  right  to  refuse  to 
deliver  until  his  lien  is  satisfied  and  that  the  possession  of  the  lien 
does  not  preclude  the  warehouseman  from  other  remedies  allowed 
by  law  to  a  creditor  against  his  debtor.  The  two  following  sec- 
tions pertain  to  the  procedure  of  satisfying  the  warehouseman's 
lien  by  a  sale  of  the  goods  and  the  sale  of  perishable  and  hazardous 
goods.  The  next  section,  thirty-six,  which  is  the  last  section  of  part 
two,  provides  that  where  goods  have  been  sold  under  the  conditions 
of  the  two  preceding  sections,  the  warehouseman  shall  not  there- 
after be  liable  even  though  a  negotiable  receipt  be  outstanding.  It 
will  be  readily  seen  such  a  provision  was  requisite  although  it  neces- 
sarily qualifies  the  rights  of  the  holder  of  such  a  receipt.  It  was 
felt  that  the  provisions  in  regard  to  the  notices  of  sale  and  adver- 
tisements were  such  that  the  likelihood  of  a  holder  of  a  negotiable 
receipt  not  obtaining  prior  knowledge  of  the  sale  was  exceedingly 
remote. 

In  the  drafting  of  the  third  part  of  the  act  relating  to  the 
negotiation  and  transfer  of  receipts  the  Negotiable  Instruments  Law 
was  largely  followed.  Certain  changes  were  manifestily  necessary 
because  of  the  inherent  different  between  a  negotiable  warehouse 
receipt  and  a  negotiable  promissory  note.  Mercantile  usage  in  re- 
spect of  the  two  is  evidence  of  this  difference.  It  is  provided  in 
the  first  section  of  this  part  of  the  act  that  like  a  negotiable  note, 
a  negotiable  warehouse  receipt  may  be  negotiated  by  mere  delivery 
if  drawn  to  bearer  or  if  drawn  to  a  specified  person  and  subse- 
quently endorsed  in  blank.  As  a  matter  of  fact  I  have  never  heard 
of  a  single  instance  of  a  warehouse  receipt  being  issued  to  bearer, 
but  it  was  thought  best  to  make  this  provision  in  case  such  prac- 
tice should  ever  arise.  This  section  also  contains  provision  by 
which  a  receipt  negotiable  by  delivery  may,  by  subsequent  endorse- 
ment, be  restricted,  as  in  the  case  of  bills  and  notes,  so  as  to  be 
negotiated  only  by  endorsement.  The  provisions  of  the  Negotiable 
Instruments  Law,  and  as  sanctioned  by  custom  with  warehouse  re- 
ceipts, in  respect  to  endorsements  in  blank  or  to  a  specified  person 
are  included  in  the  act.  Both  negotiable  and  non-negotiable  receipts 
may  be  transferred  by  delivery  to  a  purchaser  or  donee  (following 
the  Negotiable  Instruments  Law  in  regard  to  the  distinction  be- 
tween negotiation  and  transfer),  but  a  non-negotiable  receipt  can- 
not be  negotiated,  and  the  endorsement  of  such  a  receipt  gives  the 
transferee  no  additional  right. 
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The  provisions  of  the  Receipts  Act  in  respect  of  who  may 
negotiate  a  negotiable  receipt  show  a  distinction  between  bills  and 
notes  in  that  receipts  are  not  accorded  full  negotiability.  A  finder 
or  a  thief  may  not  negotiate.  In  substance  it  is  provided  that  such 
a  receipt  may  be  negotiated  by  the  owner  or  by 

"any  person  to  whom  the  possession  or  custody  of  the  receipt  has 
been  intrusted  by  the  owner,  if,  by  the  terms  of  the  receipt,  the 
warehouseman  undertakes  to  deliver  the  goods  to  the  order  of  the 
person  to  whom  the  possession  or  custody  of  the  receipt  has  been 
intrusted,  or  if  at  the  time  of  such  intrusting  the  receipt  is  in  such 
form  that  it  may  be  negotiated  by  delivery." 

It  was  deemed  wise  to  provide  this  distinction  which  found 
justification  in  mercantile  usage.  But  negotiation  is  not  impaired 
by  the  fact  that  it  was  a  breach  of  duty  on  the  part  of  the  person 
making  the  negotiation  or  by  the  fact  that  the  owner  of  the  receipt 
was  induced  by  fraud,  mistake  or  duress  to  intrust  the  possession 
of  the  receipt  to  the  person  negotiating  the  same  provided  the 
person  who  so  took  the  receipt  or  a  person  subsequently  taking  did 
so  without  notice  of  the  breach  of  duty,  fraud,  mistake  or  duress 
and  paid  value  therefor. 

In  accordance  with  the  purpose  that  the  negotiable  receipt 
should  represent  the  goods  themselves,  or  all  of  the  rights  of  the 
lawful  depositor  in  the  goods,  the  act  provides  that  a  person  to 
whom  such  a  receipt  is  negotiated  thereby  acquires  such  title  to 
the  goods  as  the  person  negotiating  to  him  had  or  had  ability  to 
convey  and  such  title  as  the  depositor  had  or  had  ability  to  con- 
vey, to  a  purchaser  in  good  faith  for  value  and  the  direct  obliga- 
tion of  the  warehouseman  to  hold  the  goods  for  him  as  he  had 
agreed  iri  the  receipt  with  the  depositor.  It  is  further  provided 
that  where  one  has  sold  or  pledged  the  goods  or  the  negotiable  re- 
ceipt issued  for  them,  but  retains  possession  of  such  receipt,  the 
subsequent  negotiation  thereof  to  one  in  good  faith,  for  value  and 
without  notice  of  the  previous  sale  or  pledge  shall  have  the  same 
effect  as  though  the  first  purchaser  of  the  goods  or  receipt  had 
expressly  authorized  the  subsequent  negotiation. 

The  transferee  of  a  receipt  gets  title  to  the  goods  subject  to 
the  terms  of  any  agreement  with  the  transferror  and  if  the  receipt 
be  non-negotiable  the  transferee  may  notify  the  warehouseman  of 
the  transfer  and  thus  obtain  the  obligation  of  the  warehouseman  to 
hold  the  goods  for  the  transferee  according  to  the  terms  of  the 
receipt,  but  prior  to  such  notification  such  right  may  be  defeated 
by  the  levy  of  an  attachment  upon  the  goods  by  a  creditor  of  the 
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transferror  or  by  a  notification  to  the  warehouseman  of  a  subse- 
quent sale  of  the  goods  by  the  transferror.  Like  the  provisions  in 
respect  of  bills  and  notes,  in  the  case  of  the  transfer  of  a  negotia- 
ble receipt,  in  the  absence  of  proof  of  a  contrary  intention,  the 
transferee  may  compel  the  transferror  to  endorse. 

The  warranties  imposed  upon  one  who  negotiates  or  transfers 
a  receipt  by  endorsement  or  delivery  are  like  those  found  in  the 
Negotiable  Instruments  Law  except  that  the  Receipts  Act  contains 
the  further  warranty  that  the  one  negotiating  or  transferring  has 
the  right  to  transfer  title  to  the  goods  and  that  the  goods  are  mer- 
chantable or  fit  for  a  particular  purpose  in  all  cases  where  such 
warranties  would  have  been  implied  had  the  contract  between  the 
parties  been  one  to  transfer  without  the  receipt  the  goods  them- 
selves. There  is  a  further  distinction  between  the  act  and  the 
Negotiable  Instruments  Law  to  be  found  in  the  forty-fifth  section 
which  declares  that  an  endorser  shall  not  be  liable  for  any  failure 
on  the  part  of  a  prior  endorser  or  of  the  warehouseman  to  fulfil 
their  respective  obligations.  One  who  holds  a  receipt  as  security, 
by  accepting  payment  of  the  debt,  does  not  thereby  warrant  the 
genuineness  of  the  receipt  nor  the  quantity  nor  quality  of  the  goods 
represented. 

The  last  section  of  the  third  part  of  the  act  undoubtedly  goes 
further  than  any  prior  existing  law.  It  provides  that  the  rights 
of  a  purchaser  of  a  negotiable  receipt  in  good  faith,  for  value  shall 
not  be  defeated  by  a  seller's  lien  or  the  right  of  stoppage  in  tran- 
situ and  that  a  warehouseman  shall  not  be  obliged  to  deliver  nor 
justified  in  delivering  the  goods  to  an  unpaid  seller  unless  the  re- 
ceipt be  first  surrendered  for  cancellation.  These  provisions  were 
logically  essential  to  facilitate  the  negotiation  of  negotiable  receipts. 

The  fourth  part  of  the  act,  as  previously  mentioned,  declares 
certain  acts  to  be  crimes  and  provides  for  their  punishment.  Six 
of  the  seven  sections  are  directed  against  prohibited  acts  on  the 
part  of  the  warehouseman  and  all  are  designed  for  the  protection 
of  the  public  in  its  dealings  with  warehouse  receipts.  Two  of  these 
provisions  have  already  been  referred  to,  viz:  the  issuance  of  dupli- 
cate negotiable  receipts  not  so  marked  and  the  issuance  of  a  nego- 
tiable receipt  against  goods  belonging  in  whole  or  in  part  to  the 
warehouseman,  without  this  fact  being  shown  upon  the  receipt. 
The  remaining  sections  relate  to  the  issuance  of  a  receipt  when  the 
goods  are  not  on  deposit,  a  receipt  containing  a  false  statement, 
the  delivery  of  goods  by  a  warehouseman  without  obtaining  the 
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surrender  of  the  negotiable  receipt,  and  where  a  person  deposits 
goods  to  which  he  has  not  title  or  which  are  mortgaged  and  obtains 
therefor  and  negotiates  a  negotiable  receipt  without  disclosing  his 
want  of  title  or  the  existence  of  the  mortgage.  The  penalties  pro- 
vided vary  from  imprisonment  not  exceeding  five  years  or  a  fine 
not  exceeding  five  thousand  dollars,  to  imprisonment  not  exceeding 
one  year  or  a  fine  not  exceeding  one  thousand  dollars.  The  pur- 
poses of  this  part  of  the  act  is  obviously  to  safeguard  a  compliance 
with  its  essential  requirements. 

The  rules  of  interpretation  are  contained  in  the  fifth  and  last 
part  of  the  act  and  are  the  usual  provisions  found  in  such  codifica- 
tions, znz:  that  the  act  shall  be  so  construed  as  to  effectuate  its 
general  purpose  to  make  uniform  the  laws  of  those  states  which 
enact  it  and  that  in  any  case  not  provided  for,  the  rules  of  law  and 
equity,  including  the  law  merchant,  and  in  particular  the  rules  re- 
lating to  the  law  of  principal  and  agent  and  to  the  effect  of  fraud, 
misrepresentation,  duress  or  coercion,  mistake,  bankruptcy  or 
other  invalidating  cause,  shall  govern. 

The  act  concludes  with  definitions,  provision  that  it  shall  not 
apply  to  receipts  delivered  prior  to  its  taking  effect,  that  incon- 
sistent legislation  is  repealed,  when  the  act  shall  take  effect  and 
that  it  may  be  cited  as  the  "Uniform  Warehouse  Receipts  Act." 
In  State  v.  Gambrill*  it  was  held  an  indictment  under  a  prior  act 
prohibiting  the  issuance  of  a  warehouse  receipt  while  a  receipt 
was  outstanding,  which  act  provided  a  penalty  different  from  that 
in  the  Receipts  Act,  was  bad  on  demurrer  since  the  repeal  pro- 
vision in  the  latter  act  contained  no  saving  clause  and  hence  re- 
pealed the  earlier  act. 

It  is  undoubtedly  true  that  means,  subject  to  proper  safeguards, 
which  facilitate  the  representation  of  property  in  the  form  of 
money  or  its  equivalent  thus  enabling  its  free  passage  from  one  to 
another,  promote  prosperity.  It  is  likewise  true  that  our  dual  sys- 
tem of  government  with  its  federal  and  state  sovereignties  has 
in  a  measure  retarded  business  intercourse.  Those  who  have  taken 
an  active  interest  in  the  Uniform  Warehouse  Receipts  Act  have 
hoped  that  its  passage  by  the  several  states  would  accomplish  a  real 
public  service.  The  progress  thus  far  made  seems  to  justify  a  reali- 
zation of  that  hope. 

Barry  Mohun. 

Washington,  D.  C. 

*(i9ii)  115  Md.  506. 


THE  LEGAL  SYSTEM  OF  QUEBEC- 

The  two  great  legal  systems  which  between  them  divide  the 
countries  of  Christendom,  the  civil  law,  derived  from  the  law  of 
Rome,  and  the  common  law,  based  on  the  customary  law  of  Eng- 
land, are  both  represented  in  Canada. 

In  the  Maritime  Provinces  of  New  Brunswick,  Nova  Scotia 
and  Prince  Edward  Island  the  view  adopted  by  the  courts  and  de- 
clared by  the  Nova  Scotia  Act  of  1759^  is  that  these  provinces 
were  from  the  beginning  English  settlements  and  that  there,  as  in 
the  other  American  colonies,  the  colonists  brought  with  them  all 
the  common  and  statute  law  of  England  applicable  to  their  situa- 
tion and  condition  at  the  time  of  the  settlement.'^ 

When  Ontario,  under  the  name  of  Upper  Canada,  was  carved 
out  of  the  old  Province  of  Quebec,  its  first  legislative  act  was  to 
abrogate  the  French  law  within  its  territory  and  to  substitute  the 
laws  of  England  as  they  stood  on  the  15th  day  of  October  1792. 
In  British  Columbia,  the  other  province  created  before  Confed- 
eration, the  English  law  was  taken  over  as  it  existed  on  the  19th 
day  of  November  1858,  while  in  Manitoba,  Alberta,  Saskatchewan, 
and  the  Yukon  Territory  the  date  of  the  reception  of  English  law 
is  the  15th  July,  1870.  In  eight  out  of  the  nine  provinces  of  Can- 
ada, therefore,  the  English  law  prevails,  while  the  Province  of 
Quebec  is  still  governed  by  the  civil  law. 

For  an  intelligent  study  of  Canada  and  its  provinces  it  is  essen- 
tial to  bear  in  mind  that  Canada  as  a  whole  is  not  governed  by 
one  homogeneous  body  of  laws.  Accordingly  in  this  article  the 
history  of  the  law  of  Quebec  will  be  so  far  given  as  to  make  it 
clear  in  what  respects  that  province  possesses  a  legal  system 
peculiarly  its  own. 

It  should,  however,  be  stated  at  the  outset  that,  though  the  law 
of  Quebec  differs  from  that  of  the  other  provinces,  this  is  only 
partially  true,  since  certain  branches  of  the  law  are  the  same  for 
all  parts  of  the  Dominion. 

In  the  first  place,  the  criminal  law  of  the  whole  country  is  the 
criminal  law  of  England.    The  French  criminal  law  which  was  in 

a.  This  article  is  to  be  incorporated  in  a  work  by  many  collaborators 
to  be  entitled  "Canada  and  Its  Provinces." 

*33  Geo.  II  c.  3. 

"Uniacke  v.  Dickson  (Nova  Scotia  1848)  James'  Rep.  287;  The  Queen 
V.  Porter   (1888)  20  Nova  Scotia  352. 
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force  under  the  old  regime  was  abrogated  by  the  conquest  ipso 
facto,  or,  if  there  is  any  doubt  upon  that  point,  was  abolished  by 
Murray's  Ordinance  of  1764.  Before  Confederation  it  was  of 
course  competent  for  any  province  to  make  by  statute  such  modi- 
fications as  might  be  desirable.  The  criminal  law  was,  however, 
removed  altogether  from  the  legislative  jurisdiction  of  the  prov- 
inces by  the  confederation  statute  which  transferred  it  bodily  to 
the  Parliament  of  the  Dominion.  Since  then  it  has  been  codified 
by  the  Criminal  Code  of  Canada,  which  came  into  force  on  July 
1st  1893,  and  has  since  undergone  a  complete  revision.  It  must 
not  be  forgotten,  nevertheless,  that  in  principle  the  English  criminal 
law  en  bloc  was  introduced  into  Canada  at  the  Cession  or  by 
General  Murray,  and  that  the  Criminal  Code  does  not  repeal  the 
whole  of  the  old  criminal  law.  Acts  which  are  criminal  by  what 
may  be  called  the  criminal  common  law  of  England  are  still  pun- 
ishable in  Canada  unless  it  has  been  otherwise  declared  in  express 
terms  or  by  reasonable  implication  in  Canadian  legislation.  For 
example  the  oflfence  of  champerty  is  still  known  to  the  law  though 
the  Criminal  Code  does  not  mention  it.^ 

In  the  second  place,  it  is  generally  agreed  that  there  are  certain 
rules  of  law  and  especially  certain  rights  and  privileges  of  the 
subject  which  belong  to  public  and  not  to  private  law.  As  a  part 
of  the  constitutional  law  of  the  British  Empire  they  are  the  same 
in  all  portions  of  it,  and  therefore  the  same  in  the  Province  of 
Quebec  as  in  the  rest  of  Canada.  It  can  hardly  be  disputed  for 
example  that  such  charters  of  liberty  as  Magna  Charta  or  the  Bill 
of  Rights  formed  a  part  of  the  law  of  Quebec  as  soon  as  the  Eng- 
lish sovereignty  was  introduced.  It  will  be  necessary  to  return  to 
this  matter,  especially  since  the  line  of  demarcation  between  public 
and  private  law  is  in  some  cases  by  no  means  easy  to  draw.  For 
the  moment  it  is  sufficient  to  state  that  where  a  question  is  one 
which  belongs  to  the  public  law  it  is  the  law  of  England  which 
must  supply  the  governing  principle;  and  upon  such  matters  the 
law  of  Quebec  does  not  differ  from  that  of  Ontario  or  of  any  other 
province  of  Canada. 

Thirdly,  there  is  a  large  and  important  group  of  subjects  with 
which  the  legislature  of  Quebec  would  have  been  competent  to 
deal — subjects  in  regard  to  which  the  law  of  Quebec  was  or  might 
be  different  from  that  of  the  other  provinces-^which  were  by  the 

"Meloche  v.  Deguire  (1903)  34  Can.  S.  C.  R.  24;  The  King  v.  Cole 
(1902)  5  Can.  Crim.  Cases  330. 
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British  North  America  Act  1867,  transferred  to  the  ParUament  of 
the  Dominion,  called  into  existence  by  that  statute.  Most  of  these 
subjects,  for  example  Bills  of  Exchange,  Naturalisation,  Banks 
and  Patents,  have  been  dealt  with  by  federal  statutes  of  a  codify- 
ing character. 

When  we  speak  of  the  law  of  Quebec  therefore,  as  a  peculiar 
and  separate  legal  system,  we  refer  entirely  to  those  parts  of  that 
law  which  do  not  belong  to  the  criminal  law,  to  public  law,  or  to 
any  subject  which  belongs  to  federal  authority.  In  other  words  it 
is  the  law  of  "property  and  civil  rights"  to  use  the  time-honoured 
formula;  but  subject  to  the  reserve  that  some  of  the  subjects 
formerly  covered  by  that  expression  were  by  the  Act  of  1867  taken 
away  from  the  provincial  control  and  handed  over  to  the  federal 
parliament.  A  brief  indication  of  what  these  transferred  subjects 
are  will  be  given  later. 

The  law  of  property  and  civil  rights  which  is  peculiar  to  the 
Province  of  Quebec  has,  to  a  large  extent,  been  codified  in  the 
Civil  Code  of  Lower  Canada,*  and  in  the  Code  of  Civil  Procedure 
the  latest  revision  of  which  was  in  1897.  With  the  exception  of 
the  mercantile  law,  of  which  an  outline  is  given  in  the  Civil  Code, 
that  code  corresponds  in  form  and  contents  somewhat  closely  to 
the  Code  Civil  Frangais,  formerly  designated  as  the  Code  Napoleon. 

The  mercantile  law  of  the  Province  of  Quebec  stands  in  a 
somewhat  peculiar  position  and  it  will  be  necessary  to  say  a  few 
words  about  it  at  a  subsequent  stage. 

As  to  the  Code  of  Civil  Procedure,  with  which  we  are  not  here 
specially  concerned,  it  may  be  said  in  passing  that  it  is  not  drawn 
from  French  sources  to  anything  like  the  same  extent  as  the  Civil 
Code.  The  Commissioners  who  codified  the  rules  of  procedure 
included  remedies,  such  as  writs  of  injunction,  mandamus  and 
prohibition,  which  our  courts  had  taken  from  the  English 
practice,  and  owing  to  the  differences  in  the  judicial  systems  of 
England  and  France  and  to  other  causes,  it  is  probably  true  that 
the  Code  of  Civil  Procedure  is  composed  to  the  extent  of  one  half 
or  more  of  rules  of  English  origin. 

From  what  has  already  been  said  it  will  be  seen  that  the  special 
rules  of  law  peculiar  to  the  Province  of  Quebec  are  to  be  found 
mainly  in  the  Civil  Code  of  Lower  Canada,  in  the  old  law  so  far 
as  this  has  not  been  abrogated  by  the  Code,  in  the  provincial  stat- 
utes and  in  the  decisions  of  the  courts. 

*This  Code  came  in  force  in  1866  before  Confederation  and  still  bears 
the  old  name  of  the  Province. 


216  COL  UMBIA  LA  W  RBVIB  W. 

It  is  now  time  to  explain  how  it  comes  about  that  this  peculiar 
system  of  law  remains  in  force  in  a  country  which  forms  part  of 
the  British  Empire. 

Before  the  French  Revolution  and  the  great  work  of  codifica- 
tion to  which  Napoleon  gave  his  name,  France  was  not  governed 
by  a  uniform  system  of  law.  The  country  was  divided  into  a 
great  number  of  districts  of  varying  size,  each  of  which  had  a 
customary  law  of  its  own,  officially  edited  and  printed  as  a 
Coutume.  The  royal  Ordonnances,  which  correspond  to  modern 
statutes,  were  as  a  rule,  it  is  true,  made  to  apply  to  the  whole  of 
France.  Moreover  upon  many  matters,  and  among  them  some  of 
the  most  important,  such  as  obligations,  the  Coutume  as  a  rule 
threw  little  or  no  light.  When  questions  arose  as  to  which  the 
Coutume  was  silent  the  judges  had  to  fall  back  upon  the  Roman 
law,  or,  more  correctly,  upon  the  Roman  law  in  the  shape  which  it 
had  gradually  assumed  in  the  writings  of  m6dem  civilians.  The 
commentaries  of  these  writers  formed,  as  it  were,  a  reservoir  or 
body  of  supplementary  law  from  which  the  judges  drew  as  occa- 
sion- required. 

Among  the  numerous  French  Coutumes,  that  of  the  Capital — 
the  Custom  of  Paris — had  long  enjoyed  a  kind  of  pre-eminence. 
In  the  French  colonies  it  was  impossible  merely  to  declare  that 
French  law  should  prevail,  since  French  law  was  not  the  same  in 
all  parts  of  France.  It  was  necessary  to  select  a  particular  Coutume 
and  declare  that  it  should  apply  to  the  colony,  and  it  was  quite 
natural  that  in  the  French  colonies  the  Custom  of  Paris  should  be 
the  one  to  be  so  selected.  The  edict  of  1663  which  set  up  the 
Conseil  Superieur,  the  first  judicial  and  administrative  body  in 
Quebec,  declared  that  the  council  was  to  decide  matters  according 
to  the  Custom  of  Paris." 

In  Quebec,  the  general  ordinances,  by  which  the  Custom  of 
Paris  had  been  modified  prior  to  1663,  likewise  formed  a  part  of 
the  law,  unless  they  were  manifestly  intended  to  refer  to  France 
only  and  the  local  conditions  in  the  province  were  such  as  to  make 
them  clearly  inapplicable.  Moreover,  just  as  in  France,  the  writ- 
ings of  the  civilians  were  referred  to  for  guidance  upon  doubtful 
matters.  During  the  period  of  French  rule  in  Canada,  and  par- 
ticularly under  Louis  XIV,  a  number  of  important  ordinances  were 
issued  in  France  which  codified  certain  branches  of  the  law,  such 
as  the  commercial  law  and  the  law  of  wills.     There  has  always 

•Edits  et  Ordonnances  v.  i  p.  37. 


THE  LEGAL  SYSTEM  OF  QUEBEC.  217 

been  a  difference  of  opinion  as  to  whether  these  ordinances  applied 
to  Canada  as  well  as  to  France. 

On  the  whole,  the  better  opinion  appears  to  be  that  before  a 
French  ordinance,  subsequent  to  1663,  took  effect  in  Canada  it  re- 
quired to  be  registered  by  the  Superior  Council  at  Quebec.®  Many 
of  the  ordinances  were  not  so  registered,  and  therefore,  upon  this 
view  they  were  not  and  are  not  now  as  such  a  part  of  the  law  of 
Quebec.  The  question  is  of  less  practical  importance  than  might  at 
first  appear  because  the  ordinances  did  not  make  many  radical 
changes  but  were  on  the  whole  consolidations  of  the  old  law  which 
was  itself  in  operation  in  Quebec.  In  the  province,  ordinances 
modifying  the  law  upon  certain  points  were  issued  by  the  adminis- 
trative authorities,  more  particularly  by  the  great  official  called  the 
Intendant,  and  in  course  of  time  there  grew  up  also  a  considerable 
body  of  judicial  decisions.  The  study  of  the  old  law  of  the  province 
as  it  stood  at  the  date  of  the  Cession  has  been  much  facilitated  by 
the  two  collections  published  at  the  expense  of  the  provincial  gov- 
ernment under  the  titles  of  Edits  et  Ordonnances  and  Jugements 
et  Deliberations  du  Conseil  Souverain  de  la  Nouvelle  France. 

The  ground  has  now  been  cleared  for  some  consideration  of  the 
question  how  far  the  legal  system  of  the  old  French  province  of 
Quebec  was  affected  by  the  change  of  sovereignty  under  the 
Treaty  of  Paris  of  1760  and  by  the  subsequent  action  of  the  King 
of  England  and  the  British  Parliament.  In  spite  of  the  century 
and  a  half  which  has  passed,  the  controversy  in  regard  to  these 
matters  can  hardly  be  considered  as  closed.  Though  most  of  the 
points  in  debate  are  merely  of  academic  interest  there  are  still 
some  which  are  of  practical  consequence  in  the  year  1913. 

The  first  and  by  far  the  most  important  principle  applicable 
to  the  circumstances  is  one  upon  which  all  parties  are  agreed.  It 
is  a  rule  of  English  law  that  the  conquest  and  annexation  of  terri- 
tory by  the  King  of  England  does  not  ipso  facto  alter  the  system 
of  law  previously  in  force  in  the  conquered  country,  at  any  rate 
so  far  as  private  rights  are  concerned.  It  is  not  necessary  that 
there  should  be  any  official  declaration  whether  by  royal  procla- 
mation, order  in  council,  or  act  of  parliament,  declaring  that  the 
former  laws  are  to  remain  in  force.  Although  nothing  of  this 
kind  is  done  the  private  law  is  not  altered  by  the  fact  that  the 

'Symes  v.  Cuvillier  (1880)  L.  R.  5  A.  C.  138;  Stewart  and  Molson's 
Bank  v.  Simpson  (1894)  R.  J.  Q.  42  B.  30,  per  Taschereau,  /.,  and  authori- 
ties there  cited;  F.  P.  Walton,  Scope  and  Interpretation  of  the  Civil  Code 
of  Lower  Canada,  2  et  seq. 
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country  has  now  become  British  territory,  and  if  the  law  is  to  be 
changed  this  must  be  done  subsequently  by  competent  authority. 
In  the  great  case  of  Campbell  v.  HaW  Lord  Mansfield  reviewed 
carefully  the  historical  precedents,  such  as  the  conquest  of  parts 
of  France,  of  Wales  and  of  Ireland,  and  showed  that  in  no  case 
had  conquest  per  se  been  treated  as  sufficient  to  alter  the  existing 
legal  system.  It  is  in  virtue  of  this  rule  of  law  that  in  many 
countries  over  which  the  British  flag  floats  a  system  of  law  dif- 
ferent from  that  of  England  still  remains  in  operation.  It  will 
be  enough  to  mention  the  Roman-Dutch  law  which  had  been  carried 
by  the  Dutch  to  South  Africa,  Ceylon  and  British  Guiana,  and  the 
French  law  of  Mauritius  and  St.  Lucia,  all  of  which  have  sur- 
vived the  transference  of  these  countries  to  the  British  Crown. 
There  is  no  doubt  or  difficulty,  therefore,  in  admitting  that  the 
Cession  of  Quebec  by  France  to  England  still  left  in  full  operation 
in  the  province  the  Custom  of  Paris  and  the  old  law  generally,  so 
far  as  property  and  civil  rights  were  concerned.  There  is,  how- 
ever, an  old  controversy  never  completely  settled  as  to  whether 
after  the  conquest  the  English  law  was  not  introduced  into  Quebec 
by  a  proclamation  of  King  George  III  and  by  proclamations  of  the 
Governor  under  a  special  power.  Into  this  dispute  it  is  unneces- 
sary to  enter.  Whether  or  not  the  English  law  governed  for  a 
few  years  it  is  at  least  certain  that  in  1774,  by  the  Quebec  Act, 
the  French  law  was  reintroduced,  if  it  had  ever  been  abrogated, 
or  was  declared  to  be  still  in  force,  if  there  had  never  been  any 
valid  abrogation.^ 

So  far  consideration  has  been  confined  to  private  law.  When 
it  becomes  necessary  to  deal  with  the  effect  of  the  Cession  upon 
what  is  called,  in  a  somewhat  vague  way,  "public  law,"  we  are 
upon  much  more  uncertain  ground. 

There  is  no  doubt  that  the  private  law  includes  among  other 
things  the  law  of  personal  status,  which  determines  questions  of 
legitimacy,  majority,  capacity  to  contract  or  alienate,  marriage, 
divorce,  judicial  separation,  tutorship  and  curatory  of  incapable 
persons.  It  includes  also  the  law  of  property  and  succession,  the 
modes  in  which  the  power  to  alienate  inter  vivos  or  by  will  may 
legally  be  exercised,  and  the  extent  to  which  property  may  be  ren- 
dered for  a  time  inalienable  by  creating  a  "substitution"  or  other- 

^(1774)  I  Cowper  204. 

•See  F.  P.  Walton,  Scope  and  Interpretation  of  the  Civil  Code  of  Lower 
Canada,  7  et  seq. 
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wise.  Further,  the  private  law  regulates  the  forms  of  contracts 
and  decides  in  what  cases  legal  liability  may  arise  without  contract. 
AH  these  are  matters  which  affect  the  personal  rights  of  citizens 
inter  se  and  do  not  directly  touch  the  relation  between  the  govern- 
ment and  the  governed. 

On  the  other  hand,  it  is  clear  that  a  change  of  sovereignty  must 
carry  with  it  an  alteration  in  the  rights  and  duties  which  exist 
between  the  Crown  and  the  subject,  or,  as  it  is  expressed  under 
many  constitutions,  between  the  state  and  the  citizen.  In  a  case 
arising  out  of  the  conqiiest  of  the  Cape  Colony  Lord  Stowell  said : 

"I  am  perfectly  aware  that  it  is  laid  down  generally  in  the  au- 
thorities referred  to  that  the  laws  of  a  conquered  country  remain 
till  altered  by  the  new  authority.  *  *  *  g^^  even  with  respect 
to  the  ancient  inhabitants  no  small  portion  of  the  ancient  law  is 
unavoidably  superseded  by  the  revolution  of  government  that  has 
taken  place.  The  allegiance  of  the  subjects  and  all  the  law  that 
relates  to  it — the  administration  of  the  law  in  the  sovereign,  and 
appellate  jurisdictions — and  all  the  laws  connected  with  the  exer- 
cise of  the  sovereign  authority  must  undergo  alterations  adapted 
to  the  change."® 

To  begin  with,  the  constitutional  powers  of  the  King  of  Eng- 
land were  by  no  means  the  same  as  those  of  the  King  of  France, 
and  the  rights  and  liberties  of  Canadians  after  the  conquest  became 
those  which  were  guaranteed  to  British  subjects  by  the  constitu- 
tional laws  of  England.  There  were  not  in  Canada  any  more  than 
in  England  rights  which  could  not  be  altered  by  the  legislature. 
But  unless  they  were  so  altered  they  were  those  enjoyed  by  Eng- 
lishmen at  home.  With  these  rights  were  associated  correlative 
duties.  This  point  was  raised  at  the  very  outset  by  a  claim  made 
naturally  enough  on  behalf  of  the  French  in  Canada  by  the  Mar- 
quis de  Vaudreuil  in  the  negotiations  between  him  and  General 
Amherst  as  to  the  terms  of  the  capitulation  of  Montreal.  Vau- 
dreuil desired  that  it  should  be  a  condition  of  the  surrender  that 
in  the  event  of  war  breaking  out  at  a  future  time  between  France 
and  England  the  French  in  Canada  should  not  be  required  to  take 
arms  against  France  but  the  British  government  should  be  satis- 
fied if  they  maintained  an  exact  neutrality.  Amherst,  though  no 
lawyer,  gave  a  sound  and  satisfactory  answer  to  this  request  by 
saying,  "They  become  subjects  of  the  King,"  meaning  that  their 
rights  and  duties  were  to  be  the  same  as  those  of  other  British 
subjects.    It  is  possible  of  course  by  Act  of  Parliament  to  deprive 

'Ruding  V.  Smith  (1S21)  2  Hagg.  Con.  371,  382. 
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certain  classes  of  British  subjects  of  rights  which  other  subjects 
enjoy,  and  many  illustrations,  ancient  and  modern,  might  be  given, 
such  as  the  exclusion  from  the  franchise  of  Roman  Catholics  and 
Jews  in  former  times,  or  of  Chinese  British  subjects  in  British 
Columbia  today.  But  apart  from  special  legislation  the  rule  is 
that  the  rights  and  duties  of  British  subjects  do  not  depend  upon 
race  or  creed,  or  on  the  fact  that  some  of  them  are  British  subjects 
by  birth  while  others  have  become  so  at  a  later  period.  No  more 
fatal  mistake  could  have  been  made  at  the  beginning  of  British 
rule  in  Canada  than  to  lay  down  the  principle  that  the  citizenship 
of  French  Canadians  was  to  be  in  any  respect  different  from  that 
of  their  fellow-subjects. 

Further,  as  the  powers  of  the  new  sovereign  are,  in  consequence 
of  the  conquest,  substituted  for  those  of  the  former  ruler,  so  it 
must  be  with  all  the  officials  who  exercise  an  authority  delegated 
by  the  head  of  the  state.  A  change  of  sovereignty  necessarily  in- 
volves the  downfall  of  one  official  hierarchy  and  the  setting  up  of 
another.  All  courts,  criminal,  civil,  or  ecclesiastical,  which  be- 
longed to  the  old  order  are  ipso  facto  dissolved  by  the  removal 
of  the  sovereign  from  whom  they  derived  their  power,  and  the 
powers  and  prerogatives  of  the  new  courts  which  are  established 
will,  so  far  as  not  specially  determined  by  the  administrative  or 
legislative  acts  creating  them,  be  those  which  are  given  by  the  con- 
stitutional law  of  the  conquering  state.  It  is  on  this  principle  that 
the  Superior  Court  has  been  held  to  have  jurisdiction  to  quash  a 
municipal  by-law,  because  such  a  power  is  inherent  in  the  courts 
of  superior  jurisdiction  under  the  EngHsh  law.^°  So  also  the  rules 
of  English  law  determine  in  Quebec  the  conditions  under  which  the 
writs  of  mandamus,  prohibition  or  quo  warranto  will  issue  against 
officials  or  public  bodies.  Mandamus  for  example  will  not  issue  to 
compel  an  official  or  a  public  body  to  act  in  a  certain  way  or  re- 
frain from  acting  if  there  was  a  discretion  to  be  exercised  by  the 
authority  whom  it  is  sought  to  coerce.^^  The  power  of  a  court  to 
punish  for  "contempt"  is  governed  by  EngHsh  rules,  and  so  is  the 
degree  of  authority  which  courts  of  civil  jurisdiction  are  bound  to 
allow  to  the  decisions  of  criminal  courts. ^^ 

Again,  the  important  doctrine  of  English  law  that  the  Crown 

"Regina  v.  Waterous  Engine  Works  Co.  (1893)  R.  J.  Q.  32.  B.  235. 

"College  des  Medicins  v.  Pavlides  (1892)  R.  J.  Q.  iQ  B.  405;  Gourdeau 
V.  Cite  de  Quebec  (1911)   R.  J.  Q.  40  S.  C.  388. 

"Fournier  v.  Att.  Gen.  (1910)  R.  J.  Q.  19  K.  B.  431;  City  of  Montreal 
V.  Lacroix  (1909)  19  K.  B.  385. 
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can  only  be  sued  by  its  own  consent  and  upon  a  petition  of  right, 
and  that  this  remedy  is  not  available  when  the  claim  is  based  on 
tort,  is  part  of  the  public  law.  It  is  true  that  in  Canada  an  impor- 
tant exception  to  this  rule  has  been  made  by  the  statute  under 
which  the  Crown  is  made  liable  for  death  or  injury  to  the  person 
or  to  property  on  any  public  work  resulting  from  the  negligence 
of  any  officer  or  servant  of  the  Crown  while  acting  within  the 
scope  of  his  employment."  Public  works,  such  as  railways  and 
canals,  are  in  Canada  operated  by  the  government  to  a  far  greater 
extent  than  in  England,  and  it  would  be  inequitable  to  allow  the 
Crown  a  complete  exemption  from  liability  in  such  cases  of  neg- 
ligence. 

But  though  the  powers  and  prerogatives  belong  to  the  public 
law  so  far  as  rights  of  government  are  concerned,  there  are  some 
rights  which  the  sovereign  enjoys  which  depend  upon  the  private 
law  of  the  province.  For  example,  the  question  whether  the 
Crown  as  a  creditor  has  a  privilege  over  other  creditors,  and  if 
so  to  what  extent,  is  one  which  falls  to  be  decided  by  the  law  of 
Quebec  and  not  by  that  of  England. 

Perhaps  the  most  important  class  of  cases  in  which  the  public 
law  of  England  differs  from  that  of  France  is  that  in  which  actions 
are  brought  against  public  officers  for  alleged  wrongful  acts  done 
in  their  official  capacity.  It  is  a  fundamental  principle  of  English 
law  that  if  an  official  wrongs  a  private  person  he  is  accountable 
like  anybody  else  to  the  ordinary  courts,  and  it  is  no  defence  that 
he  acted  in  good  faith  or  in  obedience  to  the  order  of  his  official 
superior.  By  the  law  of  France  or  Germany,  as  by  that  of  most  if 
not  of  all  of  the  legal  systems  of  continental  Europe,  very  different 
ideas  on  this  subject  prevail.  The  moment  an  act  is  official  the 
jurisdiction  of  the  ordinary  courts  to  decide  as  to  its  wrongfulness 
or  otherwise  is  completely  ousted.  Any  claim  based  upon  it  must 
be  brought  before  a  special  tribunal  mainly  composed  of  officials 
and  naturally  inclined  to  look  with  a  lenient  eye  on  the  acts  of 
government  servants.  Under  our  system  if  there  is  any  bias  it  is 
generally  against  the  official,  and  experience  shows  that  juries  are 
by  no  means  averse  to  giving  heavy  damages  against  an  officer  of 
the  government  who  has  abused  his  authority  and  interfered  with 
the  freedom  of  the  lieges.  Under  the  French  system  it  is,  on  the 
other  hand,  extremely  difficult  to  get  any  remedy  by  legal  process 

"Rev.  Stat.  Can.  (1Q06)  c.  140  s.20  c.  See  Letourneux  v.  The  King 
(1903)  33  Can.  S.  C.  R.  335. 
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against  wrongs  of  this  kind.  A  special  court  exists,  called  the 
Tribunal  des  Conflits,  whose  sole  function  is  to  determine  whether 
the  act  complained  of  was  done  by  the  officer  in  the  real  or  mis- 
taken exercise  of  his  duties,  in  which  case  it  is  an  official  act,  or 
if  it  was  entirely  unconnected  with  his  functions  and  therefore  an 
example  of  faute  personnelle.  In  many  cases,  if  the  decision  of 
the  Tribunal  des  Conflits  is  that  the  act  was  an  official  one,  the 
complainant  does  not  think  it  worth  while  to  carry  the  case 
further.^*  In  Quebec  it  does  not  seem  to  have  been  doubted  from 
the  beginning  that  in  regard  to  this  matter  English  rules  were  to 
prevail,  and  actions  of  damages  against  public  officials  of  all 
grades  for  wrongful  exercise  of  their  authority  are  perfectly 
familiar. 

There  are  however  certain  classes  of  cases  in  which  more  dif- 
ficulty is  found  in  determining  the  preliminary  question,  whether 
they  belong  to  the  sphere  of  public  law.  For  example,  when  a 
newspaper  is  sued  for  libel  is  the  defence  of  fair  comment  upon 
a  matter  of  public  interest  a  valid  defence  in  the  courts  of  Quebec 
as  being  the  rule  of  English  law,  whether  the  French  law  is  the 
same  or  not?  There  are  a  number  of  dicta  of  learned  judges  to 
this  effect  on  the  ground  that  the  degree  of  liberty  granted  to  the 
press  is  a  matter  of  public  law. 

Similarly,  opinions  have  been  expressed  that  all  questions  which 
concern  the  relation  of  the  subject  to  the  administration  of  justice 
belong  to  the  public  law.  If  this  general  rule  is  well-founded  it 
would  cover  actions  for  libel  based  upon  injurious  language  used 
in  pleadings  or  by  a  witness  in  the  box,  and  actions  for  false 
arrest  or  malicious  prosecution.  The  tendency  of  recent  cases, 
however,  is  against  regarding  such  matters  as  part  of  the  public 
law,  but  the  point  can  hardly  as  yet  be  considered  as  finally 
settled." 

Unfortunately,  very  little  can  be  found  in  the  reports  of  Eng- 
lish decisions  or  in  works  of  authority  upon  the  distinction  between 
public  and  private  law.  This  is  not  surprising  because  in  the 
English  courts  nothing  turns  on  the  distinction.  The  judges  have 
to  apply  the  law  and  whether  it  is  public  or  private  makes  no  dif- 
ference.   In  Quebec  where  the  distinction  is  capital,  because  upon 

"See  Dareste,  La  Justice  Administrative  en  France  (2nd  ed.)  esp.  515 
et  seq;  Pandectes  Frangaises,  s.  v.  Autorite  Administrative  n.  8  and  n.  215; 
Ibid.  s.  V.  Conflits,  n.  57  and  n.  684. 

"C.  P.  R,  V.  Waller  (1911)  i  Dom.  Law  Rep.  47  (C.  A.)  ;  Carrington  v. 
Russell  (1912)  R.  J.  Q.  42  S.  C.  71. 
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it  depends  whether  the  case  is  to  be  governed  by  English  or  by 
French  law,  the  authorities  are  so  far  very  meagre.  Judges,  not 
unnaturally,  are  disposed  to  follow  the  line  of  least  resistance  and 
to  shirk  the  difficulty  where  that  it  possible  by  saying  that  in  the 
case  before  them  there  would  be  no  difference  between  the  English 
and  the  French  law. 

The  commercial  law  has  been  referred  to  earlier  in  this  article 
as  standing  in  a  somewhat  different  position  from  the  general  body 
of  private  law.  Among  laymen  there  is  a  popular  misapprehension 
that  the  commercial  law  of  Quebec  is  English.  As  a  statement  of 
principle  this  would  not  be  accepted  by  lawyers,  but  it  is  less  wide 
of  the  mark  than  might  at  first  appear. 

As  early  as  1785  a  statute  was  passed  introducing  the  English 
rules  of  evidence  in  commercial  matters.^*  Subject  to  the  familiar 
exceptions  admitted  in  England,  parol  testimony  was  to  be  suffi- 
cient to  prove  commercial  contracts. 

After  the  Cession  the  commerce  of  the  country,  and  more  par- 
ticularly the  foreign  trade,  fell  mainly  into  the  hands  of  the  Eng- 
lish speaking  part  of  the  community.  Their  business  was  princi- 
pally with  England,  with  the  United  States,  or  with  the  other  prov- 
inces of  Canada,  and  all  of  these  countries  were  governed  by  the 
English  law.  It  was  natural  therefore  that  English  commercial 
usages  should  become  more  familiar  than  French,  and  that  in  the 
courts  great  deference  should  be  paid  to  the  decisions  of  English 
judges  who  had  explained  the  English  usages.  At  the  same  time 
some  of  the  French  ordinances,  and  particularly  the  so-called  Code 
de  la  Marine  of  1681  were  not  without  great  influence.  It  must 
not  be  forgotten  that  English  commercial  law  in  its  present  shape 
is  mainly  the  creation  of  the  eighteenth  century,  and  is  to  a  large 
extent  the  work  of  Lord  Mansfield  and  other  judges  who  applied 
in  practice  and  elevated  to  the  rank  of  rules  of  law  the  customs  of 
merchants  and  the  theories  about  these  customs,  formulated  by 
civilians,  mostly  French  or  Dutch.  What  is  called  the  English 
commercial  law  is  by  no  means  wholly  of  English  origin,  and  it 
differs  widely  in  this  respect  from  much  of  the  common  law  which 
strikes  its  roots  deep  down  in  English  soil.  The  commercial  law, 
like  the  Roman  jus  gentium,  is  an  eclectic  system,  consisting  of 
rules  which,  being  grounded  on  principles  of  natural  equity  and 
for  the  most  part  consecrated  by  long  practice  among  traders,  can 
without  hardship  be  made  to  apply  to  the  transactions  between  men 

"25  Geo.  Ill  c.  25 ;  lo  Consol.  Stat.  Lower  Can.  c.  82,  s.  17. 
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who  reside  in  different  countries  and  are  governed  in  other 
matters  by  different  laws.  Both  the  English  judge  and  the  Roman 
praetor  framed  many  such  rules  in  cases  in  which  no  foreign 
party  was  concerned,  but  in  the  mind  of  both  there  was  the  more 
or  less  conscious  intention  to  lay  down  principles  suitable  to  be 
applied  in  questions  between  traders,  whatever  might  be  their  re- 
spective nationalities.  The  fact  that  the  commercial  law  as  applied 
in  England  was  itself  taken  to  no  small  extent  from  French 
sources  no  doubt  helped  to  ensure  it  a  favourable  reception  in 
Quebec. 

The  commissioners  who  drafted  the  Civil  Code  of  Lower  Can- 
ada state  very  clearly  the  difference  between  the  commercial  law 
and  the  civil  law  of  the  province  in  regard  to  their  origin.  They 
say: 

"In  a  few  instances  the  rules  of  the  commercial  law  may  be 
found  in  the  statute  book  or  in  the  ordinances  of  France,  but 
much  of  it  is  to  be  sought  in  usages  and  jurisprudence.  Our  sys- 
tem, if  system  it  may  be  called,  has  been  borrowed  without  much 
discrimination,  partly  from  France  and  partly  from  England ;  it 
has  grown  up  by  a  sort  of  tacit  usage  and  recognition,  without  any 
orderly  design  or  arrangement,  and  has  not  as  yet  received  any 
well-defined  or  symmetrical  form  from  the  decisions  of  our 
courts." 

The  codifiers  might  have  thought  that  the  time  had  come  to 
try  to  give  the  commercial  law  this  symmetrical  form,  but  they 
evidently  shrank  from  the  task  and  rather  excused  the  very 
meagre  outline  which  they  give  of  it  by  saying : 

"Much  of  what  has  been  established  by  usage  may  more  safely 
be  left  to  be  interpreted  in  like  manner  and  to  be  modified  as  new 
combinations  and  experience  of  new  wants  may  suggest."" 

In  speaking  of  the  commercial  law  of  the  Province  of  Quebec 
it  is  important  to  notice  that  in  the  arguments  before  the  courts 
English  and  American  cases  and  cases  decided  in  the  other  prov- 
inces of  Canada  are  constantly  cited.  Although  such  cases  are 
referred  to  not  as  authorities  binding  upon  the  court  but  as  illus- 
trations of  the  applications  of  similar  rules,  it  is  an  undoubted  fact 
that  the  practice  of  looking  to  them  for  guidance  tends  strongly 
in  the  direction  of  assimilation.  The  fact  also  that  the  majority 
of  the  judges  of  the  Supreme  Court  and  of  the  Judicial  Committee 
of  the  Privy  Council  have  been  trained  in  the  common  law  cannot 
fail  to  exercise  some  influence.    In  cases,  for  example,  where  the 

"Commissioners'  Reports,  v.  3  p.  214. 
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French  authorities  are  conflicting,  and  the  rule  in  Quebec  is  not 
settled,  any  court  with  a  composition  like  that  of  the  Supreme 
Court  or  the  Judicial  Committee  must  have  an  inclination  to  hold 
that  the  law  of  Quebec  does  not  differ  from  that  of  the  other 
provinces. 

Upon  such  a  question  for  example,  as  whether  a  contract  is 
complete  when  an  acceptance  has  been  made,  or  if,  on  the  other 
hand,  it  remains  incomplete  until  the  offerer  has  received  notice 
of  the  acceptance — a  question  never  finally  settled  in  France — 
the  Supreme  Court  naturally  adopted  the  former  theory,  which  is 
in  accordance  with  the  law  of  England  and  Ontario,^*  Even  those 
who  are  most  jealous  to  preserve  the  purity  of  the  civil  law  of 
Quebec  can  hardly  regret  that  in  regard  to  rules  of  this  kind  some 
weight  should  be  given  to  the  advantage  of  having  the  same  rule 
for  the  whole  of  Canada.  In  commercial  matters,  at  any  rate,  it 
is  safe  to  affirm  that  a  gradual  assimilation  of  the  law  of  Quebec 
to  that  of  the  rest  of  Canada  has  long  been  going  on  and  is  now 
fairly  complete. 

It  is  not  necessary  in  this  place  to  do  more  than  indicate  in 
a  very  general  way  the  subjects  which  have  been  withdrawn  from 
the  control  of  the  provinces  and  handed  over  to  the  Dominion 
Parliament.  The  consideration  of  the  respective  spheres  of  the 
Parliament  of  Canada  and  the  Legislatures  of  the  Provinces  be- 
longs to  the  Constitutional  Law  and  will  not  be  treated  in  this 
article. 

Broadly  speaking,  the  intention  was  to  leave  to  each  province 
its  complete  autonomy  in  regard  to  matters  which  did  not  affect 
persons  outside  its  limits,  and  to  transfer  to  the  Dominion  the  con- 
trol of  those  matters  which  affected  the  Dominion  generally,  or, 
at  least,  two  or  more  of  the  provinces.  Applying  this  canon  no 
difficulty  arises  in  regard  to  the  Postal  Service,  the  Census,  the 
Military  and  Naval  Services,  Shipping,  Quarantine,  Currency, 
Bills  of  Exchange,  Interest,  Patents  and  Copyrights,  Weights  and 
Measures,  the  Criminal  Law,  the  Law  of  Naturalisation,  and  the 
laws  relating  to  Indians.  These  are  all  of  them  matters  which 
plainly  affect  the  Dominion  as  a  whole.  And  it  is  equally  clear 
that  the  Railways,  Ferries,  Canals,  Telegraphs,  and  other  works, 
which  extend  beyond  the  limits  of  a  province  or  connect  one  prov- 
ince with  another,  could  not  be  provincial  matters.     In  regard  to 

"Magann  v.  Auger  (1901)  31  Can.  S.  C.  R.  186.  Cf.  Toulouse  (13  juin, 
1901)  Dall.  Per.  1902.  2.  15. 
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two  of  the  transferred  subjects,  namely,  Banks  and  Fisheries, 
there  might,  but  for  the  express  language  of  the  Act,  have  been 
room  for  doubt,  but  it  was  felt  to  be  desirable  to  place  the  financial 
system  of  the  country  and  the  fisheries,  whether  on  the  sea  coast 
or  inland,  under  a  single  control,  and  therefore  the  legislation  in 
regard  to  these  matters  was  placed  under  the  federal  jurisdiction. 
In  the  case  of  the  fisheries  in  waters  belonging  to  the  Crown,  the 
transfer  of  legislative  authority  did  not  affect  the  right  of  property 
enjoyed  by  the  government  of  the  provinces  as  representing  the 
Crown. 

Provision  was  also  made  for  the  case  of  works  which,  although 
wholly  situate  within  a  province,  might  be  upon  such  a  scale  or  of 
such  a  character  as  to  justify  their  being  regarded  as  Dominion 
matters,  and  it  was  enacted  that  such  works,  either  before  or  after 
their  execution,  might  be  declared  by  the  Parliament  of  Canada 
to  be  for  the  general  advantage  of  Canada  or  for  the  advantage  of 
two  or  more  of  the  provinces. 

Over  the  works  and  undertakings  which  are  not  confined  within 
provincial  boundaries,  or,  if  so  confined,  have  been  declared  to  be 
of  general  advantage,  the  Parliament  of  Canada  has  exclusive  au- 
thority, and  it  is  in  virtue  of  this  power  that  the  great  railways, 
telegraphs,  telephones,  and  express  companies  are  regulated  by 
Canadian  laws  and  are  placed  under  the  conirol  of  the  Railway 
Commission.  The  Commission  under  its  delegated  authority  can 
determine  what  conditions  shall  be  inserted  in  bills  of  lading  or 
other  contracts  necessary  for  these  businesses,  and  to  what  extent 
the  companies  may  limit  their  liability. 

Up  to  this  point  the  distribution  of  legislative  powers  is  suf- 
ficiently clear,  but  there  are  certain  of  the  transferred  subjects 
which  have  not  yet  been  mentioned  in  regard  to  which  serious 
doubts  have  been  felt.  In  spite  of  the  very  considerable  number 
of  cases  which  have  been  decided  upon  some  of  them,  there  are 
still  many  points  of  general  importance  which  remain  doubtful. 

The  Dominion  Parliament  was  given  exclusive  legislative  au- 
thority as  to  the  "regulation  of  trade  and  commerce."  By  giving 
these  words  a  wide  interpretation  the  whole  of  the  commercial 
law  might  have  been  placed  under  the  control  of  the  Dominion; 
but  a  much  more  restricted  meaning  has  been  given  to  them  by  the 
courts.  It  has  been  held  by  the  Privy  Council  that  the  words  must 
be  taken  to  mean  the  power  to  make  political  arrangements  in 
regard  to  trade,  and  regulations  as  to  trade  in  matters  of  inter- 
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provincial  concern,  and  perhaps  general  regulations  affecting  the 
whole  Dominion,  But  a  law,  for  example,  that  certain  clauses 
should  be  implied  in  all  policies  of  fire  insurance  issued  in  a  prov- 
ince is  within  the  provincial  power,  and  is  not  such  a  regulation 
of  trade  as  is  competent  only  to  the  Dominion." 

It  is  under  its  power  to  regulate  trade  and  commerce  that  the 
federal  parliament  passes  such  general  measures  as  the  Insurance 
Act,  the  Trades  Union  Acts,  the  Alien  Labour  Act,  the  acts  for 
the  inspection  and  standardisation  of  wheat  and  some  other 
staples,  the  laws  to  prevent  the  adulteration  of  food  and  many 
others.  In  regard  to  some  of  the  provisions  in  the  Insurance  Act 
and  in  some  of  the  other  acts  passed  under  this  power  it  is  by  no 
means  certain  that  the  federal  parliament  has  not  invaded  the 
provincial  field. 

Again,  the  province  has  power  to  incorporate  companies  with 
provincial  objects. 

But  what  limitation  is  intended  to  be  created  by  the  words  in 
italics  ?  Does  it  mean  that  companies  incorporated  by  a  provincial 
legislature  must  confine  their  business  within  the  province  which 
has  given  them  a  legal  status  ?  Upon  this  view  an  insurance  com- 
pany incorporated  by  a  province  would  be  debarred  from  taking 
risks  outside  that  province.  The  great  division  of  opinion  among 
the  judges  of  the  Supreme  Court  shows  how  hard  it  is  to  give  an 
intelligible  meaning  to  the  words  "with  provincial  objects,"  as 
determining  a  class  of  companies,  and  until  a  decision  of  the  Privy 
Council  has  been  obtained,  the  point  will  remain  doubtful.^" 

Further,  the  province  has  exclusive  power  to  legislate  as  to  the 
solemnisation  of  marriage  in  the  province,  while  the  Dominion 
has  a  similar  power  with  regard  to  marriage  and  divorce.  How  is 
it  possible  to  reconcile  the  two  powers?  If,  for  example,  the 
province  enacts  that  the  marriage  of  two  Roman  Catholics  shall 
not  be  valid  unless  celebrated  by  the  proper  priest  of  their  church, 
is  this  legislation  which  transcends  solemnisation  and,  by  affecting 
the  validity  of  the  marriage,  invades  the  sphere  of  Dominion  legis- 
lation ?  Must  laws  dealing  with  solemnisation  be  limited  to  laying 
down  regulations  as  to  banns,  licenses,  officiating  persons,  and  the 
like,  and  imposing  penalties  for  breach  of  such  regulations,  but 
always  subject  to  the  limitation  that  the  marriage  itself  shall  not 
be  annulled  if  celebrated  by  any  marriage  officer?    This  contention 

"Citizen's  Insurance  Co.  v.  Parsons  (1881)  L.  R.  7  A.  C.  96. 
"C.  P.  R.  7  V.  Ottawa  Fire  Insur.  Co.  (1907)  39  S.  C.  R.  405. 
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has  recently  been  rejected  by  the  Privy  Council,  and  it  has  been 
held  that  under  the  provincial  law  it  may  be  a  condition  of  the 
validity  of  the  marriage  that  it  should  be  performed  by  the  priest 
or  minister  of  the  religion  of  the  parties  or  one  of  them,  though 
in  the  opinion  of  the  Supreme  Court  this  condition  has  not  yet  been 
imposed.^^  These  examples  may  serve  to  illustrate  the  difficulties 
of  interpreting  the  sections  of  the  British  North  America  Act 
which  contain  the  distribution  of  legislative  powers. 

Under  the  Canadian  constitution  the  whole  field  of  legislative 
power  is  divided  between  the  federal  and  provincial  parliaments. 
If  the  enactment  is  one  which  is  to  take  effect  within  Canadian 
territory  the  power  to  pass  it  must  reside  either  with  the  Dominion 
Parliament  or  with  the  provincial  legislature.  The  only  exception 
to  which  this  statement  is  subject  is  the  very  rare  case  of  the  Act 
which  has  been  passed  being  one  which  conflicts  with  an  imperial 
statute  dealing  with  the  same  matter  and  applying  to  Canada.^^ 

There  is  not  any  written  constitution  for  the  Dominion,  or  for 
the  separate  provinces  by  which  certain  subjects  are  withdrawn 
from  the  legislative  jurisdiction.  This  creates  an  important  dif- 
ference between  our  constitution  and  that  of  the  United  States. 
An  American  law  may  be  held  to  be  invalid  because  it  is  contrary 
to  the  constitution  of  the  United  States,  or,  in  the  case  of  a  state 
law,  because  it  is  contrary  either  to  the  constitution  of  the  United 
States  or  to  that  of  the  state  in  which  it  was  passed.  Thus,  for 
example,  Workmen's  Compensation  Acts  have  been  held  invalid 
on  the  ground  that  to  make  the  employer  liable  without  proof  of 
fault  was  such  a  taking  away  of  property  without  process  of  law 
as  was  forbidden  by  the  constitution.^^  Under  our  system  this 
would  be  impossible,  not  because  the  courts  have  less  power  than 
those  of  the  United  States,  but  because  there  is  no  constitution 
which  restricts  the  freedom  of  the  legislatures.  If  the  province 
has  authority  to  pass  laws  dealing  with  the  relation  of  employer 
and  employed,  any  legislation  which  it  passes,  however  revolu- 
tionary in  character,  is  perfectly  valid.  The  constitutional  doctrine 
of  the  sovereignty  of  parliament  is  as  applicable  to  the  provincial 

*Vn  re  Marriage  Laws  (1912)  46  Can.  S.  C.  R.  132.2.  In  re  Marriage 
Legislation  in  Canada.  [1912]!  A.  C.  880.  The  Privy  Council  found  it 
unnecessary  to  express  an  opinion  on  the  second  point.  Their  judgment  i& 
not  yet  reported. 

"Att.  Gen.  for  Ont.  v.  Att  Gen.  for  Can.  L.  R.  [1912]  A.  C.  571. 

"See  Ives  v.  South  Buffalo  Ry.  Co.  (1911)  201  N.  Y.  271  and  article 
of  Prof.  Wambaugh  in  25  Harv.  L.  Rev.  129. 
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legislatures  as  to  the  parliament  of  the  Dominion,  or  even  to  the 
Imperial  Parliament,  provided  always  that  the  province  was  deal- 
ing with  a  subject  included  in  the  field  of  legislation  assigned  to 
it." 

This  principle  is  in  no  way  aflfected  by  the  administrative  veto, 
a  power  in  any  case  very  sparingly  exercised. 

No  description  of  the  legal  system  of  Quebec  can  be  at  all 
complete  without  some  notice  of  the  important  difference  which 
exists  between  that  system  and  the  English  law  in  regard  to  the 
authority  of  judicial  decisions. 

Without  attempting  to  state  fully  the  English  rules  on  the 
subject,  it  may  be  said  that  the  judgments  of  a  higher  court,  by 
which  a  point  of  law  is  decided,  are  binding  upon  all  courts  of 
inferior  jurisdiction  when  the  point  which  has  been  so  decided 
comes  up  before  them  in  a  subsequent  case,  and  that  the  higher 
court  itself  is  bound  to  follow  its  own  previous  decision.  As 
Gulliver  rather  cruelly  expressed  it  "If  once  judges  go  wrong  they 
make  it  a  rule  never  to  come  right." 

All  the  systems  of  law  based  on  that  of  Rome  start  with  a 
principle  fundamentally  opposed  to  this.  Non  exemplis  sed  legibiis 
judicandutn  est.  President  de  Thou,  speaking  of  the  French  law, 
says  Les  arrets  sont  bons  pour  ceux  qui  les  obtiennent,  il  faut  se 
garder  de  les  invoquer  comme  une  autorite  decisive. 

English  and  American  judges  regularly  support  their  opinions 
by  reference  to  previous  decisions,  whereas  in  France  a  judge  is 
not  allowed  to  give  a  previous  case  as  one  of  the  motifs  of  his 
judgment.  The  courts  of  Quebec  follow  in  principle  the  French 
and  not  the  English  rule  in  regard  to  the  value  of  precedents, 
though,  perhaps  owing  to  English  example  and  to  the  attitude  of 
mind  of  judges  of  the  Supreme  Court  and  of  the  Privy  Council, 
previous  judgments  are  treated  with  more  respect  in  Quebec  than 
is  the  case  in  France.  In  a  recent  case  in  Quebec  the  rule  was 
thus  stated  by  Cross,  J: 

"The  binding  authority  of  precedents  is  characteristic  of  Eng- 
lish law.  With  us  the  Code  is  the  law  whilst  decisions  are  par- 
ticular applications  of  the  law."^"* 

The  English  system  undoubtedly  leads  to  an  occasional  mis- 
carriage of  justice.  The  court  decides  a  question  in  a  certain  sense, 
not  because  it  is  convinced  that  this  is  the  correct  view,  but  because 

"See  Beardmore  v.  City  of  Toronto  (1910)  21  Ont.  L.  R.  505. 
"Le  Procureur  General  de  la   Province  de  Quebec  v.  Maclaren   (ipil) 
R.  J.  Q.  21  K.  B.  42,  58. 
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the  point  has  been  so  decided  by  another  court.  A  volume  might 
be  compiled  of  "Cases  reluctantly  followed."  In  rare  instances  the 
legislature  may  take  action  but  a  remedial  statute  will  rarely,  if 
ever,  be  retroactive,  and  the  defeated  litigant  has  to  be  content 
with  the  satisfaction  of  knowing  that  the  injustice  done  to  him  has 
led  to  a  legal  reform. 

On  the  other  hand  the  English  system  has  the  virtue  of  greater 
certainty.  It  is  possible  to  predict  with  more  confidence  in  what 
sense  a  point  will  be  decided,  and  lawyers  and  men  of  business 
can  make  their  arrangements  accordingly.  If  the  French  theory 
were  carried  to  the  logical  extreme  every  judge  would  be  free 
to  give  his  own  interpretation  of  the  law,  and  previous  judgments 
would  afford  no  guide.  The  judgments  of  the  higher  courts  would 
not  necessarily  carry  any  weight  with  courts  of  inferior  juris- 
diction. But,  apart  from  the  fact,  that  a  court  of  appeal  which 
has  decided  a  legal  question  is  not  likely  within  a  short  time  to 
decide  it  in  the  opposite  sense  even  though  perfectly  free  to  do  so, 
the  courts  of  appeal  recognise  that  it  is  their  duty  to  settle  the  law 
so  far  as  they  can.  This  being  so,  inferior  courts  are  not  dis- 
posed to  give  decisions  which  they  know  will  be  reversed  on 
appeal  if  the  case  goes  further,  or,  in  unappealable  cases  to  incur 
the  suspicion  of  bias  by  giving  a  decision  contrary  to  the  known 
views  of  the  higher  court.  The  result  is  that  both  in  France  and 
in  Quebec,  and  indeed  in  all  countries  where  a  civil  law  system 
prevails,  a  working  compromise  is  arrived  at,  that  where  there  is 
a  "jurisprudence"  upon  a  certain  point  this  is  not  to  be  disturbed 
unless  it  be  by  a  court  of  higher  jurisdiction  than  the  courts  which 
created  the  "jurisprudence."  And  "jurisprudence"  is  defined  as 
•'the  habit  of  the  judges  to  decide  or  interpret  a  question  in  a 
well-defined  sense." 

In  Quebec,  it  is  admitted  that  an  inferior  court  may  decline  to 
follow  one  judgment  or  even  two  judgments  of  a  superior  court  in 
order  to  give  that  court  an  opportunity  to  reconsider  the  matter. 
When,  however,  a  superior  court  has  on  several  occasions  reached 
the  same  conclusion  there  is  a  settled  jurisprudence  which  ought 
to  be  followed  both  by  that  court  itself  and  by  all  courts  of  inferior 
jurisdiction.^' 

Where  the  courts  which  pronounced  the  judgments  relied 
upon  were  themselves  divided  in  opinion  it  will  be  more  easy  to 
reach  the  conclusion  that  the  jurisprudence  is  not  settled. 

"See  Guertin  v.  Molleur  (1902)  R.  J.  Q.  21  S.  C.  a6i. 
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In  principle  it  would  appear  that  the  Supreme  Court  of  Canada 
in  cases  from  the  province  of  Quebec  has  the  same  freedom  in 
regard  to  previous  decisions  as  the  courts  of  the  province.  The 
composition  however  of  that  court,  consisting  as  it  does  of  five 
judges  trained  in  the  common  law  and  two  only  from  the  Province 
of  Quebec,  inclines  it  to  take  a  stricter  view  of  the  binding  char- 
acter of  precedents.  But,  though  the  Supreme  Court  will  very 
rarely  overrule  a  previous  decision  of  its  own,  it  is  not  absolutely 
bound  to  follow  it,  in  the  sense  in  which  the  Court  of  Appeal  or 
the  House  of  Lords  in  England  would  be  bound  in  similar  cir- 
cumstances.''^ 

"See  Desormeaux  v.  Ste.  Therese  (1910)  43  Can.  S.  C.  R.  82;  Shawini- 
gan  Hydro  Co.  v.  Shawinigan  Water  Co.  (1910)  43  Can.  S.  C.  R.  650. 

F.  P.  Walton. 
Montreal,  Canada. 


THE  PARLIAMENT  ACT  AND  THE  BRITISH 
CONSTITUTION. 

Sir  William  Anson,  in  the  valuable  article  on  this  statute 
which  he  has  contributed  to  The  Coi^umbia  Law  Revihiw/  has  ap- 
proached his  subject  from  more  than  one  standpoint.  He  has 
dealt  with  it,  first,  as  a  constitutional  lawyer;  second,  as  a  poli- 
tician immersed  in  the  actual  struggle;  thirdly,  as  a  political 
prophet.  My  article,^  to  which  his  was  an  answer,  was  mainly 
confined  to  the  constitutional  aspect  of  the  new  situation;  though 
I  confess  that,  in  its  closing  paragraphs,  I  indulged  in  some  fore- 
cast of  the  great  part  reserved,  in  the  new  order  of  things,  for  a 
House  of  Lords  which  should  as  frankly  accept  the  Revolution 
of  191 1,  as  the  Crown  (to  its  infinite  gain)  has  accepted  the  Revo- 
lution of  1832. 

Sir  William  Anson  would,  I  think,  recognize  the  fact  that  a 
scientific  discussion  of  constitutional  questions  can  scarcely  be  con- 
ducted on  the  basis  of  accusations  of  revenge  and  partizanship.  So 
long  as  political  progress  proceeds  by  struggle,  whether  the  struggle 
is  carried  on  by  an  appeal  to  arms,  or  by  the  war  of  words  and  the 
clash  of  debate,  so  long  will  that  which  to  one  side  appears  to  be 
bare  justice,  to  the  other,  seem  to  be  a  spiteful  attack  on  vested  in- 
terests ;  and  charges  of  this  kind  will  be  freely  made.  Doubtless,  to 
Charles  I,  Hampden  in  the  field  appeared  to  be  seeking  revenge 
for  a  lawful  imprisonment;  doubtless,  to  James  II,  the  Seven 
Bishops  were  ungrateful  schismatics;  doubtless,  to  George  III, 
the  founders  of  the  American  Republic  were  rebellious  subjects 
inspired  by  a  mean  hatred  of  justly  constituted  authority.  About 
motives  we  shall,  probably,  never  agree.  It  is  more  profitable 
to  assume  an  objective  standpoint. 

Nor  do  I  propose  to  occupy  much  space  with  the  criticism  ap- 
plied by  Sir  William  Anson  to  the  historical  parallel  with  which 
my  article  opens.  It  appears  to  him,  that  there  is  a  fundamental 
difference  between  the  Parliament  Act  and  the  great  seventeenth 
century  enactments  known  as  the  Petition  of  Right  and  the  Bill 
of  Rights,  in  that  the  older  statutes  "did  not  profess  to  deal  with 
the  distribution  of  political  power  or  the  comparative  claims  to 
supremacy  of  one  or  other  House  of  Parliament,"  that,  on  the 

'12  Columbia  Law  Review  673. 
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other  hand,  they  did  contain  "assertions  of  some  of  the  elementary 
rights  necessary  to  the  very  existence  of  a  free  people,"  and 
that  they  "secured  rights  which  should  be  common  to  all  for  every 
citizen  in  the  land." 

Analogy  is  not  identity ;  but  a  controversialist  may  well  think 
himself  lucky  if  he  never  has  a  harder  task  than  the  defence 
of  a  parallel  assailed  on  such  grounds.  It  is  true,  that  the 
Petition  of  Right  and  the  Bill  of  Rights  were  not  concerned 
with  the  claims  to  supremacy  of  one  or  the  other  House 
of  Parliament.  That  struggle  lay  in  the  future.  But  they  most 
emphatically  were  concerned  with  the  distribution  of  political 
power  between  the  King  and  Parliament;  and,  in  eflfect,  they  de- 
cided, so  far  as  law  can  do  it,  that  the  balance  should  fall  on  the 
side  of  Parliament.  It  is  true,  also,  that  they  contained  asser- 
tions of  elementary  rights ;  but,  on  the  other  hand,  I  know  of  no 
democracy  in  the  world  (other  than  Great  Britain)  in  which  it 
could  be  solemnly  argued  that  the  power,  asserted  by  the  Parlia- 
ment Act,  to  give  effect  to  their  considered  judgments,  expressed 
through  their  elected  representatives,  was  anything  but  an  "ele- 
mentary right  necessary  to  the  very  existence  of  a  free  people." 
And  I  have  read  through  the  Parliament  Act  many  times,  without 
discovering  that  it  secures  rights  which  are  not  "common  to  all 
for  every  citizen  in  the  land."  The  only  citizens,  as  it  seems  to 
me,  who  cannot  claim  the  benefit  of  the  Parliament  Act,  are  just 
the  six  hundred  and  thirty  members  of  the  House  of  Lords  it- 
self ;  and  it  would  seem  grotesque  to  regard  them,  eminent  though 
some  of  them  may  be,  as  the  "nation,"  and  the  eight  million 
electors  of  the  United  Kingdom  as  a  "class."  Would  anyone 
seriously  argue  that,  if  a  Tory  Government  returned  to 
power  to-morrow,  with  Mr.  Balfour  or  Mr.  Law  at  its  head, 
these  gentlemen  could  not,  on  behalf  of  the  House  of  Commons, 
which  they  would  lead,  make  use  of  the  powers  conferred  on  that 
House  by  the  Parliament  Act?  It  is  true  that  they  might  not 
wish  to  do  so.  But  I  am  none  the  less  grateful  to  the  men  who 
secured  the  passing  of  the  Habeas  Corpus  Act,  that  I  trust  never 
to  have  to  appeal  to  its  provisions. 

The  second  point  on  which  my  article  is  challenged  by  Sir 
William  Anson  is  the  matter  of  the  "Money  Bill"  clause  of  the 
Parliament  Act.  But  here  it  would  appear  that  he  has  himself 
provided  a  most  effective  answer  to  his  own  criticism. 

The  point  to  which  objection  is  taken  is,  that  my  article  rep- 
sents  section  i  of  the  Parliament  Act  as  having  consecrated  "the 
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state  of  things  which  all  politicians  treated  as  indisputable  for 
many  years  prior  to  1909."  Sir  WiUiam  Anson  then  suggests^ 
that  the  famous  Finance  Bill  of  1909  (the  "Lloyd  George  Bud- 
get") would  not  have  fallen  within  the  terms  of  that  section;  and 
that,  therefore,  in  the  opinion  of  no  less  a  person  than  Mr.  Glad- 
stone, the  Lords  were  justified  in  rejecting  it.  Let  us,  for  the 
sake  of  argument,  concede  this  last  contention.  How  does  it  af- 
fect the  truth  of  my  statement?  My  article  stated,  that  the 
Parliament  Act  consecrated  the  existing  practice, — i.  e.,  the  prac- 
tice under  which  purely  financial  measures  were  treated  as  be- 
yond the  jurisdiction  of  the  Lords.  My  critic  replies,  that  the 
Budget  of  1909  was  not  a  purely  financial  measure,  and  could 
not  have  been  forced  upon  the  Lords  under  the  Parliament  Act. 
1  might  be  content  to  leave  it  at  that;  merely  expressing  the  hope 
that,  if  this  view  be  correct,  the  stringent  wording  of  the  Parlia- 
ment Act  will  lead  to  the  wholesome  practice  of  confining  Finance 
Bills  to  purely  financial  matters.  But  I  cannot  help  pointing  out 
(i)  that  this  view  of  the  present  law  entirely  deprives  of  its 
terrors  that  dramatic  passage  in  Sir  William  Anson's  article,"* 
in  which  he  depicts  the  impotence  of  the  Lords  to  check  a  revo- 
lution engineered  in  the  last  session  of  a  moribund  Parliament  by 
means  of  a  catastrophic  Money  Bill,  and  (2)  that,  when  the 
Budget  of  1909  was  introduced,  there  seemed,  to  the  majority  in 
the  House  of  Commons,  to  be  absolutely  no  choice  between  mak- 
mg  it  a  complete  measure,  and  meekly  accepting  perpetual  defeat. 
For,  from  1906  to  1909,  the  Lords  were  engaged  in  the  dangerous 
pursuit  of  sitting  on  the  safety-valve;  and  it  is  only  the  partial 
relaxation  of  that  pressure  by  the  Parliament  Act  which  has 
since  rendered  it  unnecessary  for  a  Progressive  House  of  Com- 
mons to  strain  the  Constitution. 

On  the  great  importance  of  maintaining  the  impartial  atti- 
tude of  the  Chair,  my  critic  and  myself  are  at  one.  The  diflFer- 
ence  between  us  lies  in  the  fact  that,  whereas  I  have  ventured  to 
hope  thai  the  Speaker's  office  will  emerge  unscathed  from  the  or- 
deal of  the  Parliament  Act,  Sir  William  Anson  has  not  such  faith 
in  its  resisting  power.  I  should  naturally  hesitate  to  put  my  own 
personal  opinion  against  that  of  one  whose  opportunities  of  form- 
ing a  personal  judgment  in  such  a  matter  are  unrivalled.  But 
I  will  venture  to  offer  a  word  in  mitigation  of  the  arguments 
which  are  put  forward  to  support  his  view. 

*Ibid.  673,  679. 
*Ibid.  680. 
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Sir  William  Anson  draws  attention  to  the  fact  (by  implica- 
tion admitted  in  my  own  article)  of  the  somewhat  modern  char- 
acter of  the  great  reputation  for  impartiality  enjoyed  by  modern 
Speakers.  And  from  this  fact  he  seems  to  draw  the  inference, 
that  such  reputation  will  hardly  stand  the  strain  imposed  by  that 
provision  of  the  Parliament  Act  which  requires  the  Speaker  to 
decide  whether  an  alleged  Money  Bill  falls  within  the  scope  of 
section  i.  But  is  not  this  rather  a  dangerous  argument,  which 
might  well  have  been  used  to  limit  the  confidence  deservedly 
earned  by  the  Courts  of  Law  during  the  eighteenth  and  nine- 
teenth centuries?  Do  not  all  students  of  history  know,  that  the 
impartiality  of  the  judges  left  much  to  be  desired  in  the  Stuart 
days?  And  have  we  any  reason  to  suppose  that  the  measures 
which  have  secured  the  splendid  transformation  of  the  judicial 
bench  will  fail  in  their  beneficent  effect  upon  the  Speaker's  office? 
The  Speaker  is  now  chosen**  and  remunerated  in  the  same  way 
as,  and,  substantially,  given  equal  security  of  tenure  with,  the 
judges.  The  material  from  which  he  is  selected  is  as  abundant 
as  that  available  for  the  recruitment  of  the  Judicial  Bench ;  and 
the  criticism  brought  to  bear  on  his  selection  is  even  more  search- 
ing. As  Sir  William  Anson  has  himself  admitted,  the  Speaker's 
impartiality  has  passed  the  test  of  his  duties  under  the  closure. 
It  seems  illogical  to  doubt  that  it  will  be  equally  proof  against  the 
responsibilities  of  the  Parliament  Act. 

Though  I  think  that  Sir  William  Anson  has  (unintentionally) 
been  somewhat  less  than  fair  to  my  article  in  his  penultimate  para- 
graph,*^ I  am  much  interested  in  the  practical  suggestion  he  puts 
forward.  In  my  article^  I  made  what  appeared  to  me  to  be  a 
handsome  admission  as  to  the  "great  ability  and  wide  political 
experience"  of  many  members  of  the  present  House  of  Lords. 
Sir  William  Anson  thinks  that  it  would  be  unjust  and  unwise  "to 
relegate  this  trained  ability  to  an  assembly  the  duties  of  which 
are  confined  to  revision,  suggestion,  and  delay;"  and  he  doubts 
"very  much  whether  it  will  be  possible  to  refuse  these  men  access 
to  the  assembly  which  is  now  the  seat  of  legislative  sovereignty." 
Personally,  I  am  much  inclined  to  agree  with  him.  I  see  no  rea- 
son why  a  peer  should  not  be  enabled  to  resign  his  peerage  and 
boldly  claim  the  suffrages  of  the  electors.     Whether  such  resigna- 

°0f  course  the  judges  are  nominally  appointed  by  the  Crown;  while  Mr. 
Speaker  is  elected  by  the  House.  But,  in  both  cases,  the  choice  really  lies 
with  the  Cabinet. 

V6/rf.  673.  684. 

''Ibid.  32,  41-2. 
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tion  should  be  binding  on  his  successors  in  the  peerage,  would 
be  matter  for  serious  discussion;  but  at  least  it  would  have  to  be 
binding  on  himself  for  life,  for  a  scheme  of  "in  and  out"  peer- 
ages would  hardly  be  likely  to  commend  itself  to  the  national 
sense  of  justice.  But,  subject  to  this  condition,  I  think  the  House 
of  Commons  would  gain  considerably  by  the  suggested  change; 
though  I  somewhat  doubt  whether  it -would  be  altogether  to  the 
good  of  the  House  of  Lords. 

To  come,  in  conclusion,  to  the  main  question:  whether  the 
substantial  change  in  British  constitutional  law  effected  by  the 
second  section  of  the  Parliament  Act  is  likely  to  work  satisfac- 
torily towards  the  peaceful  development  of  political  progress.  I 
will  admit,  at  once,  that  the  provision  for  what  may  be  called 
"suspended  legislation,"  though  not  entirely  unprecedented  in 
Great  Britain,  and  certainly  not  without  precedent  in  Britain  be- 
yond the  seas,  is  in  the  nature  of  political  experiment.  In  one 
sense,  it  is  a  less  drastic  substitute  for  the  sterner  provisions  of 
the  Bill  of  Rights ;  and  I  will  not  weary  the  readers  of  the 
Review  by  repeating  the  considerations  by  which  I  tried  to  show, 
in  my  former  article,^  that  it  will  probably  exercise  a  restraining 
influence  on  revolutionary  proposals.  But  I  fail  to  see  in  what 
way  it  will  be  more  stultifying  for  a  Government  to  accept  de- 
feat of  one  of  its  measures  at  the  hands  of  the  Lords  under 
the  present  than  under  the  old  system.  The  Government  can  still, 
if  it  pleases,  with  the  assent  of  the  Crown,  appeal  at  once  to  the 
country;  or,  on  the  other  hand,  it  can,  as  it  did  with  the  Educa- 
tion Bill  and  the  Plural  Voting  Bill  in  1906,  and  the  Licensing 
Bill  in  1908,  abandon  the  measure  until  a  more  favourable  op- 
portunity occurs.  As  to  the  attitude  of  the  country  in  the  mean- 
while, that  will  depend  greatly  on  the  state  of  popular  feeling, 
and  the  amount  of  interest  aroused  by  the  measure.  But  I  have 
too  much  faith  in  the  common  sense  of  my  fellow-countrymen, 
to  suppose  that  they  will  regard  such  a  state  of  things  as  a  justi- 
fication for  disorder;  for,  obviously,  it  leaves  open  the  way  for 
a  more  legitimate  campaign,  in  which  each  side  may  hope  to  at- 
tain its  ends  by  peaceful  means.  Compromise  is  often  claimed  as 
the  peculiar  genius  of  British  politics;  and  a  delay  of  two  years 
will  afford  a  more  promising  opportunity  for  the  exercise  of  that 
genius,  than  the  heat  of  a  struggle  in  which  everything  must  be 
finally  decided  by  a  few  weeks  of  acrimonious  debate.  Any  con- 
stitution can  be  wrecked  if  sufficient  people  make  up  their  minds 

*Ibid.  ,32,  38-9. 
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to  wreck  it.  But  I  see  no  reason  to  suppose  that  the  very  elastic 
fetters  (to  borrow  a  metaphor  from  Sir  William  Anson)  laid 
upon  the  prerogative  of  the  House  of  Lords  by  the  Parliament 
Act,  will  be  more  likely  to  lead  to  bloodshed,  than  were  those 
provisions  of  the  Bill  of  Rights  by  which  the  prerogative  of  the 
Crown  was  "gagged  and  bound."  And  if,  as  Sir  William  An- 
son seems  inclined  to  fear,  the  House  of  Commons  should  in  the 
future  abuse  its  great  powers,  then  I  firmly  believe  that  the  nation 
(in  ways  which  it  is  not  impossible  to  foresee)  will  be  able  to 
•curb  its  powers  as  it  has  curbed  the  powers  of  the  Lords. 

In  a  few  words,  then,  I  am  inclined  to  take  a  hopeful  view  of 
the  Parliament  Act  for  three  reasons.  First,  because  it  follows 
the  well-tried  path  of  British  constitutional  development,  which 
leads  to  the  restriction  of  the  powers,  rather  than  to  the  abolition 
or  structural  modification,  of  ancient  institutions.  Second,  be- 
cause, as  I  tried  to  show  in  my  former  article,  it  sets  the  House 
of  Lords  free  from  its  present  invidious  and  anomalous  position 
to  pursue  an  useful  career  as  a  moderator  in  domestic  poHtics 
and  as  an  organ  of  Imperial  unity.  And,  third,  because  it  affords 
reasonable  scope  for  that  development  of  popular  self-government 
which  the  immense  economic,  intellectual  and  social  changes  of 
the  past  century  have  rendered  inevitable. 

In  this  last  consideration,  I  fear  I  shall  not  carry  my  critic 
with  me.  But,  with  all  my  respect  for  the  individual  abilities  and 
virtues  of  many  members  of  the  House  of  Lords,  and  with  full 
recognition  of  the  services  rendered  by  that  House  to  the  nation 
in  times  gone  by,  it  seems  to  me  impossible  to  maintain  the  atti- 
tude assumed  by  that  House  in  recent  years,  or  to  admit  that, 
by  virtue  of  these  qualities  and  services,  the  House  of  Lords  has 
an  hereditary  mortgage  on  the  destiny  of  the  nation.  Mr.  Bal- 
four's indiscreet  boast,  interpreted,  as  it  was,  by  the  rejection  of 
the  Finance  Bill  of  1909,  was  a  challenge  to  the  manhood  of  a 
high-spirited  people;  and  it  has  been  answered  in  a  manner  thor- 
oughly in  accordance  with  the  national  tradition.  Had  the  at- 
titude of  the  House  of  Lords,  during  the  years  1906  to  191 1, 
been  more  in  accordance  with  the  wise  and  impartial  constitutional 
attitude  of  Sir  William  Anson  himself,  and  had  Mr.  Balfour's 
challenge  not  been  uttered,  the  day  of  reckoning  might  have  been 
long  postponed.  But  the  Fates  ordained  otherwise ;  and  the  crisis 
became  inevitable.     Thus  is  history  made. 

Edward  Jenks. 
London. 
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NOTES. 


Discharge  of  a  Mortgagor  by  an  Extension  Agreement  Between 
the  Mortgagee  and  the  Grantee  of  the  Mortgaged  Premises. — Few 
more  interesting  situations  are  to  be  found  in  the  law  of  mortgages 
than  those  which  arise  after  a  transfer  of  the  mortgaged  premises, 
whether  the  grantee  assumes  payment  of  the  mortgage  debt  or  not. 
In  the  latter  case  it  is  well  recognized  that  after  the  mortgaged 
premises  have  passed  to  the  grantee  the  land  has  become  a  primary 
fund  for  the  payment  of  the  debt  and  the  mortgagor  has  assumed 
somewhat  the  rights  and  liabilities  of  a  surety.^  Although  the  grantee 
of  the  land  is  under  no  personal  liability  whatsoever,^  and  hence 
cannot  in  strictness  be  said  to  be  a  principal  debtor,  he  must  hold 

'Murray  v.  Marshall  (1884)  SH  N.  Y.  61 1. 
*Chilton  V.  Brooks  (1890)  72  Md.  554. 
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his  property  sxibject  to  the  possibility  of  its  being  seized  upon  to  satisfy 
the  mortgage.3  The  question  then  arises  whether  a  binding  agree- 
ment between  the  grantee  and  the  mortgagee,  by  which  the  time  of 
the  mortgage  is  extended,  will  discharge  the  mortgagor  as  surety,  and 
if  so,  to  what  extent.  It  has  been  held  that  the  mortgagor  cannot 
be  thus  divested  of  his  liability,  because,  since  the  grantee  is  not 
personally  liable,  there  is  no  principle  debtor  and  hence  no  relation  of 
suretyship.*  The  better  view,  however,  would  seem  to  be  that  a  rela- 
tion of  at  least  quasi-suretyship  exists,  in  which  the  land  is  principal 
debtor  and  the  mortgagor  is  surety.^  The  mortgagor  has  a  right  to 
be  subrogated  to  the  claim  of  the  mortgagee  against  the  land,  and 
this  right  is  substantially  impaired  by  a  valid  agreement  extending 
the  time  of  the  mortgage.*  Therefore  such  an  agreement  should  dis- 
charge the  mortgagor's  liability  to  the  extent  of  the  value  of  the 
land  at  the  time  the  mortgage  was  originally  due.''  But  the  mortgagor 
is  not  a  surety  in  the  strict  and  technical  sense,  and  an  extension 
by  the  mortgagee  should  discharge  him  only  to  the  extent  he  is 
damaged  by  the  change,  and  not  absolutely,  as  would  result  from  an 
application  of  strict  rules  of  suretyship.* 

The  recent  case  of  Union  Bank  of  Brooklyn  v.  Rubinstein  (N.  Y. 
1912)  138  N.  Y.  Supp,  644  affords  an  illustration  of  the  application 
of  the  foregoing  principles.  In  that  case  premises  were  purchased 
subject  to  a  first  and  second  mortgage,  neither  of  which  were  assumed 
by  the  grantee.  The  latter  subsequently  entered  into  an  agreement 
with  the  first  and  second  mortgagees  by  which  the  first  mortgage  was 
increased  in  amount.  In  an  action  to  foreclose  the  second  mortgage 
and  to  secure  a  deficiency  judgment  against  the  mortgagor  it  was  held 
that  the  latter  was  discharged  by  such  agreement  only  to  the  extent 
of  the  increase  in  the  first  mortgage,  since  his  right  of  subrogation 
had  been  impaired  only  to  that  amount. 

What  is  perhaps  a  more  difficult  situation  is  presented  in  cases 
•where  the  grantee  of  the  mortgaged  land  assumes  payment  of  the  debt. 
In  such  a  case  it  is  universally  held  that  as  between  the  mortgagor 
and  his  grantee  the  relation  of  principal  and  surety  has  arisen,^  the 
latter  being  then  regarded  as  principal  debtor  and  the  former  as  a 
mere  surety.  The  question  whether  the  mortgagee  is  bound  to  respect 
this  new  relation  has  proved  extremely  troublesome,  and  while  it  is 
generally  held  on  one  theory  or  another  that  he  may  hold  either  the 
mortgagor  or  his  grantee  liable  for  the  debt,^"  there  seems  to  be  an 
irreconcilable  conflict  of  authority  when  the  question  at  issue  is  whether 
the  mortgagor  would  be  entirely  discharged  by  an  agreement  between 
the  mortgagee  and  the  grantee  extending  the  time  for  payment  of  the 

'Murray  f.  Marshall  supra. 

*Sheppard  v.  May  (1885)  115  U.  S.  505;  Chilton  v.  Brooks  supra. 

"Murray  v.  Marshall  supra. 

Travers  v.  Dorr  (1895)  60  Minn.  173;  Murray  v.  Marshall  supra. 

^T ravers  v.  Dorr  supra. 

'Murray  v.  Marshall  supra. 

*See  Iowa  Loan  &  Trust  Co.  v.  Hallers  (1903)  119  la.  645;  University 
V.  Manning  (1901)  65  Oh.  St.  138. 

"Crawford  v.  Edward  (1876)  2>i  Mich.  354;  Burr  v.  Beers  (1861)  24 
N.  Y.  178;  Enos  V.  Sanger  (1897)  96  Wis.  150;  see  Woodcock  v.  Bostic 
(1896)  118  N.  C.  822. 
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mortgage.^ ^  It  has  been  suggested  that  the  solution  of  the  problem 
depends  upon  the  theory  under  which  the  mortgagee  is  permitted  to  sue 
the  grantee  of  the  land.^^ 

In  some  jurisdictions  the  mortgagee  may  sue  the  mortgagor's  grantee 
only  in  equity,  upon  the  theory  that  he  is  subrogated  to  the  rights  of 
the  mortgagor^^  in  order  to  avoid  circuity  of  action.^*  By  this  view 
there  is  in  fact  no  relation  of  suretyship  existent  as  to  the  mortgagee, 
for  the  grantee  cannot  be  a  principal  debtor  if  the  mortgagee  has  no 
direct  legal  right  against  him,^"  and  the  relation  between  the  mort- 
gagor and  the  grantee  is  therefore  one  of  indemnity  rather  than  of 
suretj'ship.^"  Hence  it  is  clear  that  an  extension  agreement  between 
the  mortgagee  and  the  grantee  cannot  operate  to  entirely  discharge 
the  mortgagor.^'  In  other  States  the  mortgagee  is  allowed  to  sue  the 
grantee  of  the  land  directly  at  law.^**  This  rule  follows  the  doctrine 
of  the  now  famous  decision  of  Lawrence  v.  Fox,^^  giving  to  him  for 
whose  benefit  a  contract  is  made  the  right  to  sue  on  it.^°  Here  it 
seems  clear  that  the  principles  of  suretyship  may  well  be  applicable, 
since  the  creditor  is  enabled  to  sue  the  grantee  in  his  own  right;  and 
it  would  flow  from  this  result  that  any  agreement  between  the  two 
extending  the  time  of  the  mortgage  without  the  mortgagor's  consent 
would  operate  to  entirely  discharge  the  latter.-^  This  distinction 
based  on  the  nature  of  the  mortgagee's  right  against  the  grantee  of 
the  land,  seems  to  be  sound,  and  would  serve  to  explain  away  much  of 
the  apparent  conflict  as  to  the  position  occupied  by  the  mortgagor,  but 
there  are  a  considerable  number  of  cases  which  have  failed  to  apply  it. 
Even  in  those  jurisdictions  where  a  grantee  who  has  assumed  the 
mortgage  is  not  regarded  as  a  principal  debtor,  however,  it  would  seem 
that  the  mortgagee's  primary  right  should  be  against  the  land  and 
hence  an  extension  agreement  should  discharge  the  mortgagor  to  the 
extent  of  the  value  of  the  land.^^ 

"See  Iowa  Loan  &  Trust  Co.  v.  Hallers  supra;  Boardman  v.  Larrabee 
(1883)  51  Conn.  39;  Brousseau  v.  Lowry  (1904)  209  111.  405;  Calvo  v. 
Davies  (1878)  72  N.  Y.  215. 

"Pratt  V.  Conway  (1898)  148  Mo.  291;  Union  Life  Ins.  Co.  v.  Hanford 
(1891)  143  U.  S.  187. 

"Keller  v.  Ashforth  (1889)  133  U.  S.  610;  Klapworth  v.  Dressier  (i860) 
13  N.  J.  Eq.  62. 

"Biddle  v.  Pugh   (1900)   59  N.  J.  Eq.  480. 

"University  v.  Manning  supra;  Iowa  Loan  &  Trust  Co.  v.  Hallers  supra; 
Boardman  v.  Larrabee  supra;  see  Sheppard  v.  May  supra. 

"Trust  &  Loan  Co.  v.  McKenzie   (1897)   23  Ont.  App.   167. 

"Teeters  v.  Lambom  (1885)  43  Oh.  St.  144;  Iowa  Loan  &  Trust  Co.  v. 
Hallers  supra. 

"Stevenson  v.  Elliott  (1894)  53  Kan.  550;  Webster  v.  Fleming  (1899) 
178  111.  140. 

"(1859)  20  N.  Y.  258. 

""Burr  V.  Beers  supra;  Wager  v.  Link  (1892)  134  N.  Y.  122;  Webster 
V.  Fleming  supra;  Enos  v.  Sanger  supra. 

"Union  Life  Ins.  Co.  v.  Hanford  supra;  Pratt  v.  Conway  supra;  Calvo 
V.  Davies  supra;  Kurd  v.  Tuohy  (1901)  133  Cal.  55;  George  v.  Andrews 
(1882)  60  Md.  26. 

"Trust  &  Loan  Co.  v.  McKenzie  supra. 
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Extra-Territorial  Validity  of  a  Divorce  Granted  Upon  Service 
BY  Publication. — By  its  decision  in  Thomson  v.  Thomson  (U.  S. 
Sup.  Ct.  Jan.  6,  1913),  not  yet  reported,  the  Supreme  Court  of  the 
United  States  has  again  passed  upon  the  question  of  the  extent  to 
which  the  full  faith  and  credit  clause  of  the  Federal  Constitution* 
makes  it  obligatory  upon  one  State  to  recognize  a  divorce  decreed  by 
another  against  a  non-resident  defendant  without  personal  service  of 
summons  within  the  jurisdiction.  The  parties  were  married  in  Virginia, 
where  they  had  their  matrimonial  domicile,  and  where,  after  the  wife 
had  abandoned  him,  the  husband  by  publication  procured  a  decree  of 
divorce.  The  wife  sued  in  the  District  of  Columbia  for  separate 
maintenance.  The  court  held  that  the  Virginia  decree,  being  entitled 
to  full  faith  and  credit,  was  a  bar  to  the  wife's  action.  This  decision 
implicitly  follows  the  case  of  Atherton  v.  Atherton,'  and  thereby 
destroys  all  foundation  for  the  view  that  that  case  was  overruled^  when 
the  Supreme  Court  in  the  case  of  Haddock  v.  Haddock*  decided  that 
where  the  husband  has  unjustifiably  sought  a  separate  domicile  and 
there  obtained  a  decree  by  publication,  his  divorce  is  not  entitled  to 
the  Constitutional  protection.  The  distinction  between  the  two  cases 
is  a  fundamental  one,  based  upon  theories  of  a  wife's  domicile. 
Although  in  this  country  a  wife  who  leaves  her  husband  for  justifiable 
cause  may  gain  a  separate  domicile  for  the  purpose  of  getting  a 
divorce,^  for  other  purposes  her  domicile  remains  with  her  husband.' 
So  in  Atherton  v.  Atherton,  as  in  Thomson  v.  Thomson,  the  wife 
could  not  establish  a  separate  domicile  except  for  purposes  of  insti- 
tuting divorce  proceedings.  But  in  Haddock  v.  Haddock  it  was  the 
husband  who  deserted  the  matrimonial  domicile,  and  it  was  held  that, 
as  this  desertion  was  unjustifiable,  the  wife's  domicile  for  all  purposes 
remained  where  she  and  her  husband  had  lived  together.  The  result 
of  these  cases  is  to  limit  the  operation  of  the  full  faith  and  credit 
clause  to  cases  where  both  parties  are  within  the  jurisdiction  of  the 
court  granting  the  decree. 

Beyond  the  limits  thus  set,  the  extra-territorial  effect  to  which 
such  divorces  are  entitled  is  purely  a  question  of  State  comity.  The 
bizarre  results  reached  in  the  various  jurisdictions  present  an  irrecon- 
cilable tangle.  By  one  view,  the  suit  for  divorce  is  a  proceeding 
strictly  in  rem,  the  res  being  the  marital  status;  and  as  the  court  has 
jurisdiction  of  this  res  if  the  petitioner  is  domiciled  in  the  State,  it 
may  pronounce  a  decree  entitled  to  universal  recognition.''  By  another 
group  of  States  the  proceeding  is  considered  one  in  personam,  so  that 
a  court  cannot,  as  against  a  non-resident  defendant,  grant  a  decree 
which  will  be  recognized  beyond  the  borders  of  its  own  jurisdiction." 

'U.  S.  Const.  Art.  4,  §  4. 

'(1901)   181  U.  S.  155- 

'See  18  Green  Bag  348;  i  Willoughby,  Constitution,  98. 

*(i905)  201  U.  S.  562. 

'Battershall,  Domestic  Relations,  81;  Hunt  v.  Hunt  (1878)  72  N.  Y. 
217. 

'See  Harteau  v.  Harteau  (Mass.  1833)  14  Pick.  181;  Ditson  v.  Ditson 
(1856)  4  R-  I-  87. 

^See  Ditson  v.  Ditson  supra;  Van  Orsdal  v.  Van  Orsdal  (1885)  67  la. 

35. 

•Olmstead  v.  Olmstead  (1908)  190  N.  Y.  458;  Matter  of  Kimball  (1898) 
IS5  N.  Y.  62;  Harris  v.  Harris  (1894)  Ii5  N.  C.  587;  Reel  v.  Elder  (1869) 
62  Pa.  308. 
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The  logical  difficulty  with  the  first  view  is  that  the  very  reason  for 
giving  universal  acceptance  to  a  judgment  in  rem,  that  a  man  is 
charged  with  notice  of  what  is  happening  to  his  property,  is  not 
applicable  to  so  intangible  a  res  as  the  matrimonial  status;"  and, 
therefore,  it  is  unjust  to  grant  a  divorce  decree  against  a  defendant 
who  may  be  ignorant  of  the  suit.  Still  less  logical,  possibly,  is  the 
second  view,  for  it  presents  the  weird  spectacle  of  a  man  married  in 
one  jurisdiction  but  unmarried  in  others.^"  It  seems  that  the  objec- 
tions to  each  of  these  views  would  be  avoided  by  taking  a  middle 
ground,  whereby  the  proceeding  would  be  considered  one  quasi  in  rem, 
the  marital  status  being  the  res  before  the  court;  but  which  would 
require  the  plaintiff  to  bring  actual  notice  home  to  the  defendant  in 
addition  to  publishing  the  summons.^ ^ 

New  York  adheres  generally  to  the  view  that  a  suit  for  divorce 
is  an  action  in  personam,  holding  that  a  divorce  decree  procured  by 
publication  elsewhere  has  no  effect  within  that  State.'^^  In  an  attempt 
to  extricate  themselves  from  the  inconpistencies  to  which  this  view 
his  led,  the  courts  of  New  York  have  evolved  a  theory  of  estoppel 
which  seems  to  involve  results  even  less  consistent. ^^  The  general* 
statement  of  the  doctrine  is  that  a  petitioner  who  has  invoked  the 
jurisdiction  of  a  sister  State,  and  has  there  obtained  a  divorce  not 
entitled  to  recognition  in  New  York,  cannot,  nevertheless,  be  heard  in 
a  New  York  court  to  assert  this  invalidity.  So  we  have  the  anomaly 
of  a  man,  unmarried  in  other  jurisdictions,  who  has  a  wife  in  New 
York,  and  in  that  State  can  assert  neither  that  he  is  married  nor 
unmarried.  Needless  to  say,  no  element  of  a  true  estoppel  is  present, 
for  there  is  neither  representation  by  the  petitioner  nor  reliance  by 
nor  injury  to  the  defendant;  nor  does  the  assertion  of  a  continued 
marital  relation  attack  the  juri_sdiction  of  the  State  rendering  the 
divorce  decree,  but  merely  seeks  to  put  upon  that  decree  tlie  same 
interpretation  and  the  same  limitations  which  the  New  York  courts 
put  upon  it.'*  The  rescue  from  this  indefensible  situation  has  been 
postponed  by  the  case  of  Simmonds  v.  Simmonds  (1912)  138  N.  Y. 
Supp.  639,  a  case  which  well  illustrates  the  hardship  on  third  parties 
which  the  estoppel  theory  purports  to  avoid.  The  parties  had  their 
matrimonial  domicile  in  Virginia,  where  the  husband  abandoned  his 
wife.  The  wife  sued  for  a  divorce  in  Virginia,  and  by  publication 
obtained  a  decree.  Then  the  husband  married  again,  and  the 
first  wife  sued  him  a  second  time  for  divorce,  claiming  that  his  inter- 
course with  the  second  wife  was  adulterous.  The  first  wife  was  held 
to  be  estopped  to  deny  the  validity  of  the  Virginia  decree,  on  the 


•Minor,  Conflict  of  Laws,  §  91. 

"See  Atherton  v.  Atherton  supra. 

"Felt  V.  Felt  (1898)  57  N.  J.  Eq.  lOi ;  Doughty  v.  Doughty  (1876)  27 
N.  J.  Eq.  315- 

"McC.owan  v.  McGowan  (N.  Y.  1897)  19  App.  Div.  368,  aff'd  (1900) 
164  N.  Y.  5.s8;  Bull  v.  Bull  (N.  Y.  1883)  31  Him  69:  Olmstead  v.  01m- 
stead  supra:  Matter  of  Kimball  supra.  Of  course  New  York  now  fol- 
lows Atherton  v.  Atherton.  Hammond  v.  Hammond  (N.  Y.  1905)  103 
App.  Div.  437;  see  Post  v.  Post  (N.  Y.  1907)   55  Misc.  538. 

"Starbuck  v.  vStarbuck  (1003)  173  N.  Y.  503:  Matter  of  Swales  (N.  Y. 
1901)  60  App.  Div.  SQQ.  aff'd  (1002)  172  N.  Y.  651.  These  two  cases 
impliedly  overrule  Holmes  v.  Holmes   (N.  Y.  1871)  4  Lans.  388. 

"i  Wharton,  Conflict  of  Laws,   (3rd  ed.)  237-9- 
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ground  that  any  other  result  would  brand  the  innocent  second  wife 
as  an  adulteress.  But  this  device  only  half  accomplishes  its  purpose, 
for  though  it  protects  the  second  wife  from  the  equally  innocent 
plaintiff,  still  the  State,  not  subject  to  such  an  estoppel,  could 
apparently  convict  her  of  adultery,  and  could  certainly  convict  the 
husband  of  bigamy,^'^  The  necessity  for  all  these  inconsistencies 
might  be  obviated  by  giving  the  fullest  validity  to  the  decree  of  a 
foreign  jurisdiction  where  one  of  the  parties  is  domiciled,  if  based 
upon  actual  notice  to  the  other. 


Equitable  Conversion  and  tjie  Rule  Against  Perpetuities. — It  is 
a  fundamental  principle  that  equity  considers  as  done  that  which  ought 
to  have  been  done.  Accordingly,  where  land  is  devised  or  conveyed 
in  trust  to  be  sold  and  converted  into  money,  equity  will  consider  it  as 
personalty  after  the  death  of  the  testator^  or  the  delivery  of  the  deed,* 
and  thus,  through  the  beneficent  fiction  of  conversion,  give  effect  to 
the  intention  of  the  testator  or  grantor.^  It  is  in  the  settlement  of 
controversies  between  the  heirs  and  representatives  of  the  testator  that 
this  doctrine  is  generally  invoked,  but  occasionally,  as  in  the  recent 
ease  of  Peabody  et  al.  v.  Kent  et  al.  (1912)  138  N.  Y.  Supp.  32,  a  much 
wider  application  is  sought.  The  grantor,  who  was  domiciled  in  Mas- 
sachusetts, conveyed  land  in  New  York  to  certain  trustees  in  other 
States  with  a  direction  to  sell  and  to  set  aside  the  proceeds  in  a  fund 
for  division  among  certain  beneficiaries,  a  part  in  five  years  and  the 
remainder  in  ten  years  after  the  delivery  of  the  deed.  Under  the  law 
of  New  York  the  trust  was  invalid  in  that  it  Suspended  the  power  of 
alienation  of  the  proceeds  for  a  gross  term.  The  grantees  claimed, 
however,  that  the  land  had  been  converted  into  personalty  by  the  direc- 
tion t-o  sell  contained  in  the  deed,  and  that  the  validity  of  the  con- 
veyance was  therefore  to  be  determined  by  the  law  of  the  domicile 
of  the  owner,  under  the  rules  of  which  the  transfer  would  be  upheld. 
The  court,  while  it  assumed  that  the  conversion  had  been  effected, 
held  nevertheless  that  the  law  of  New  York  was  to  be  applied,  be- 
cause the  trust  was  to  be  administered  temporarily  in  that  State,  and 
accordingly  declared  the  deed  invalid.* 

Under  the  assumption  taken  by  the  court  that  the  land  was  to  be 
regarded  as  personalty,  the  decision  is  clearly  at  variance  with  the 
policy  heretofore  adopted  by  the  New  York  courts  of  localizing  the 
effects  of  the   New   York   rule  against  perijetuities.*     In   accordance 

"People  V.  Baker  (1879)  76  N.  Y.  78. 

'Fisher  v.  Banta  (1876)  66  N.  Y.  468;  3  Pomeroy,  Equity  Jurisprudence, 
(3rd  ed.)  §  1162. 

^Loughborough  v.  Loughborough  (Ky.  1854)  14  B.  Mon.  549;  Griffith 
V.  Ricketts  (1849)  7  Hare  299. 

'Jarman,  Wills,  (6th  ed.)  743;  Page,  Wills,  §  708.  The  duty  to  sell,  if 
not  created  by  express  direction,  may  be  implied  from  the  circumstance 
that  the  purposes  of  the  trust  cannot  be  carried  out  unless  the  land  is 
sold  and  turned  into  money.     Page,  Wills,  §  703. 

*Cf.  2  Wharton,  Conflict  of  Laws,  (3rd  ed.)  1321 ;  Gardner,  Wills, 
308;  Penfield  v.  Tower  (1890)  i  N.  D.  216.  The  trustees  were  allowed, 
however,  to  foreclose  a  mortgage  against  the  defendants,  for  the  heirs  of 
the  grantor  had  not  attacked  the  title  acquired  by  the  trustees  under  the 
deed. 

'See  Dammert  v.  Osbom  (1893)  140  N.  Y.  30,  41. 
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with  this  policy  the  general  rule,  that  the  validity  of  a  disposition  of 
personal  property  is  to  be  determined  by  the  lex  domicilii,^  has  been 
accepted  to  the  extent  that  a  trust,  validly  created  by  the  law  of  a 
foreign  jurisdiction  where  the  testator  was  domiciled,  will  not  be  de- 
clared invalid,  though  that  trust  would  be  illegal  under  the  rules  of 
New  York,  where  it  is  to  be  administered.'  On  the  other  hand,  the 
courts  have  departed  from  that  general  rule  to  sustain  a  trust  created 
by  a  person  domiciled  in  New  York,  and  invalid  under  the  law  of  that 
State,  when  the  trust  was  to  be  administered  in  another  jurisdiction, 
by  the  rules  of  which  it  would  be  upheld.^  It  would  seem,  then,  that 
to  bring  a  gift  in  trust  of  personalty  within  the  New  York  rule  against 
perpetuities  that  the  testator  or  gra'ntor  must  not  only  have  been 
domiciled  in  that  State  but  must  also  have  contemplated  the  ad- 
ministration of  the  trust  there,^  or  at  least  must  not  have  directed  the 
administration  to  be  performed  elsewhere.' '^  As  in  the  case  under 
discussion,  however,  neither  the  grantor  nor  any  of  the  trustees  were 
domiiciled  in  New  York,  the  reasons  given  for  the  decision  are  obviously 
insufficient  to  justify  the  result  reached  by  the  court. 

The  so-called  conversion  of  land  into  personalty  is  purely  fictional, 
however,  since  no  physical  change  is  effected  in  the  character  of  the 
property,  and  title  acquired  by  the  trustees  under  the  gift  will  attach 
in  fact  to  the  land.^^  If  the  terms  of  the  deed  by  which  the  title 
was  acquired  are  repugnant  to  the  lex  rei  sitae,  it  would  seem,  then, 
that  the  court  would-be  justified  in  ignoring  the  fiction  of  conversion, 
and  in  declaring  the  gift  invalid.^ ^  For  while  the  court  may  con- 
cededly  ignore  the  real  chara.cter  of  the  subject-matter  conveyed  by  the 
deed  for  the  puri)ose  of  carrying  out  the  intentions  of  the  grantor,  it 
is  equally  clear  that  the  court  may  justifiably  refuse  to  shut  its  eyes 
to  the  actual  facts,  when  the  intentions  sought  to  be  effectuated  run 
contrary'  to  a  well-settled  policy  of  the  jurisdiction.  The  decision  in 
Peabody  v.  Kent  cannot  be  sustained  on  this  ground,  however,  for  the 
deed  contained  no  provisions  repugnant  to  the  New  York  rules  govern- 
ing the  transfer  of  land.  There  was  no  suspension  of  the  power  of 
alienation  of  the  land,  since  at  any  time  after  acquiring  title  the  trus- 
tees could,  in  their  discretion,  have  conveyed  an  absolute  fee  in  pos- 
session.^' Nor  was  there  any  invalidity  under  the  second  New  York 
rule  against  perpetuities,  enunciated  apparently  for  the  first  time^* 
in  the  case  of  Matter  of  Wilcox,^^  and  directed  against  remote  vesting, 

•2  Wharton,  Conflict  of  Laws,  (3rd  ed.)   1283. 

^Cross  V.  U.  S.  Trust  Co.  (1892)  131  N.  Y.  330;  see  Dammert  v.  Thomp- 
son supra;  Roosevelt  v.  Porter  (N.  Y.  1901)  36  Misc.  441;  cf.  Fellows  v. 
Miner  (1876)   119  Mass.  541;  Sewall  v.  Wilmer  (1882)   132  Mass.  131. 

"Hope  V.  Brewer  (1892)  136  N.  Y.  126;  Kennedy  v.  Palmer  (N.  Y. 
1873)  I  Thomp.  &  C.  581:  cf.  Manice  v.  Manice  (1871)  43  N.  Y.  303.  388; 
Chamberlain  v.  Chamberlain  (1871)  43  N.  Y.  424;  Fordyce  v.  Bridges 
(1848)  2  Phil.  497,  515- 

•See  Dammert  v.  Thompson  supra. 

"See  2  Wharton,  Conflict  of  Laws,  (3rd  ed.)   1325. 

"See  Wilder  v.  Ranney  (1884)  95  N.  Y.  7;  McElroy  v.  McElroy  (1902) 
no  Tenn.  137,  146. 

"See  Brook  v.  Badley  (1868)  L.  R.  3  Ch.  App.  672;  (1867)  L.  R.  4 
Eq.  106;  Hobson  v.  Hale  (1884)  95  N.  Y.  588,  609. 

"See  Robert  v.  Corning  (1882)  89  N.  Y.  225. 

"See  9  Columbia  Law  Review  338. 

"(1909)   194  N.  Y.  288. 
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for  the  trustees  took  an  indefeasible  fee  and  there  was  no  provision 
in  the  deed  of  trust  for  the  passing  of  the  title  to  the  Innd  to  anyone 
else  upon  any  contingency.  The  gift  of  the  land,  therefore,  was  un- 
impeachable, and  the  interference  of  the  court  could  be  justified  only 
upon  the  theory  that  the  trust  in  the  proceeds  violated  the  New  York 
rule  against  perpetuities.  But,  as  said  above,  the  validity  of  a  trust  in 
personalty  should  be  determined  by  the  law  of  the  domicile  of  its 
creator,  and  as  the  trust  in  this  case  was  valid  by  the  law  of  Massa- 
chusetts, it  would  seem  that  it  should  have  been  sustained. 


Effect  of  the  Surrender  of  a  Lease. — A  well  recognized  method 
for  the  termination  of  a  lessee's  interest  is  by  surrender  to  his  land- 
lord.^ In  accordance  with  general  principles  of  merger  this  has  the 
effect  of  utterly  destroying  the  lesser  interest,  which  is  swallowed  up 
by  the  greater  reversion.-  An  exception  is  made,  however,  when-  the 
rights  of  a  third  person  intervene,  and  the  merger  will  not  be  per- 
mitted to  injure  one  who  has  acquired  from  the  lessee  an  interest 
connected  with  the  lease.  To  allow  a  surrender  of  a  lease  to  terminate 
the  rights  of  a  sublessee^  would  be  obviously  inequitable  and  would 
open  the  door  to  endless  fraud  and  collusion.  It  was  early  decided, 
therefore,  that  a  subtenant  retains  his  interest  in  the  property  until  it 
expires  either  by  the  terms  of  his  own  lease  or  of  that  of  his  immediate 
lessor.*  There  have  been  attempts  to  justify  this  on  grounds  of  strict 
logic,  on  the  theory  that  the  subtenant  has  a  vested  right  which  cannot 
be  affected  by  any  merger  of  interests  held  by  other  parties."*  But  at 
early  common  law  a  tenant  had  nothing  more  than  a  contract  right 
against  his  immediate  overlord,*  and  even  to-day  the  subsistence  of 
his  interest  seems  to  be  totally  dependant  upon  a  continuance  of  the 
interest  under  which  he  holds.  An  illustration  of  this  proposition  is 
found  in  the  familiar  principle  that  a  sublease  is  ended  upon  the  term- 
ination by  its  terms  of  the  interest  of  the  immediate  lessor.''  There- 
fore, if  the  surrender  of  a  lease  works  the  destruction  by  means  of 
merger,  the  contemporaneous  destruction  of  all  subleases  would  seem 
to  be  a  necessary  consequence.  The  true  explanation  of  the  continued 
existence  of  the  sublease  probably  results  in  a  disparagement  of  the 
doctrine  of  merger;  that  since  this  is  merely  a  technical  rule  of  law 
its  operation  will  not  be  permitted  to  injure  the  rights  of  the  sub- 
tenant, and  the  lease  will  therefore  be  regarded  as  having  sufiicient 

'2  McAdam,  Landlord  &  Tenant,  (4th  ed.)  §  399.  Surrender  is  either 
in  express  terms,  or  by  operation  of  law,  when  the  parties  do  some  act 
which  implies  that  they  have  both  agreed  to  consider  the  surrender  as 
made,  as  by  making  a  new  lease  going  into  effect  before  the  old  one  would 
have  expired.     2  Taylor,  Landlord  &  Tenant,   (9th  ed.)   §  507. 

*i  Tiffany,  Real  Property.  §  52-c  et  seq. 

*In  the  absence  of  a  stipulation  to  the  contrary  a  tenant  may  freely 
sublet.     Jones,  Landlord  &  Tenant,  §  431. 

*Mellor  V.  Watkins  (1874)  L.  R.  9  Q-  B.  400;  Eten  v.  Luyster  (1875)  60 
N.  Y.  252;  Mitchell  v.  Young  (1906)  80  Ark.  441. 

'See  Krider  v.  Ramsay  (1878)  79  N.  C.  354;  Ritzier  v.  Raether  (N.  Y. 
1881)  10  Daly  286;  Pleasant  v.  Benson  (1811)  14  East  234;  note  to 
Mitchell  V.  Young  (Ark.  1906)  7  L.  R.  A.  [n.  s.]  221. 

•Challis,  Real  Property,  (3rd  ed.)  425,  426;  i  Tiffany,  Real  Property, 
§36. 

^i  Tiffany,  Landlord  &  Tenant,  §  162. 
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continuance  for  the  protection  of  the  sublease.*  This  theory  conforms 
also  to  those  cases  which  protect  the  interests  of  third  persons  other 
than  sublessees.® 

Though  the  rule  that  a  subtenant's  right  is  not  destroyed  by  merger 
prevails  practically  everywhere,  many  jurisdictions  have  reached  an 
apparently  inconsistent  result  in  holding  that  a  surrender  by  his 
immediate  lessor  exempts  him  from  all  obligations  connected  with 
his  lease.  The  original  lessee  cannot  recover  the  rent  agreed  upon, 
for  rent  is  an  incident  of  the  reversion  which  he  has  parted  with;^° 
nor  can  the  landlord  enforce  its  payment,  because  the  reversion  to 
which  the  rent  was  incident  at  the  time  of  the  surrender  merged  in 
the  greater  reversion  of  which  he  was  already  possessed.^^  Further- 
more, attempts  to  recover  in  an  action  for  the  reasonable  value  of  use 
and  occupation  must  be  unsuccessful,  as  was  recently  held  in  Buttner 
V.  Kasser  (Cal.  1912)  127  Pac.  811,  for  this  action  has,  for  historical 
reasons,  never  been  extended  to  cases  where  there  is  no  contract,  either 
express  or  implied  in  f act.^^  Privity  of  estate,  therefore,  is  essential 
as  a  foundation  for  the  action,^  ^  and  the  destruction  of  the  immediate 
reversion  precludes  the  existence  of  this  requisite  element.^* 

Under  these  technical  rules  of  the  common  law,  therefore,  this 
anomalous  situation  is  presented :  a  lease  is  regarded  as  subsisting  for 
the  protection  of  the  subtenant;  but  as  destroyed  by  the  operation  of 
merger  when  the  question  is  one  of  his  obligation  to  pay  rent.^°  Since 
such  a  result  is  not  only  illogical,  but  also  manifestly  unjust,  it  seems 
totally  indefensible.  If  the  doctrine  of  merger  is  to  be  departed  from 
in  so  far  as  is  necessary  for  the  protection  of  the  sublessee,  therefore, 
it  would  seem  that  it  should  be  abandoned  altogether  when  the  rights 
and  liabilities  of  a  subtenant  are  concerned.  An  early  English  statute 
provided  for  this  result  when  the  surrender  was  made  for  the  purpose 
of  acquiring  a  new  lease,^^  and  this  statute  has  been  re-enacted  in 

'See  2  Co.  Litt.  33&-&;  Davenport's  Case  (1602)  8  Coke  144;  Doe  v. 
Pyke  (1816)  5  M.  &  S.  146;  Bailey  v.  Richardson  (1885)  66  Cal.  416. 

•Allen  V.  Brown  (N.  Y.  1871)  5  Lans.  280;  Dobschuetz  v.  Holliday 
(1876)  82  111.  371. 

'Thre'r  v.  Barton  (1570)  Francis  Moore  94;  Webb  v.  Russell  (1789) 
3  D.  &  E.  393;  Grundin  v.  Carter  (1868)  99  Mass.  15. 

"Dartmouth  College  v.  Clough  (1835)  8  N.  H.  22;  see  Webb  v.  Russell 
supra. 

"Keener,  Quasi-Contracts,  191,  192;  2  Harv.  L.  Rev.  377  et  seq. 

"Kiersted  v.  O.  &  A.  R.  R  Co.  (1877)  69  N.  Y.  343;  see  Krider  v.  Ram- 
say supra;  McDonald  v.  May  (1902)  96  Mo.  App.  236. 

"Pleasant  v.  Benson  supra;  cf.  Shattuck  v.  Lovejoy  (1857)  74  Mass.  204. 
Dicta  to  the  contrary,  see  Mitchell  v.  Young  supra;  Eten  v.  Luyster  supra, 
may  be  due  to  the  influence  of  the  early  statutes  cited  in  notes  16  and  17 
infra.  The  absence  of  a  relation  of  tenancy  is  not  inconsistent  with  the 
line  of  cases,  represented  by  Peck  v.  Ingersoll  (1852)  7  N.  Y.  528,  holding 
that  a  subtenant  may  pay  rent  directly  to  the  landowner  to  prevent  his 
entering  for  breach  of  a  condition  for  payment  of  rent. 

"The  position  of  the  subtenant  is  thus  closely  analogous  to  that  of  the 
common  law  tenant  by  occupancy ;  for  where  land  was  given  to  A  for  the 
life  of  B,  and  A  predeceased  B,  the  term  remaining  until  B's  death  could 
be  taken  and  held  free  of  all  obligation  by  the  first  comer.  Leake,  Prop- 
erty in  Land,   (2nd  ed.)   146,  147;  2  Bl.  Comm.  258. 

**4  Geo.  II  ch.  28  §  6. 
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several  States."  A  more  recent  statute  in  England  provides  that  any 
surrender  shall  cause  a  subtenant-  to  hold  directly  from  the  landlord,^* 
and  at  least  one  State  has  reached  the  same  result  without  legislative 
assistance,  on  the  ground  that  there  is  no  merger.^^  In  another  juris- 
diction it  has  been  held  that  when  the  lessee  along  with  his  surrender 
makes  an  assignment  of  the  underlease  the  subtenant  will  be  liable  to 
the  landlord,  since  the  intention  of  the  parties  is  to  sever  the  rent  from 
the  reversion.^"  It  is  to  be  hoped  that  these  qualifications  upon  the 
common  law  rule  are  forerunners  of  its  total  abolition  in  favor  of  the 
more  logical  and  equitable  view  which,  while  securing  the  subtenant 
in  his  occupation  of  the  land,  also  protects  the  reciprocal  obligations 
which  he  should  fairly  assume  in  return  for  that  occupation. 


Intention  as  an  Element  in  the  Creation  of  a  Fixture. — At  early 
common  law  the  law  of  fixtures  was  briefly  summarized  in  the  maxim, 
Quicquid  plantaiur  solo,  solo  cediP.  But,  like  other  arbitrary  legal 
rules,  this  inflexible  test  proved  ill  adapted  to  a  developing  industrial 
life,  particularly  in  view  of  the  rapidly  increasing  importance  of  per- 
sonal property,  so  that  there  has  been  a  gradual  relaxation  of  the 
original  harsh  though  simple  rule-.  The  modern  test  of  a  fixture 
which  has  proved  most  satisfactory  and  has  been  most  widely  adopted 
is  that  pronounced  in  the  leading  case  of  Teaff  v.  Hewitt^,  which 
makes  the  status  of  an  annexed  chattel  as  a  part  of  the  realty  depend 
upon  three  things :  actual  annexation  to  the  realty,  or  something 
appurtenant  thereto*;  appropriation  to  the  use  or  purpose  of  that  part 
of  the  realty  with  which  it  is  connected;  and  the  intention  of  the 
party  making  the  annexation  to  make  the  article  a  permanent  acces- 
sion to  the  freehold.  This  intention  is  to  be  inferred  from  the  nature 
of  the  article  affixed,  the  situation  of  the  person  making  the  annex- 
ation, the  structure  and  mode  of  annexation,  and  the  purpose  or  use 
for  which  the  annexation  has  been  made^.  The  marked  tendency  of 
the  later  decisions  is  to  emphasize  intention  as  the  predominant  factor 
in  the  creation  of  a  fixture,  and  to  regard  the  other  elements  as  sub- 
sidiary, valuable  chiefly  as  evidence  of  the  presumable  intention  of 
the  annexer®.     As  the  intention  requisite  to  make  a  chattel  part  of 

"i  Rev.  St.  N.  Y.  744  §  2;  2  Underbill,  Landlord  &  Tenant,  §  709- 

"8  &  9  Vict.  ch.  106  §  9- 

"See  Hessel  v.  Johnson  (1889)  129  Pa.  173;  see  also  Kedney  v.  Rohr- 
bach  (N.  Y.  1886)  14  Daly  54;  but  see  McDonald  v.  May  supra. 

"Beal  V.  Boston  Car  Spring  Co.  (1878)  125  Mass.  157;  cf.  Brownson  v. 
Roy   (1903)    133  Mich.  617. 

*Stillman  v.  Hamer  (Miss.  1843)  7  How.  421;  Ewell,  Fixtures,  (2nd 
ed.)    77. 

'i  Reeves,  Real  Property,  §  10. 

•(1853)    I  Oh.  St.  .SIX. 

*There  may  also  be  a  constructive  annexation.  This  exists  when  the 
chattel  is  not  physically  attached  to  the  realty,  but  is  appropriated  to  it  and 
is  reasonably  necessary  to  its  beneficial  use  and  enjoyment.  A  door  key  is 
a  good  example. 

°C/.  Hopewell  Mills  v.  Bank  (1890)  150  Mass.  519;  Bank  v.  North 
(1894)  160  Pa.  303. 

'Barringer  v.  Everson  (1906)  127  Wis.  36;  Hill  v.  Sewald  (1866)  53  Pa. 
271;  Capen  v.  Peckham  (1868)  35  Conn.  88;  7  Columbia  Law  Review  i; 
Ewell,   Fixtures,    (2nd   ed.)    30. 
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the  realty  must  be  presumed  from  the  circumstances  surrounding  the 
annexation,  settled  rules  of  law  have  evolved,  based  upon  an  inference 
of  intention  drawn  from  the  facts  which  ordinarily  exist  in  the  situa- 
tion in  question.  Thus  it  is  held  that  a  mortgagor  cannot  remove 
articles  annexed  to  the  land  subsequently  to  the  mortgage  without  the 
consent  of  the  mortgagee''^ ;  for  it  is  presumed  that  the  mortgagor,  who 
is  the  equitable  owner  of  the  property,  intended  that  the  annexation 
should  be  for  the  benefit  of  the  freehold.  On  similar  grounds  there  is 
a  greater  presumption  that  an  annexed  chattel  is  part  of  the  realty 
as  between  executor  and  heir,  or  vendor  and  vendee,  than  as  between 
landlord  and  tenant^.  The  test  of  intention  in  the  creation  of  fix- 
tures, however,  does  not  seem  to  have  been  extended  to  cases  where  a 
trespasser  has  annexed  chattels  to  the  land,  for  it  is  universally  held 
that  such  chattels  become  fixtures,  without,  apparently,  any  regard 
to  the  intention  of  the  annexer^. 

The  importance  of  the  intention  of  the  annexer  is  well  illustrated 
when  he  has  provided  by  contract  that  the  annexed  chattel  shall  remain 
personalty.  Such  a  stipulation  is  decisive  as  between  the  parties  to 
the  contract,  but  the  question  is  more  difficult  when  the  interests  of 
third  persons  are  involved.  In  the  recent  case  of  Equitable  Guarantee 
&  Trust  Co.  V.  Eukill  (Del.  1912)  85  Atl.  60,  a  mortgagor  leased  the 
premises  to  a  tenant,  and  agreed  that  the  latter  should  be  permitted 
to  remove  the  trade  buildings  at  any  time  before  the  termination  of 
the  lease.  It  was  held  that  the  tenant  might  remove  the  buildings 
even  as  against  the  mortgagee^'',  and  this  result  seems  correct,  for  the 
latter  could  claim  the  chattels  only  upon  the  theory  that  they  became 
part  of  the  realty,  and  the  contract  shows  clearly  that  such  was  not 
the  intention  of  the  annexer^^  This  conclusion  is  supported  by  the 
weight  of  authority,  the  decisions  being  freq\;ently  based  upon  the 
equitable  ground  that  the  mortgagee  has  no  claims  to  security  in 
which  he  has  placed  no  reliance^^^  This  view  is  subject  to  certain 
limitations,  however,  as  that  the  chattel  shall  not  have  been  so  affixed 
that  its  legal  identity  is  destroyed,  or  that  its  removal  would  so  injure 
the  freehold  as  to  constitute  an  impairment  of  the  mortgagee's  original 
security^^.  But  one  court  has  held  that  a  chattel  may  be  removed 
despite   injury    to    the   land,    if   the    diminution    in   the    mortgagee's 

^Winslow  V.  Merchants  Ins.  Co.  (Mass.  1842)  4  Mete.  306;  Walmsley 
V.  Milne  (1859)  7  C.  B.  [n.  s.]   114. 

•Tift  V.  Horton  (1873)  53  N.  Y.  377;  Union  Bank  v.  Wolf  Co.  (1905) 
114  Tenn.  255  ;  Capen  v.  Peckham  supra. 

•Henderson  v.  Ownby  (1882)  56  Tex.  647;  2  Tiffany,  Landlord  &  Tenant, 
§  238;  but  cf.  Ewell,  Fixtures,   (2nd  ed.)  86. 

"The  analogous  questions  which  may  arise  between  the  land  mortgagee 
and  the  chattel  mortgagee  or  conditional  vendor  are  determined  by  the 
same  rules  as  those  governing  the  rights  of  the  mortgagee  and  the  tenant. 

"C/.  Belvin  v.  Raleigh  Paper  Co.  (1898)  123  N.  C.  138;  Ship  Co.  v. 
McCann  (1891)  86  Mich.  106;  Boston  Trust  Co.  v.  Bankers'  Tel.  Co.  (1888) 

36  Fed.  288. 

"Paine  v.  McDowell  (i8q8)  71  Vt.  28;  Campbell  v.  Roddy  (1888)  44 
N.  J.  Eq.  244;  Cox  V.  New  Bern  Lighting  Co.  (1909)  iSi  N.  C.  62;  Davis 
V.  Bliss  (1907)  187  N.  Y.  77.  The  case  of  McFadden  v.  Allen  (1892)  134 
N.   Y.  489  may  be  distinguished  on  the  ground  of  estoppel. 

"See  Ford  v.  Cobb  (1859)  20  N.  Y.  344;  Hershberger  v.  Johnson  (1900) 

37  Ore.   100. 
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security  caused  by  the  injury  is  made  good^*,  and  this  seems  logically 
correct  and  not  at  all  inequitable.  The  doctrine  of  the  principal  ease, 
however,  has  been  vigorously  opposed  in  some  jurisdictions,  notably  in 
^Massachusetts,  where  it  has  been  held  that  since  the  mortgagor  himself 
has  no  riglit  to  remove  annexed  chattels  against  the  wishes  of  the 
mortgagee,  he  cannot  grant  such  a  right  to  anyone  else^'.  This 
argument  seems  based  on  the  arbitrary'  rule  of  the  common  law^^, 
disregarding  the  intention  of  the  parties,  for  otherwise  it  is  clear  that 
the  presumable  intention  of  a  mortgagor  who  himself  annexes  prop- 
erty to  the  realty  is  different  from  the  intention  of  a  tenant  who 
makes  the  annexation  under  a  contract  permitting  him  to  remove  the 
chattel.  Moreover,  the  result  of  the  Massachusetts  rule  seems  to  be 
grossly  inequitable  to  the  tenant,  and  to  unnecessarily  restrict  the  use 
of  the  land. 


Right  of  a  Common  Carrier  to  Limit  its  Liability. — The  responsi- 
bility of  a  common  carrier  for  property  intrusted  to  it  for  transporta- 
tion, not  only  embraces  the  ordinary  liability  for  negligence  of  a 
bailee  for  hire,  but  also  constitutes  the  carrier  a  virtual  insurer  of  the 
goods.^  Common  carriage  being  a  matter  of  vital  importance,  public 
policy  forbids  one  engaged  in  this  service  from  absolving  himself  from 
liability  for  wilful  negligence,  even  by  a  contract  otherwise  valid. ^  It 
is  not  considered,  however,  that  public  policy  demands  such  an  uncom- 
promising attitude  toward  the  broader  phase  of  the  carrier's  liability, 
and  as  a  man  may  bargain  away  his  common  law  rights,^  contracts 
relieving  the  carrier  of  its  responsibility  as  an  insurer  against  acci- 
dental loss  are  compatible  with  public  policy.* 

While  the  stipulation  usually  contained  in  contracts  of  shipment, 
fixing  the  amount  recoverable  for  loss  or  injury  to  goods  shipped,  may 
lawfully  operate  to  limit  the  carrier's  liability  as  insurer,**  there  is  a 
conflict  in  the  authorities  as  to  the  effect  of  such  a  limitation  when  the 
carrier's  negligence  has  caused  a  loss.  One  view  classifies  the  contract 
as  an  agreement  exempting  the  carrier  from  liability  for  negligence, 
and  holds  partial  exemptions  and  total  exemptions  equally  intolerable.® 
This  was  the  conclusion  reached  by  a  majority  of  the  court  in  the 
recent  case  of  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Railway  Co. 
(N.  C.  1912)  76  S.  E.  513,  in  which  the  contract  of  shipment  fixed  the 

"Campbell  v.  Roddy  supra. 

^^Clary  v.  Owen  (iS5o)  8i  Mass.  522;  Meagher  v.  Hays  (rSgo)  152 
Mass.  228;  Fuller- Warren  Co.  v.  Harter  (1901)  no  Wis.  80;  Young  v. 
Chandler  (1906)  102  Me.  251. 

"Butler  V.  Page  (Mass.  1843)  7  Mete.  40. 

'Ala.  etc.  R.  R.  Co.  v.  Little   (1882)   71  Ala.  611. 

*R.  R.  Co.  V.  Lockwood  (1873)  84  U.  S.  357;  but  see  Zimmer  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.  (1893)  137  N.  Y.  460;  Holsapple  v.  Rome  etc.  R.  R.  Co. 
(1881)  86  N.  Y.  275. 

*2  Wyman.  Pub.  Serv.  Corp.,  §  1002. 

*Ala.  etc.  R.  R.  Co.  v.  Little  supra;  see  Ry.  Co.  v.  Wynn  (1889)  88 
Tenn.  320;  Ruppel  v.  Allegheny  V.  Ry.  (1895)  167  Pa.  166;  Greenwald  v. 
Weir  (N.  Y.  1909)   130  App.  Div.  696. 

•Ala.  etc.  R.  R.  Co.  v.  Little  supra:  see  R.  R.  Co.  v.  Lockwood  supra. 

•Moulton  V.  St.  P.  etc.  Ry.  Co.  (1883)  31  Minn  85:  Ry.  Co.  v.  Wynn 
supra. 
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value  of  the  property  at  a  certain  sum,  agreed  to  be  the  value  at  the 
date  and  place  of  consignment.  It  would  seem,  however,  that  the 
parties  to  a  shipping  contract,  fairly  and  honestly  agreed  upon,  may 
stipulate  that  the  goods  about  to  be  carried  are  of  a  certain  value'',  or 
that  their  value  does  not  exceed  a  fixed  amount*.  Undoubtedly  the 
carrier  and  his  customer  stand  on  a  footing  of  inequality^,  and  the 
shipper  should  be  given  his  choice  between  transportation  of  his  prop- 
erty under  the  unrestricted  liability  of  the  carrier,  and  a  special  con- 
tract containing  a  bona  fide  and  reasonable  valuation^",  and  supported 
by  a  consideration^  ^  When  he  is  safeguarded  to  this  extent,  his 
agreement  that  the  carrier  shall  not  answer  for  damages  beyond  the 
amount  fixed,  should  bind  him  even  in  the  event  of  loss  or  injury 
occasioned  by  negligence^ 2.  In  view  of  the  fact  that  the  carrier  re- 
mains liable  for  its  negligence  in  a  substantial  amount,  it  is  difficult 
to  see  how  such  a  contract  can  be  objectionable  as  placing  a  premium 
on  carelessness^^.  It  is  objected,  however,  that  the  proper  measure  of 
damages  for  loss  of  goods  freighted  is  the  value  at  the  place  of  des- 
tination when  they  should  have  been  delivered,  and  that  therefore  stip- 
ulations limiting  liability  to  the  value  at  the  time  and  place  of  ship- 
ment are  unreasonable  and  void^'*.  While  it  is  true,  as  urged  by  courts 
sustaining  this  view,  that  the  difference  in  values  of  property  at  dif- 
ferent centres  of  trade  often  induces  a  shipment^ ^,  the  weight  of 
authority  permits  the  shipper,  by  proper  contract,  to  settle  the  value 
of  the  property  in  advance^^.  Nevertheless,  there  are  cases  which  hold, 
in  spite  of  this  rule,  that  predetermined  restrictions  on  liability,  based 
upon  an  arbitrary  valuation  contained  in  a  printed  formula,  a.re  nec- 
essarily and  conclusively  unfair^^.  In  case  the  maximum  of  recovery 
thus  agreed  upon  varies  from  the  ordinary  value  of  like  goods  to  an 
extent  indicating  that  no  question  of  value  entered  into  the  contract, 
the  stipulation  may  well  be  objectionable^®.  Provided  such  a  valuation 
is  bona  fide,  however,  and  bears  a  reasonable  relation  to  the  usual 
value  of  similar  goods,  the  mere  fact  of  its  predetermination  would 

'Hart  V.  Penn.  R.  R.  Co.  (1884)  112  U.  S.  331;  Harvey  v.  Terre  Haute 
etc.  R.  R.  Co.  (1881)  74  Mo.  538. 

•Zouch  V.  Ches.  &  O.  Ry.  Co.  (1892)  36  W.  Va.  524;  Ullman  v.  Chi. 
etc.  Ry.  Co.  (1901)   112  Wis.  150. 

•See  R.  R.  Co.  v.  Lockwood  supra;  4  Elliott,  Railroads,  §  1497. 

"Nashville  etc.  Ry.  v.  Stone  (1903)   112  Tenn.  348. 

"Richmond  etc.  R.  R.  Co.  v.  Payne  (1890)  86  Va.  481. 

"St.  L.  etc.  Ry.  Co.  v.  Weakly  (1887)  50  Ark.  397;  Zimmer  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.  supra;  Hart.  v.  Penn.  R.  R.  Co.  supra;  Harvey  v.  Terre 
Haute  etc.  R.  R.  Co.  supra;  Zouch  v.  Ches.  &  O.  Ry.  Co.  supra;  Ullman  v. 
Chic.  etc.  Ry.  Co.  supra;  Richmond  etc.  R.  R.  Co.  v..  Payne  supra. 

"Harvey  v.  Terre  Haute  etc.  R.  R.  Co.  supra;  i  Hutchinson,  Carriers, 
(3rd  ed.)  §  426. 

"Fort  Worth  etc.  Ry.  Co.  v.  Greathouse  (1891)  82  Tex.  104;  Ry.  Co.  v. 
Wynn.  supra;  Ruppel  v.  Allegheny  V.  Ry.  supra. 

"Ruppel  V.  Allegheny  V.  Ry.  supra. 

"Louisville  etc.  R.  R.  Co.  v.  Oden  (1885)  80  Ala.  38;  i  Hutchinson, 
Carriers,  (3rd  ed.)  §  430. 

"Central  etc.  Ry.  Co.  v.  Murphey  (1901)  113  Ga.  514;  Moulton  v.  St.  P. 
etc.  Ry.  Co.  supra. 

"Nashville  etc.  Ry.  v.  Stone  supra;  i  Hutchinson,  Carriers,  (3rd  ed.) 
§427- 


NOTES.  251 

seem  to  be  immaterial  and  hence  raise  no  objection  to  its  enforcibility. 
Accordingly,  better  considered  cases  construe  such  contracts  as  agreed 
valuations,  properly  within  the  contracting  powers  of  the  parties^^. 

Since  the  risk  assumed  by  a  common  carrier  in  transporting  freight 
depends  upon  the  value  of  the  goods  carried-**,  a  fair  valuation  agree- 
ment is  a  proper  and  lawful  mode  of  adjusting  the  compensation  to 
the  risk-^  The  shipper  usually  accepts  a  special  contract  of  shipment 
in  order  to  obtain  reduced  rates.  The  carrier  thus  relies  upon  the 
agreement,  and  for  the  purposes  of  the  contract,  the  goods  should 
have  no  greater  value  than  that  agreed  upon.  The  shipper  is  estopped 
to  assert  a  greater  loss^-.  The  contrary  doctrine  not  only  ignores  these 
considerations  of  justice  toward  the  carrier,  but  also  imposes  an  un- 
warranted hardship  upon  him  in  giving  the  shipper  an  advantage  for 
which  'he  did  not  pay.  The  preferable  view  holds  stipulations  similar 
to  that  condemned  in  the  principal  case  conclusive  on  the  shipper, 
since  they  in  no  way  violate  the  ruling  policy  of  the  law  of  common 
carriers  that  the  utmost  care  and  diligence  shall  be  secured. 


Property  Rights  in  Water. — From  earliest  times,  and  under  widely 
divergent  systems  of  jurisprudence,  flowing  water  has  unavoidably  re- 
mained vmsusceptible  of  ownership^.  Because  of  its  fugitive  character, 
it  lacks  the  essential  attribute  ascribed  to  property,  for  no  one  can  have 
an  exclusive  dominion  over  its  corpus,  and  possession  is  inherent  in  our 
concept  of  ownership.  At  common  law,  therefore,  there  can  be  no  seisin 
of  a  river,-  although  an  action  on  the  case  is  allowed  for  its  diversion 
or  diminution^.  Moreover,  under  the  conditions  which  fostered  the 
growth  of  our  common  law,  water  was  regarded  as  of  no  value,  and  the 
right  to  take  water  from  the  land  of  another  was  not  a  profit  a  prendre, 
but  merely  an  easement*.  But  theories  of  jurisprudence  must  be  read- 
justed by  empirical  considerations,  and,  as  a  matter  of   fact,  to-day 

"George  N.  Pierce  Co.  v.  Wells,  Fargo  &  Co.  (1911)  189  Fed.  561;  and 
cases  cited  in  note  12  supra. 

"St.  L.  etc.  Ry.  Co.  v.  Weakly  suf>ra;  Zouch  v.  Ches.  &  O.  R.  R.  Co. 
supra. 

"i  Hutchinson,  Carriers,  (3rd  ed.)  §  426. 

^Richmond  etc.  R.  R.  Co.  v.  Payne  supra.  Where  the  shipper  states  a 
low  value  and  receives  a  low  rate,  it  would  constitute  a  fraud  upon  the 
carrier  to  allow  him  to  claim  a  full  recovery.  Harvey  v.  Terre  Haute  etc. 
R.  R.  Co.  supra.  Whether  the  shipper  on  requirement  states  the  value 
and  receives  a  rate  accordingly,  or  receives  a  contract  in  which  the  valua- 
tion was  previously  inserted  without  inquiry,  he  is  in  either  case  estopped. 
Hart  V.  Penn.  R.  R.  Co.  supra. 

*Mason  v.  Hill  (1833)  5  B.  &  Ad.  i;  McCarter  v.  Hudson  Water  Co. 
(1905)  70  N.  J.  Eq.  525;  Embrey  v.  Owen  (1851)  6  Exch.  353;  Smith  v. 
City  of  Rochester  (1883)  92  N.  Y.  463.  For  the  view  of  the  civil  law, 
see  2  Inst.  Tit.  i,  §   i. 

'Challenor  v.  Thomas  (1609)  Yelverton  143.  The  sum  of  the  rights 
of  riparian  owners  does  not  amount  to  property  in  the  corpus  of  the 
water.     See  Fleming  v.  Davis   (1872)   37  Tex.   173. 

'Fulmer  v.  Williams  (1888)  122  Pa.  191;  Druley  v.  Adams  (1882)  102 
111.  177;  McCord  V.  High  (1868)  24  la.  336;  Embrey  v.  Owen  supra. 

*Race  V.  Ward  (1855)  4  E.  &  B.  702;  Manning  v.  Wasdale  (1816)  5 
Ad.  &  E.  7S&. 
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water  has  a  recognized  worth  all  over  the  worlcP.  Therefore  when 
quantities  are  definitely  separated  from  the  stream  and  placed  under 
control  in  a  tank  or  reservoir,  they  should  become  personalty*. 

Besides  the  property  gained  by  the  possessor  in  specific  particles  of 
water  thus  impounded,  a  riparian  owner,  by  reason  of  his  access  to  the 
stream  incident  to  the  ownership  of  the  land,  also  has  usufructary 
rights  in  the  flow^.  He  may  divert  portions  of  the  water  for  ordinary 
purposes,  but  remains  under  an  obligation  to  leave  the  flow  substan- 
tially undiminished  in  quantity  and  undeteriorated  in  quality.  This 
interest  is,  then,  usufructary,  and  not  absolute.  But  in  the  arid  States 
of  the  West  a  principle  unique  in  the  law  of  waters  was  evolved  by  the 
new  environment  wihen  a  proprietorship  was  recognized  in  water  di- 
verted from  the  stream  into  ditches^,  and  since  the  right  to  make  the 
diversion  was  not  dependent  on  the  ownership  of  land,  the  corpus  of 
the  water  was  regarded  as  personalty.  The  right  of  the  appropriator 
to  use  the  water  after  it  had  entered  his  ditch  was  absolute,  though 
before  the  water  entered  the  ditch  all  which  had  not  been  applied  to  a 
beneficial  use  might  be  appropriated  by  others".  Later  there  has  been 
an  unfortunate  attempt  to  reconcile  these  doctrines  with  common  law 
principles,  and  to  hold  that  water  in  ditches  is  not  owned  by  the  appro- 
priator, who  simply  gains  a  usufructary  right  to  the  flow  of  a  certain 
quantity^",  the  corpus  of  which  remains  common  to  all.  Even  these 
courts,  however,  permit  an  appropriator  to  use  water  on  his  land  al- 
though it  diminishes  the  flow  in  the  ditch^^,  and  it  seems  more  logical 
to  regard  this  water  as  personal  property  ^^^ 

Apparently,  then,  water  should  be  regarded  either  as  not  susceptible 
of  ownership,  or  as  contained  in  the  category  of  personal  property. 
There  are  expressions  to  the  effect  that  water  is  as  much  a  part  of  the 
land  as  the  soil  and  rocks,  but  this  is  a  doubtful  application  of  the 
"cujus  est  solum"  doctrine,  for  the  modern  tendency  is  to  increase  the 
limits  of  personalty  at  the  expense  of  realty,  and  water  is  not,  as  a 

'See  Calkins  v.  Sorosis  Fruit  Co.  (1907)  150  Cal.  426;  Mayor  v.  Richard- 
son Boynton  Co.  (191O  81  N.  J.  L.  278;  Metcalf  v.  Nelson  (1895)  8  S.  D. 
87;  12  Columbia  Law  Review  745. 

•Heyneman  v.  Blake  (1862)  19  Cal.  579;  King  v.  Chamberlain  (191O 
20  Idaho  504;  Metcalf  v.  Nelson  supra.  See  dissenting  opinion  of  Field  J. 
in  Spring  Valley  Water  Works  v.  Schottler  (1883)  no  U.  S.  347;  Hager- 
man  Irrigation  Co.  v.  McMurray  (1911)  16  N.  M.  172.  Cases  apparently 
contrary  to  this  may  be  distinguished  on  the  ground  that  actual  control 
of  the  water  was  not  gained.  See  Billing  v.  Murray  (1885)  6  Ind.  324; 
Mayor  v.  Commissioners  (1847)  7  Pa.  348. 

'Hough  V.  Doylestown  (Pa.  1870)  4  Brewster  333;  McCord  v.  High 
supra;  Scriver  v.  Smith  (1885)   100  N.  Y.  471. 

"Miller  v.  Wheeler  (1909)  54  Wash.  429;  see  Kidd  v.  Laird  (i860)  15 
Cal.  162;  Hoffman  v.  Stone  (1857)  7  Cal.  47. 

•Dick  V.  Caldwell  (1879)  14  Nev.  167;  Sowards  v.  Meagher  (1910)  2,7 
Utah  212;  Power  v.  Switzer  (1898)   21  Mont.  523. 

"Salt  Lake  City  v.  Water  etc.  Co.  (1901)  24  Utah  249;  San  Joaquin 
etc.  Co.  V.  Stanislaus  Co.  (1911)  191  Fed.  895;  Stanislaus  Water  Co.  v. 
Bachman  (1908)   152  Cal.  716. 

"Calkins  v.  Sorosis  Fruit  Co.  supra. 

"Hesperia  etc.  Co.  v.  Gardner  (1906)  4  Cal.  App.  357;  Hagerman  Irr. 
Co.  V.  McMurray  sut)ra;  Heyneman  v.  Blake  supra;  Butte  etc.  Co.  v. 
Vaughn  (1858)  11  Cal.  143;  Hoffman  v.  Stone  supra;  Kidd  v.  Laird  supra; 
Miller  v.  Wheeler  supra. 
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matter  of  fact,  necessarily  a  part  of  the  soil.  Certainly  it  is  an  anomaly 
to  apply  this  doctrine  to  running  streams,  caused,  no  doubt,  by  a  con- 
fusion of  the  corpus  of  the  water,  which  cannot  well  be  real  property, 
with  the  right  to  abstract  it,  which  is  realty  at  common  law. 

In  a  recent  case  in  India,  Chockalingam  Pillai  (1912)  2  Mad.  W.  N, 
219,  some  of  the  foregoing  principles  were  illustrated.  The  government 
had  diverted  water  into  a  canal  for  irrigation  purposes.  The  defendant 
opened  a  gate,  permitting  the  water  to  flow  out  on  his  land.  It  was 
held  that  the  corpus  of  the  water  was  personalty,  and  the  defendant 
was  therefore  guilty  of  larceny  in  appropriating  it.  As  physical  con- 
ditions in  India  are  similar  to  those  in  our  Western  States,  this  decision 
seems  correct,  though  it  could  not  be  supported  upon  common  law  prin- 
ciples^^. 

"Only  so  much  of  the  common  law  as  is  reasonably  applicable  to  con- 
ditions in  India  should  prevail  there.  Pollock,  The  Genius  of  the  Com- 
mon Law,  12  Columbia  Law  Review  659,  671.  This  seems  to  have  been 
overlooked  in  another  Indian  case.  See  Emperor  v.  Sheikh  Arif  (1908) 
L.  R.  35  Calcutta  437. 
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Bankruptcy — Surety's  Claim  Against  Bankrupt  as  Collateral — 
Provability  by  Creditor. — A  creditor  who  had  sold  goods  to  the  bank- 
rupt, for  the  purchase  price  of  which  a  third  person  became  surety, 
afterwards  received  from  the  surety,  as  security,  a  note  of  the  bankrupt 
arising  from  a  separate  transaction.  Held,  the  creditor  was  entitled  to 
prove  in  full  on  both  claims.  In  re  H.  V.  Keep  Shirt  Co.  (D.  C,  S. 
D.  N.  Y.  1912)  200  Fed.  80. 

Under  the  Bankruptcy  Act  of  1898,  a  creditor  who  holds  security 
upon  property  of  the  bankrupt  which  is  assignable  under  the  Act,  or  to 
whom  a  surety  himself  holding  such  security  is  secondarily  liable,  will 
be  permitted  to  prove  only  for  the  excess  of  his  claim  over  the  value 
of  the  security.  Bankruptcy  Act  §  57  e,  h;  Collier,  Bankruptcy  (9th 
ed.)  721;  In  re  Little  (1901)  110  Fed.  621.  A  creditor  holding  security 
upon  the  property  of  a  third  party,  but  not  coming  within  the  above 
defined  class,  is  not,  however,  a  "secured  creditor"  under  the  Act; 
Bankruptcy  Act,  §  1  (23) ;  Collier,  Bankruptcy  (9th  ed.)  12 ;  and  it  is 
well  settled  that  such  a  creditor  is  entitled  to  prove  for  the  full  amount 
of  his  claim.  In  re  Noyes  Bros.  (1903)  127  Fed.  286;  Swarts  v.  Fourth 
Nat.  Bank  (1902)  117  Fed.  1;  Collier,  Bankruptcy  (9th  ed.)  724.  Al- 
though there  appears  to  be  no  previous  authority  for  the  proposition,  it 
seems  clear  that  in  the  principal  case  the  mere  fact  that. the  collateral 
given  by  the  surety  happened  to  be  a  claim  against  the  bankrupt  would 
not  make  it  security  "upon  the  property  of  the  bankrupt"  and  that  the 
case,  therefore,  was  correctly  decided.  This  holding  does  not  prejudice 
the  other  creditors;  for  the  aggregate  amount  which  it  permits  the 
claimant  to  prove  is  precisely  the  same  as  the  sum  which  he  and  the 
surety  together  mi^t  have  proved  had  the  security  never  been  given. 
The  net  result  of  permitting  only  a  smaller  proof  would  have  been  to 
benefit  the  other  creditors  at  the  expense,  possibly,  see  13  Columbia 
Law  Review  71,  of  the  surety,  and  there  would  seem  to  be  no  reason 
why  the  surety  should  be  so  penalized  for  having  given  security  for  his 
obligation. 

Carriers — Limitation  of  Liability. — A  shipper  made  a  special  contract 
with  a  carrier,  agreeing,  in  consideration  of  reduced  rates  for  trans- 
portation of  his  mules,  that  the  amount  recoverable  in  case  of  loss 
should  be  governed  by  the  value  of  the  animals  at  the  place  and  date 
of  shipment,  and  should  not  exceed  $100  per  head.  Held,  two  judges 
dissenting,  the  stipulation  was  void.  J.  M.  Pace  Mule  Co.  v.  Seaboard 
Air  Line  Ry.  Co.  (N.  C.  1912)  76  S.  E.  513.    See  Notes,  p.  249. 

Conflict  of  Laws — Divorce  Upon  Service  by  Publication — Extra- 
territorial Validity. — A  husband,  having  been  abandoned  by  his  wife, 
obtained  a  decree  of  divorce  upon  service  by  publication  in  Virginia, 
the  last  matrimonial  domicile  of  the  parties.  To  a  suit  for  maintenance 
by  the  wife  in  the  Dictrict  of  Columbia  the  husband  pleaded  the  Vir- 
ginia decree.  Held,  the  Virginia  decree,  being  entitled  to  full  faith  and 
credit  under  the  Federal  Constitution,  was  a  good  defense.  Thompson 
V.  Thompson  (U.  S.  Sup.  Ct.  Jan  6,  1913).    Not  yet  reported. 
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A  wife,  upon  service  by  publication,  secured  a  decree  of  divorce  in 
Virginia  on  the  ground  of  abandonment,  and  later,  in  New  York, 
where  the  husband  had  remarried,  she  sued  again  for  divorce  on  the 
ground  of  adultery.  Held,  she  was  estopped  to  deny  the  validity  of 
the  Virginia  decree.  Simmonds  v.  Simnwnds  (1912)  138  N.  Y.  Supp. 
639.     See  Notes,  p.  241. 

Conflict  of  Laws^— Equitable  Conversion — Kule  Against  Perpetui- 
ties.— In  order  to  validate  a  conveyance  of  land  in  trust,  which  was  in- 
valid under  the  New  York  rule  against  perpetuities,  the  grantees 
claimed  that  the  land  had  been  converted  into  personalty  by  the  direc- 
tion to  sell  contained  in  the  deed,  and  that  the  validity  of  the  convey- 
ance was  therefore  to  be  determined  by  the  law  of  the  domicile  of  the 
grantor,  under  the  rules  of  which  the  deed  would  be  sustained.  Held, 
assuming  the  conversion  to  have  been  effected,  the  law  of  New  York 
nevertheless  controlled,  since  the  trust  might  be  administered  there. 
Peahody  et  at.  v.  Kent  et  al.  (1912)  138  N.  Y.  Supp.  32.  See  Notes,  p. 
243. 

Conflict  of  Laws — Marriage — Extra-territorial  Effect  of  Statute 
Restricting  Marriage  After  Divorce. — An  Illinois  statute  declared 
void  remarriage  by  a  divorced  person  within  a  year  after  divorce. 
The  plaintiff,  domiciled  in  Illinois,  was  divorced  and  within  a  year 
married  in  Missouri  a  woman  also  domiciled  in  Illinois.  Upon  the 
latter's  death  intestate,  he  claimed  a  husband's  interest  in  her  estate. 
Held,  the  marriage  was  invalid  and  the  plaintiff's  claim  must  be 
denied.     Wilson  v.  Cook  (HI.  1912)  100  N.  E.  222. 

Although  the  marriage  relation  may  take  its  inception  elsewhere, 
the  fact  that  the  contract  is  to  be  executed  where  the  parties  are 
domiciled  has  prevented  an  absolute  adherence  to  the  rule  that  the 
validity  of  marriages  is  to  be  determined  by  the  lex  loci  contractus. 
See  Pennegar  v.  State  (1888)  87  Tenn.  244;  1  Wharton,  Confl.  Laws 
(3rd  ed.)  §135a.  The  most  familiar  exception  is  that  incestuous  and 
polygamous  marriages  will  be  denied  validity  in  the  courts  of  the 
domicile  as  being  repugnant  to  the  law  of  nature.  Story,  Confl.  Laws 
(8th  ed.)  §114;  see  Hutchins  v.  Eimmell  (1875)  31  Mich.  126,  134. 
But  it  is  equally  well  settled  that  a  State  may  by  express  legislative 
provision  declare  invalid  marriages  contracted  in  foreign  States  by 
its  own  citizens  in  disregard  of  its  statutes.  Roth  v.  Roth  (1882)  1(}\ 
111.  35;  State  v.  Shattuck  (1897)  69  Vt.  403;  Story,  Confl.  Laws  (8th 
ed.)  §124a.  This  right  being  clear  the  question  whether  a  broad  gen- 
eral prohibition  such  as  is  involved  in  the  principal  case  is  such  a 
declaration,  is  solely  a  question  of  legislative  intention.  Where  the 
provision  against  remarriage  is  aimed  at  the  guilty  party  as  a  penalty 
for  misconduct,  the  weight  of  actual  decision  accords  with  sound 
principles  of  the  construction  of  penal  statutes  in  denying  it  extra- 
territorial effect  although  the  parties  have  gone  to  a  neighboring  State 
for  the  express  purpose  of  evading  the  provision.  Van  Voohris  v. 
Brintnall  (1881)  86  N.  Y.  18;  Willey  v.  Willey  (1900)  22  Wash.  115; 
contra,  Pennegar  v.  State  supra.  Even  where,  as  in  the  principal  case, 
the  prohibition  is  clearly  not  a  penalty,  the  same  result  should  follow 
since  the  dangerous  power  of  invalidating  marriages  should  not  be 
exercised  through  judicial  implication  of  legislative  intention  based 
upon  the  supposed  public  policy  of  the  forum.  Estate  of  Wood  (1902) 
137  Cal.  129;  Dudley  v.  Dudley  (1911)  151  la.  142. 
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Constitutional  Law — Separation  of  Powers — Exercise  of  Judicial 
Functions  by  Administrative  Board. — The  prisoner  was  convicted  of 
forgery  and  sentenced  to  the  reformatory.  Subsequently,  the  State 
Board  of  Control,  authorized  by  a  statute  in  existence  at  the  time  of 
the  prisoner's  conviction  and  sentence,  transferred  him  to  the  peni- 
tentiary. Held,  the  statute  was  constitutional.  State  ex  rel.  Kelly  v. 
Wolfer,  Warden  (Minn.  1912)  138  K  W.  315. 

The  objection  usually  interposed  to  such  legislation  as  that  in  the 
principal  case  is  that  it  authorizes  an  administrative  board  to  alter 
judicial  sentences.  See  In  re  Cassidy  (1880)  13  R.  I.  143.  The 
prevailing  view,  however,  is  that  the  legislature  by  virtue  of  its  power 
to  prescribe  punishment  for  crime  may  affix  such  conditions  as  it  sees 
fit  to  its  execution,  State  v.  Page  (1899)  60  Kan.  664,  and  these  are 
deemed  to  be  incorporated  in  the  sentence  of  the  court.     In  re  Murphy 

(1901)  62  Kan.  422;  Rich  v.  Chamberlain  (1895)  104  Mich.  436. 
The  logical  conclusion  of  this  reasoning  would  justify  any  restriction 
which  the  legislature,  under  this  pretense,  might  impose  upon  the 
judiciary.  See  Comm.  v,  Halloway  (1862)  42  Pa.  446.  The  sounder 
doctrine  is  that  the  transfer  is  merely  an  act  of  discipline  rendered 
necessary  by  the  modern   conception   of  punishment.     In  re   Linden 

(1902)  112  Wis.  523.  More  particularly,  it  is  objected  that  the  statute 
permits  ministerial  officers  by  the  imposition  of  an  infamous  punish- 
ment to  deprive  the  prisoner  of  his  civil  rights  without  the  judgment 
of  a  court  of  record.  People  v.  Mallary  (1902)  195  111.  582;  In  re 
Dumford  (1898)  7  Kan.  App.  89.  However,  it  is  not  the  actual  pun- 
ishment, but  the  conviction  which  so  attaints  the  accused;  Ex  parte 
Wilson  (1884)  114  U.  S.  417;  Ex  parte  M'Clushy ^  (1889)  40  Fed.  71; 
the  true  criterion  is  whether  the  crime  committed  is  one  for  which  the 
court  is  authorized  to  inflict  an  infamous  punishment.  State  v. 
Clarh  (1899)  60  Kan.  450;  cf.  People  v,  Mallary  supra.  Since  in  the 
principal  case  the  prisoner  was  guilty  of  such  a  crime  it  cannot  be 
said  that  the  transfer  abridged  his  civil  rights. 

Contracts — Contract  for  Personal  Services  Terminated  by  Death 
— Recovery  in  Quasi-Contract. — An  attorney  who  had  undertaken, 
upon  a  contingent  fee,  to  prosecute  a  claim  against  a  railroad  company, 
died  before  the  case  came  to  trial.  '  The  railroad  company  then  settled 
directly  with  the  claimant,  and  the  attorney's  administratrix  sued  for 
the  contingent  share.  Held,  she  could  recover.  Sargent  v.  McLeod 
ei  al.  (1913)  139  N.  Y.  Supp.  666. 

In  entire  contracts  complete  performance  not  only  constitutes  a 
specific  promise,  but  it  is  also  a  condition  precedent  to  recovery  by 
the  promisor.  Appleby  v.  Dods  (1807)  8  East  300.  In  contracts  for 
personal  services,  however,  the  promise  is  subject  to  an  implied  condi- 
tion that  the  promisor  shall  be  able  to  perform  the  contract,  Spalding 
V.  Rosa  (1877)  71  N.  Y.  40;  Smith  v.  Preston  (1897)  170  111.  179; 
Robinson  v.  Davison  (1871)  L.  R.  6  Ex.  269,  and  his  death  or  disability 
will  excuse  his  non-performance.  Wolfe  v.  Howes  (1859)  20  N.  Y.  197. 
On  the  other  hand,  in  the  absence  of  a  waiver  nothing  short  of  full 
performance  will  give  the  plaintiff  a  right  of  action  upon  the  contract. 
Superintendent  v.  Bennett  (1859)  27  N.  J.  L.  513.  Recovery  may  be 
had,  therefore,  only  in  quasi-contract.  Landa  v.  Shooh  (1895)  87  Tex. 
608;  Coe  v.  Smith  (1853)  4  Ind.  79;  Wolfe  v.  Howes  supra.  While  the 
true  fcasis  of  recovery  then  is  the  actual  benefit  accruing  to  the  defend- 
ant from  the  services  rendered,  Keener,  Quasi-Contracts,  244,  the  con- 
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tract  rate  would  ordinarily  furnish  prima  facie  evidence  of  their  worth 
to  the  defendant;  Patrick  v.  Putnam  (1855)  27  Vt.  759;  Coe  v.  Smith 
supra;  and  in  Clark  v.  Gilbert  (1865)  26  N.  Y.  279,  which  the  principal 
case  approves,  the  contract  rate  was,  indeed,  regarded  as  practically 
conclusive  of  the  actual  benefit,  as  it  did  not  appear  that  the  defend- 
ant had  suffered  damagre  by  reason  of  the  breach.  It  is  doubtful,  how- 
ever, whether  a  contingent  fee  should  be  used  in  estimating  damages 
on  a  quantum  meruit.    O'Neill  v.  Crane  (1901)  65  N.  Y,  358. 

Corporations — Validity  of  Dividend  Declared  by  Stockholders. — Al- 
though the  by-laws  of  a  corporation  gave  the  directors  power  to  declare 
dividends,  the  stockholders,  at  a  meeting  attended  by  all  the  directors, 
unanimously  authorized  a  division  of  earned  profits.  Insolvency  inter- 
vened before  payment  and  a  creditor  objected  to  the  dividend  clairtis. 
^Held,  the  claims  were  provable.  Spencer  v.  Lowe  (C.  C.  A.,  8th  Circ. 
1912)  198  Fed.  961. 

It  is  often  claimed,  from  the  customary  recital  in  the  by-laws,  that 
the  authority  of  corporate  directors  to  declare  dividends  is  exclusive. 
American  Viire  Nail  Co.  v.  Gedge  (1895)  96  N.  Y.  513;  see  Shelby  v. 
New  York  Steam  Co.  (1910)  121  N.  Y.  Supp.  619.  If  it  is  true,  as  is 
asserted  by  a  considerable  body  of  opinion,  that  the  directors  derive 
original  authority  from  the  legislature  through  the  corporate  charter, 
see  Beveridge  v.  N.  Y.  El.  Ry.  Co.  (1889)  112  N.  Y.  1,  this  proposition 
is  sound ;  but  it  would  seem  that  the  directors  acquire  their  power  from 
the  consent  of  the  incorporators,  effectuated,  of  course,  by  legislative 
sanction.  1  Morawetz,  Corp.  (2nd  ed.)  §515;  see  2  Thompson,  Corp. 
(2nd  ed.)  §§1179,  1180.  Each  shareholder  has,  therefore,  bargained 
for  the  discretion  of  the  directors  and  a  mere  majority  of  stockholders 
cannot  override  the  contract.  Automatic  Filter  Co.  v.  Cuninghame 
[1906]  L.  E.  2  Ch.  34;  see  1  Morawetz,  Corp.  (2nd  ed.)  474,  475;  2  id. 
641,  642.  The  unanimous  act  of  the  shareholders,  seems,  however,  to  be 
a  corporate  act,  as  the  entire  body  of  shareholders  is  really  the  corpora- 
tion and  includes  all  the  parties  to  the  primary  contract.  See  Thomas 
V.  Citizens  Horse  Ry  Co.  (1882)  104  111.  462;  Eureka  Works  v.  Bresna- 
han  (1886)  60  Mich.  332;  contra,  Gashwiler  v.  Willis  (1867)  33  Cal. 
11.  So  when  all  the  stockholders  agree  to  divide  profits  there  is  a  cor- 
porate act;  Groh's  Sons  v.  Groh  (N.  Y.  1903)  80  App.  Div.  85;  Central 
Ry.  Co.  V.  Central  Trust  Co.  (1910)  135  Ga.  472;  and  creditors  cannot 
object  on  a  subsequent  insolvency,  if  the  dividends  do  not  impair  capi- 
tal., M'aine  v.  Mills  (1874)  6  Biss.  98;  see  1  Morawetz,  Corp.  (2nd  ed.) 
§445;  cf.  Rorke  v.  Thomas  (1874)  56  K  Y.  559. 

Criminal  Law — Appeal — Prisoner's  Escape  as  Ground  for  Dismissal. 
— A  convicted  murderer  brought  an  appeal  and  after  the  filing  of  the 
record  it  appeared  that  he  had  escaped  from  custody.  Held,  the  ap- 
peal should  be  dismissed.    Tate  v.  State  (Tex.  1912)  151  S.  W.  541. 

On  the  ground  that  an  appeal  is  a  question  of  law  to  be  settled  by 
the  court  upon  the  record  and  inasmuch  as  the  defendant  may  appear 
in  a  criminal  appeal  merely  by  counsel.  State  v.  Overton  (1877)  77  N. 
C.  485,  it  has  been  held  that  the  escape  of  the  prisoner  is  a  collateral 
matter  not  within  the  jurisdiction  of  the  court  and  that  it  is  therefore 
the  dutv  of  the  court  to  proceed  with  the  appeal  to  judgment.  Parsons 
v.  State  (1853)  22  Ala.  50;  State  v.  Plazencia  (La.  1844)  6  Rob'.  441. 
The  opposite  rule,  however,  now  prevails  everywhere.  Warwick  v.  State 
(1883)  73  Ala.  486;  State  v.  Wright  (1880)  32  La.  Ann.  1017;  State  v. 
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Handy  (1902)  27  Wash.  469.  In  the  absence  of  such  a  statute  as  that 
in  the  principal  case,  see  Brown  v.  State  (1878)  5  Tex.  App.  126,  it 
seems  that  the  question  of  dismissal  rests  properly  in  the  discretion  of 
the  court.  State  v.  Jacols  (1890)  107  N.  C.  772;  McGoivan  v.  People 
(1882)  104  111.  100;  but  see  People  v.  Redinger  (1880)  55  Cal.  290,  for 
it  is  not  recognized  as  error  for  the  appeal  to  have  been  heard  after  the 
escape  of  the  prisoner.  State  v.  Jacobs  supra;  Leftwich  v.  Comm.  (Va. 
1870)  20  Gratt.  716.  It  would  follow  that  the  appeal  is  dismissed  not 
because  a  judicial  criminal  proceeding  requires  that  the  accused  be 
within  the  control  of  the  court.  People  v.  Genet  (1874)  59  N.  Y.  80, 
but  because  public  policy  demands  that  the  privileges  of  a  prisoner 
shall  not  be  preserved  after  his  escape.  Territory  v.  Trinhhouse  (1887) 
4  N.  M.  158;  see  Smith  v.  United  States  (1876)  94  U,  S.  97.  This  de- 
mand is  fully  satisfied  by  a  suspension  of  the  appeal  for  a  reasonable 
time,  State  v.  McMillan  (1886)  94  N.  C.  945,  which  seems  more  just 
than  a  complete  dismissal,  either  immediately,  Sargent  v.  State  (1884) 
96  Ind.  63,  or  after  a  short  fixed  period.  State  v.  Conners  (1882)  20 
W.  Va.  1. 

Criminal  Law — ^Burglary — Kleptomania  as  a  Defense. — The  defense 
of  kleptomania  was  interposed  to  a  charge  of  burglary.  Held,  a  general 
instruction  on  the  "right  and  wrong  test"  of  insanity  was  sufficient. 
State  V.  Riddle  (Mo.  1912)  150  S.  W.  1044. 

While  it  appears  impossible  to  lay  down  any  general  rule  for  the 
validity  of  insanity  as  a  defense  to  homicide,  since  each  case  presents 
purely  a  question  of  fact  of  the  defendant's  criminal  responsibilty. 
State  V.  Jones  (1871)  50  IST.  H.  369;  see  State  v.  Felter  (1868)  25  la. 
67;  I  Wharton  &  Stille,  Med.  Jur.  (5th  ed.)  §  557,  a  majority  of  juris- 
dictions refuse  to  recognize  as  a  defense  an  irresistible  impulse  to  kill, 
and  adopt  the  test  of  knowledge  of  the  right  and  wrong  of  a  particular 
act,  because  of  a  disinclination  to  admit  such  problematic  evidence  and 
open  the  door  to  fraudulent  defenses.  State  v.  Pagels  (1887)  92  Mo. 
300;  Flanagan  v.  People  (1873)  52  N.  Y.  467.  Many  courts,  however, 
have  recognized  the  injustice  of  punishing  a  person  whose  will  is  para- 
lyzed by  disease  and  have  consequently  admitted  irresistible  impulse 
as  a  defense.  Par<sons  v.  State  (1886)  81  Ala.  577;  Butler  v.  State 
(1899)  102  Wis.  364.  The  test  employed  by  the  former  line  of  author- 
ity and  followed  by  the  principal  case  practically  ignores  the  defense  of 
kleptomania  which  manifests  itself  only  in  the  irresistible  impulse  to 
steal.  I  Wharton  &  Stille,  Med.  Jur.  (5th  ed.)  §  200;  1  Bishop,  New 
Crim.  Law  (8th  ed.)  §  388,  sec.  3;  see  Looney  v.  State  (1881)  10  Tex. 
App.  520.  It  is,  therefore,  quite  natural  that  the  jurisdictions  which 
recognize  irresistible  impulse  should  also  admit  kleptomania  as  a  de- 
fense. State  V.  McCullough  (1901)  114  la.  532 ;  see  Comm.  v.  Fritch 
(1890)  9  Pa.  Co.  Ct.  164.  Notwithstanding  the  similarity  between  ir- 
resistible impulse  to  kill  and  kleptomania,  the  objections  urged  against 
the  recognition  of  the  former,  it  is  submitted,  are  less  applicable  to  the 
latter,  for  proof  of  kleptomania  may  be  clearly  adduced  by  its  specific 
manifestations,  and  public  policy  does  not  demand  the  same  rigidity 
in  cases  of  larceny  as  in  homicide. 

Criminal  Law — Conflict  of  Laws — Injury  and  Death  in  Different 
Jurisdictions. — As  a  result  of  poison  administered  and  blows  struck 
by  the  accused  in  Ohio,  the  injured  person  died  in  Kentucky.  Held, 
the  Kentucky  court  had  no  jurisdiction  to  try  the  accused  for  the 
homicide.     Commonwealth  v.  Apkins  (Ky.  1912)  146  S.  W.  431. 
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At  coinmon  law,  when  a  fatal  blow  was  struck  in  one  county  and 
death  occurred  in  another  the  homicide  was  probably  indictable  in 
neither,  7  Collmbia  Law  Review  605;  4  Bl.  Com,  303;  but  see  1  Hale, 
P.  C,  426,  as  the  jury  were  required  to  find  a  verdict  from  facts  of 
their  own  knowledge  and  they  could  not  take  notice  of  events  in 
another  county.  1  Bishop,  New  Crim.  Law  (8th  ed.)  §115  n.  2;  see 
Stout  V.  State  (1892)  76  Md.  317.  This  was  sometimes  avoided  by 
bringing  the  body  back  into  the  county  where  the  stroke  was  admin- 
istered and  indicting  the  offender  there.  1  East,  P.  C,  361.  By 
Stat.  2  &  3  Edw.  VI.  c.  24,  §2,  however,  the  offense  was  made  indict- 
able where  the  death  occurred.  This  statute  has  been  adopted  in 
some  States,  State  v.  Orrell  (N.  C.  1826)  1  Dev.  L.  R.  139;  State  v. 
Moore  (1853)  26  N.  H.  449,  and  in  others  similar  laws  have  been  held 
constitutional.  Comm.  v.  Malcoon  (1869)  101  Mass.  1;  Tyler  v. 
People  (1860)  8  Mich.  320;  State  v.  Pauley  (1860)  12  Wis.  599, 
although  if,  as  the  principal  case  holds,  no  crime  has  been  committed 
in  the  State  where  the  death  alone  occurred,  it  would  seem  that  such 
legislation  is  unconstitutional,  the  jurisdiction  of  crimes  being  local. 
1  Bishop,  Xew  Cr.  Law  (8th  ed.)  §112,  sec.  4;  see  State  v.  Carter 
(N.  J.  1859)  3  Dutch.  499.  The  correct  view  is  that  the  only  crime 
committed  takes  place  in  the  jurisdiction  in  which  the  injury  is 
inflicted.  United  States  v.  Ouiteau  (D.  C.  1882)  1  Mackey  498; 
Riley  V.  State  (Tenn.  1849)  9  Humph.  646;  but  see  United  States  v. 
Magill  (1806)  1  Wash.  Cir.  Ct.  463;  Comm.  v.  Linton  (1820)  2  Va. 
Cas.  205.  The  subsequent  death  is  no  offense  against  the  sovereignty 
of  the  State  in  which  it  occurs.  State  v.  Carter  supra;  State  v. 
Gessert  (1875)  21  Minn.  369,  but  merely  determines  the  character  of 
the  crime.     State  v.  Bowen  (1876)  16  Kan.  475. 

Evidence — Husband's  Deposition  Made  During  Coverture — Admis- 
sibility After  Divorce. — A  deposition  made  by  a  husband  during 
coverture  was  after  divorce  offered  in  evidence  against  his  wife  in  a 
suit  between  her  and  a  third  party.  Held,  the  deposition  was  admis- 
sible.    Hou'ard  v.  Strode  (Mo.  1912)  146  S.  W.  792. 

A  deposition  inadmissible  when  made  by  reason  of  interest  clearly 
can  never  become  admissible  even  though  the  deponent  may  become 
a  competent  witness  bv  removal  of  the  disqualification.  Schuylkill 
Nav.  Co.  v.  Harris  (Pa.  1842)  5  W.  &  S.  28;  Ellis  v.  Smith  (1851)  10 
Ga.  253.  Conversely,  if  the  deposition  is  competent  when  made  it  is 
not  affected  by  the  deponent's  subsequent  acquirement  of  interest. 
McMullen  V.  Ritchie  (1894)  64  Fed.  253,  266;  Sahine  v.  Strong  (Mass. 
1843)  6  Mete.  270.  When  the  question  is  one  of  interest,  therefore, 
the  competency  of  the  deponent  as  a  witness  at  the  time  the  dejKJsition 
is  made  determines  the  admissibility  of  the  statement  in  any  event. 
If  untrustworthiness.  then,  either  on  account  of  identity  of  pecuniary 
interest  or  of  the  natural  bias  of  affection,  is  the  ground  for  barring 
a  husband's  testimony,  see  Wigmore,  Evidence  §§603,  619,  a  divorce 
would  not  make  his  deposition  receivable.  But  in  construing  the 
statutes  abolishing  the  interest  disqualification,  the  courts  have  put 
the  husband's  incompetency  not  upon  the  ground  of  unreliability,  but 
of  public  policv.  Luca^  v.  Brooks  (1873)  85  U,  S.  436,  453;  Mitchin- 
son  V.  Cross  (1871)  58  111.  366;  Turpin  v.  State  (1880)  55  Md.  462, 
475.  Under  that  view  it  is  apparent  that  the  admissibility  of  a  depo- 
sition should  depend  upon  the  status  of  the  deponent  as  a  witness  at 
the  time  it  was  offered,  and  not  when  made.  When,  therefore,  the 
husband  has  become  a  competent  witness  for  or  against  the  wife  upon 
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the  dissolution  of  the  marriage  by  death  or  by  divorce,  Parcell  v. 
McReynolds  (1887)  71  la.  623;  Wottrich  v.  Freeman  (1877)  71  N.  Y. 
60,  his  deposition,  though  made  during  coverture,  should  be  admitted. 
But  see  Cameron  v.  Cameron  (1862)  15  Wis.  1. 

Executors  axd  Administrators — Sale  of  Decedent's  Estate — Per- 
sonal Liability  on  Warranty. — The  vendee  of  land  conveyed  by  execu- 
tors sought  to  hold  them  personally  liable  for  breach  of  a  warranty 
given  by  them  "as  executors."  Held,  one  judge  dissenting,  they  were 
not  liable.    Ivey  v.  Vaughn  (S.  C.  1912)  76  S.  E.  464. 

It  is  well  settled  that,  in  order  to  prevent  loss  and  waste  of  the  as- 
sets, a  decedent's  estate  cannot  be  charged  by  the  contracts  of  the  per- 
sonal representative.  Note  to  Schlicker  v.  Heminway  (Cal.  1895)  52 
Am.  St.  Rep.  116;  see  Thompson  v.  Mann  (1909)  65  W.  Va.  648.  So 
although  the  executor  may  sell  land  under  a  power  given  him,  he  has 
no  authority  to  bind  the  estate  by  collateral  warranties.  Osborne  v. 
McMillan  (K  C.  1857)  5  Jones  L.  109;  but  see  Shantz  v.  Browne  (1856) 
27  Pa.  St.  123.  The  vendee,  however,  may  hold  the  executor  person- 
ally liable  on  such  covenants  even  though  they  were  intended  to  bind 
the  estate  alone.  Lynch  v.  Kirhy  (1880)  65  Ga.  279;  Mitchell  v.  Hazen 
(1823)  4  Conn.  495;  Sumner  v.  Williams  (1811)  8  Mass.  162.  If  the 
instrument  is  under  seal  a  technical  rule  of  construction  holds  the 
signer  personally  liable  upon  it  regardless  of  the  capacity  in  which  he 
purports  to  act.  Stinchfield  v.  Little  (1821)  1  Me.  231;  see  Aven  v. 
Beckan  (1852)  11  Ga.  1.  In  practically  all  other  contracts  an  agent 
acting  in  excess  of  his  authority  is  held  liable  personally  upon  a  war- 
ranty of  his  authority  to  contract,  implied  by  law  for  the  protection  of 
third  parties.  10  Columbia  Law  Review  567;  White  v.  Madison  (1862) 
26  N.  Y.  117.  This  doctrine,  however  questionable  upon  principle,  is 
well  settled  and,  it  seems,  would  have  justified  a  recovery  in  the  princi- 
pal case,  especially  as  the  vendee  had  been  led  into  paying  a  higher 
price  in  reliance  upon  the  covenant  of  warranty  given.  Note  to  Allen 
V.  Sayward  (Me.  1828)  17  Am.  Dec.  224. 

Husband  and  Wife — Ante-nuptial  Settlement — Dower. — A  wife, 
suing  for  her  dower,  was  met  by  an  ante-nuptial  agreement  whereby 
she  had  agreed  to  accept  in  lieu  thereof  certain  property  which,  how- 
ever, had  never  been  conveyed  to  her.  Held,  she  could  not  recover, 
Gordon  v.  Munn  (Kan.  1912)  127  Pac.  764. 

The  impossibility  of  creating  an  ante-nuptial  bar  to  dower  at 
common  law,  1  Cruise,  Digest,  196,  was  remedied  by  Stat.  27  Hen. 
VIII,  c.  10,  which  provided  a  means  of  effecting  that  result  by  a 
jointure  fulfilling  certain  strict  legal  requirements.  2  Bl.  Com.  137; 
2  Scribner,  Dower  (2nd  ed.)  390  et  seq.  Equity,  however,  recognized 
ante-nuptial  agreements,  which  were  not  strictly  legal  jointures,  and 
enforced  them  in  lieu  of  dower  according  to  the  intention  of  the 
parties.  Cummings  v.  Cummings  (1904)  25  R.  I.  528;  Kennedy  v. 
Kennedy  (1898)  150  Ind.  636.  When  such  an  agreement  is  interposed 
as  a  bar  to  the  widow's  claim  for  dower  some  chancery  courts  treat 
it  merely  as  an  equitable  bar  and  enforce  it  provided  it  was  entered 
into  freely  and  with  complete  understanding.  Naill  v.  Maurer  (1866) 
25  Md.  532;  see  Forwood  v.  Forwood  (1887)  86  Ky.  114.  Other 
courts  go  into  the  adequacy  of  the  consideration  as  if  the  defense 
were  an  invocation  for  specific  performance  and  will  presume  fraud 
if  the  provision  for  the  wife  seems  inadequate.     Spurlock  v.  Brown 
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(1891)  91  Tenn.  241;  Pierce  v.  Pierce  (1877)  71  N.  Y.  154;  see 
Russell  V.  Russell  (1904)  129  Fed.  434.  The  former  view  seems  prefer- 
able, as  giving  proper  emphasis  to  marriage  as  consideration.  Fisher 
V.  Koontz  (1900)  110  la.  498;  see  Magniac  v.  Thompson  (1833)  32 
U.  S.  348.  Since  part  of  the  consideration  has  passed  at  the  time  of 
marriage,  therefore,  it  would  seem  that  no  condition  of  performance 
by  the  husband  should  be  implied  unless  the  parties  so  intended. 
North  V.  Ansell  (1731)  2  P.  Wms.  618;  Jeston  v.  Key  (1871)  L.  R.  6 
Ch.  App.  610;  see  Buffington  v.  Bufjington  (1898)  151  Ind.  200; 
contra,  Gibson  v.  Gibson  (1818)  15  Mass.  106.  Where,  then,  the 
agreement  is  not  considered  inequitable  it  should  be  sustained,  as  in 
the  principal  case,  notwithstanding  the  husband's  non-performance. 

Insurance — Judgment  Against  Assured — Liability  of  Insuber  as 
Garnishee. — A  casualty  insurance  policy  provided  that  the  company 
should  take  sole  charge  of  the  defense  in  actions  against  the  assured, 
but  that  no  action  should  lie  against  the  company  on  the  policy  except 
as  indemnity  for  money  actually  paid  by  the  assured  after  trial.  The 
plaintiff  recovered  a  judgment  which  was,  however,  not  satisfied,  on 
account  of  the  assured's  insolvency.  Held,  the  company  was  liable,  as 
garnishee,  to  the  plaintiff.  Patterson  v.  Adan  (Phila.  Casualty  Co.  et 
al,  garnishees.)  (Minn.  1912)  138  K  W.  281. 

An  insurer  whose  liability  to  the  assured  is  at  the  time  contingent 
cannot  be  held  as  garnishee  by  the  latter's  creditor.  Gies  v.  Bechtner 
(1867)  12  Minn.  279.  The  decision  in  the  principal  case,  although 
recognizing  the  distinction  between  contracts  of  indemnity  against  loss 
and  those  of  insurance  against  liability,  see  Finlay  v.  Casualty  Co. 
(1904)  113  Tenn.  592,  construes  the  policy  as  a  contract  of  insurance 
against  liability,  payable  immediately  upon  ascertaining  the  amount 
due  on  the  judgment.  This  construction  has  the  support  of  one  de- 
cision, Sanders  v.  Insurance  Co.  (1904)  72  N.  H.  485,  but  is  opposed 
to  the  great  weight  of  authority.  Connolly  v.  Bolster  (1905)  187  Mass. 
266;  Traveler's  Ins.  Co.  v.  Moses  (1901)  63  K  J.  Eq.  260;  Frye  v.  Bath 
Gas  Co.  (1903)  97  Me.  241.  Despite  the  rule  that  an  ambiguous  insur- 
ance policy  should  be  construed  against  the  insurer,  Kratzenstein  v. 
Western  Assurance  Co.  (1889)  116  N.  Y.  54,  it  seems  that  the  majority 
view  is  justified  by  the  express  wording  of  the  condition.  Allen  v. 
Aetna  Life  Ins.  Co.  (1906)  145  Fed.  881.  The  argument  that  under  any 
other  construction  the  insurer  would  be  an  officious  intermeddler  in 
defending  an  action  in  which  the  assured  was  primarily  liable,  upon 
which  the  opinion  seems  chiefly  to  rely,  has  not  been  considered  in  any 
of  the  previous  cases  arising  on  identical  facts,  and  seems  unsound, 
since  the  insurance  company  has  sufficient  interest  in  the  result  to 
justify  its  interference  in  the  litigation.  See  Gilman  v.  Jones  (1888) 
87  Ala.  691. 

Landlord  and  Tenant — Surrender — Recovery  by  Landlord  From 
Sub-Tenant. — A  landlord,  after  his  tenant  had  surrendered  the  lease, 
brought  an  action  for  use  and  occupation  against  a  sub-tenant,  who  had 
continued  on  under  the  terms  of  his  sub-lease.  Held,  he  could  not  re- 
cover.   Buttner  v.  Kasser  (Cal.  1912)  127  Pac.  811.    See  Notes,  p.  245. 

Libel  and  Slander — Privileged  Communication — Judicial  Proceed- 
ings.— The  plaintiff  was  a  witness  before  a  committee  of  the  Senate 
engaged  in  investigating  the  fitness  of  a  candidate  for  office  whose  ap- 
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pointment  was  before  the  Senate  for  confirmation.  The  defendant,  act- 
ing in  good  faith,  sent  an  affidavit  to  the  committee  containing  crimi- 
natory matter  concerning  the  plaintiff,  which  was  not,  however,  rele- 
vant. Held,  the  plaintiff  could  not  recover,  as  the  affidavit  was  condi- 
tionally privileged.     Tuohxj  v.  Halsell   (Okla.  1912)   128  Pac.  126. 

A  communication  made  by  one  on  a  subject  in  relation  to  which 
he  has  an  interest  or  a  moral  duty,  to  another  having  a  corresponding 
interest  or  duty  is  conditionally  privileged,  Klinch  v.  Colby  (1871)  46 
N.  Y.  427;  Caldwell  v.  Story  (1899)  107  Ky.  10,  but  it  is  submitted  that 
this  principle  should  not  apply  where  the  communication  is  irrelevant 
to  the  occasion,  even  though  the  occasion  is  privileged.  Hines  v.  Shu- 
maker  (1911)  97  Miss.  669;  Blakeslee  v.  Carroll  (1894)  64  Conn.  223, 
238.  In  the  course  of  judicial  proceedings,  however,  even  irrelevant 
statements  are  at  least  conditionally  privileged.  Myers  v.  Hodges 
(1907)  53  Fla.  197;  Lawson  v.  Hicks  (1862)  38  Ala.  279;  see  Hoar  v. 
Wood  (1841)  44  Mass.  193.  But  it  seems  difficult  to  apply  the  term 
"judicial"  to  proceedings  of  a  committee  which  has  neither  the  power 
nor  the  intention  to  determine  the  rights  of  anyone,  but  which  is 
merely  attempting  to  inform  the  Senate  so  that  the  latter  may  be  able 
to  exercise  intelligently  the  absolute  discretion  vested  in  it.  Blakeslee 
V.  Carroll  supra,  284;  contra,  Sheppard  v.  Bryant  (1906)  191  Mass. 
591.  The  principal  case,  however,  may  be  supported  upon  the  broad 
language  of  the  Oklahoma  Code,  which  declares  privileged  a  publica- 
tion made  "in  any  legislative  or  judicial  proceeding,  or  any  other 
proceeding  authorized  by  law."   Wilson  Rev.  &  Ann.  Stat.  (1903)  §2239. 

Mandamus — Anticipated  Breach  of  Duty. — The  petitioners  sought  to 
obtain  a  writ  of  mandamus  directing  an  election  board  to  accept  for 
filing  a  certificate  of  independent  nominations.  The  time  for  filing 
certificates  had  not  arrived,  but  a  member  of  the  board  had  stated  that 
the  petitioners'  certificate  would  not  be  accepted.  Held,  the  proceeding 
was  not  premature.  People  ex  rel.  Hotchkiss  et  al.  v.  Smith  et  al.  (N. 
Y.  1912)  99  K  E.  668. 

For  a  discussion  of  the  principles  involved  see  12  Columbia  Law 
Review  175. 

Master  and  Servant —  Parent's  Liability  for  Son's  Negligence  in 
Driving  Automobile. — The  defendant  gave  his  eighteen  year  old  son 
general  permission  to  use  his  automobile.  Owing  to  the  son's  negli- 
gence in  driving  the  car  the  plaintiff's  intestate  was  struck  and  fatally 
injured.  Held,  the  defendant  was  not  liable.  Parker  v.  Wilson  (Ala. 
1912)  60  So.  150. 

A  parent  is  not  liable  for  the  torts  of  his  minor  children  upon  the 
mere  ground  of  relationship.  Kumha  v.  Gilham  (1899)  103  Wis.  312. 
If  recovery  is  to  be  had  against  the  parent,  therefore,  it  must  be  either 
upon  proof  that  the  child,  in  operating  the  car  at  the  time  of  the 
injury,  was  acting  as  his  agent.  Smith  v.  Jordan  (1912)  211  Mass.  269; 
Lashhrook  v.  Patton  (Ky.  1864)  1  Duv.  316,  or  upon  the  distinct  theory 
that  the  parent  was  negligent  in  that  he  had  intrusted  his  property  to 
an  incompetent  or  reckless  person.  Meers  v.  McDowell  (1901)  110 
Ky.  926;  see  Palm  v.  Ivorson  (1905)  117  111.  App.  535.  Upon  the  first 
point,  the-  fact  that  the  parent  had  intended  an  automobile  for  the 
use  of  the  family,  and  that  with  his  consent  it  was  being  driven  by 
the  minor  for  that  purpose  at  the  time  of  the  accident,  has  been  held, 
in  a  few  cases,  sufficient  to  establish  the  relation  of  agency.     Stowe  v. 
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Morris  (1912)  147  Ky.  386;  see  Daly  v.  Maxwell  (1911)  152  Mo.  App. 
415;  cf.  Lashbrook  v.  Patton  supra.  This  view,  however,  as  shown 
in  the  principal  case,  would  undoubtedly  lead  to  absurd  results  and  is 
opposed  to  the  decided  weight  of  authority.  Doran  v.  Thomsen  (1908) 
76  N.  J.  L.  754;  Maker  v.  Benedict  (1908)  108  N.  Y.  Supp.  228. 
Upon  the  second  point,  proof  that  the  minor  was  in  fact  a  person 
incapable  of  safely  driving  a  car  might  often  be  available;  but  since 
the  automobile  is  not  dangerous  per  se,  Cunningham  v.  Castle  (1908) 
127  App.  Div.  580,  the  mere  fact  of  the  son's  minority  would  not  seem 
to  establish  his  incompetency  and  would  therefore  afford  no  proof  of 
the  father's  negligence. 

Mortgages — Fixtures  Annexed  by  Mortgagor's  Tenant — Eights  op 
Mortgagee. — A  mortgagor  leased  the  mortgaged  premises,  stipulating 
that  the  tenant  might  remove  any  trade  buildings  erected  thereon  by 
him.  Before  foreclosure  the  mortgagee  sought  to  enjoin  the  tenant 
from  removing  such  buildings.  Held,  the  injunction  should  he 
refused.  Equitable  Guarantee  &  Trust  Co.  v.  HuJcill  (Del.  1912)  85 
Atl.  60.     See  Notes,  p.  247. 

Mortgages — Transfer  of  Equity  of  Redemption — Discharge  of 
Mortgagor  as  Surety. — The  purchaser  of  land  subject  to  two  mort- 
gages, the  payment  of  which  he  had  not  assumed,  entered  into  an 
agreement  with  the  first  and  second  mortgagees  by  which  the  amount 
of  the  first  mortgage  was  increased.  Held,  the  mortgagor  was  dis- 
charged only  to  the  extent  of  the  increase.  Union  Bank  of  Brooklyn 
V.  Rubenstein  (1912)  138  N.  Y.  Supp.  64.    See  Notes,  p.  238. 

Mutual  Benefit  Associations — Change  of  Beneficiary — Failure  to 
Conform  with  By-laws. — A  member  of  a  mutual  benefit  society,  hav- 
ing gratuitously  appointed  his  sister,  a  friend  and  his  estate  bene- 
ficiaries, agreed  upon  a  compromise  of  the  claims  of  his  divorced  wife 
for  alimony,  to  name  his  minor  children  beneficiaries  instead.  He 
made  no  effort  to  conform  to  the  prescribed  mode  of  changing  ap- 
pointees, and  upon  his  death  the  adverse  claimants  were  interpleaded 
by  the  society.  Held,  the  original  beneficiaries  were  entitled  to  the 
insurance  money.     Faubel  v.  Eckhart  (Wis.  1912)  138  N.  W.  615. 

Unlike  the  vested  right  of  a  beneficiary  of  a  regular  life  insurance 
policy,  the  interest  of  the  appointee  in  a  mutual  benefit  certificate  is 
ambulatory.  12  Columbia  Law  Review  551.  In  order,  however,  to 
give  a  new  beneficiary  a  claim  which  the  society  cannot  impeach,  the 
assured  must  comply  with  the  regulations  of  the  company,  McCarthy 
V.  New  Eng.  Order  (1891)  153  Mass.  314;  Kemper  v.  Modern  Wood- 
men (1904)  70  Kan.  119,  unless  a  strict  compliance  is  impossible, 
when  a  substantial  effort  will  suffice.  Supreme  Conclave  v.  Cappella 
(1890)  41  Fed.  1;  Luhrs  v.  Luhrs  (1890)  123  N.  Y:  367;  Grand  Lodge  v. 
Child  (1888)  70  Mich.  163.  But  since  these  rules  are  promulgated 
primarily  for  the  protection  of  the  society  it  may  waive  compliance, 
and  the  original  beneficiary,  who  has  no  vested  interest,  cannot  object. 
Shoenau  v.  Grand  Lodge  (1902)  85  Minn.  349;  Manning  v.  A.  0.  U. 
W.  (1887)  86  Ky.  136.  When,  therefore,  the  society  interpleads  the 
adverse  claimants,  the  courts  have  felt  free  to  determine  the  case  upon 
broad  considerations  of  equity.  Adams  v.  Grand  Lodge  (1894)  105 
Cal.  321.  Thus,  if  one  has  been  designated  a  beneficiary  for  a  con- 
sideration he  will  prevail  over  a  volunteer  subsequently  appointed  by 
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the  insured.  Grimily  v.  Harrold  (1899)  125  Cal.  24;  Leaf  v.' Leaf 
(1891)  92  Ky.  166;  Benard  v.  Grand  Lodge  (1900)  13  S.  D.  132. 
Similarly,  it  seems  that  in  the  principal  case  the  failure  of  the  insured 
to  comply  with  the  rules  of  the  company  should  not  have  defeated  the 
rights  of  those  equitably  entitled  to  succeed.  Pennsylvania  R.  R.  Co. 
V.  Wolfe  (1902)  203  Pa.  269;  10  Harv.  L.  Eev.  67. 

NEfiLKiKXCE — Unwholesome  Food — Packer's  Liability  to  Consumer. 
— A  consumer  sued  a  packing  company  on  account  of  illness  caused 
by  unwholesome  canned  meat,  which  he  had  purchased  from  a  retail 
dealer.  Held,  on  demurrer,  the  complaint  stated  a  good  cause  of 
action.  Ketterer  v.  Armour  &  Co.  (D.  C,  S.  D.  N.  Y.  1912)  200 
Fed.  322. 

It  is  usually  stated  as  a  general  rule  that  a  manufacturer  is  not 
liable  to  a  consumer  for  injury  due  to  negligence  in  production. 
Nevertheless,  the  contrary  result  has  been  reached  in  many  cases, 
which  have  been  rather  arbitrarily  grouped,  as  exceptions,  into  three 
classas.  See  McCaffrey  v.  M.  &  G.  Mfg.  Co.  (1901)  23  R.  I.  381; 
Huset  V.  Case  Thresh.  Mach.  Co.  (1903)  120  Fed.  865.  The  manufac- 
turer of  explosives  or  drugs  is  held  on  the  ground  that  he  is  dealing 
in  things  inherently  dangerous;  Wellington  v.  Downer  Oil  Co. 
(1870)  104  Mass.  64;  Peters  v.  Jackson  (1902)  50  W.  Va.  644;  but 
these  articles  are  not  necessarily  more  dangerous  than,  for  example, 
defective  machinery.  x\gain,  the  manufacturer  is  held  liable  where 
he  has  intentionally  concealed  a  defect.  Kuelling  v.  Roderick  Lean, 
Mfg.  Co.  (1905)  183  N.  Y.  78.  Finally,  he  is  said  to  be  responsible, 
though  the  articles  be  not  especially  dangerous,  where  he  knows  of  the 
defect,  see  Heindrick  v.  Louisville  Elevator  Co.  (1906)  122  Ky.  675; 
O'Neill  V.  James  (1904)  138  Mich.  567,  though  mere  knowledge  would 
not  appear  to  be  a  conclusive  ground.  None  of  these  exceptions,  it 
is  evident,  presents  a  convincing  reason  for  departure  from  what  is 
commonly  called  the  general  rule.  Rather,  it  seems,  a  safe  conclu- 
sion to  be  deduced  from  the  cases  is  that  there  is  an  increasing  ten- 
dency to  hold  the  manufacturer  liable  to  the  consumer  for  the  natural 
and  probable  results  of  his  negligence,  though  the  principal  case  is 
not  necessarily  illustrative  of  this,  since  upon  authority  the  defendant 
was  liable  upon  the  same  theory  as  are  the  manufacturers  of  drugs. 
Tomlinson  v.  Armour  &  Co.  (1908)  75  N.  J.  L.  748;  see  Bishop  v. 
Weber  (1885)  139  Mass.  411 ;  contra.  Nelson  v.  Armour  &  Co.  (1905) 
76  Ark.  352. 

Negotiable  Instruments — Bankruptcy  of  Maker — Estoppel  of 
Endorser  to  Compete  With  Holder. — The  maker  of  a  promissory  note 
was  also  indebted  to  the  payee  upon  an  open  account.  The  payee 
endorsed  the  note  as  collateral  security  for  a  loan.  The  maker  and 
the  payee  then  both  became  insolvent.  Held,  in  the  distribution  of 
the  maker's  assets  the  pledgee  of  the  note  was  entitled  to  priority  over 
the  creditors  of  the  payee,  who  claimed  through  the  open  account. 
In  re  Ellington  Planting  Co.  (La.  1912)  67  So.  25. 

The  pledgee  of  negotiable  paper  acquires  only  the  right  of  possession 
and  collection  from  the  maker,  and  cannot  sue  the  pledgor  upon  his 
endorsement;  he  holds  the  paper,  in  effect,  as  agent  or  trustee  for  the 
debtor.  Sparks  v.  Caldwell  (1910)  157  Cal.  401;  see  12  Columbia 
Law  Review  470;  but  see  Tarbell  v.  Stnrtevant  (1854)  26  Vt.  513,  516. 
By  the  fact  of  the  endorsement,  therefore,  the  debtor's  liability  is  not 
enlarged.     But  even  if  the  endorsement  for  collateral  security  imposed 
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upou  the  debtor  the  liability  of  a  surety  upon  the  note,  he  would  only 
be  bound  to  make  good  the  maker's  default  up  to  the  amount  of  the 
pledgee's  interest,  since  an  endorser's  contract  is  entirely  distinct  from 
that  of  the  maker;  Mason  v.  Kilcourse  (1904)  71  N.  J.  L,  472;  and 
to  that  extent  he  is  already  bound  upon  his  principal  obligation.  It 
was  nevertheless  held  in  the  principal  case  that  the  pledgor  was  under 
an  additional  duty  to  refrain  from  competing  with  the  pledgee  in  the 
maker's  funds,  and  that  his  assignee  in  bankruptcy  was  similarly 
estopped;  and  this  holding  has  the  support  of  Fourth  National  Bank's 
Appeal  (1889)  123  Pa.  St.  473.  No  such  duty,  however,  is  put  upon 
an  indorser,  even  by  implication,  in  the  Negotiable  Instruments  Law. 
See  §§115,  116;  cf.  English  Bills  of  Exchange  Act  (1882)  §55,  subd. 
2.  It  seems  that  the  more  equitable  result  would  follow  from  allowing 
the  pledgee  and  the  representative  of  the  pledgor  to  prove  their 
respective  claims  against  the  maker  ratably,  and  then  allowing  the 
pledgee  to  prove  against  the  pledgor's  estate  for  the  balance  of  his 
debt. 

Parent  and  Child — Adoption — Right  of  Parents  to  Inherit  from 
Adopted  Child. — An  adopted  infant  inherited  property  from  its  foster 
father.  Upon  its  death  without  issue,  the  natural  mother  claimed  title, 
to  the  exclusion  of  the  adopting  parent's  children,  under  a  statute  pro- 
viding that  when  an  infant  dies  without  issue,  having  title  to  real  es- 
tate derived  from  one  of  its  parents,  the  whole  shall  descend  to  that 
parent  and  his  or  her  kindred.  Held,  the  title  passed  to  the  adoptor's 
kindred.     Lanferman  v.  Vanzile  (Ky.  1912)  150  S.  W.  1008. 

Although  an  adopted  child  nominally  assumes,  in  reference  to  the 
adopting  parties,  the  position  of  a  child  born  in  lawful  wedlock,  in  the 
absence  of  specific  legislation  the  mere  adoption  does  not  divest  the 
child  of  the  right  to  inherit  from  its  natural  parents.  Wagner  v.  Var- 
ner  (1879)  50  la.  532;  but  see  Gen.  Stat,  of  Conn.  (Rev.  1902)  §  234. 
Aloreover,  the  one  adopted  can  also  inherit  from  or  through  the  foster 
parents.  Pace  v.  Klink  (1874)  51  Ga.  220;  Batchelder  v.  Walworth 
(Vt.  1912)  82  Atl.  7;  but  see  Delano  v.  BrueHon  (1889)  148  Mass.  619. 
The  courts,  however,  deny  the  right  of  the  adoptors  to  take,  as  parents 
under  the  general  laws  of  descent,  any  property  which  the  child  ac- 
quired from  its  natural  ancestors  either  by  inheritance.  Hole  v.  Roh- 
hins  (1881)  53  Wis.  514,  or  by  other  method  during  his  life.  Upson  v. 
Nolle  (1880)  35  Oh.  St.  655.  In  such  cases  the  natural  parents  suc- 
ceed, by  a  stringent  application  of  the  doctrine  that  the  inheritance  is 
confined  to  the  blood.  A  different  rule  seems  to  have  been  applied 
whenever  the  one  adopted  derives  his  title,  because  of  his  position  as 
lawful  heir  or  child,  from  the  estate  of  a  foster  parent.  The  natural 
parents  are  then  given  no  right  of  inheritance  and  the  property  passes 
to  the  kindred  of  the  adopter.  Humphries  v.  Davis  (1884)  1(X)  Ind. 
274;  see  Swick  v.  Coleman  (1905)  218  111.  33.  The  principal  case  was 
correctly  decided  under  this  principle. 

PiBLic  Service  Companies — Telegraphs — Duty  to  Notify  Sender  of 
Delay. — The  sendee  of  an  important  telegram  was  not  at  the  place  of 
address.  The  receiving  ofiice,  having  agreed  to  mail  telegrams  to  him, 
forwarded  the  one  in  question  on  the  day  following  its  receipt,  without 
notifying  the  sender  of  the  impending  delay.  Held,  the  sender,  being 
entitled  to  notice,  could  recover  damages  caused  by  the  delay  in  deliv- 
ery, bturtevant  v.  Western  Union  Telegraph  Co.  (Me.  1912)  84  Atl. 
998. 
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It  has  been  held  that  certain  causes  of  delay  are  contemplated  by 
the  sender,  and  the  company  is,  therefore,  not  liable  for  failure  to 
notify  him  when  such  delay  is  impending.  Tel.  Co.  v.  Henderson 
(1889)  89  Ala.  510;  Stevenson  v.  Montreal  Tel.  Co.  (1857)  16  Upper 
Can.  Q.  B.  530;  see  12  Columbia  Law  Review  178.  The  preferable 
view,  however,  is  that  no  delays  are  contemplated,  and  the  modern  ten- 
dency is  to  consider  the  company's  failure  to  notify  of  impending  delay 
either  as  a  breach  of  its  duty  to  inform  the  sender  of  the  impossibility 
of  performing  the  contract,  Swan  v.  Tel.  Co.  (1904)  129  Fed.  318,  or  as 
a  failure  to  exercise  the  diligence  required  of  it  in  delivery,  Hendiicks 
V.  Tel.  Co.  (1900)  126  N.  C.  304;  Lyles  v.  Tel.  Co.  (1906)  77  S.  C.  174; 
Tel.  Co.  V.  Harris  (1909)  91  Ark.  602,  although  this  question  is  some- 
times left  to  the  jury.  Tel.  Co.  v.  Davis  (Tex.  1890)  51  S.  W.  258. 
The  sender  is  entitled  to  notice,  whether  the  delay  was  known  to  the 
company  at  the  time  the  message  was  tendered,  Fleischner  v.  Pac.  Pos- 
tal Tel.  Cable  Co.  (1893)  55  Fed.  738,  or,  as  in  the  principal  case,  was 
later  discovered  by  the  receiving  agent.  Bryan  v.  Tel.  Co.  (1903) 
133  N.  C.  603.  It  would  seem  clear  that  any  arrangement  between  the 
sendee  and  the  company  cannot  affect  the  latter's  liability  to  the  sender, 
Brashears  v.  Tel.  Co.  (1891)  45  Mo.  App.  433,  and  the  principal  case, 
therefore,  is  in  accord  with  the  weight  of  modern  authority. 

QUASI-CONTRACTS — RECOVERY  OF  ILLEGAL  ASSESSMENT  AfTEK  DIS- 
BURSEMENT.— A  taxpayer  sued  a  municipality,  in  an  action  for  money 
had  and  received,  to  recover  the  amount  of  an  illegal  special  assess- 
ment, which  he  had  paid  to  the  city  under  protest.  The  city  had 
already  paid  over  the  money  to  the  contractor  in  charge  of  the  im- 
provement. Held,  the  plaintiff  could  not  recover.  Marine  Co.  v. 
City  of  Milwaukee  (Wis.  1912)   138  N.  W.  640. 

As  a  general  rule,  state  or  municipal  taxes  illegally  collected  by  a 
county  and  paid  over  to  the  State  or  to  a  municipality  cannot  be 
recovered  from  the  county  in  an  action  for  money  had  and  received, 
Price  V.  Lancaster  County  (1885)  18  Neb.-  199;  Cleveland  Ry.  Co.  v. 
Board  of  Comm'rs.  (1898)  19  Ind.  App.  58;  of.  Meacham  v.  Newport 
(1898)  70  Vt.  264,  as  the  county  is  considered  an  agent  for  collection 
and  therefore,  upon  general  principles  of  agency,  not  liable  after  pay- 
ment to  the  principal  without  notice.  Story,  Agency  (8th  ed.)  §300. 
The  same  rule  is  generally  applied  when  an  illegal  special  assessment 
is  involved,  the  county  being  regarded  as  agent  for  the  contractors  or 
commissioners  in  charge  of  the  improvement.  Dewey  v.  Supervisors 
(1875)  62  N.  y.  294.  At  times,  however,  it  has  been  denied  that  such 
agency  exists.  Tallant  v.  City  of  Burlington  (1874)  39  la.  543.  It 
would  then  follow  that  the  right  of  recovery  accruing  upon  payment  of 
an  illegal  assessment  would  not  be  lost  by  a  subsequent  disbursement 
of  the  funds  by  the  county  or  municipality.  Byles  v.  Golden  Town- 
ship (1884)  52  Mich.  612;  Montgomery  v.  Cowlitz  County  (1896)  14 
Wash.  230;  see  Londen  v.  East  Saginaw  (1879)  41  Mich.  18.  But 
this,  certainly,  is  not  the  usual  view;  and  unless  the  case  can  fairly 
be  brought  within  the  principle  that  an  agent  is  liable  for  money 
obtained  from  another  by  extortion  even  though  he  has  paid  it  over 
to  his  principal,  Mechem,  Agency,  §564;  Frye  y.  Locktvood  (N.  Y. 
1825)  4  Cow.  454;  Bocchino  v.  Cook  (1902)  67  X.  J.  L.  467,  the 
decision  of  the  court  seems  clearly  sound. 
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Real  Property — Riparian  Rights — Railroad  Right  of  Way. — In 
condemnation  proceedinjrs  against  railroad  property,  acquired  by 
grant  in  fee  and  used,  solely  for  a.  right  of  way,  the  company  claimed 
compensation  for  loss  of  riparian  rights.  Held,  riparian  rights  were 
not  incident  to  the  property.  In  re  City  of  Buffalo  (N.  Y.  1912)  99 
N.  E.  850. 

The  common  law  doctrine  of  the  inalienability  of  riparian  rights 
has  been  modified  in  several  of  the  States  of  this  country;  see  Hanford 
V.  St.  Paul  &  Duluth  Ry.  Co.  (1889)  43  Minn.  104;  and  it  has  been 
held  that  riparian  rights  may  be  severed  from  the  estate  to  which  they 
are  naturally  incident  and  attached  to  non-riparian  land,  Northern 
Pacific  Ry.  Co.  v.  Scott  Lumher  Co.  (1898)  73  Minn.  25;  contra, 
Stockport  Water  W cries  Co.  v.  Potter  (1864)  3  H.  &  C.  300;  Ormerod 
V.  Todmorden  Mill  Co.  (1883)  11  Q.  B.  D.  155,  that  the  rights  of 
wharfage  and  reclamation  are  assignable  in  gross,  Welch  v.  0.  R.  & 
N.  Co.  (1899)  34  Ore.  447;  Bradshaw  v.  Imperial  Duluth  Mill  Co. 
(1892)  52  Minn.  59 ;  contra.  Lake  Superior  Land  Co.  v.  Emerson 
(1888)  38  Minn.  406,  and  that  riparian  rights  in  general,  indepen- 
dently of  the  riparian  estate,  are  a  proner  subject  of  condemnation. 
Simmons  v.  Patterson  (1899)  60  N.  J.  Eq.  385;  see  note  to  State  ex 
rel.  Burrows  v.  Superior  Court  (Wash.  1908)  17  L.  R.  A.  [n.  s.]  1005. 
It  is  a  natural  apolication  of  this  rule  that  a  landowner  in  granting 
river-front  to  a  railroad  may  entirely  strip  the  granted  land  of  riparian 
rights  and  reserve  them  as  appurtenant  to  his  remaining  non-riparian 
estate,  not  only  when  he  merely  grants  an  easement.  New  Jersey  Zinc 
&  Iron  Co.  V.  Morris  Canal  Co.  (1888)  44  N.  J.  Eq.  398;  but  see 
Hanford  v.  St.  Poul  f€  Duluth  Ry  Co.  supra,  but  even  when  he  con- 
veys in  foe.  N.  Y.  C.  (^  TT.  P.  R.  R.  Co.  v.  Aldridge  (1892)  135  N. 
Y.  83;  cf.  Colgate  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (N.  Y.  1906)  51 
Misc.  503;  but  see  People  ex  rel.  Banks  v.  Colgate  (1876)  67  N.  Y.  512. 

Suretyship — Contributiox — Effect  of  PRE\^ous  Judgment. — The 
plaintiff,  one  of  two  siireties,  having  been  compelled  to  satisfy  a  judg- 
ment against  the  principal  and  sureties  upon  their  joint  obligation,  sued 
the  defendant,  his  co-surety,  for  contribution.  The  latter  pleaded  that 
he  was  induced  to  become  a  surety  by  the  fraud  of  the  principal,  a  de- 
fense not  set  up  in  the  original  action.  Held,  the  defense  was  not  now 
admissible.     Euhanks  v.  Sites  (Tex.  1912)  146  S.  W.  952. 

A  surety,  who  wps  a  defendant  in  the  original  action  by  the  princi- 
pal creditor,  cannot,  when  sued  by  a  co-surety  for  contribution,  deny 
the  validity  of  the  creditor's  cause  of  action.  Love  v.  Gibson  (1849) 
2  Fla.  598;  Cave  v.  Burns  (1844)  6  Ala.  781;  cf.  Pitts  v.  Fugate  (1867) 
41  Mo.  405.  Whether  he  can  set  up  a  personal  defense  which  would 
not  have  barred  a  recovery  against  the  other  parties  in  the  original 
action,  appears  never  to  have  been  decided,  but  it  is  submitted  that 
the  same  rule  applies.  For  if  the  co-surety's  claim  for  contribution 
rests  upon  subrogation  to  the  principal  creditor,  see  Pingrey,  Surety- 
ship (2nd  ed.)  §  166;  Lidderdale's  Executors  v.  Executor  of  Robinson 
(1827)  12  Wheat.  594,  he  is  so  far  privy  to  him  as  to  be  able  to  count 
upon  the  defendant's  liability  as  res  adjudicata.  Rochelle  v.  Bowers 
(1836)  9  La.  528 ;  Lloyd  v.  Barr  (1849)  11  Pa.  41.  Or  if  the  right  to 
contribution  is  considered  quasi-contractual,  see  4  Pomeroy,  Eq.  Jur. 
(3rd  ed.)  §  1418;  12  Columbia  Law  Review  751,  the  plaintiff's  case  is 
made  out  by  the  fact  tliat  the  previous  judgment  rendered  the  defend- 
ant absolutely  liable,  and  the  plaintiff  discharged  that  liability  for  him. 


268  COLUMBIA  LAW  REVIEW. 

Waller  v.  Camphell  (1854)  25  Ala.  544.  Any  protest  that  the  previous 
judgment  should  not  have  made  the  defendant  liable  is  plainly  incompe- 
tent as  a  collateral  attack.  The  only  available  defense  is  some  equity 
between  the  two,  which,  without  repudiating  the  liability,  would  go  to 
the  proportions  of  contribution.  Dent  v.  King  (1846)  1  Ga.  200;  see 
Cox  V.  Hill  (Oh.  1828)  3  Hammond  411. 

Torts — Deceit — Alienation  of  Affections. — The  plaintiff,  deceived 
by  the  defendant's  false  representations  concerning  her  husband, 
treated  him  so  harshly  and  cruelly  that,  as  the  defendant  intended,  he 
deserted  her.  Held,  the  plaintiff  could  recover,  as  in  deceit.  Work  v. 
Camphell  (Cal.  1913)  128  Pac.  493. 

It  is  now  generally  recognized  that  a  wife,  as  well  as  a  husband, 
can  maintain  an  action  for  the  alienation  of  her  spouse's  affections. 
10  Columbia  Law  Review  775.  It  may  be  doubted,  however,  whether 
under  the  facts  of  the  principal  case  the  plaintiff  could  recover  on  the 
theory  of  alienation  of  her  husband's  affections,  see  Perry  v.  Lovejoy 
(1883)  49  Mich.  529,  534,  or  by  analogy  to  the  tort  of  inducing  a  breach 
of  contract,  since  she  first  withdrew  her  own  affections  and  thus  broke 
the  contract  herself;  but  see  11  Columbia  Law  Review  691.  Her 
participation  in  directly  causing  the  damage,  however,  would  not  vitiate 
an  action  sounding  in  deceit,  since  in  such  case  some  act  by  the 
plaintiff  to  her  own  injury  is  an  essential.  Moncreiff,  Fraud,  186; 
Bigelow,  Fraud,  540.  This  is  well  exemplified  in  a  case  where  the 
plaintiff  extends  credit  to  a  third  party,  relying  on  the  defendant's 
misrepresentations  as  to  his  solvency.  See  Nevada  Bank  v.  Portland 
Bank  (1893)  59  Fed.  338.  That  her  act  was  itself  wrongful,  more- 
over, does  not  prevent  recovery,  since  it  was  innocently  committed  in 
reliance  upon  the  defendant's  statements.  11  Columbia  Law  Review 
294;  Burrows  v.  Rhodes  [1899]  L.  R.  1  Q.  B.  816;  Morrill  v.  Palmer 
(1895)  68  Vt.  1 ;  but  see  Martachowski  v.  Orawitz  (1900)  14  Pa.  Super. 
Ct.  175.  The  fact,  however,  that  the  immediate  cause  of  the  damage 
was  the  husband's  act  of  withdrawing  his  affections  does,  to  be  sure, 
remove  the  damage  still  further  from  the  defendant's  act;  Lynch  v. 
Knight  (1861)  9  H.  L.  C.  577;  but  since  it  was  the  intended  result, 
his  representations  must  be  considered  the  proximate  cause.  Although 
this  may  be  considered  an  extreme  case  the  result  reached  by  the  court 
seems  perfectly  sound. 

Trespass — Blasting  Under  Right  of  Eminent  Domain — Due  Care 
AS  Defense. — The  defendant,  while  constructing  a  railroad  on  a  con- 
demned right  of  way  over  the  plaintiff's  land,  blasted  rock  so  that  it 
was  cast  upon  the  latter's  adjoining  property.  Held,  the  exercise  of 
due  care  and  the  removal  of  the  rock  in  a  reasonable  time  would  excuse 
the  defendant's  trespass.  Gordon  v.  Elmore  (W.  Va.  1912)  76  S.  E. 
344. 

Ordinarily,  due  care  in  the  use  of  explosives  will  not  excuse  an 
actual  trespass,  Hay  v.  Cohoes  Co.  (1849)  2  N.  Y.  159,  although  if 
consequential  injuries  alone  result  such  care  is  a  defense.  Booth  v. 
Rome  etc.  R.  R.  Co.  (1893)  140  N.  Y.  267;  contra,  Longtin  v.  Persell 
(1904)  30  Mont.  306.  In  the  principal  case,  however,  the  injury  was 
cau.sed  by  a  railroad  company  operating  on  land  taken  from  the 
plaintiff  under  the  right  of  eminent  domain,  and  in  such  cases  the 
assessment  includes  all  prospective  damages  to  the  landowner  which 
may  reasonably  be  expected  to  result  from  the  prudent  use  of  blasting 
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materials  in  the  construction  of  the  road.  Missouri  K.  &  T.  R.  R. 
Co.  V.  Haines  (1872)  10  Kan.  439;  Dearhorn  v.  R.  R.  Co.  (1851)  24 
N.  H.  179.  A  trespass  occurring  in  the  exercise  of  due  care,  therefore, 
would  create  no  additional  liability  on  the  part  of  the  company,  Sahin 
V.  Vermont  Central  R.  R.  Co.  (1853)  25  Vt.  363;  see  St.  Louis  I.  M. 
&  8.  R.  R.  Co.  V.  Banks  (1906)  80  Ark.  417,  unless  it  affected  the 
lands  of  one  not  a  party  to  the  original  condemnation  proceedings. 
2  Elliott,  Railroads  (2nd  ed.)  §  1057.  The  company  must,  however, 
keep  within  the  authority  conferred  in  the  proceedings.  Accordingly, 
since  no  award  is  made  for  the  failure  to  remove  stones  cast  upon 
adjoining  land,  Whitehouse  v.  R.  R.  Co.  (1863)  52  Me.  208,  the 
defendant  in  the  principal  case  would  be  liable  for  injuries  resulting 
to  such  land  from  the  non-removal  of  the  debris  within  a  reasonable 
time.  Sahin  v.  Vermont  Central  R.  R.  Co.  supra;  Watts  v.  Norfolk 
&  W.  R.  R.  Co.  (1894)  39  W.  Va.  196. 

Waters  and  Water-courses — Appropriatiox — Public  Use. — The  de- 
fendant, an  irrigation  company,  appropriated  water  and  built  a 
canal  for  the  supply  of  its  stockholders.  The  plaintiff,  who  was  not 
a  stockholder,  but  who  owned  land  in  the  irrigation  district  brought 
mandamus  to  compel  delivery  to  him  of  surplus  water.  Held,  the 
plaintiff  had  no  right  to  demand  service.  Thayer  et  al.  v.  California 
Development  Co.  et  al.  (Cal.  1912)  128  Pac.  21. 

Under  the  theory  of  water  rights  as  developed  in  the  arid  Western 
States  the  right  to  the  use  of  running  water  may  be  acquired  by  the 
appropriation  of  individuals  or  corporations,  and  when  the  appropria- 
tion has  been  made  for  public  use  a  landowner  along  the  line  of  the 
canal  may  compel  the  delivery  to  him  of  water  for  irrigation,  on 
payment  of  reasonable  charges,  as  long  as  there  is  sufficient  to  supply 
prior  appropriators.  Gould  v.  Maricopa  Canal  Co.  (1904)  8  Ariz. 
429;  see  Gerher  v.  Nampa  etc.  Irr.  Dist.  (1908)  16  Idaho  1.  There 
are  two  distinct  views  as  to  what  constitutes  a  public  use,  and  the 
right  of  each  jurisdiction  to  determine  its  own  test  has  been  upheld 
by  the  Supreme  Court.  Clark  v.  Nash  (1904)  198  U.  S.  361.  The 
California  view,  as  decided  in  the  principal  case,  seems  to  apply  the 
usual  test  of  holding  out  to  serve  the  public  generally,  and  lays  no 
stress  on  the  fact  that  an  appropriation  was  made  for  purposes  of 
irrigation.  See  Leavitt  v.  Lassen  Irr.  Co.  (1909)  157  Cal.  82.  The 
other  and  prevailing  view  is  to  the  effect  that,  under  the  peculiar 
conditions  existing  in  the  arid  States,  the  interest  of  the  public  in 
the  development  of  agricultural  land  is  sufficient  to  render  any  appro- 
priation for  irrigation  a  taking  for  public  use.  Nash  v.  Clark  (1903) 
27  Utah  158;  Ellinghouse  v.  Taylor  (1897)  19  Mont.  462;  Oury  v. 
Goodwin  (1891)  3  Ariz.  255.  Under  this  theory  the  facts  of  the 
principal  case  would  justify  the  plaintiff's  demand,  and  the  test 
applied  seems  insufficient  to  meet  the  requirements  of  public  policy  in 
arid  regions. 

Waters  and  Water-courses — Larceny  op  Water  DrvERTED  for  Irri- 
oation. — The  defendant  raised  a  gate  in  a  canal,  from  which  the 
Government  sold  water  diverted  from  a  running  stream,  and  allowed 
the  water  to  flow  out  upon  his  land.  He  was  indicted  for  larceny. 
Held,  since  the  Government  had  control  of  the  water,  it  was  personal 
property,  and  the  accused  was  guilty.  Chockalingam  Pillai  (India 
1912)  2  Mad.  W.  N.  219.    See  Notes,  p.  251. 
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A  General  Survey  of  Events,  Sources,  Persons,  and  Movements 
IN  Continental  Legal  History  (Vol.  I,  Continental  Legal  History 
Series).  By  Various  European  Authors.  Boston:  Little,  Brown  & 
Co.  1912.    pp.  liii,  754. 

The  Association  of  American  Law  Schools  has  set  itself  a  task  of 
great  importance,  which  is  likely  to  be  of  the  highest  value  for  the  sci- 
ence of  law  in  this  country,  in  undertaking  the  publication  of  a  gen- 
eral history  of  continental  law  from  the  end  of  the  Roman  Empire  to 
the  present  time.  It  has  entrusted  the  direction  of  the  work  to  a  com- 
petent committee  of  which  Professor  J.  H.  Wigmore  of  Northwestern 
University  is  chairman,  and  which  is  composed  besides  of  Professors 
Freund  of  Chicago,  Huberich  of  Leland  Stanford,  Lorenzen  of  Wis- 
consin, and  Mikel  of  Pennsylvania.  The  work  is  to  be  completed  in 
eleven  volumes,  and  is  to  treat  at  greatest  length  of  the  legal  history  of 
France,  Germany,  and  Italy,  while  not  neglecting  that  of  Spain,  Switz- 
erland, the  Netherlands,  and  the  Scandanavian  states.  Separate  vol- 
umes will  be  allotted  to  criminal  procedure,  civil  procedure,  and  com- 
mercial law,  one  to  the  general  evolution,  and  one  to  the  work  of  the 
great  jurists  from  Papinian  to  Von  Ihering. 

The  first  volume  has  recently  appeared  and  gives  every  promise  that 
the  task,  which  is  no  light  one,  will  be  well  performed.  The  commit- 
tee is  wisely  not  planning  an  original  work,  but  proposes  to  translate 
the  best  which  it  can  find  in  .books  and  articles  on  the  legal  history  of 
the  Latin  and  Germanic  nations  of  western  Europe.  The  selection  has 
been  carefully  made.  Brissaud  for  France,  Calisse  for  Italy,  and  Al- 
tamira  for  Spain,  Brunner  and  Schroeder  for  Germany,  are  names  which 
will  everywhere  command  respect.  Stintzing,  who  will  be  the  chief  de- 
pendence for  some  parts  of  German  history,  is  older  but  not  antiquated 
in  the  new  editions  of  the  later  Ahtheilungen,  and  the  intention  seems 
to  be  to  use  Brunner  and  Schroeder  for  the  earlier  period.  Consider- 
able portions  of  this  first  volume  have  been  literally  translated,  others 
have  been  paraphrased,  condensed,  or  excerpted,  always  I  believe  with 
due  warning  to  the  reader.  Any  process  but  that  of  translation  in  full 
is  no  doubt  attended  with  some  danger.  In  ordinary  cases  it  implies 
that  the  translator  has  nearly  as  complete  command  of  the  subject  as 
the  author  he  is  translating  and  is  able  to  decide  what  may  safely  be 
omitted  without  essentially  modifying  the  meaning  intended.  At  best 
it  involves  a  change  of  emphasis  and  proportion,  and  some  loss  of  the 
finer  distinctions  and  qualifications.  In  the  present  case,  the  editorial 
committee  has  no  doubt  a  very  exact  knowledge  of  the  special  needs 
which  they  are  expected  to  serve,  and  so  long  as  the  process  of  conden- 
sation is  carefully  controlled  by  this  purpose,  it  may  probably  be  trusted 
to  give  as  satisfactory  a  result  as  is  possible.  It  is  likely  also  that  to 
the  historian  the  dangers  of  paraphrase  may  seem  greater  than  to  one 
whose  chief  interest  is  not  so  directly  in  knowing  exactly  what  the  past 
fact  was. 

The  present  volume  is  a  general  survey,  on  some  sides  of  the  subject 
considerably  more  full  than  an  ordinary  outline,  of  the  whole  field  of 
legal  history  in  each  of  the  nations  considered  down  to  the  present  time, 
designed  as  an  introduction  to  the  following  volumes  of  the  geries.    It 
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does  not  <leal  with  technical  law,  with  the  history  of  individual  doctrines, 
or  of  procedure,  but  rather  with  those  movements  general  and  local, 
which  have  constituted  the  history  of  the  past,  with  the  various  ele- 
ments which  have  combined  in  modern  law,  and  with  the  influences 
which  have  effected  the  combination;  in  a  word  with  the  whole  legal 
inheritance  which  the  continental  world  has  received  from  the  past,  fol- 
lowed through  the  process  of  its  construction,  and  with  the  development 
of  legal  science  and  education.  Especially  good  and  detailed,  for  ex- 
ample, is  the  treatment  of  the  great  Italian  law  schools  of  the  later 
medieval  centuries,  of  their  revival  of  Roman  la,w  studies  and  their 
influence  on  the  development  of  legal  science.  The  presentation  of 
the  sources  from  which  our  knowledge  of  past  law  is  derived  is  espe- 
cially full,  as  would  be  expected  from  the  purpose  of  the  volume.  In 
the  portion  devoted  to  France,  this  account  suffers  considerably  from 
the  process  of  condensation,  certainly  from  the  point  of  view  of  the  his- 
torian, and  is  hardly  more  than  a  catalogue  of  the  most  external  facts. 

The  ordinary  practising  lawyer  will  find  much  to  interest  him  in  the 
book,  and  to  give  his  own  knowledge  of  the  law  wider  horizons  and  that 
deeper  significance  which  comes  from  perceiving  the  manifold  connec- 
tions of  his  narrower  national  law  with  the  great  body  of  law  which 
rules  the  civilized  world.  The  volume  will  have  its  deepest  interest  for 
the  lawyer  who  is  already  alive  to  more  in  the  law  than  the  needs  of  his 
daily  practice,  who  finds  his  mind  constantly  turning  to  the  broader  de- 
velopments in  the  law  of  his  own  time,  to  the  great  problems  of  admin- 
istering and  perfecting  both  substantive  law  and  procedure.  He  will 
find  in  the  history  of  the  past  much  to  instruct  and  much  to  encourage 
him  in  any  present  effort. 

If  one  may  turn  to  qualifications,  the  reader  who  is  greatly  inter- 
ested in  the  history  of  Anglo-Saxon  law  will  find  the  most  serious  defect 
of  the  volume  in  the  treatment  which  is  given  to  the  great  age  of  cus- 
tomary law  which  covered  the  period  from  the  fall  of  the  Carolingian 
Empire  to  the  age  of  the  "reception"  of  the  Roman  law.  This  is  not 
an  unnatural  result  where  the  writers  of  the  history  are  continental 
scholars,  for  the  final  influence  of  the  Roman  law  was  to  reduce  greatly 
the  significance  of  medieval  customary  law  in  the  law  of  today,  and  yet 
everywhere,  even  in  Italy,  the  age  of  the  customary  law  was  a  great 
and  instructive  age  in  the  history  of  law,  and  its  permanent  influence 
not  slight.  It  is  however  not  so  much  the  permanent  influence  of  the  CJ^!- 
tomary  which  is  inadequately  treated,  as  that  law  in  itself,  how  it  found 
its  starting  point,  the  processes  of  its  growth,  its  characteristic  features, 
and  its  make  up.  Such  a  general  description  we  should  naturally  ex- 
pect to  find  in  the  introductory  volume  of  this  series  especially  in  the 
account  of  the  paus  de  coatumes  in  France  where  in  the  fullest  way 
the  opportunity  might  be  offered  us  to  draw  instructive  parallels  with 
the  history  of  our  own  law.  The  reasons  are  doubtless  to  be  found  in 
the  fact  that  no  general  coutume,  no  national  common  law,  grew  up 
in  northern  France,  and  in  the  difference  between  the  final  results  there 
and  in  England.  We  should  very  likely  be  asking  too  much  of  an  his- 
torian of  French  law  that  he  should  keep  in  mind  the  needs  of  a  stu- 
dent of  Anglo-Saxon  law,  but  there  is  here  certainly  something  still 
left  to  be  done  for  our  particular  benefit  by  some  future  historian.  For- 
tunately it  ought  not  to  be  diflficult  for  the  reader  who  knows  something 
in  advance  of  the  history  of  English  law  to  supply  at  least  a  part  of 
what  is  lacking,  a  knowledge  of  just  what  customary  law  was,  how  it 
takes  shape,  and  how  it  grew  finally  into  a  formal  system. 
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I  cannot  forbear  the  somewhat  personal  remark  that  it  is  good  to 
have  that  for  which  one  has  been  long  contending  authoritatively  sup- 
ported. In  the  sections  of  German  history  based  on  Brunner,  the  feu- 
dal and  manorial  systems  of  law  are  kept  carefully  apart  and  the  feudal 
courts  proper  and  the  manorial  clearly  distinguished.  The  distinction 
between  these  courts  is  sometimes  well  enough  implied  in  English 
books,  though  practically  often  disregarded;  the  difference  between  the 
two  systems  of  law  is  less  clearly  held,  and  the  tendency  is  strong  to 
regard  both  courts  and  law  as  more  commonly  mingled  and  confused  in 
their  practical  operation  than  really  was  the  case.  A  lack  of  clearness 
in  these  distinctions  is  to  be  found  even  in  so  recent  a  book  as  Holds- 
worth's  History  of  English  Law  (cf.  I  64-72),  and  in  Bigelow's  History 
of  Procedure  the  feudal  court  proper  is  constantly  called  manorial. 
Nothing  corresponding  to  the  German  system  of  Dienstrecht,  which  is 
here  translated  "servitary  law",  ever  existed  in  England,  but  the  fourth 
system  described  by 'Brunner,  the  town  law,  of  course  was  found  there. 

George  Burton  Adams. 

A  History  of  French  Private  Law.  By  Jean  Bri&saud  (Vol. 
HI,  Continental  Legal  History  Series).  Translated  by  Rapelje 
Howell,  Boston:    Little,  Brown  &  Co.,  1912.    pp.  xlviii,  922. 

This  work  forms  one  of  the  "Continental  Legal  History  Series", 
published  under  the  auspices  of  the  Association  of  American  Law 
Schools.  The  prime  object  of  the  series  is  to  meet  the  ever  growing 
interest  in  Comparative  Law,  and  to  encourage  a  more  profound 
knowledge  of  the  origins  of  continental  law  in  order  better  to  under- 
stand the  growth  and  development  of  English  Law.  In  such  a  series 
we  can  readily  comprehend  how  important  a  place  M.  Brissaud's 
work  must  necessarily  occupy.  If  we  seek  for  the  sources  of  Modern 
French  Law,  we  shall  find  them  in  Gallo-Roman  traditions,  or  "cou- 
tumes",  in  Germanic  customs  which  afterwards  became  the  "coutumes" 
of  the  North  of  France,  in  Roman  Law  (perhaps  the  most  important 
of  all)  in  Feudal  usages  and  Canonical  Law. 

Jean  Brissaud  was  admirably  fitted  for  the  great  task  he  undertook, 
namely,  a  history  of  the  sources  of  French  Law,  public  and  private. 
M.  Brissaud  was  the  Professor  of  Civil  Law  at  the  Universities  of 
BeVne,  Montpellier  and  later  became  Professor  of  the  history  of  law 
at  Toulouse.  He  was  a  profound  student  of  Roman  antiquity,  and 
was  admirably  equipped  for  the  task  of  preparing  an  original  work 
on  the  ancient  institutions  of  France. 

The  present  work,  as  stated  in  the  "translator's  remarks",  is  a  trans- 
lation of  the  introductory  chapter  to  Brissaud  Part  II  on  "Public 
Law"  and  of  Part  III  on  "Private  Law."  It  is  a  very  complete  and 
scholarly  treatise  on  the  sources  of  French  Private  Law,  but  it  is  not, 
as  the  English  title  might  indicate,  a  complete  and  thorough  history 
of  French  Law.  We  do  not  believe  that  M.  Brissaud  intended  it  as 
such,  and  our  criticism  is  directed  against  the  title  of  the  translation 
rather  than  against  the  original  work  itself.  No  history  of  French 
Law  is  complete  which  does  not  give  the  most  detailed  consideration 
to  the  influences  of  the  revolution,  to  the  debates  in  the  constituent 
assembly,  the  work  of  codification  and  finally  the  great  code  Napoleon 
itself.     M.  Hanotaux  has  said: 
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"The  Prench  Civil  Law  is  the  fruit  of  the  experience  of 
"a  very  old  nation.  It  is  the  inheritor  of  the  two  great  civil- 
"izations  of  antiquity.  *  ♦  *  The  clear  language  which 
"characterizes  the  Civil  Code  would  bring  an  unlocked  for 
"light  to  such  who  would  read  it  with  open  minds  and  serious 
"intent."  (North  America  and  France.  G.  Hanotaux.  Bevue 
des  Deux  Mondes,  October  1st,  1912.) 

However,  though  the  work  in  question  is  oi>eH  as  a  whole  to  this 
criticism,  there  are  certain  exceptions,  one  of  which  should  be  noted, 
viz:  the  chapter,  or  rather  the  subdivision  of  Chapter  IV  on  the 
"Reserx'ation  and  Legal  Share"  which  is  traced  from  Barbarian  legis- 
lation to  the  code  of  to  day. 

The  general  arrangement  of  the  volume  is  admirable.  The  intro- 
duction is  divided  into  three  topics,  the  origin  of  the  family,  the 
origin  of  ownership  and  the  origin  of  the  state.  Then  the  history 
itself  is  divided  into  six  chapters — The  Family — Ownership  and  Real 
Rights — Obligations  (Contracts) — Intestate  Succession  and  Gratui- 
tous Conveyances  (by  will  or  inter  vivos) — System  of  Property  between 
Spouses — Status  and  Capacity  of  Persons. 

The  "Introduction  to  Private  Law"  is  particularly  interesting,  and 
gives  the  author  greater  opportunity  for  original  work.  In  the  "origin 
of  the  family",  a  very  scholarly  and  able  study,  he  takes  a  most 
frankly  utilitarian  view  of  the  development  of  the  family.  Unlike 
Sumner  Elaine,  whom  he  refers  to,  and  who  gave  "as  the  origin  of 
the  family  a  rough  sort  of  patriarchate",  M.  Brissaud  traces  it  back 
to  an  animal  and  "confused  state  of  promiscuity".  The  development 
is  followed  through  the  conditions  bordering  on  promiscuity,  the 
matriarchate,  patriarchate,  and  finally  to  the  formation  of  the  family 
by  marriage. 

The  same  careful  conscientious  method  prevails  in  the  two  other 
chapters  of  the  Introduction  or  the  origin  of  ownership  and  the  state. 

A  very  complete  study  of  the  property  system  between  spouses 
such  as  is  contained  in  Chapter  V,  should  be  of  special  interest  at  a 
time  when  international  marriages  and  the  consequent  problems  con- 
cerning the  matrimonial  regime,  are  so  frequent. 

The  translation  is  by  M.  Rapelje  Howell,  whose  training,  which 
included  courses  at  the  Lyeee  Carnot,  Paris,  Trinity  College^  Cam- 
bridge and  the  Cohimbia  Law  School,  fitted  him  for  so  difficult  a  task. 

On  the  whole  the  work  cannot  but  be  of  the  greatest  value  to  the 
American  student  of  Comparative  Law. 

Paul  Fuller.  Jr. 

Cases  on  Marriage  and  Divorce.  By  Chester  G.  Vernier.  St. 
Paul:  West  Publishing  Co.  (American  Casebook  Series).  1912. 
pp.  xvi,  180. 

This  collection  of  cases  on  the  law  of  marriage  and  divorce  consti- 
tutes a  supplement  to  Kales'  Cases  on  Persons  and  Domestic  Relations, 
and  is  designated  as  Part  IV  of  that  work.  The  case^i  are  interesting 
and  carefully  chosen,  and  seem,  on  the  whole,  well  adapted  to  class- 
room use.  A  particularly  praiseworthy  feature  is  the  constant  refer- 
ence to  the  statutory  provisions  of  the  more  important  jurisdictions, 
e.  g.,  New  York,  Illinois  and  Massachusetts.  The  proposed  Uniform 
Marriage  Act  is  also  printed  in  abbreviated  form.     The  notes  are  very 
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adequate,  and  are  especially  to  be  commended  for  their  thorough  analy- 
sis of  the  leading  articles  and  the  discussions  of  recent  decisions  in  the 
(llolumbia  and  Harvard  Law  Keviews.  Much  of  the  best,  and  most 
scholarly,  legal  thought  of  to-day  is  found  in  the  pages  of  these  two 
periodicals.  It  is  cause  for  genuine  regret  that  legal  authors  in  gen- 
eral do  not  more  often  avail  themselves  of  such  golden  treasuries. 

The  case  of  Groth  v.  Groth  (1896)  69  111.  App.  68,  reproduced  by 
the  author  at  p.  165,  is  novel  and  illuminating.  The  husband  sought 
temporary  alimony  and  the  court  below  ordered  that  the  wife  pay  hint 
$20  per  month  together  with  $25  solicitor's  fees.  The  appellate  court 
reversed  the  order,  declaring  that  alimony  is  given  to  wives  aloj\e,  not  to 
husbands.  That  alimony  is  limited  to  the  wife  has  been  ordinarily  as- 
sumed; yet,  noviasimis  horis,  and  with  the  spectre  of  equal  suffrage 
looming  up,  we  feel  sorely  tempted  to  add  our  "spd  quaere."  In  this  con- 
nection, it  should  be  noted  that  neither  text  nor  notes  on  this  topic  de- 
velop the  important  proposition  that  alimony  pendente  lite  is  never 
awarded  except  in  cases  where  the  petitioner  can  show,  with  some 
degree  of  certainty,  a  reasonable  prospect  of  her  success  in  the  suit. 

In  his  preface  to  the  American  Casebook  Series,  reprinted  in  each 
volume,  Dr.  James  Brown  Scott,  the  general  editor,  especially  empha- 
sizes limitations  of  time  and  space.  He  says,  for  instance:  "The  im- 
portance and  difficulty  of  the  subject  as  well  as  the  time  that  can  prop- 
erly be  devoted  to  it  will  be  carefully  considered  so  that  each  book  may 
be  completed  within  the  time  allotted  to  the  particular  subject."  He 
adds  that  his  personal  experience,  supplemented  by  that  of  others, 
"leads  to  the  belief  that  approximately  a  book  of  400  pages  may  be  cov- 
ered by  the  average  student  in  half  a  year  of  two  hours  a  week;  that 
a  book  of  600  pages  may  be  discussed  in  class  in  three  hours  for  half 
a  year",  etc. 

To  the  subject  of  Domestic  Relations,  our  standard  law  schools,  as  a 
rule,  devote  two,  or  at  the  most,  three  ho\irs  a  week,  for  a  half  year. 
It  seems  to  the  reviewer  that  the  fruitful  labors  of  the  author  of  the 
sujiplement  might  profitably  have  been  extended  by  the  publishers  to  a 
revision  of  the  original  work.  Mr.  Kales  apparently  devotes  an  inor- 
dinate amount  of  space  (tested  by  his  general  editor's  standards)  to 
those  portion.'-,  of  the  general  topic  which  he  covers. 

Kales'  (Jases  on  Persons  (654  pages)  plus  Vernier's  Supplement  of 
Cases  on  Marriage  and  Divorce  (180  pages),  the  latter  an  integral 
part  of  the  subject,  total  834  pages.  This  appears  unreasonably  long 
and  unwarranted  either  by  the  "difficulty"  or  "importance"  of  the  sub- 
ject. Besides,  the  size  hardly  squares  with  "the  time  allotted."  In 
fact,  it  does  not  square  at  all. 

/.  Maurice  Wormser. 

A  Short  History  of  English  Law.  By  EnwAwn  Jknks,  M.  A., 
B.  C.  L.,  of  the  Middle  Temple,  Barrister-at-Law.  Principal  and  Di- 
rector of  Ix>gal  Studies  of  the  Law  Society.  Boston :  Little,  Brown  & 
Co.     1912.    pp.  xxxviii,  379. 

An  increasing  interest  in  English  legal  history  has  been  awakened 
by  the  activities  of  the  new  school  of  legal  historians  in  England  and 
in  America.  The  original  researches  of  such  scholars  as  Stephen, 
Stubbs,  Maitland,  Pollock,  Holdsworth.  and  VinogradoflF  in  England, 
and  of  such  scholars  as  Thayer,  Ames,  Holmes  and  Wigmore  in  America, 
have  greatly  increased  our  knowledge  of  England's  legal  past  and  have 
clearly  demonstrated  the  vital  importance  of  such  knowledge  to  all  stu- 
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dents  of  history  and  law.  Most  of  the  literary  products  of  the  new  his- 
torical school  deal  with  fecial  periods  or  with  special  topics;  and  as 
a  consequence  there  has  been  a  real  need  for  some  summary  account  of 
the  whole  course  of  legal  development.  Mr.  Jenks's  little  volume  is  to 
be  warmly  greeted,  therefore,  as  the  first  attempt  to  provide  such  a 
short  survey.  Both  in  respect  of  his  capacity  as  a  legal  historian  and 
of  his  skill  as  a  teacher  Mr.  Jenks  was  well  prepared  for  the  under- 
taking of  his  task.  That  the  writing  of  a  history  of  English  Law  from 
the  earliest  times  to  the  end  of  the  year  1911  in  less  than  four  hundred 
pages  was  no  easy  task  is  self-evident;  and  that  Mr.  Jenks  has  success- 
fully accomplished  this  task  will  be  evident  to  any  competent  critic  of 
his  work. 

Mr.  Jenks  has  written  his  book  upon  the  "historical",  not  upon  the 
"systematical"  or  "vertical",  method.  He  has  taken  up  the  develop- 
ment in  periods;  and  within  each  period  he  has  traced  the  growth  of 
the  various  institutions  and  branches  of  the  law.  Had  he  adopted  the 
"systematical",  or  "vertical",  method  of  setting  forth  the  development, 
he  would  have  traced  the  history  of  each  existing  institution  or  branch 
of  law  separately  from  its  origin  to  its  present  form  (p.  viii).  We  be- 
lieve Mr.  Jenks  is  right  when  he  says  that  the  adoption  of  this  latter 
method  of  writing  the  history  would  have  involved  much  needless  repe- 
tition and  would  have  obscured  "one  of  the  most  important  lessons  to 
be  learnt  from  English  legal  history.  For,  if  there  is  one  truth  which 
that  history  makes  more  clear  than  another,  it  is  that  the  sharp  divi- 
sion into  distinct  subjects  which  is  so  familiar  a  feature  of  a  modern 
and  highly  complex  system  of  law,  finds  no  place  in  its  early  stages. 
Property,  contract,  tort,  crime,  even  the  apparently  fundamental  dis- 
tinction between  substantive  law  and  procedure,  are  not  recognized  by 
primitive  people.  .  .  .  But  one  of  the  most  valuable  lessons  to  be  learnt 
from  the  study  of  the  growth  of  a  native  and  independent  system  of 
law  like  the  English,  is  an  appreciation  of  the  processes  by  which  those 
specialized  ideas  have  slowly  detached  themselves  from  those  primitive 
notions  of  right  and  wrong  which  are  the  kernel  of  all  systems  of  law" 
(p.  ix). 

The  author  has  accordingly  divided  his  subject  into  historical  peri- 
ods, "marked  by  events  which  seemed  to  him  to  be  milestones  on  the 
ever-broadening  path  of  legal  development"  (p.  ix).  The  first  period 
covers  the  time  before  the  Norman  Conquest;  the  second  period  ex- 
tends from  the  Conquest  to  the  death  of  Henry  the  Third,  1066-1272; 
the  time  from  Edward  the  First  to  the  Commonwealth  is  taken  as  the 
third  period,  1272-1660;  while  the  fourth  period  covers  the  years  from 
the  Restoration  to  the  present  day,  1660-1911.  The  legal  development 
from  the  end  of  the  sixteenth  century  to  the  present  time  has  received 
less  attention  at  the  hands  of  present-day  historians  than  has  the  growth 
in  the  earlier  centuries;  and  consequently  there  was  greater  opportunity 
and  greater  difficulty  for  the  author  in  respect  to  those  later  ages.  From 
this  point  of  view  we  may  perhaps  consider  the  latter  portions  of  the 
present  volume  as  the  author's  most  valuable  contribution  to  our  knowl- 
edge of  the  whole  subject.  The  student  of  the  modern  centuries  may 
well  wish  to  supplement  his  reading  of  the  present  book  by  the  perusal 
of  certain  of  the  papers  contained  in  the  Select  Essays  in  Anglo-Ameri- 
can Legal  History,  recently  edited  by  a  Committee  of  the  Association  of 
American  Law  Schools.  We  can  but  regret  that  the  author  has  touched 
80  very  lightly  upon  the  origin  and  development  of  the  Courts,  and  the 
relations  of  the  State  towards  its  subjects. 
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Mr.  Jenks's  little  volume  is  a  sketch  and  a  sketch  only.  Herein 
lies  its  valu6;  for  the  reading  of  its  pages  will  give  the  student  an  ex- 
cellent summary  view  of  English  legal  development  as  a  whole.  Lists 
of  original  and  secondary  authorities  prefixed  to  each  i>eriod  will  en- 
able the  student  to  extend  his  studies;  and  we  believe  that  the  reading 
of  the  i)resent  survey  will  inspire  a  good  many  students  with  a  desire  to 
examine  the  sources  and  to  read  some  of  the  longer  works,  such  as 
Holdworth's  and  Pollock  and  Maitland's  well-known  histories. 

Harold  D.  Ilazeltine. 
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PROCEDURE  IN  THE  FEUDAL  CURIA  REGIS. 

The  question  of  procedure  in  the  great  central  court  during 
the  feudal  period  is  one  which  has  its  bearing  upon  the  history 
of  the  constitution  as  well  as  upon  legal  history.  Its  importance 
in  the  latter  respect  does  not  need  to  be  pointed  out,  but  the  intro- 
duction of  the  new  prerogative  forms  of  procedure  in  the  twelfth 
century  marks  in  itself  a  great  constitutional  as  well  as  legal  epoch, 
and  the  fact  that  these  forms  were  never  adopted  by  the  great 
curia  regis  is  of  importance  in  understanding  peculiarities  of  the 
present  day  constitution.  A  recent  writer  on  the  history  of  the 
law  has  also  called  attention  to  the  importance  of  the  early  pro- 
cedural rules  of  Parliament,  and  through  them  to  the  large  debt 
which  Parliament  owed  to  its  close  alliance  with  the  law.^ 

At  first  glance  it  would  seem  as  if  the  exact  information  to  be 
found  in  the  sources  is  too  slight  to  justify  any  detailed  account 
of  procedure  in  the  feudal  curia  regis,  and  that  is  probably  why 
none  has  yet  been  attempted.  It  is  possible,  however,  that  a  com- 
parison of  sources  may  enable  us  to  reach  some  conclusions  which 
will  have  at  least  the  value  of  a  working  hypothesis. 

We  are  fortunate  in  having  as  a  starting  point  a  detailed  ac- 
count of  an  important  trial  for  treason  by  the  full  curia  regis  at 
the  beginning  of  the  reign  of  William  Rufus.  It  is  manifestly  the 
account  of  an  eye  witness,  and  we  are  told  by  one  of  the  highest 
authorities  upon  the  character  of  the  historical  material  of  this 
period  that  there  is  no  ground  on  which  to  question  its  authen- 
ticity.^ It  certainly  gives  abundant  internal  evidence  of  its  gen- 
uineness. The  account  is  lively,  sympathetic,  and  apparently  full, 
and  though  plainly  written  by  one  of  the  supporters  of  the  ac- 

^Mr.  W.  S.  Holdsworth  in  12  Columbia  Law  Review  i,  15-16.  See 
the  last  part  of  notes  30  and  41. 

'Prof.  Felix  Liebermann.  Aufsdtze  dem  Andenken  an  Georg  IVaitjs 
geividmet.  (1886)   159,  n.  10. 
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cused,  it  makes  a  decided  impression  of  trustworthiness  in  matters 
of  detail.'  This  is  the  trial  of  William  of  Saint-Calais,  bishop  of 
Durham,  in  1088.* 

The  circumstances  leading  to  the  trial  need  only  the  briefest 
statement.  They  are  fully  given  in  several  modern  histories, 
notably  in  Freeman's  William  Rufus.^  In  the  great  rebellion  of 
the  Norman  barons  in  England  against  William  II.  at  the  begin- 
ning of  his  reign,  the  bishop  of  Durham  after  sorrie  service  to  the 
king  suddenly  abandoned  him,  and  if  he  did  not  join  actively  in 
the  revolt  he  at  least  rendered  the  king  no  further  service.  Even 
before  the  rebellion  was  put  down  William  Rufus,  who  for  some 
reason  seems  to  have  felt  more  bitter  towards  the  bishop  than 
towards  any  other  of  the  revolting  barons,  had  begun  proceedings 
against  him,  seizing  his  barony  and  treating  it  as  virtually  con- 
fiscated in  advance  of  a  formal  condemnation,®  a  liberty  with  the 

'The  Chronicon  M'onasterii  de  Bello  (Anglia  Christiana  Societas)  (1846) 
85-104,  gives  us  one  other  account  of  a  curia  regis  trial  of  so  detailed  a 
character  that  it  is  of  peculiar  value  for  comparison  and  control.  This 
was  a  case  of  the  early  years  of  Henry  II.  involving  the  liberties  of  the 
abbey,  called  in  question  by  the  claims  of  the  bishop  of  Chichester.  It 
was  first  summoned  before  the  great  council  at  St.  Edmunds  at  Pentecost 
1257  but  on  account  of  the  pressure  of  business  was  adjourned  to  May  24th 
at  Colchester.  There  it  was  finally  decided  by  what  seems  from  the  names 
of  those  present  (p.  87),  to  have  been  an  unusually  large  small  council. 
See  my  Origin  of  the  English  Constitution,  p.  197.  On  the  24th  the 
king  with  a  few  whom  he  personally  selected,  in  the  presence  of  the  abbot 
but  not  of  the  bishop,  examined  the  abbot's  written  evidences  and  asked 
some  questions,  but  the  actual  trial  was  not  held  until  the  28th.  I  shall 
cite  it  by  reference  to  the  pages  of  the  chronicle.  To  the  action  of  the 
king  in  this  case  in  making  a  preliminary  examination  of  the  evidence 
for  one  side,  there  is  an  interesting  parallel  in  a  suit  between  the  abbot 
of  St.  Albans  and  the  bishop  of  Lincoln.  Gesta  Abbatum,  I.  150-153. 
Henry  with  an  earl,  a  baron,  and  an  archdeacon  goes  apart  to  examine  the 
charters  submitted  by  the  abbot.  The  archdeacon  of  Canterbury  comes 
in  while  this  examination  is  going  on  and  offers  suggestions  and  the  king 
tells  him  to  go  away.  In  the  Battle  Abbey  case  he  forbids  at  the  outset 
anyone  to  go  with  him  who  is  not  invited.  Such  a  practice  does  not  seem 
to  have  been  general.    It  may  have  been  peculiar  to  Henry  II. 

*De  injusta  vexatione  Willelmi  episcopi  primi.  Symeon  of  Durham. 
(Rolls  Series)  I.  170-195;  Dugdale,  Monasiicon  (1849)  I.  244-250.  Refer- 
ences that  follow  are  made  to  the  Rolls  edition  of  Symeon  of  Durham. 

'Freeman,  William  Rufus,  I.  28^.  and  appendix  C. 

The  bishop  in  his  second  letter  to  the  king  (p.  174)  calls  this  seizure  of 
his  lands  sine  ratione  et  judicio  and  so  it  was  in  strict  procedure,  but  the 
occupation  of  the  fief  of  a  rebellious  vassal  in  advance  of  a  judicial  de- 
cision against  him  was  altogether  too  frequent  in  the  feudal  world,  except 
where  the  vassal  was  so  powerful  as  to  make  steps  against  him  partake 
of  the  character  almost  of  interstate  war.  to  be  regarded  as  an  unwar- 
ranted injustice.  It  is  quite  possible  that  it  is  action  of  this  kind  in  many 
cases  to  which  the  phrase  sine  judicio  refers  in  the  baronial  complaints, 
leading  perhaps  to  c.  39  of  Magna  Carta.  William  Rufus  seems  in  this 
case  to  have  gone  a  step  further  in  making  grants  from  the  bishop's  lands 
as  if  the  fief  were  already  legally  in  his  hands  by  a  formal  confiscation. 
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strict  law  frequently  allowed  themselves  by  the  Norman  kings, 
and  indeed  hardly  to  be  avoided.  Some  earlier  incidents  of  a  pro- 
cedural character  would  be  of  interest  in  a  full  history  of  the  case, 
but  the  formal  trial,  with  which  we  are  here  concerned,  began 
on  November  2,  1088,  in  a  meeting  of  the  great  council  at 
Salisbury. 

In  regard  to  the  composition  of  the  assembly  by  which  the 
bishop  was  tried,  we  are  given  no  definite  information.  Inci- 
dentally it  appears  from  the  narrative  that  many  great  nobles  and 
many  bishops  were  present.  The  statement  on  the  subject  made 
by  the  writer,  at  the  point  at  which  the  bishop  first  retired  in  order 
that  the  court  might  pass  judgment  on  the  demands  which  he  had 
made,  is  not  to  be  taken  very  seriously.''  It  is  certainly  not  a 
technical  statement,  but  doubtless  indicates  in  a  general  way  the 
classes  recognized  by  an  eye  witness  as  present,  and  seems  to  have 
been  intended  to  imply  the  prejudiced  character  of  the  court. 
Three  well  marked  classes  are  clearly  in  the  writer's  mind  as 
present,  bishops,  lay  nobles,  among  whom  he  refers  only  to  those 
of  the  rank  of  count,  and  officials.'  Noticeably  there  are  men- 
tioned among  the  latter,  sheriffs,  reeves,  and  huntsmen,  but  they 
are  not  mentioned  in  such  a  way  as  to  justify  us  in  inferring  the 

Whether  so  extreme  a  step  was  common  before  a  judicial  sentence  or 
not  I  cannot  say.  It  was  certainly  common  in  the  case  of  escheats  and 
confiscations  legally  in  tnanu,  including  ecclesiastical  fiefs  during  vacancies, 
which  might  be  considered  quasi  wardships.  Examples  of  these  last  are 
to  be  found  in  the  Red  Book,  210,  211.  Both  these  last  cases,  it  will  be 
noticed,  indicate  the  difficulty  which  ecclesiastical  baronies  had  in  getting 
a  practical  benefit  of  the  principle  of  the  law  that  such  grants  should  not 
be  in  permanency.    Glanvill,  VII.  9. 

"'Egresso  itaque  episcopo  cum  suis,  et  rege  cum  suis,  episcopis,  et  con- 
sulibus,  et  vicecomitibus,  et  praepositis,  et  venatoribus,  aliisque  quorumlibet 
officiorum.  in  judicio   remanente."      (p.    183.) 

*The  question  of  the  composition  of  the  curia  regis  is  so  well  settled  as 
not  to  need  discussion,  but  one  can  hardly  fail  to  think  of  the  composition 
of  the  court  in  another  famous  trial  of  a  bishop  as  given  in  the  anonymous 
life  of  Thomas  Becket:  "rex  edicto  publico  convocavit  episcopos  et  abbates, 
comites  etiam  et  proceres,  et  omnes  officiales  suos,  omnesque  omnino  qui 
alicujus  essent  auctoritatis  vel  nominis,  die  designato  apud  Norhamtonam." 
Materials,  IV.  41.  To  this  should  be  added  the  passage  in  Fitzstephcns' 
account.  Ibid.  III.  67,  concerning  the  reinforcement  made  to  the  court  after 
the  bishop  had  withdrawn :  "Evocantur  quidam  vicecomites  et  secundae 
dignitatis  barones,  antiqui  dierum,  ut  addantur  eis  et  assint  judicio."  These 
words  appear  to  indicate  a  summons  in  peculiar  circumstances  of  per- 
sons not  usually  attending.  It  is  interesting  that  in  what  is,  I  think,  the 
first  case  before  the  curia  regis  after  the  Conquest  which  has  been  re- 
ported to  us  (1070).  the  composition  of  the  court  is  stated  in  practically  the 
same  terms  that  are  used  for  two  hundred  years :  "in  consilio.  in  loco  aui 
vocatur  Pedreda  celebrato,  coram  rege  ac  Doruberniae  archiepiscopo  Land- 
franco,  et  episcopis,  abbatibus,  comitibus,  et  primatibus  totius  Angliae." 
Florence  of  Worcester,  II.  8. 
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presence  here  of  any  persons  outside  the  baronial  class,  though 
there  is  very  likely  a  suggestion  that  some  present  were  not  of 
high  rank.* 

Earlier  in  the  summer,  the  bishop  had  twice  been  formally 
summoned  to  answer  the  charges  against  him  in  the  king's  court, 
probably  by  royal  writ,  de  vestro  hrevi,  he  says  in  his  second  letter 
to  the  king.^°  There  had  been  no  trial,  however ;  in  the  first  session 
of  the  court,  the  bishop  refused  to  be  tried  as  a  feudal  tenant,  and 
the  king  refused  to  accept  the  purgation  which  the  bishop  offered. 
As  purgation  was  a  method  of  meeting  charges  constantly  em- 
ployed in  the  ecclesiastical,  as  well  as  in  the  popular  courts,  the 
bishop  could  offer  it  without  stepping  outside  the  limitations  which 
he  was  trying  to  put  upon  the  king's  right  to  try  him.  The  king 
probably  saw  clearly  enough  the  futility  of  such  a  method  of  proof 
in  this  case,  and  his  refusal  to  accept  it  indicates  that  it  was  not 
a  part  of  any  regular  procedure  in  the  great  curia  regis  which 
could  be  demanded  as  customary,  but  no  reason  can  be  given  why 
it  should  not  be  used  occasionally."  That  a  written  summons  was 
sent  the  bishop  for  the  meeting  of  the  curia  of  November  2nd  is 
not  stated,  but  on  the  day  of  his  arrival  at  Salisbury  he  was  visited 
by  Urse  d'Abetot,  who  summoned  him  orally  to  the  presence  of 
the  king.     In  this  act  Urse  could  hardly  have  been  acting  in  any 

"Lan franc's  opinion,  expressed  on  page  191,  that  the  court  could  not  try 
the  bishop  on  a  new  charge  because  he  no  longer  held  anything  of  the  king, 
though  resting  upon  ground  which  would  certainly  not  be  recognized  as 
sound  by  the  later  prerogative  courts,  shows  clearly  enough  that  he 
regarded  the  court  as  distinctly  feudal  and  that  the  principle  of  the  copi- 
position  of  the  feudal  curia  regis  was  in  mind.  It  is  a  rather  important 
statement.  The  bishop  as  being  no  longer  a  vassal  of  the  king  could  not 
be  held  to  answer  a  charge  in  that  particular  court.     See  n.  45. 

"Symeon   of    Durham,    I.    174. 

"Or  it  may  be  merely  that  the  king  refused  to  accept  the  bishop's  oath 
except  by  a  judgment  of  his  court  since  the  award  of  the  oath,  in  theory 
at  least,  implied  a  presumption  of  innocence.  In  a  case  before  the  great 
council  in  1176,  Bigelow,  Placita,  223,  from  John  of  Brompton  in  Twysden, 
Scrif>tores,  nog,  between  the  archbishop  of  York  and  the  bishop  of  Ely. 
the  latter  was  allowed  to  purge  himself.  Wager  of  his  law  by  the  bishop 
of  Carlisle  was  ordered  by  the  council  and  the  bishops,  Bracton,  N.  B.,  pi. 
741.  If  purgation  were  excluded  the  ordeal  would  be  also  in  the  twelfth 
century,  and  Roger  of  Wendover  records  that  under  William  I.  at  a  date 
not  specified  Remigius  of  Fecamp,  who  was  made  bishop  of  Lincoln,  was 
purged  of  treason  by  a  famulus  of  his  who  went  to  the  ordeal  for  him. 
(ed.  Coxe)  II.  24;  M.  Paris  (ed.  Luard)  II.  20.  There  was  nothing  in 
the  ordinary  feudal  law  which  would  lead  it  to  exclude  purgation.  On  the 
contrary  it  made  use  of  it  constantly.  See  Usatici  Barchinone  Patrie,  c. 
168  (In  Giraud,  Droit  Francois,  II.  501)  ;  Libri  Feudorum  I.  4.  and  cf.  the 
Compilatio  Antiqua,  I.  7,  in  Lehmann,  Lehnrccht,  89.  In  the  Libri  Feu- 
dorum, defcnsio  constantly  means  the  oath.  [Not  so  given  in  Du  Cange, 
but  see  Libri  Feud.  II.  58  (57).]  The  distinction  between  probatio  and 
defensio  is  frequently  made  in  the  Libri  Feudorum. 
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regular  official  capacity,  certainly  not  as  sheriff.^-  His  authority 
was  probably  a  special  delegation  for  the  occasion,  made  to  him 
merely  in  his  capacity  as  a  peer  of  the  court. 

This  method  of  summons,  through  the  authority  of  the  court 
or  of  the  king,  was  the  regular  method  for  the  curia  regis  in  all 
its  forms  after  the  Conquest.  The  original  Teutonic  method  of 
private  summons,  served  by  the  complainant  or  plaintiff  himself, 
which  had  survived  the  Saxon  age  in  the  popular  courts  of  the 
hundred  and  shire,  seems  never  to  have  been  employed  in  the  Nor- 
man king's  courts.^'  This  is  sufficiently  accounted  for  by  the  fact 
that  this  method  of  summons  had  never  been  employed  even  in 
early  times  by  the  Frankish  royal  courts,  and  that  indeed  by  the 
tenth  century  the  official  summons  of  the  royal  courts,  the  han- 
nitio,  had  driven  the  private  summons,  the  mannitio,  out  of  use  in 
the  popular  courts  of  the  Empire.^*  Naturally,  therefore,  the 
Norman  practice  would  not  include  it.  On  the  other  hand  what 
may  be  perhaps  described  as  the  normal  feudal  summons,  the  sum- 
mons of  a  peer  of  the  court  by  one  of  his  fellow  peers,  or  by  two 
peers,  seems  not  to  have  been  exclusively  employed  in  the  Anglo- 
Norman  king's  court,  but  this  method  and  the  writ  were  probably 
both  in  use  with  little  distinction  in  rule  or  practice  between  them.^* 

"Urse  d'Abetot  was  sheriff  of  Worcestershire. 

"See  Bigelow,  Procedure,  Chap.  VI. 

"B runner,  Schmurgerichte,  60-63;  Deutsche  Rechtsgeschichte,  (1906) 
I.  410;  Luchaire,  Institutions  Monarchiques,  (1891)  I.  325-327;  Glasson, 
Droit  de  la  France,  VI.  477^. 

"The  question  of  the  method  of  summons  employed  in  royal  and  private 
feudal  courts  is  one  of  a  good  deal  of  difficulty,  and  probably  the  only 
safe  conclusion  at  present  is  that  there  was  always  much  variety  and  no 
particular  method  prescribed  and  necessary.  Still  I  think  that  the  evi- 
dence points  to  the  fact  that  summons  by  peers,  or  a  peer,  of  the  court  was, 
before  the  thirteenth  century,  the  more  normal  and  expected  method.  This 
seems  to  be  the  meaning  of  the  first  issue  raised  in  the  pleadings  of  the 
Countess  of  Flanders  in  the  famous  appeal  of  default  of  right  brought 
against  her  in  the  court  of  the  king  of  France  in  1224.  See  Langlois, 
Textes  relatifs  a  I'Histoire  du  Parlementj  No.  XXI ;  Boutaric,  Actes  du 
Parlcmf-nt.  I.  ccciii.  c.  2;  Martene,  Ampl.  Coll.  I.  1193.  The  court  decides 
that  summons  by  two  knights  is  sufficient,  a  decision  which  rests  manifestly 
upon  a  different  body  of  evidence  from  that  on  which  another  issue  raised 
in  this  case  is  decided,  viz.,  that  the  officials  in  the  court  ought  not  to  be 
considered  as  peers  of  the  barons.  See  Origin  of  the  English  Constitution, 
270.  The  decision  as  to  summons  is  less  consistently  supported  by  the 
evidence  and  is  to  be  regarded,  I  think,  as  a  judicial  settlement  in  the 
interests  of  the  royal  courts,  just  beginning  to  assert  their  authority,  of 
a  point  not  definitely  settled  by  the  earlier  customary  law.  Parallel  to  this 
case  is  that  of  the  abbot  of  St.  Michael  who  pleads,  some  time  after  the 
French  occupation  of  Normandy,  that  summons  to  the  host  by  a  sergeant 
is  not  sufficient  in  the  case  of  a  baron  of  the  king,  but  the  court  decides 
against  him.  Brussel,  Usage  des  Fiefs,  I.  173.  Cases  of  summons  by 
peers,  or  a  peer,  of  the  court  may  be  found  as  follows:  Langlois,  Textes, 
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As  the  narrative  goes  on  to  the  trial  as  a  whole,  one  cannot 
fail  to  be  struck  with  the  informality,  the  conversational  freedom 
of  a  large  part  of  the  proceedings.  There  were  plainly  what  seem 
to  be  strict  rules  which  were  followed  when  it  came  to  the  point 
of  the  actual  transaction  of  business,  but  formal  decisions  were 
prepared  for  by  what  seems  like  the  impromtu  give  and  take  of  a 
debating  and  deliberating  assembly.^" 

Before  the  formal  opening  of  the  court,  but  in  the  presence 

No.  XIX;  Brussel,  Usage,  I.  337.  Beaumanoir  (ed.  Salmon)  I.  43.  c.  58. 
states  the  principle,  and  in  c.  68,  p.  48  the  exception  in  favor  of  the  count 
who  may  claim  sovereign,  or  semi-sovereign  powers.  The  principle,  in  the 
analogous  case  of  summons  to  perform  feudal  services  is  still  more  fully 
stated  in  the  Assises  de  Jerusalem,  Livre  de  Jean  d'lbelin.  c.  218  (ed. 
Beugnot)  I.  348.  Whatever  may  be  thought  of  the  capacity  in  which 
Urse  d'Abetot  is  acting  in  summoning  the  bishop  of  Durham  at  Salisbury, 
there  can  be  no  doubt  about  the  summons  by  peers  of  the  court  served 
upon  him  after  the  trial  was  over  to  appear  before  the  court  in  London  at 
Christmas  time,  Symeon  of  Durham,  193.  When  Henry  III.  is  preparing 
to  have  Hubert  de  Burgh  outlawed,  and  is  taking  some  pains  with  the 
legality  of  his  procedure,  he  orders  him  to  be  summoned  by  "duos  barones 
regis  qui  de  rege  tenent  in  capite."  Close  Rolls,  1232,  161.  In  a  privilege 
of  the  Emperor  Frederick  II.  for  the  bishop  of  Cremona,  dated  1159.  it  was 
provided  that  if  the  vassals  summoned  "a  paribus  curiae  tuae"  did  not 
appear  within  forty  days  they  should  lose  their  fiefs,  Ficker,  Forschungen. 
III.  324. 

"This  appears  very  clearly  in  the  detailed  account  of  the  case  in  the 
Chron.  Mon.  de  Bella,  87-104.  The  king  is  constantly  speaking.  He  inter- 
rupts the  bishop's  statement  of  his  case  three  times ;  Henry  of  Essex  also 
interrupts  three  times,  Richard  de  Luci  once,  and  the  chancellor  speaks  to 
the  bishop  once.  The  bishop  in  turn  interrupts  the  chancellor's  speech. 
The  last  part  of  the  case  is  particularly  conversational :  "Multis  igitur 
super  his  hinc  indeque  habitis,  tandem  silentio  inposito  Ricardus  de  Luci 
surgens  regem  voce  supplici  exoravit,"  and  later  (p.  97).  Free  discussion 
with  some  disorder  is  also  graphically  described  in  the  account  of  Anselm's 
trial,  particularly  in  the  effort  to  formulate  a  judgment  against  the  arch- 
bishop.    E^dmer,  58. 

The  clearly  informal  character  of  general  discussion  which  is  so  evi- 
dent in  these  proceedings  may  very  possibly  be  another  evidence  of  the 
failure  to  make  any  clear  distinction  between  legislative  and  judicial  action. 
The  curia  regis  was  primarily  a  deliberative  body  and.  while  certain  things 
must  be  done  according  to  formal  rules,  especially  when  the  final  decision 
of  the  curia  was  expressed  on  any  point,  its  method  of  reaching  such  a 
decision,  of  finding  out  the  matured  opinion  of  a  majority,  was  that  of 
informal  and  free  discussion.  Instances  of  discussion  in  political  sessions 
may  be  found  in  Matthew  Paris,  III.  .380-384;  IV.  185-188;  362-.368:  V. 
423-425,  520,  530.  In  this  last  case  besides  the  political  business,  Robert 
de  Ros  was  on  trial. 

Accounts  of  trials  in  the  great  curia  regis  from  the  reign  of  Henry  II. 
are  of  particular  interest  because  the  question  inevitably  arises  whether  the 
new  prerogative  procedure  which  was  then  so  rapidly  developing,  espe- 
cially in  the  itinerant  justice  courts,  and  in  the  central  court  corresponding 
to  them,  affected  methods  of  trial  in  the  old  central  curia  regis.  That 
this  was  not  the  case  is  I  think  clearly  shown  in  the  cases  cited  in  these 
notes.  Especially  interesting  is  the  trial  described  in  the  Chron.  Mon.  de 
Bella,  106-109,  for  it  began  with  a  writ  of  right,  a  part  of  the  prerogative 
procedure,  and  was  afterwards  transferred  for  the  actual  trial  to  the  curia 
regis. 
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of  the  assembly,  the  bishop  had  requested  to  be  -allowed  to  take 
counsel  with  the  other  bishops  who  were  present,  and  this  had 
been  refused  him."  Apparently  also  before  the  formal  opening^* 
he  had  stated  to  archbishop  Lanfranc  that  the  proceedings  must 
be  canonically  conducted,  and  suggested  that  he  appear  in  his  offi- 
cial vestments  before  the  other  bishops  similarly  vested,  thus  fore- 
shadowing his  chief  line  of  defense  during  the  whole  trial.  Lan- 
franc evidently  saw  the  point  and  declared  that  they  would  be 
able  to  judge  between  him  and  the  king  vested  as  they  were. 

On  the  opening  of  the  court,  bishop  William  did  not  wait  for 
a  formal  accusation  but  took  matters  into  his  own  hands  at  once. 
He  rose  in  his  place"  and  demanded  that  his  bishopric  which  had 
been  taken  away  from  him  sine  judicio  should  be  returned  to  him. 
Lanfranc  answered,  rege  tacente,  as  if  the  writer  at  least  expected 
the  answer  to  be  made  by  the  king.  Lanfranc  denied  that  his 
bishopric  had  ever  been  taken  from  him,  and  the  bishop  then  stated 
at  length  how  he  had  been  disseised  of  his  "whole  bishopric  which 
he  had  in  the  county  of  York,"  and  the  lands  of  the  church  given 
away  by  the  king  to  his  own  barons  as  he  pleased.^"  Lanfranc 
again  saw  the  drift  of  the  attempt  which  the  accused  was  making 
to  dodge  the  real  issue  and  reminded  him  that  he  was  there  to  do 
justice  to  the  king;  afterwards  he  might  make  his  own  complaints. 
"Do  you  say  this  as  counsel  or  as  a  judgment,"  quickly  demanded 
William.  Lanfranc  was  not  to  be  tricked  into  saying  that  he  gave 
counsel.  "Certainly,"  he  said,  "I  do  not  say  it  as  a  judgment,  but 
if  the  king  would  take  my  advice  he  would  quickly  cause  it  to  be 

'"See  below  n.  27- 

"In  the  suit  between  the  abbot  of  St.  Albans  and  the  bishop  of  Lincoln. 
Gesta  Abb.  I.  150-153,  the  abbot  raises  a  point  before  the  formal  opening 
which  apparently  the  king  decides  himself,  perhaps  because  he  thinks  the 
royal  dignity  or  sovereignty  involved. 

"This  surgens,  which  is  noted  in  many  cases  both  before  private  and 
royal  courts,  denotes  a  certain  degree  at  least  of  formality.  In  the 
bishop  of  Bath's  court  the  testes  surgentes  and  stantes  in  medio  give  their 
evidence.  Madox,  Exchequer  I.  i.ii,  n.  i;  in  the  bishop  of  Durham's 
court,  H.  de  Percy  exurgens  speaks,  Symeon  of  Durham,  II.  262;  in  the 
curia  regis,  Richard  de  Luci  states  the  case  of  the  abbot  of  Battle,  surgens 
et  in  medio  stans.  Chron.  Mon.  de  Bello  (p.  88),  then  co  residente  abbas 
surrexit  and  went  on  with  his  case  (p.  89),  and  afterwards  the  bishop 
surgens  argued  against  it  (p.  90). 

^"Rogerum  Paganellum,  quem  hie  video,  qui  ex  praecepto  regis  me 
dissaisivit  de  toto  episcopatu  meo  quem  habeo  in  Eboracensi  comitatu." 
(p.  179).  This  carefully  framed  answer '  indicates  that  bishop  William 
had  clearly  in  mind  the  difficulty  created  by  his  feudal  relationship  to  the 
king,  by  the  barony  which  he  held,  and  was  deliberately  trying  to  dodge  it. 
See  notes  35  and  40. 
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made  into  a  judgment."-^  Then  the  barons  animati  by  these 
words  ex  clamant  es  dixerunt  that  the  bishop  must  first  do  justice 
to  the  king.22  This  was  equivalent  to  a  judgment  of  the  court 
but  it  seems  to  have  been  very  informally  reached  and  with  some 
confusion  for  the  narrative  goes  on :  "Laicis  vero  haec  et  aUa  multa 
declamantibus  et  iterantibus,  facto  silentio  dixit  episcopus."^' 
The  position  which  the  accused  then  took,  falling  back  on  what  is 
evidently  his  carefully  prepared  line  of  defense,  is  that  he  will 
not  have  the  lay  members  of  the  court  as  his  judges  but  only  the 
king  and  the  bishops. 

At  this  point  the  king  interposed  for  the  first  time  and  said  he 
had  hoped  that  the  bishop  would  answer  the  accusation  which  he 
made  and  was  astonished  that  he  demanded  something  difi:erent. 
Upon  this  Alan  of  Brittany,  and  Roger  Bygod  who  had  pledged 

"".  .sed  si  rex  mihi  crediderit,  satis  cito  faciet  inde  judicium  fieri.." 
a  plain  enough  statement  that  the  king  does  not  make  the  judgment,  not- 
withstanding his  great  interest  in  the  case.  Cf.  in  the  agreement  under 
which  the  bishop  comes  to  court  the  promise  that  the  trial  shall  not  be 
delayed  beyond  the  end  of  September  "nisi  per  consensum  episcopi,  vel  per 
tales  terminos  quales  judices  legales  dictis  causis  inter  regem  et  episcopum 
juste  poni  debere  decernerent."  (p.  178).  Very  interesting  is  the  evidence 
of  the  trial  of  Anselm  upon  this  point.  The  king  was  bitterly  determined 
to  condemn  the  archbishop  and  tried  to  drive  the  court  to  make  the  judg- 
ment he  desired.  He  said:  "Quid  placet,  si  hxc  non  placent?  Dum  vivo 
parem  mihi  in  regno  meo  utique  sustinere  nolo.  Et  sic  sciebatis  eum  tanto 
in  causa  sua  robore  fultum,  quare  permisistis  me  incipere  placitum  istud 
contra  eum?  Ite,  consiliamini,  quia,  per  Vultum  Dei,  si  vos  ilium  ad 
voluntatem  meam  non  damnaveritis,  ego  damnabo  vos."  Eadmer,  62.  He 
failed  however  and  was  obliged  to  accept  his  failure :  "Quod  ille  repressa 
sustinuit  ira,  rationi  eorum  palam  ne  nimis  offenderentur  contraire  prac- 
cavens."  Eadmer,  64.  In  the  case  of  Becket,  the  king  says:  "Cito  facite 
mihi  judicium  de  illo,"  and  clearly  indicates  the  kind  of  judgment  which 
he  wishes,  Hoveden  I.  228,  and  Fitzstephen  says:  "Rex  exegit  judicium," 
Materials,  HI.  52,  and  cf.  Ibid.  IV.  42.  An  interesting  instance  of  the 
king's  asking  the  advice  and  judgment  of  the  curia,  not  in  a  suit  at  law, 
is  to  be  found  in  the  Chron.  Mon.  de  Bella,  164-165.  On  the  abbot  of 
Battle's  asking  that  a  charter  decayed  by  age  be  renewed,  the  king  said : 
"Non  hoc,  inquit  rex,  nisi  ex  judicio  curiae  mese  facturus  sum."  Later 
"rege  super  hoc,  si  faciendum  esset  necne,  judicium  procerum  requirente, 
decet,  inquit  Ricardus  de  Luci,  decet  vos  si  placet  domine  cartam  ecclesiae 
de  Bello  renovare."  Evidence  that  this  conforms  to  the  general  practice  is 
hardly  necessary.  Says  Beaumanoir,  Chap.  Ixvii  (ed.  Salmon)  c.  1883,.. 
"la  coustume  de  Beauvoisins  est  tele  que  li  seigneur  ne  jugent  pas  en  leur 
court,  mais  leur  homme  jugent." 

"The  writer  says  it  is  the  laymen  who  call  out  but.  as  the  decision  was 
perfectly  just,  it  is  likely  that  some  of  the  bishops  besides  Lanfranc  joined 
in  it. 

"'Similar  confusion  in  the  court  is  not  infrequently  recorded.  In  the 
bishop  of  Bath's  court,  Madox.  I.  iii.  after  the  evidence  was  presented  and 
when  the  court  should  proceed  to  judgment  some  tumult  arose,  "aliis  bona 
laudantibus,  aliis  ex  adverso  tumultuantibus."  In  the  case  narrated  in 
the  Chron.  Mon.  de  Bello,  87-104.  the  laughter  of  all  at  the  humor  of  the 
icing  is  related,  and  twice  the  murmurs  of  the  assembly  against  the  bishop 
Similar  disorder  is  also  very  evident  in  the  trials  of  .^nselm  and  Becket. 
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themselves  to  the  bishop's  safe  conduct,  spoke  up  and  said,  that 
they  had  brought  him  there  to  do  justice  to  the  king.  "I  am  ready" 
cried  the  bishop  "if  it  is  canonically  judged  that  I  ought  to  respond 
despoiled,  for  I  will  not  in  this  trial  transgress  the  law  of  my 
order."-*  Then  Roger  Bygod-'  turned  to  the  king.  "You  ought,''  he 
said,  "to  say  to  the  bishop  of  what  you  wish  to  appeal  him,-"  and 
if  he  answers  cause  him  to  be  judged  upon  his  answer,  and  if  he 
does  not  answer  take  counsel  with  your  barons  as  to  what  should 
be  done.""  Things  were  thus  drifting  rapidly  against  the  bishop's 
contention  and  he  again  emphatically  repeated  his  refusal  of  lay 
jurisdiction,  but  Hugh  de  Beaumont  for  the  king,  ex  prcecepto  regis, 
rising,  made  formal  accusation  stating  fully  and  specifically  the 

"In  raising  this  technical  point,  the  exceptio  spolii,  which  he  very  pos- 
sibly derived  from  the  Pseudo-Isidore,  see  Pollock  and  Maitland,  H.  E.  L. 
I.  117,  the  bishop  was  trying  again  to  confuse  the  issue.  There  was  no 
question  of  his  bishopric  before  the  court,  nor  directly  of  his  fief  but,  as 
Hugh  de  Beaumont  makes  clear  in  his  detailed  statement,  the  question  was 
whether  he  had  not  been  unfaithful  to  his  sworn  feudal  duty.  The  taking 
in  hand  of  his  fief  in  advance  of  the  decision  of  this  question  was  a  very 
different  thing  from  the  sort  of  disseissin  which  the  courts  would  recog- 
nize as  giving  a  right  to  this  exception.  Cf.  Bracton's  N.  B.,  pi  11 13; 
1 136;  M.  Par.  VI.  74.  In  the  present  case  the  bishop  was  called  upon  to 
answer  before  the  court  in  regard  to  nothing  of  which  he  had  been 
despoiled. 

"Father  of  Hugh,  first  Earl  of  Norfolk,  who  had  taken  part  in  the 
revolt,  but,  admitted  to  the  king's  favor,  he  appears  in  the  court  as  one 
of  its  members  in  the  trial  of  his  fellow  rebel.  Freeman,  William  Rufus  I. 
36,  98. 

**The  word  "appeal"'  is  of  course  a  technical  word,  indicating  that  a 
criminal  charge  was  made  against  the  accused  by  an  individual  acting  in 
his  private  capacity.  How  far  we  are  warranted  in  regarding  it  as 
technical  here,  is  doubtful.  The  writer  is  plainly  not  careful  to  use  tech- 
nical language.  But  see  rex  tc  appellat  in  the  formal  opening  which  fol- 
lows and  other  cases  of  the  use  of  the  word.  The  case  certainly  is  an 
appeal  whether  the  writer  was  conscious  of  the  technical  meaning  of 
the  term  or  not. 

"This  should  be  the  regular  and  formal  opening  of  the  case.  That 
it  had  been  so  long  deferred,  that  so  much  discussion  had  preceded  it, 
shows  how  unusual  had  been  the  line  of  action  followed  by  the  accused, 
and  also  that  with  the  deliberative  character  of  the  court  such  action  was 
entirely  possible.  A  formal  opening  seems  to  have  been  the  regular  rule, 
followed  by  an  equally  formal  reply  by  the  defendant,  but  there  is  no 
trace  of  any  fore-oath,  nor  of  an  oath  of  any  kind  from  the  parties. 
The  openings  are  speeches.  In  the  Chron.  Mon.  de  Bello,  88,  the  abbot's 
case  is  opened  by  Richard  de  Luci ;  in  the  case  on  page  107  two  repre- 
sentatives of  the  abbot  speak,  ex  ordine  exposuerunt;  in  the  bishop  of 
Baths  court  the  prior  opens  the  case.  The  opening  should  regularly  be 
followed  by  a  speech  from  the  other  side  arguing  against  the  case  pre- 
sented, or  by  a  statement  of  the  opposing  case.  In  the  first  Battle  Abbey 
case  cited  above,  the  chancellor  called  on  the  bishop  to  reply ;  in  the  case 
on  page  107.  the  defendant  calls  attention  to  the  lack  of  a  seal  on  the  char- 
ter submitted  by  the  other  side,  "ne  nihil  objicere  videretur." 
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king's  case.^'    Again  the  bishop  refused  to  plead  except  under  the 
conditions  he  had  stated.^® 

On  this  a  tumuh  broke  out  in  the  assembly,  some  calling  out 
arguments  and  others  insults,  says  the  writer.  In  the  midst  of  the 
confusion  apparently,  the  bishop  of  Coutances  suggested  to  Lan- 
franc  that  the  bishops  and  abbots  should  retire  and  with  some  of 
the  barons  and  earls  should  decide  whether  the  bishop's  demand 
that  he  be  reinvested  before  pleading  should  be  granted  or  not.^'' 

**The  narrative  of  this  trial  is  so  circumstantial  that  if  the  king  had 
personally  taken  an  active  part  in  conducting  it,  the  fact  would  surely 
have  been  noted.  The  ex  praecepto  regis,  which  introduces  Hugh  de 
Beaumont's  action,  raises  the  question  whether  the  king  was  not  always 
represented  by  some  member  of  the  court  when  he  was  a  party  to  a  suit 
before  it.  This  seems  altogether  likely,  but  the  evidence  does  not  permit 
a  positive  assertion.  The  somewhat  greater  share  which  William  IT. 
takes  in  the  trial  of  Anselm  at  Rockingham,  in  a  closely  parallel  case,  is 
clearly  that  of  a  party  deeply  interested  in  the  outcome  and  seems  to  be 
noted  as  exceptional.  Nearly  all  the  cases  cited  in  these  notes  from  the 
reign  of  Henry  H.  show  that  king  taking  a  hand  freely  in  the  immediate 
conduct  and  direction  of  proceedings  of  all  kinds,  but  the  fact  may  be 
due  to  his  personal  character.  In  political  sessions  of  the  curia,  it  was 
not  infrequent  that  someone  spoke  for  the  king.  See  M.  Par.  III.  380;  IV. 
185,  187.  In  1244  that  the  king  speaks  ore  propria  is  noted  as  if  it  were 
unusual.  Ibid.  IV.  362.  But  later  (p.  365),  others  speak  for  him,  and  yet 
he  suddenly  appears  in  person,  "rex  solus  festinanter  et  ex  abrupto 
advenit." 

""Episcopus  autem  Hugoni  respondit:  Hugo,  dicas  quicquid  volueris. 
non  tibi  tamen  hodie  respondebo,  nee  accusationem  aliquam  recipiam.  vel 
placitum  aliquod  ingrediar  usque  quo  juste  judicetur  quod  dispoliatus 
debeam  placitare,  vel  canonice  de  episcopatu  meo  investiar ;  et  postea 
de  quibuscunque  rex  me  appellaverit  voluntarie  respondebo."  (p.  181). 
The  form  of  the  bishop's  answer  shows  how  informal  were  the  pro- 
ceedings at  this  point. 

*'The  proposition  of  the  bishop  of  Coutances  that  the  point  in  dispute  be 
decided  by  a  committee  of  the  court  was  in  accordance  with  a  very  fre- 
quent practice  of  the  feudal  courts.  They  often  committed  their  function 
of  making  a  judgment  to  a  selected  body  of  their  own  membership 
though,  as  may  be  seen  in  the  judgments  made  in  the  present  case,  such 
a  proceeding  was  entirely  optional.  Instances  will  be  found  in  Round, 
Calendar  Nos.  712.  1190,  1212,  1257,  this  last  in  a  private  court.  There 
the  committee  is  said  to  be  electi,  but  it  is  not  said  by  whom.  So  also  in 
the  Usatici  Barchinone,  c.  80 :  "Judicium  in  curia  datum,  vel  datum  a 
judice  de  curia  electo,  ab  omnibus  sit  acceptum  et  omni  tempore  secutum." 
In  the  trial  of  Thomas  Becket.  in  the  first  judgment  against  the  arch- 
bishop. Materials,  IV.  42,  the  committee  was  appointed  by  the  king, 
"Egrediuntur  mox  ad  judicium  quos  rex  ipse  judices  ex  nomine  dessig- 
nabat."  In  the  court  of  the  bishop  of  Bath,  Madox  I.  iii,  the  judgment 
is  made  by  a  committee  secedentes  a  turba.  On  one  occasion  William  I. 
seems  to  have  submitted  a  case  between  two  monasteries  to  a  committee 
of  bishops  and  abbots  alone  who  withdrew  into  a  chamber  and  made  a 
judgment  which  the  king  confirmed.  Round  Calendar,  No.  11 14.  See 
Liebermann,  Gesetse,  II.  701,  Article  Urteilfinder.  A  confirmation  by  the 
court  seems  regularly  to  follow  the  committee  decision.  See  M.  Paris. 
IV.  362.  Some  of  the  cases  of  consultation  apart  by  members  in  political 
meetings  of  the  curia,  to  which  reference  is  made  in  note  :^7,  may  be  cases 
of  action  by  committees.     On  the  possible   derivation  of  the  committee's 
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"It  is  not  necessary  that  we  should  go  out,"  said  Lanfranc,  "let 
the  bishop  and  his  men  go  out,  and  we  clerics  and  laics  will  judge 
equitably  what  we  ought  justly  to  do."'^  To  this  bishop 
William  agreed,^^  but  in  going  he  admonished  the  bishops  to  do 
nothing  contrary  to  the  canons.  "Go  on,*"  said  Lanfranc,  "for 
we  shall  do  justly  whatever  we  do,"  and  Hugh  de  Beaumont  cried 
out  to  the  bishop.  "If  I  am  not  able  to  judge  you  and  your  order 
today,  never  shall  you  and  your  order  judge  me  further;"''  and 
the  bishop  in  reply  again  refused  to  accept  any  except  canonical 
judges." 

It  is  very  evident  that  the  bishop's  refusal  to  accept  the  juris- 
diction of  the  court,  and  the  grounds  upon  which  he  based  his  re- 
fusal, were  unexpected,  and  that  the  assembly  was  greatly  troubled 
in  consequence.'-'     The  bishop  had  taken  his  position  with  great 

system  of  the  later  Parliament  from  this  practice,  see  Holdsworth,  as 
cited  in  note  i,  p.  i6.  An  illustration  in  the  transitional  period,  in  the 
Parliament  of  1305,  may  be  seen  in  Maitland  Memoranda  de  Parliamento, 
No.  454,  and  cf.  Maitland's  comment  at  page  xliv. 

"From  such  evidence  as  we  have  it  is  not  possible  to  say  that  the 
accused  was  required  to  go  out  of  the  court  while  the  judgment  was 
being  made,  but  I  am  inclined  to  think  that  he  was. 

""Ego,  inquit  episcopus,  libenter  egrediar."  The  bishop's  attitude  in 
general  towards  the  court  makes  it  impossible  to  consider  that  his 
libenter  means  that  he  had  really  any  choice  in  the  matter. 

^'A  clear  enough  statement  of  the  position  of  the  bishops  in  the  curia 
regis  on  the  same  footing  as  the  other  barons.  In  Becket's  case  the 
bishops  say :  "Non  sedemus  hie  episcopi,  sed  barones.  Nos  barones  et 
vos  barones  pares  hie  sumus."  Materials,  III.  52.  See  Constitutions  of 
Clarendon,  c.  xi. 

^The  conclusion  to  which  the  air  and  tone  of  this  whole  account 
conduce,  that  it  was  written  by  an  eye  witness,  is  strengthened  by  the  fact 
that  no  attempt  is  made  to  tell  what  went  on  in  the  court  while  the  bishop 
and  his  men  were  out.  It  seems  also  to  be  based  on  contemporary  mem- 
oranda, though  it  may  not  have  been  put  into  the  form  in  which  we  have 
it  until  later.     See  Symeon  of  Durham  I.  xxv. 

**H.  Boehmer,  Kirche  u.  Staat  in  England  u.  in  der  Normandie  (1889) 
174,  says  that  the  bishop  did  not  understand  the  distinction  which  Lan- 
franc makes  between  his  bishopric  and  his  fief.  This  opinion  will  not 
stand  the  test  of  a  careful  reading  of  the  bishop's  case.  It  is  quite  evident 
from  the  skill  with  which  he  chose  his  line  of  defense  that  he  had  the 
point  clearly  in  mind  from  the  start  and  knew  that  if  he  allowed  a  feudal 
trial  on  feudal  grounds  his  case  was  hopeless.  Cf.  notes  20  and  40. 
Boehmer  remarks  (p.  173)  that  the  position  which  the  bishop  takes  is 
in  agreement  with  the  principles  of  the  Pseudo-Isidore,  and  this  has  been 
also  noticed  by  Pollock  and  Maitland,  H.  E.  L.  I.  11 7-  Freeman, 
William  Rufus.  I.  104.  n.  i,  says  that  he  seems  to  have  had  a  copy  of 
the  False  Decretals  with  him.  In  the  trial  of  Anselm  at  Rockingham  in 
1095  he  reversed  his  position.  He  "was  the  man  who  above  all  others 
maintained  the  royal  jurisdiction  over  the  bishops."  Article  Carilef, 
Diet.  Nat.  Biography.  Eadmer  59-62.  The  same  position  as  the  bishop 
of  Durham  was  taken  by  bishops  in  France.  See  Luchaire,  Manuel  des 
Inst.  Prancaises.  559,  n.  i,  and  Vernon  Harcourt,  Steward,  272. 
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skill,  probably  for  the  first  time  in  English  history,  and  he  had 
fortified  himself  with  a  book  of  "Christian  law" — qtiam  hie  scrip- 
tarn  habeo — possibly  a  copy  of  the  Pseudo-Isidore,  as  has  been 
suggested.  Lanfranc,  however,  met  him  at  every  turn.  If  the 
point,  as  pushed  home  so  vigorously,  was  new  in  practice,  it  was 
logically  so  clearly  involved  in  earlier  cases,  as  well  as  in  the 
general  claims  which  the  church  was  making  that  the  lawyer  arch- 
bishop of  Canterbury  had  no  difficulty  in  seeing  to  what  conclusions 
it  led,  and  in  providing  for  them. 

The  writer  says  that  it  was  only  after  long  delay  that  the  bishop 
and  his  company  were  called  back  to  the  assembly.  The  judgment 
which  the  court  had  reached  was  made  known  to  him  by  the  arch- 
bishop of  York.  He  said  that  the  archbishop  and  the  curia  regis 
had  judged  that  he  must  do  right  to  the  king  before  he  was  re- 
invested with  his  fief.^^  Instantly  the  bishop  pitched  upon  this 
phrase :  it  was  that  he  might  be  judged  concerning  his  bishopric 
that  he  had  gone  out.  No  one  had  said  a  word  to  him  before  about 
his  fief,  nor  he  to  anyone.  The  judgment  means,  explained  the 
archbishop,  that  the  bishop  is  not  to  be  reinvested  with  anything 
before  he  has  done  justice  to  the  king.  The  bishop  then  demanded 
that  the  judgment  be  proved  to  him  to  be  canonical  and  just,  and 
Lanfranc  said  in  eflfect  that  the  judgment  was  just,  and  that  the 
bishop  knew  it  and  ought  to  accept  it,  or  make  formal  answer, 
contradicere.  Bishop  William  then  asked  to  be  allowed  to  take 
counsel  with  certain  of  the  bishops  and  was  told  by  Lanfranc  that 
the  bishops  were  his  judges  and  could  not  be  his  counsellors." 
William  appealed  directly  to  the  king  on  the  point  and  was  told 
to  consult  with  his  own  men,  for  he  could  have  no  aid  from  the 
king's,  and  he  went  out  to  advise  with  them.'* 

""The  use  of  the  term  curia  regis  in  announcing  the  two  formal  judg- 
ments which  were  made  by  the  court,  should  be  noticed.  The  notion  that 
this  term  was  in  any  way  especially  connected  with  the  small  curia,  A.  M. 
Chambers,  Const.  Hist,  of  England,  97,  or  with  any  institutional  change 
in  the  reign  of  Henry  I.  has  no  support  in  the  sources.  The  croniclers  use 
it  not  infrequently  of  William  I.'s  time.  Orderic  Vitalis  II..  263,  264; 
Chron.  Man.  de  Bello.  26. 

"As  the  accu.sed  was  an  ecclesia.stic,  this  was  not  a  case  which  could 
be  expected  to  involve  regularly  a  blood  judgment,  and  therefore  it  does 
not  come  under  the  exception  allowed  in  the  court  service  of  prelates 
in  c.  xi  of  the  Constitution  of  Clarendon. 

"The  right  of  the  accused,  or  of  a  party  to  the  case  before  the  court, 
to  go  apart  and  consult  with  his  friends  was  clearly  recognized  and  of 
frequent  exercise.  In  1102  Robert  of  Belleme  took  advantage  of  the 
custom  to  escape  trial.  "Cumquc  Rodbertus  licentiam.  ut  moris  est.  eundi 
ad  consilium  cum  suis  postulasset,  eademque  accepta,  egressjis  purgari 
se  de  objectis  criminibus  non  posse  agnovisset,  equis  celeriter  a.scensis,  ad 
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On  his  return  bishop  William  in  a  rather  long  speech  formally 
refused  to  accept  the  judgment  which  the  court  had  just  made  for 
the  reason  which  he  had  already  stated,  that  he  could  not  be  canon- 
ically  judged  by  a  lay  tribunal,  and  closed  with  a  formal  appeal  to 
the  pope,  the  final  act  for  which  he  had  no  doubt  been  preparing 
from  the  beginning.  To  this  speech  Lanfranc  replied  that  he  was 
not  judging  him  as  a  bishop  but  concerning  his  fief,  as  the  bishop 
of  Bayeux  had  been  judged  before  the  king's  father,  "de  feodo 
suo,  nee  rex  vocabat  eum  episcopum  in  placito  illo,  sed  fratrem 
et  comitem."^®  After  a  brief  dispute  with  Lanfranc  on  this  point 
the  bishop  said  that  he  did  not  understand  the  distinction*"  and 

castella  sua  pavidus  et  anhelus  confugit.  Orderic  Vitalis,  IV.  170.  In  the 
bishop  of  Bath's  court  the  prior  spoke  for  the  church,  "habito  cum 
fratribus  consilio."  Madox,  I.  in.  In  the  case  in  the  Chron.  Mon.  de 
Bello,  108,  the  king  in  directing  the  abbot  to  go  out  to  take  counsel  gives 
him  a  plain  hint  as  to  what  he  should  decide  upon.  In  the  case,  Ibid.,  97, 
Richard  de  Luci  makes  formal  (surgens)  request  that  the  king  will  permit 
the  abbot  "consilium  cum  amicis  suis  secretius  habere."  In  this  case  the 
counsellors  are  members  of  the  court  and  the  king  goes  out  of  the  room 
while  they  consult.  They  seem  almost  like  a  committee  of  the  court  to 
form  a  judgment,  but  the  long  speech  of  the  chancellor,  Thomas,  who 
is  chosen  as  their  mouthpiece,  when  the  court  resumes,  is  not  a  judg- 
ment but  an  argument  for  the  bishop.  The  same  practice  in  an  ecclesi- 
astical court  may  be  seen,  Ibid..  175-176.  The  bishops  advise  both  Anselm 
and  Becket  to  submit  to  the  king,  but  such  counsel  is  quite  different  from 
that  desired  in  the  conduct  of  a  case  before  the  court.  The  bishops 
definitely  refused  counsel  of  that  kind  to  Anselm.  Eadmer,  56.  The 
first  right  of  the  king  to  the  counsel  of  his  vassel  who  is  at  the  same 
time  the  vassal  of  another  is  clearly  implied  in  the  statement  about  Nigel 
d'Oily.  Chron.  Mon.  Abingdon.  II.  133.  Counsel  of  the  sort  asked  for  by 
the  bishop  is  different  from  that  of  the  professional  or  semi-professional 
advocate  who  developed  in  the  course  of  the  thirteenth  century.  Full 
provisions  in  regard  to  such  counsel  are  given  in  the  Assizes  of  Jerusalem, 
Livre  Jean  d'Ibelin  cc.  x  ff.  The  siegneur  might  assign  such  duty  to 
any  member  of  his  court  but  no  one  could  plead  against  his  lord  or  his 
man  without  the  consent  of  the  seigneur.  Ibid.  c.  xxv.  Other  thirteenth 
century  codes  contain  provisions  regarding  the  advocate.  The  practice  of 
consultation  apart  in  political  sessions  of  the  curia  regis  may  be  seen  in 
M.  Par.  III.  381;  IV.  185-188.  and  362.  This  seems  to  me  at  least  a 
more  probable  explanation  than  that  suggested  by  Ramsay,  Dawn  of  the 
Constitution,  80,  and  to  apply  also  to  the  other  cases  there  referred  to, 
Foundations  of  England,  II.  194,  and  Angevin  Empire,  46.  Consultation 
by  members  of  a  local  popular  court  in  a  matter  political  rather  than 
judicial  in  character  is  recorded  in  Bracton's  Note  Book,  pi.   1730. 

^This  passage  suggests  the  possibility  that  this  particular  method  of 
dodging  the  difficulty  presented  by  the  double  position  of  the  bishop  may 
have  been  adopted  in  the  earlier  case  at  Lanfranc's  suggestion.  He  cer- 
tainly remembers  clearly  the  exact  point.  According  to  Fitzstephen 
there  was  also  some  allusion  to  the  case  of  Bishop  Odo  in  the  discus- 
sions attending  the  trial  of  Thomas  Becket.    Materials,  III.  65. 

*°This  looks  like  a  deliberate  falsehood  on  the  part  of  the  bishop. 
To  one  with  as  keen  a  mind  as  his,  who  had  had  so  much  to  do  with 
public  affairs  as  he.  the  double  position  of  the  bishop  in  the  feudal  state 
must  have  been  evident  and  the  contradiction  clear  enough  to  suggest  its 
advantage  for  him  in  his  present  straits.     See  notes  20  and  35. 


290  COLUMBIA  LAW  REVIEW. 

asked  to  be  allowed  to  go  to  Rome  according  to  his  appeal.  This 
demand  brought  before  the  court  another  point  upon  which  judg- 
ment must  be  passed,  and  the  accused  was  again  told  to  go  out, 
"et  rex,  cum  suis  habito  consilio,  dicet  tibi  quid  sibi  placuerit." 
When  the  bishop  returned,  however,  it  was  not  the  king  but  Hugh 
de  Beaumont  who  made  known  to  him  the  judgment  of  the  court.*^ 
This  had  gone  beyond  a  decision  of  the  request  which  the  bishop 
had  made  and  was  in  effect  a  final  decision  of  the  case  though  not 
upon  the  merits  of  the  original  accusation.  The  bishop  was  in- 
formed that  on  account  of  his  refusal  to  plead  and  of  his  apf>eal 
to  Rome,  the  court  (curia  regis)  had  declared  his  fief  to  be  for- 
feited." 

This  is  evidently  the  technical  end  of  the  case,  but  after  some 
conversation  between  Hugh  de  Beaumont  and  the  bishop,  going 
over  again  some  of  the  points  earlier  made,  the  king  interfered 
for  the  second  time,  so  far  as  is  directly  stated  in  the  narrative, 
and  demanded  that  since  the  bishop  would  not  accept  the  judg- 
ment of  his  court,  his  castle  should  be  surrendered  before  going 
to  Rome.  This  demand  the  bishop  resisted,  attempting  to  fall 
back  upon  the  safe  conduct  which  certain  barons  had  guaranteed 
him,  and  therje  was  much  conversation  on  the  question,  Lanfranc 
sustaining  the  king's  demand,*^  and  finding  reason  against  the 
bishop's  appeal  to  the  safe  conduct,  but  no  formal  action  by  the 
court  is  stated.  The  bishop  finally  yielded  to  the  reiterated  declara- 
tion of  the  king  that  he  would  not  let  him  out  of  his  hands  until 
his  castle  was  surrendered.    Disputes  then  followed  on  some  minor 

"This  may  be  the  actual  Rechtsgebot,  the  final  and  legalizing  pro- 
nouncement of  the  judgment  of  the  court,  in  which  case  Hugh  de  Beau- 
mont was  probably  directed  by  the  king  to  make  it  known.  Or  it  may 
be  the  formal  announcement  by  the  court  of  the  judgment  it  had  reached, 
which  would  become  final  and  binding  when  the  king  signified  his  assent. 
Such  a  formal  statement  by  a  single  member  of  the  court  speaking  for 
the  rest,  probably  to  make  known  the  judgment  to  the  lord,  seems-  to 
have  been  not  uncommon.  Cart.  Mon.  Clone.  I.  14.  See  also  the  con- 
troversy between  the  barons  and  the  bishops  as  to  which  shall  pro- 
nounce the  judgment  of  the  court  in  one  portion  of  the  case  against 
Thomas  Becket.  Materials,  III.  52.  On  the  Rechtsgebot,  see  my  Origin 
of  the  English  Constitution,  64,  n.  7.  For  a  good  example  of  it  in  a  case 
under  Geoffrey  in  Normandy,  see  Delisle.  Actes  de  Henri  II.,  Introd. 
138,  n.  I.  It  is  from  this  that  comes  the  absolute  veto  of  the  king  on 
legislation  of  the  later  Parliament. 

"Regarding  the  bishop  as  a  baron,  this  is  in  every  respect  a  correct 
judgment.  It  has  its  exact  legal  parallel  in  the  case  of  Robert  of  Belleme. 
Orderic  Vitalis,  IV.  170,  and  in  the  judgment  pronounced  against  King 
John  in  1202  by  Philip  IFs  court  declaring  his  French  fiefs  forfeited. 

"And  quite  rightly.  The  bishop  could  find  no  possible  ground  on 
which  justly  to  retain  possession  of  his  castle  after  he  had  forfeited  his 
fief. 
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points,  on  all  of  which  the  bishop  was  forced  to  yield  to  the  king. 

The  case  of  the  bishop  being  finally  finished,  William  de 
Merlao,  a  man  of  the  bishop  of  Coutances,  rose  and  addressing 
the  king  complained  that  some  of  the  bishop  of  Durham's  men  had 
seized  cattle  belonging  to  his  lord  and  that  they  had  not  been  able 
to  obtain  compensation.  He  prayed  the  king  to  secure  it  for  his 
lord.  The  king  referred  the  request  to  the  court.  "Barons,"  he 
said,  "see  if  I  can  justly  implead  the  bishop,"**  and  Lanfranc 
answered  that  it  could  not  justly  be  done,  because  the  bishop  no 
longer  held  anything  of  the  king,*'  and  was  entitled  to  safe  con- 
duct. The  account  follows  the  bishop  to  Normandy,  but  contains 
nothing  further  for  our  purposes. 

Two  later  curia  regis  trials  of  great  ecclesiastics  upon  similar 
charges  are  fully  reported  and  of  special  interest,  the  trial  of 
Anselm  in  1095  at  Rockingham,  and  the  trial  of  Thomas  Becket 
at  Northhampton  in  11 64.  In  both  cases  the  charge  seems  to 
have  been  lese-majesty,  against  Anselm  for  recognizing  Urban 
as  pope  without  the  permission  of  the  king,  and  against  Becket 
for  refusing  to  obey  a  royal  summons  to  court,  at  least  this  was 
the  charge  at  the  beginning  of  his  case. 

The  account  of  the  trial  of  Anselm  which  is  g^ven  us  by 
Eadmer*®  is  that  of  an  eye  witness,  but  it  is  much  less  objective 
and  impartial  than  the  account  which  we  have  been  following  of 
the  trial  of  the  bishop  of  Durham,  and  it  is  so  untechnical  in  char- 
acter that  it  is  not  easy  to  use  it  for  the  present  purpose.  Some 
points,  however,  are  sufficiently  clear  and  have  been  referred  to 
in  the  notes.  Of  the  trial  of  Becket  we  have  important  accounts 
which  supplement  each  other  satisfactorily  and  give  us  many 
details.*^     One  especially  is  by  an  eye  witness  who  evidently  had 

"See  n.  21.  This  is  plain  here  again  and  also  in  the  two  formal  judg- 
ments already  pronounced  by  the  court. 

"Lanfranc's  answer  is  defensible  legally  only  on  the  narrowest  ground 
of  the  strictly  feudal  jurisdiction  of  the  curia  regis,  and  this  is  probably 
what  he  meant,  but  it  was  undoubtedly  politic  and  morally  right.    See  n.  9. 

*'Eadmer,  Historia  Novorum,    (Rolls   Series)    53-67. 

"In  Robertson,  Materials  for  the  History  of  Thomas  Becket  (Rolls 
Series)  in  seven  volumes,  as  specifically  referred  to  in  the  preceding  notes. 
The  account  of  Fitzstephen  in  Vol.  III.  shows  considerable  legal  knowl- 
edge. The  description  of  the  appeal  of  default  of  justice  which  is  given 
in  one  of  the  accounts  of  the  trial  (the  Anonymous  Author,  IV.  40-41) 
is  so  incorrect  in  some  particulars  that  it  creates  at  first  a  presumption 
against  the  legal  accuracy  of  this  account,  but  in  the  main  the  presumption 
is  not  justified.  The  legal  details  of  the  Anonymous  Author  are  fairly 
accurate.  Of  the  appeal,  he  twice  says  that  it  is  a  new  constitution 
which  of  course  it  was  not,  as  it  was  universal  in  the  feudal  world. 
It   is   probable,   however,   that   Henry   II.    introduced   by   legislation   some 
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some  technical  knowledge  of  the  law.  References  have  also  been 
made  in  the  notes  to  points  of  interest  in  this  trial  bearing  upon 
specific  questions  of  procedure. 

Here  I  wish  to  indicate  the  general  conclusion  that  at  most, 
with  two  apparent  exceptions,  both  of  which  are  in  reality  doubt- 
ful exceptions  to  any  rules  of  procedure,  these  two  cases  are,  so 
far  as  we  are  able  to  decide  upon  their  details,  in  full  agreement 
with  the  other  cases  cited.  The  exceptions  referred  to  are  first, 
that  in  both  cases  the  accused  seem  not  to  have  been  present  regu- 
larly in  the  formal  sessions  of  the  curia,  and  second,  that  they 
seem  to  have  had  the  counsel  of  the  bishops,  either  as  allowed 
them  by  the  courts  or  as  thrust  upon  them  by  the  ecclesiastics 
themselves.  In  neither  instance,  however,  do  the  prelates  seem 
to  have  given  counsel  upon  points  involved  in  the  actual  trial, 
but  upon  the  general  conduct  of  the  accused,  and  upon  the  carry- 
ing out  of  the  sentence  of  the  court.  The  same  thing  is  to  be 
said  of  all  the  cases,  French  and  English,  which  I  have  read: 
while  in  most  cases  the  record  is  brief,  and  clear  details  of  pro- 
cedure not  frequent,  when  they  do  appear  they  are  in  harmony 
with  those  to  be  found  in  the  more  full  accounts. 

From  the  cases  which  I  have  been  able  to  bring  together  in 
text  and  notes,  it  does  not  seem  to  me  possible  to  say  that  any 
definite  procedure,  or  order  of  procedure,  was  required  in  the  great 
curia  regis  as  formally  necessary.  We  can  only  say  that  certain 
forms  or  rules  were  so  common,  or  in  the  case  of  some  of  them 
perhaps,  so  universal  that  there  is  a  presumption  that  they  were 
formal  and  required,  of  the  nature  of  fixed  rules. 

There  should  be  a  formal  opening  in  which  the  case  of  the 
plaintiflf  or  appellant  is  stated;  to  this  the  defendant,  or  the  ac- 
cused, should  make  a  formal  answer,  contradicere,  or  formally 
abandon  his  case.  In  the  trial  there  might  be  much  set  argument 
and  explanation  addressed  to  the  court  by  the  parties,  or  their 
representatives,  apparently  under  no  very  formal  regulations,  and 
evidence  oral  or  written  might  be  produced,**  and  members  of 

new  details  in  its  operation,  especially  in  the  method  of  proving  a  de- 
fault, and  that  the  author  is  confusing  these  with  the  appeal  itself.  The 
description  of  the  appeal  which  the  Anonymous  gives  does  not  differ 
materially  from  the  caricature  of  it  which  we  might  expect  from  an 
angry  baron  who  felt  himself  injured  by  it.  It  may  represent  what 
Archbishop  Thomas  thought  of  it. 

*"As  the  case  against  the  bishop  of  Durham  never  came  to  a  trial 
upon  the  real  issue,  there  was  no  opportunity  for  the  introduction  of 
evidence  but  it  is  clear  from  many  of  the  cases  cited  in  the  notes  that 
evidence  both  written  and  oral  might  be  produced  by  either  party  and 
often  in  what  seems  a  quite  informal  way.  In  the  case  in  the  bishop  of 
Bath's   court   both   oral   and   written   evidence   was    introduced. 


PROCEDURE  IN  FEUDAL  CURIA   REGIS.        393 

the  court  were  free  to  interrupt  by  question  or  objection.  Prob- 
ably both  parties,  certainly  the  accused,  or  the  defendant,  had  the 
right  to  retire  from  the  court  and  take  counsel  with  his  own  men, 
but  he  could  not  have  such  counsel  from  the  members  of  the 
court;  they  were  his  judges.  The  court  rendered  judgment  from 
time  to  time,  as  the  suit  went  on,  upon  such  questions  as  arose, 
probably  in  the  absence  of  the  accused,  and  might  even  turn  a  judg- 
ment upon  a  special  point  into  a  final  judgment  upon  the  case  as  a 
whole.  We  get  no  evidence  of  any  formal  process  by  which  a 
judgment  was  reached,  by  vote  or  otherwise.  The  majority  opinion 
of  the  court  plainly  made  the  judgment,  but  what  the  opinion  of 
the  majority  was,  seems  to  have  been  ascertained  by  free  dis- 
cussion and  indicated  often  by  the  more  or  less  disorderly  out- 
cries of  the  members  of  the  court.  When  it  was  known,  the  party 
who  had  gone  out  was  recalled  and  the  decision  formally  an- 
nounced to  him,  either  by  the  moderator  or  by  some  member  of 
the  court  designated  for  the  purpose.  The  part  taken  by  the 
king,  or  by  the  moderator  of  the  court,  in  the  ongoing  of  an 
ordinary  case,  and  the  amount  of  indirect  influence  which  he  might 
have  on  the  making  of  the  final  decision  are  left  somewhat  in 
doubt.  It  seems  reasonably  clear  that  when  the  king  was  a  party 
in  the  case  he  took  no  part,  or  almost  no  part  in  the  proceedmgs. 
When  we  have,  however,  taken  everything  into  account  which 
seems  to  be  at  all  formal,  it  must  still  be  said  that  in  judicial  pro- 
ceedings before  the  great  curia  regis  there  was  much  informality 
and  much  of  the  freedom  of  discussion  of  a  deliberative  body. 
This  is  only  what  we  should  naturally  expect  at  a  time  when  no 
sharp  line  was  drawn,  either  in  action  or  in  theory,  between  the 
legislative  and  judicial  functions  of  the  curia. 

George  Burton  Adams. 
Yale  University. 
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THE  PROGRESSIVENESS  OF  THE  UNITED 
STATES  SUPREME  COURT. 

During  the  past  two  years,  there  has  been  much  agitation 
directed  against  the  Supreme  Court  of  the  United  States,  frequent 
reference  to  "judicial  oligarchy,"  "usurpation"  and  the  like,  and 
demands  for  fundamental  changes  in  the  judicial  system  under 
the  Constitutions,  not  only  of  the  States  but  of  the  United  States. 
An  evil  is  alleged  to  have  grown  up  requiring  radical  measures 
for  its  correction — an  evil  consisting  in  the  supposed  tendency  of 
the  National  Supreme  Court  to  invalidate  by  its  decisions  the  liberal 
and  progressive  State  legislation  of  the  day. 

There  is  grave  danger  that  through  constant  iteration  the 
truth  of  this  charge  will  be  assumed,  and  that  the  discussion  will 
be  confined  to  the  form  of  remedy  needed. 

The  Bar  of  this  country  has  too  long  neglected  its  duty  in 
allowing  this  charge  to  take  root  in  the  minds  of  laymen,  swayed 
by  unanswered  articles  in  popular  magazines  and  by  uninstructed 
orators  on  the  stump.  Unless  the  Bar  and  the  law  reviews  set  the 
real  facts  constantly  before  the  people,  a  complete  misconception 
of  our  greatest  Court  may  prevail  to  the  detriment  of  its  influ- 
ence and  of  its  powers.  The  falsity  of  the  charge  is  easily  to  be 
proved. 

The  reformers  who  claim  that  the  Court  stands  as  an  obstacle 
to  "social  justice"  legislation,  if  asked  to  specify  where  they  find 
the  evil  of  which  they  complain  and  for  which  they  propose 
radical  remedies,  always  take  refuge  in  the  single  case  of  Lochner 
V.  New  York  decided  by  the  United  States  Supreme  Court  in 
1905,  in  which  the  Court  held  unconstitutional  the  bakers'  lo-hour 
day  law  of  New  York.^ 

Yet  a  single  case  does  not  necessarily  prove  the  existence  of  an 
evil.  If  the  evil  is  as  serious  as  is  claimed,  it  ought  to  be  easy 
to  point  out  numerous  other  cases. 

The  years  1887  to  191 1  inclusive  have  constituted  the  period 
most  productive  of  progressive  and  liberal — even  radical — social 
and  economic  legislation  in  the  United  States.  The  evil,  if  it 
exists,  must  have  grown  up  during  these  years  and  should  appear 
in  the  decisions  of  the  Supreme  Court  of  the  United  States  in 
cases  arising  under  the  "due  process"  and  "equal  protection  of  the 

'Lochner  v.  New  York  (1905)  198  U.  S.  45. 
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law"  clauses  of  the  Fourteenth  Amendment ;  for  under  those 
clauses  practically  all  State  legislation  of  this  kind  can,  sooner 
or  later,  be  brought  before  that  Court. 

The  records  show  that  between  these  years — 1887  to  191 1  in- 
clusive * — the  United  States  Supreme  Court  rendered  over  560 
decisions  based  on  these  clauses  of  the  Federal  Constitution  and 
involving  the  validity  of  State  statutes  or  other  form  of  State 
action.'  Examination  of  these  560  cases  conclusively  proves  that 
the  alleged  evil  in  the  trend  of  the  Court  is  a  purely  fancied  one ; 
for  out  of  these  560  there  are  only  two  cases  (other  than  the 
Lochner  Case)  in  which  any  State  law,  involving  a  social  or 
economic  question  of  the  kind  included  under  the  phrase  "social 
justice"  legislation,  has  been  held  unconstitutional  by  the  Su- 
preme Court.  One  of  these  two  possible  exceptions  is  the  Con- 
nolly Case  *  in  which  the  Court,  in  1902,  held  invalid  an  Illinois 
anti-trust  law  because  it  illegally  discriminated  in  favor  of  cer- 
tain classes ;  the  other  exception  is  a  case  of  minor  importance — 
the  Allgeyer  Case^ — in  which,  in  1897,  ^  Louisiana  law  depriving 
citizens  of  the  right  to  order  insurance  by  mail  from  foreign 
insurance  companies  was  held  invalid  as  an  interference  with 
liberty  of  contract.  Even  if  it  be  assumed  that  all  three  of  these 
exceptional  cases  were  wrongly  decided — three  cases  out  of  560^ 
yet  any  court,  or  any  official  body — executive  or  legislative — which 
on  any  particular  subject  makes  only  three  mistakes  in  twenty- 
five  years,  certainly  has  a  remarkable  record.  Even  the  People 
themselves,  in  their  referendums  or  recalls,  might  easily  err  once 
every  eight  years. 

The  National  Supreme  Court,  so  far  from  being  reactionary, 
has  been  steady  and  consistent  in  upholding  all  State  legislation 
of  a  progressive  type.  When  this  fact  is  once  firmly  grasped,  it 
becomes  clear  that  there  is  no  necessity  for  the  introduction  of 
the  new  remedy — recall  of  judicial  decisions — or  for  its  applica- 
tion to  decisions  of  State  courts  on  questions  involving  the  "police 
power"  or  "social  justice."  For  if  any  State  court  be  found 
reactionary  or  inclined  to  deny  the  constitutionality  of  State  laws 
on  social  or  economic  matters,  a  very  simple  remedy  is  at  hand — 
the  enactment  of  a  single  change  in  the  Federal  Judiciary  Act, 

TJnited   States  Supreme  Court  Reports,  Volumes   123  to  222  inclusive. 
*In  the  nineteen  years  previous — ii868  to  1886 — there  were  only  46  cases 
decided  under  the  same  clauses. 

*Connolly  v.  Union  Sewer  Pipe  Co.  (1902)   184  U.  S.  540. 
•Allgeyer  v.  Louisiana  (1897)  165  U.  S.  578. 
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a  change  urged  by  many  lawyers  and  Bar  Associations.  The 
Supreme  Court  is  now  confined  to  passing  on  only  those  State 
statutes  whose  validity  under  the  Federal  Constitution  a  State 
court  has  upheld.  If  that  Act  shall  be  amended  so  as  to  provide 
that  an  appeal  may  be  taken  to  the  United  States  Supreme  Court 
on  a  decision  of  a  State  highest  court  denying  the  constitutionality 
of  a  State  statute,  the  people  of  this  country  can,  by  that  very 
slight  change  enacted  by  Congress,  be  fully  protected  against  any 
reactionary  State  courts  (if  such  exist)  ;  and  practically  every 
State  statute  involving  great  social  or  economic  questions  can 
then  be  quickly  and  finally  passed  upon  by  the  Supreme  Court  of 
the  Nation,  whose  progressiveness  cannot  be  denied. 

The  following  synopsis  of  State  legislation  upheld  by  the  Su- 
preme Court  during  the  past  twenty-five  years  is  the  best  proof 
of  its  success  in  dealing  with  the  new  and  advancing  conditions 
of  modern  sociological,  economical  and  business  life.  Lawyers 
and  laymen  alike  may  well  refresh  their  memory  with  the  actual 
record.' 

LABOR  LEGISLATION. 

The  Supreme  Court  has  upheld  every  State  labor  statute 
brought  before  it  under  these  clauses  of  the  Constitution  (with 
the  single  exception  of  the  New  York  lo-hour  labor  law)  as 
follows : — 

Wages,  Etc. 

8-hour  day  law  of  Utah,  for  miners  (1898);  Arkansas  law 
requiring  payment  of  all  unpaid  wages  to  railroad  employees  when 
discharged  (1899)  ;  Tennessee  law  requiring  redemption  in  money 
of  store  orders,  etc.,  given  to  employees  for  wages  (1902)  ;  Illi- 
nois coal  mining  classification,  coal  miner's  liability,  and  coal  mine 
inspection  law  (1901)  (1907);  Kansas  8-hour  law  for  labor  on 
public  works  (1903);  Ohio  mechanics'  lien  law  (1904);  8-hour 
law  for  women  of  Oregon  (1908)  ;  Arkansas  law  preventing  con- 
tracting for  wages  on  basis  of  screened  coal  mined  (1909)  ;  full 

•This  synopsis  includes  only  cases  appealed  under  the  clauses  of  the 
Fourteenth  Amendment.  There  are  of  course  many  State  statutes  of  a 
similar  nature  which  have  been  considered  by  the  Court  in  cases  involving 
only  the  question  whether  the  statute  was  or  was  not  repugnant  to  the 
Federal  jurisdiction  over  interstate  commerce.  Such  cases  will  show  an 
equal  progressiveness  on  the  part  of  the  Court — the  only  statutes  of  this 
nature  which  have  not  been  sustained  being  those  which  were  a  direct 
interference  with  the  powers  of  the  Federal  Government  over  such  com- 
merce. The  dates  gfivcn  in  the  text  are  dates  of  actual  rendering  of 
decisions,  not  dates  of  enactment  of  the  legislation. 
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train-crew  law  of  Arkansas  (1911);  Iowa  law  forbidding  rail- 
roads to  deduct  insurance  benefits  from  the  wages  due  employees 
for  injury   (191 1)/ 

Employees'  Injuries. 

The  Supreme  Court  has  upheld  every  State  statute  brought 
before  it  abrogating  or  modifying  the  fellow-servant  doctrine — 
i.  e.,  the  outworn  doctrine  that  an  employee  could  not  recover 
damages  for  injuries  due  to  the  negligence  of  a  fellow-employee,  as 
follows : — 

Laws  abrogating  or  modifying  the  fellow-servant  doctrine  on 
railroads  in  Iowa  (1888);  in  Minnesota  (1888);  in  Kansas 
(1895);  in  Indiana  (1899)  (1910)  !  i"  Mississippi  (1911)  ;  in 
Iowa  (1911)  ;  in  Arkansas  (1911)  ;  general  abrogation  of  fellow- 
servant  rule  of  Minnesota  (1905).* 

ANTI-TRUST  LEGISLATION. 

The  Supreme  Court  has  upheld  every  State  anti-trust  law 
brought  before  it  under  these  clauses  of  the  Constitution  with 
one  exception  (Illinois  1902),  and  that  exception  was  due  simply 
to  the  fact  that  the  Illinois  act  unconstitutionally  discriminated 
in  its  application  between  different  classes  of  persons.  The  fol- 
lowing laws  have  been  sustained : — 

Anti-railroad  consolidation  law  of  Kentucky  (1896)  ;  anti- 
trust laws  of  Texas  (1905)  (1909),  of  Kansas  (1905),  of  Ar- 
kansas (1909),  of  Mississippi  (1910),  of  Tennessee  (1910)  ; 
combination  law  of  Wisconsin  ( 1904)  J  law  of  Iowa  against  com- 
binations fixing  rates  (1905);  anti-railroad  consolidation  act  of 
Minnesota  (1896).^ 

'Holden  v.  Hardy  (1898)  169  U.  S.  366;  St.  Louis  etc.  R.  R.  v.  Paul 
(1899)  173  U.  S.  404;  Knoxville  Iron  Co.  v.  Harbison  (1901)  183  U.  S.  13; 
Consolidated  Coal  Co.  v.  Illinois  (1902)  185  U.  S.  203;  Wilmington  Star 
Min.  Co.  V.  Fulton  (1907)  205  U.  S.  60;  Atkin  v.  Kansas  (1903)  191  U.  S. 
207;  Great  Southern  etc.  Co.  v.  Jones  (1904)  193  U.  S.  532;  Muller  v. 
Oregon  (1908)  208  U.  S.  412;  McLean  v.  Arkansas  (1909)  211  U.  S.  539; 
Chicago  etc.  R.  R.  v.  Arkansas  (1911)  219  U.  S.  453;  C.  B.  &  Q.  R.  R. 
v.  McGuire  (1911)  219  U.  S.  549. 

*Mo.  Pac.  Ry.  v.  Mackey  (1888)  127  U.  S.  205;  Minn.  etc.  R.  R.  v.  Her- 
rick  (1888)  127  U.  S.  210;  Chicago  etc.  R.  R.  v.  Pontius  (1895)  i57  U.  S. 
209;  Tullis  V.  Lake  Erie  etc.  R.  R.  (1899)  i7S  U.  S.  348;  Louisville  & 
N.  R.  R.  V.  Melton  (1910)  218  U.  S.  36;  Mobile  etc.  R.  R.  v.  Turnipseed 
(1910)  219  U.  S.  35 ;  C.  B.  &  Q.  R.  R.  v.  McGuire  (1911)  219  U.  S.  549;- 
Aluminum  Co.  v.  Ramsey  (1911)  222  U.  S.  251;  Minn.  Iron  Co.  v.  Kline 
(1905)  199  U.  S.  593- 

•Louisville  &  N.  R.  R  v.  Kentucky  (1896)  161  U.  S.  677;  National  Cot- 
ton Oil  Co.  V.  Texas  (1905)  197  U.  S.  115;  Waters-Pierce  Oil  Co.  v.  Texas 
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LAWS  REGUtATlNG  SALES  OF   PURE  FOOD  AND  OTHER   MERCHANDISE 
AND  CONDUCT  OF  MERCANTILE  BUSINESS. 

The  Supreme  Court  has  upheld  every  law  regulating  sales  of 
pure  food  and  other  merchandise  and  restricting  conduct  of  mer- 
cantile business,  as  follows: — 

Oleomargarine  laws  of  Pennsylvania  (1888),  of  Massachu- 
setts (1894),  of  Ohio  (1902);  pure  food  laws  of  Ohio  (1903), 
of  New  York  (1904);  sanitary  milk  law  of  New  York  (1905) 
(1906);  law  of  New  Jersey  restricting  oyster  dredging  (19Q7); 
law  requiring  paint  labels  to  show  ingredients,  of  North  Dakota 
(1907);  inspection  fertilizers  law  of  North  Carolina  (1898); 
laws  of  Connecticut  (1909)  and  Michigan  (1910)  forbidding 
sales  of  merchandise  in  bulk  without  notice  to  creditors;  law  of 
Oklahoma  forbidding  sale  of  certain  illuminating  fluids  (1909)  ; 
cold  storage  law  of  Illinois  ( 1909)  ;  Arkansas  law  forbidding  drum- 
ming or  soliciting  business  on  railway  trains  ( 1910)  ;  Louisiana 
law  restricting  private  markets  (1891)  ;  Louisiana  law  requiring 
gangers  on  coal  and  coke  boats  (1895)  »  ^^^^'  of  New  York  for- 
bidding pumping  out  natural  mineral  springs  (1911)  ;  District  of 
Columbia  law  forbidding  gift  and  trading-stamp  enterprises 
(1911);  Missouri  law  Vegulating  weight  of  grain,  seed  and  hay 
and  forbidding  deductions  (1911)  ;  fish  and  game  restriction  laws 
of  New  York  (1894)  (1909),  of  Connecticut  (1896).^" 

(1909)  212  U.  S.  86;  Smiley  v.  Kansas  (1905)  196  U.  S.  447;  Hammond 
Packing  Co.  v.  Arkansas  (1909)  212  U.  S.  322;  Grenada  Lumber  Co.  v, 
Mississippi   (1910)   217  U.  S.  433;  Standard  Oil  Co.  of  Ky.  v.  Tennessee 

( 1910)  217  U.  S.  413;  Aiken  v.  Wisconsin  (1904)  195  U.  S.  194;  Carroll  v. 
Greenwich  Ins.  Co.  (1905)  199  U.  S.  401;  Pearsall  v.  Great  No.  R.  R. 
( 1896)  161  U.  S.  646. 

"Powell  V.  Pennsylvania  (1888)  127  U.  S.  678;  Plumley  v.  Massachu- 
setts (1894)  15s  U.  S.  461;  Capital  City  Dairy  Co.  v.  Ohio  (1902)  183 
U.  S.  238;  Arbuckle  v.  Blackburn  (1903)  191  U.  S.  406;  Grossman  v.  Lur- 
man  (1904)  192  U.  S.  189;  New  York  v.  Van  DeCarr  (1905)  199  U.  S. 
552;  St.  John  V.  New  York  (1906)  201  U.  S.  633;  Lee  v.  New  Jersey 
(1907)  207  U.  S.  67;  Heath  Co.  v.  Voist  (1907)  207  U.  S.  338;  Patapsco 
Guano  Co.  v.  North  Carolina  (1898)  171  U.  S.  345;  Lemieux  v.  Young 
(1909)  211  U.  S.  489;  North  American  Cold  Storage  Co.  v.  Chicago  (1909) 
211  U.  S.  306;  Waters-Pierce  Co.  v.  DeSelms  (1909)  212  U.  S.  159;  Wil- 
liams V.  Arkansas  (1910)  217  U.  S.  79;  Natal  v.  Louisiana  (1891)  i39  U.  S. 
621;  Pittsburgh  etc.  Coal  Co.  v.  Louisiana  (1895)  156  U.  S.  590;  Lindsley 
V.  Natural  Carbonic  Gas  Co.  (1911)  220  U.  S.  61 ;  Sperry  etc.  Co.  v.  Rhodes 

(1911)  220  U.  S.  502;  House  1:  Mayes  (1911)  219  U.  S.  270;  Lawton  v. 
Steele  (1899)  152  U.  S.  133;  New  York  v.  Hesterberg  (1909)  211  U.  S. 
31;  Geer  v.  Connecticut  (1896)   161  U.  S.  519. 
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GAMBLING  LEGISI^TION. 

The  Supreme  Court  has  upheld  every  State  gambling,  bucket 
shop,  and  anti-grain-option  law  brought  before  it,  as  follows: — 

Illinois  law  against  dealing  in  options  in  grain,  etc.  (1902)  ; 
California  sales  on  margin  law  (1903);  gaming  instrument  and 
policy  law  of  New  York  (1904)  ;  California  gambling  law 
(1905)  ;  Ohio  law  imposing  liability  on  owner  of  building  used 
for  gambling  (1905)  ;  bucket-shop  law  of  North  Carolina  (1906)  ; 
Missouri  law  taxing  sale  of  grain,  stock,  etc.  for  future  delivery 
(1911)." 

LIQUOR  AND  CIGARETTE  LEGISLATION. 

The  Supreme  Court  has  upheld  State  liquor,  prohibition,  Hcense 
and  local  option  laws  and  anti-cigarette  laws  as  follows : — 

The  prohibition  law  of  Kansas  (1887)  ;  the  liquor  laws  abat- 
ing distilleries  as  a  nuisance,  of  Iowa  (1888)  (1889)  »  the  liquor 
license  laws  of  California  (1890),  of  Alabama  (1908)  ;  liquor  laws 
of  Texas  (1893),  of  Nebraska  (1892),  of  Ohio  (1900);  local 
option  laws  of  Texas  (1904)  (1906),  of  Ohio  (1904);  sales  of 
liquor  to  women,  of  Colorado  (1904)  ;  transfer  of  liquor  license 
in  Massachusetts  (1907)  ;  Illinois  ordinance  against  sale  of 
cigarettes  ( 1900)  ;  laws  against  sale  of  cigarettes,  of  Tennessee 
(1900),  of  Iowa  (1905)  ;  law  of  Virginia  revoking  charter  of  a 
club  for  illegal  liquor  sales  (1908).^^ 

CATTLE  LEGISLATION. 

The  Supreme  Court  has  upheld  State  statutes  regulating  the 
cattle  industry  and  cattle  diseases  as  follows : — 

Iowa  law  fixing  absolute  liability  on  all  persons  having  Texas 

"Booth  V.  Illinois  (1902)  184  U.  S.  425;  Otis  v.  Parker  (1903)  187  U.  S. 
606;  Adams  v.  New  York  (1904)  192  U.  S.  585;  Ah  Sin  v.  Wittman  (1905) 
198  U.  S.  500;  Marvin  v.  Tront  (1905)  199  U.  S.  212;  Gatewood  v.  North 
Carolina  (1906)  203  U.  S.  531;  Brodnax  v.  Missouri  (1911)   219  U.  S.  285. 

"Mugler  V.  Kansas  (1887)  123  U.  S.  623;  Kidd  v.  Pearson  (r888)  128 
U.  S.  i;  Eilenbecker  v.  Plymouth  County  District  (1890)  134  U.  S.  31; 
Crawley  v.  Christiansen  (1890)  137  U.  S.  86;  Phillips  v.  Mobile  (1908) 
208  U.  S.  472;  Giozza  V.  Tiernan  (1893-)  148  U.  S.  657;  Mette  v.  McGuckin 
(1885)  18  Neb.  323,  aflF.  (1892)  149  U.  S.  781;  Reyman  Brewing  Co.  v. 
Brister  (1900)  179  U.  S.  445;  Rippey  v.  Texas  (1904)  193  U.  S.  504;  Ohio 
V.  Dollison  (1904)  194  U.  S.  445;  Cronin  v.  Adams  (1904)  192  U.  S.  108; 
Cox  V.  Texas  (1906)  202  U.  S.  446;  Tracy  v.  Ginzberg  (1907)  205  U.  S. 
170;  Gundling  v.  Chicago  (1900)  177  U.  S.  183;  Austin  v.  Tennessee  (1000) 
179  U.  S.  343;  Hodge  V.  Muscatine  County  (1905)  196  U.  S.  276;  Cook  v. 
Marshall  County  (1905)  196  U.  S.  261;  Cosmopolitan  Club  v.  Virginia 
(1908)  208  U.  S.  378. 
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cattle  and  spreading  Texas  fever  (1889)  ;  Utah  Act  for  damages 
to  highway  by  driving  animals  ( 1897)  5  ^^^e  stock  sanitary  com- 
mission and  cattle  quarantine  law  of  Texas  (1901)  ;  Colorado 
cattle  disease  law  (1902)  ;  Idaho  law  of  liability  for  damages  by 
sheep  grazing  within  two  miles  of  a  house  (1907)." 

LAWS    RESTRICTING    FREEDOM    OF    CONTRACT   AND   ACTION    IN    INDI- 
VIDUALS. 

In  addition  to  the  foregoing,  the  Supreme  Court  has  sustained 
State  statutes  brought  before  it  regulating  the  exercise  of  per- 
sonal, social  or  economic  rights — i.  e.,  limiting  or  regulating  an 
individual's  liberty  of  contract  or  of  action,  or  of  conduct  of  busi- 
ness in  behalf  of  the  general  welfare  of  the  community.  A 
single  exception  to  its  uniform  upholding  of  such  laws  was  the 
statute  of  Louisiana  restricting  rights  of  owners  of  cotton  to  use 
the  mail  to  obtain  insurance  in  foreign  insurance  corporations." 
The  following  regulative  legislation  has  been  upheld : — 
West  Virginia  act  licensing  physicians  (1889);  Connecticut 
druggist  license  act  (1895)  ;  registration  of  physicians  acts  of 
Michigan  (1903),  of  Maryland  (1910)  ;  carrying  concealed 
weapons  law  of  Texas  (1894)  ;  Massachusetts  law  requiring 
license  for  speaking  in  public  places  (1897)  ;  Utah  ordinance  as 
to  moving  buildings  on  public  streets  (1899)  ;  Indiana  law  pro- 
hibiting waste  in  flow  of  gas  and  oil  (1900)  ;  Louisiana  ordinance 
fixing  geographical  Hmits  for  houses  of  ill  fame  (1900)  ;  Minne- 
sota barber  shop  law  (1900)  ;  alimony  law  of  New  York  (1901)  ; 
lunacy  law  of  Alabama  (1901)  ;  Louisiana  quarantine  law  (1902)  ; 
Missouri  law  fixing  limits  for  cow  stables  (1904)  ;  compulsory 
vaccination  law  of  Massachusetts  (1905)  ;  laws  granting  exclusive 
right  to  dispose  of  garbage,  of  California  (1905),  of  Michigan 
(1905);  CaHfornia  law  requiring  keepers  of  places  of  amuse- 
ment to  admit  all  ticket  holders  (1907)  ;  law  against  use  of  flag 
for  advertising  purposes,  of  Nebraska  (1907);  law  of  Arkansas 
requiring  negotiable  instrument  taken  in  payment  for  sale  of 
patented  article  to  state  on  face  for  what  it  was  given  (1907); 
Massachusetts  laws  restricting  height  of  buildings  (1903)  (1909)  ; 
Connecticut  law   forbidding  loans   for  more  than   15%    (1910)  ; 

"Kimmish  v.  Ball  (1889)  129  U.  S.  217;  Jones  v.  Brim  (1897)  165  U.  S. 
180;  Smith  V.  St.  Louis  etc.  R.  R.  (1901)  181  U.  S.  248;  Reid  v.  Colorado 
(1902)  187  U.  S.  137;  Bacon  v.  Walker  (1907)  204  U.  S.  311;  Bown  v. 
Walling  (1907)  204  U.  S.  320. 

"Allgeyer  v.  Louisiana  (1897)   165  U.  S.  578. 
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California  law  restricting  burials  in  city  (1909);  Minnesota  law 
imposing  double  damages  on  trespassers  on  State  lumber  lands 

(1910)  ;  New  York  law  forbidding  advertising  on  street  vehicles 

(1911)  ;  New  York  law  forbidding  unauthorized  use  of  portraits 
for  advertising  ( 191 1 )  ;  Massachusetts  law  regulating  assignments 
of  wages  (1911)  ;  Illinois  law  imposing  liability  for  damages  from 
riots  on  municipalities  (1911) ;  Texas  law  restricting  pilots 
(1909)." 

REGULATION  OF  RAILROADS  AND  RAILROAD  RATES. 

The  Supreme  Court  has  upheld  State  statutes  regulatmg  rail- 
road rates  and  the  management  of  railroads,  as  follows : — 

Rates. 

The  railroad  rate  acts  of  Arkansas  (1888)  (1895),  of  Georgia 
(1888),  of  Michigan  (1892),  of  South  Dakota  (1900);  long 
and  short  haul  railroad  commission  law  of  Kentucky  (1902)  ;  rates 
of  Minnesota  (1902);  freight  rates,  of  Florida  (1906);  grain 
rates  of  Mississippi  (1906)  ;  school  children  half-fare  law  of 
Massachusetts   ( 1907) ." 

'Dent  V.  West  Virginia  (1889)  129  U.  S.  114;  Gray  v.  Connecticut 
(1895)  159  U.  S.  74;  Reetz  v.  Michigan  (1903)  188  U.  S.  505;  Watson  v. 
Maryland  (1910)  218  U.  S.  173;  Miller  v.  Texas  (1894)  I53  U.  S.  535; 
Davis  J'.  Massachusetts  (1897)  167  U.  S.  43;  Wilson  v.  Eureka  City 
(1899)  173  U.  S.  32;  Ohio  Oil  Co.  v.  Indiana  (1900)  177  U.  S.  190; 
L'Hote  V.  New  Orleans  (1900)  177  U.  S.  '587;  Petit  v.  Minnesota  (1900) 
177  U.  S.  164;  Lynde  v.  Lynde  (1901)  181  U.  S.  183;  Simon  v.  Craft 
(1901)  182  U.  S.  427;  Compagnie  Francaise  v.  State  Board  of  Health  (1902) 
186  U.  S.  380;  Fischer  v.  St.  Louis  (1904)  I94  U.  S.  361;  Jacobson  v. 
Massachusetts  (1905)  197  U.  S.  11;  California  Reduction  Co.  v.  Sanitary 
Redaction  Works  (1905)  199  U.  S.  306;  Gardner  v.  Michigan  (1905)  199 
U.  S.  325;  Western  Turf  Ass'n  v.  Greenberger  (1907)  204  U.  S.  359; 
Halter  v.  Nebraska  (1907)  205  U.  S.  34;  Osan  Lumber  Co.  v.  Union 
County  (1907)  207  U.  S.  201;  Welch  v.  Swasey  (1909)  214  U.  S.  91: 
Griffith  V.  Connecticut  (1910)  218  U.  S.  563;  Kidd  v.  Musselman  Grocer 
Co.  (1910)  217  U.  S.  461;  Laurel  Hill  Cemetery  v.  San  Francisco  (1910) 
216  U.  S.  358;  Sherwin  Carpenter  Co.  v.  Minnesota  (1910)  218  U.  S.  57; 
Re  Gregory  (1911)  219  U.  S.  210;  Fifth  Ave.  Coach  Co.  v.  New  York 
(191 1 )  221  U.  S.  467;  Mutual  Loan  Co.  v.  Martell  (1911)  222  U.  S.  225; 
Chicago    V.    Sturgis    (1911)    222   U.    S.    313;    Olsen   v.    Smith    (1904)    19=; 

U.  S.  332. 

"Dow  V.  Beidelman  (1888)  125  U.  S.  680;  Georgia  R.  R.  v.  Smith 
('1888)  128  U.  S.  174;  Chicago  etc.  R.  R.  z;.  Wellman  (1892)  143  U.  S. 
339:  Chicago  etc.  R.  R.  v.  Tompkins  (1900)  176  U.  S.  167:  St.  Louis  R.  R. 
V.  Gill  (1895)  156  U.  S.  649;  Louisville  &  N.  R.  R.  v.  Kentucky  (1902) 
183  U.  S.  503;  Minneapolis  etc.  R.  R.  v.  Minnesota  (1902)  186  U.  S.  257; 
Seaboard  Air  Line  R.  R.  v.  Florida  (1906)  203  U.  S.  261;  Alabama  & 
Vicksburg  R.  R.  v.  Mississippi  (1906)  203  U.  S.  496;  Interstate  Consol. 
St.  Ry.  V.  Massachusetts  (1907)  207  U.  S.  79- 
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General  Management. 

Law  of  Alabama  forbidding  employment  of  color-blind  per- 
sons and  requiring  railroads  to  pay  examination  fees  (1888)  ;  law 
of  Iowa  fixing  double  damages  for  cattle  killed  on  railroads  neg- 
lecting to  fence  ( 1889)  ;  law  of  Minnesota  fixing  treble  damages 
for  failure  to  fence  tracks  (1893)  ;  Georgia  law  stopping  freight 
trains  on  Sunday  (1896);  Missouri  and  Kansas  laws  imposing 
liability  for  fire  from  locomotives  (1897)  (^899)  ;  Minnesota  law 
requiring  trains  to  stop  at  county  seats  (1897)  ;  New  York  law 
forbidding  heating  of  cars  by  stoves  (1897)  ;  IlHnois  law  requiring 
flags,  gates,  etc.  at  crossings  (1897)  5  Arkansas  law  requiring  rail- 
roads to  pay   all  unpaid   wages   to  employees   when   discharged 

(1899)  ;  Ohio  law  requiring  trains  to  stop  at  stations  of  over  3,000 
inhabitants  (1899);  Kansas  city  ordinance  as  to  speed  of  trains 

(1900)  ;  Minnesota  law  requiring  track  connections  of  intersect- 
ing roads  (1900)  ;  Nebraska  law  fixing  absolute  liability  on  rail- 
roads for  injuries  to  passengers  (1902);  Michigan  law  as  to 
safety  appliances  on  railroad  crossings  (1903)  ;  Minnesota  law 
requiring  establishment  of  stations  ( 1904)  ;  Texas  law  penalizing 
railroads  for  allowing  Johnson  grass  or  Russian  thistle  to  go  to 
seed  (1904);  order  requiring  connecting  trains,  of  North  Caro- 
lina (1907)  ;  requiring  railroads  to  adjust  claims  for  damage  to 
shipments  within  40  days,  of  South  Carolina  (1907)  ;  Kansas  law 
requiring  certain  trains  to  run  ( 1909)  ;  Mississippi  order  to  op- 
erate spur  tracks  ( 1908)  ;  Minnesota  law  requiring  railroad  to 
construct  bridge  over  street  (1909)." 

"Nashville  etc.  R.  R.  v.  Alabama  (1888)  128  U.  S.  96;  Minneapolis  etc. 
R.  R.  V.  Beckwith  (1889)  129  U.  S.  26;  Minneapolis  etc.  R.  R.  v.  Emmons 
(1893)  149  U.  S.  364;  Hennington  v.  Georgia  (18^)  163  U.  S.  299;  St. 
Ltouis  etc.  R.  R.  v.  Mathews  (1897)  165  U.  S!  i ;  A.  T.  &  S.  F.  R.  R. 
V.  Matthews  (1899)  174  U.  S.  96;  Gladson  v.  Minnesota  (1897)  166  U.  S. 
427;  N.  Y.,  N.  H.  &  H.  R.  R.  v.  New  York  (1897)  165  U.  S.  628;  C.  B.  & 
Q.  R.  R.  V.  Chicago  (1897)  166  U.  S.  226;  St.  Louis  etc.  R.  R  v.  Paul 
(1899)  173  U.  S.  404;  Lake  Shore  etc.  R.  R.  v.  Ohio  (1899)  173  U.  S. 
285;  Erb  V.  Morasch  (1900)  177  U.  S.  584;  Wisconsin  etc.  R.  R.  v.  Jacob- 
son  (1900)  179  U.  S.  287;  Chicago  etc.  R.  R.  v.  Zernecke  (1902)  183  U.  S. 
582;  Detroit  etc.  R.  R.  v.  Osborn  (1903)  189  U  S.  383;  Minneapolis  etc. 
R.  R.  V.  Minnesota  (1904)  193  U.  S.  53;  Missouri  etc.  R.  R.  v.  May  (1904) 
194  U.  S.  267;  Atlantic  Coast  Line  R.  R.  v.  North  Carolina  (1907)  206 
U.  S.  I :  Seaboard  Air  Line  R.  R.  v.  Seeger  (1907)  207  U.  S.  jj,;  Missouri 
Pacific  R.  R.  V.  Kansas  (1910)  216  U.  S.  262;  Mobile  etc.  R.  R  v.  Missis- 
sippi  (1908)   210  U.  S.   187;  St.   Paul  etc.  R.  R.  v.  Minnesota   (1909)   214 

u.  s.  497. 
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CORPORATION    RATES. 

The  Supreme  Court  has  upheld  statutes  fixing  or  regulating 
rates  for  pubHc  service  corporations,  other  than  railroads,  as 
follows : — 

New  York  law  regulating  charges  of  grain  elevators  (1892)  ; 
North  Dakota  grain  warehouse  act  (1894)  ;  reasonableness  of 
water  rates  of  California  (1899)  (1900)  (1903)  (1904)  J  water 
rates  of  Illinois  ( 1901 )  ;  forfeiture  of  charter  of  waterworks 
company  for  illegal  rates  by  Louisiana  court  (1902)  ;  telephone 
rate  law  of  California  (1909)  ;  gas  rates  of.  New  York  (1909)  ; 
water  rates  of  Tennessee  (1903)  (1909).^® 

REGULATION   OF  BANKS. 

The  Supreme  Court  has  upheld  every  State  banking  regula- 
tion statute  brought  before  it,  as  follows: — 

Bank  guaranty  fund  laws  of  Oklahoma,  Kansas  and  Nebraska 
(1911)  ;  Massachusetts  law  forfeiting  to  the  State  unclaimed 
bank  deposits  (1911)  ;  New  York  law  licensing  private  bankers 
(191 I)." 

REGULATION    OF    INSURANCE    AND    TELEGRAPH    CORPORATIONS. 

The  Supreme  Court  has  upheld  State  statutes  regulating  the 
business  and  methods  of  insurance  and  telegraph  companies,  as 
follows : — 

Missouri  act  compelling  insurance  companies  to  pay  the  full 
amount  for  which  property  was  insured,  in  case  of  total  loss 
(1899)  ;  Missouri  non- forfeitable  policy  law  (1900)  ;  acts  abolish- 
ing defense  of  false  representations  by  insurers  unless  wilful  and 
connected  with  the  loss,  of  Ohio  (1901),  of  Missouri  (1906)  ;  acts 
forbidding  insurance   agents   from   effecting   insurance   in   unau- 

"Budd  V.  New  York  (1892)  143  U.  S.  517;  Brass  v.  North  Dakota 
(1894)  153  U.  S.  391;  San  Diego  Land  Co.  v.  National  City  (1899)  174 
U.  S.  739;  Osborn  v.  San  Diego  etc.  Co.  (1900)  178  U.  S.  22;  San  Diego 
Land  Co.  v.  Jasper  (1903)  189  U.  S.  439;  Stanislaus  County  v.  Irrigation 
Co.  (1904)  192  U.  S.  201;  Freeport  Water  Co.  v.  Freeport  (1901)  180 
U.  S.  587;  New  Orleans  Water  Works  Co.  v.  Louisiana  (1902)  185  U  S. 
336;  Home  Tel.  &  Tel.  Co.  v.  Los  Angeles  (1909)  211  U.  S.  265;  Wilcox  v. 
Consol.  Gas  Co.  (1909)  212  U.  S.  19;  Knoxville  Water  Co.  v.  Knoxville 
(1903)  189  U.  S.  434;  Knoxville  v.  Knoxville  Water  Co.  (1909)  212  U.  S.  i. 

"Noble  State  Bank  v.  Haskell  (1911)  219  U.  S.  104;  Shallenberger  v. 
First  State  Bank  (1911)  219  U.  S.  114;  Assaria  State  Bank  v.  Dolley 
(1911)  219  U.  S.  121;  Providence  Inst,  for  Savings  v.  Malone  (1911) 
221  U.  S.  660:  Engel  v.  O'Malley  (1911)  219  U.  S.  128. 
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thorized  foreign  companies,  of  California  (1895),  of  Massachu- 
setts (1902)  ;  Texas  act  imposing  12%  additional  damage  and  at- 
torneys' fees  on  life  and  health  companies  failing  to  pay  loss 
within  specified  time  ( 1902)  ;  Nebraska  valued  policy  law,  and 
act  allowing  attorneys'  fees  (1903);  Missouri  act  excluding  sui- 
cide as  a  defense  on  life  insurance  policies  (1907)  ;  Alabama  act 
compelling  insurance  companies  entering  into  any  rate-fixing  asso- 
ciation to  pay  to  insured  additional  25%  of  loss  (1911)  ;  Georgia 
law  as  to  diligence  in  delivery  of  telegrams  (1896)  ;  Michigan  law 
forbidding  telegraph  companies  to  limit  liability  for  negligent 
failure  to  deliver  (1910)  ;  New  York  law  for  reorganization  of 
an  insurance  association  ( 1907) ;  Kentucky  law  withdrawing 
license  of  any  foreign  insurance  company  removing  case  to 
Federal  courts  (1906).^° 

PUBLIC  IMPROVEMENTS. 

The  Supreme  Court  has  upheld  State  statutes  authorizing  un- 
dertakings of  a  public  nature  such  as  drainage,  levees,  grade 
crossings  and  irrigation;  and  it  has  uniformly  held  that  such  im- 
provements, even  if  interfering  with  private  property,  were  within 
the  police  power  of  the  State : — 

Public  dam  acts  of  Wisconsin  (1891)  and  Minnesota  (1897)  ; 
improved  waterway  tolls  act  of  Michigan  (1887)  ;  Pennsylvania 
railroad  construction  act  (1894)  ;  Connecticut  grade-crossing  act 
(1894);  District  of  Columbia  land  drainage  law  (1897);  Lou- 
isiana levee  act  (1895)  ;  Massachusetts  swamp  drainage  act 
(1895)  '>  California  irrigation  ditch  act  (1897)  5  Ohio  act  changing 
street  grades  (1897)  ;  street  obstruction  ordinance  of  Virginia 
(1898)  ;  Connecticut  act  assessing  certain  towns  for  cost  of  bridge 
(1898);  Minnesota  log  lien  act  (1900);  forest  preserve  act  of 
New  York  ( 1900)  ;  New  York  grade-crossing  act  ( 1900)  ;  con- 
struction of  waterworks  act  of  New  York  (1902);  drainage  act 

"New  York  Life  Ins.  Co.  v.  Cravens  (1900)  178  U.  S.  389;  Orient  Ins. 
Co.  V.  Daggs  (1899)  172  U.  S.  557;  John  Hancock  Life  Ins.  Co.  v.  Warren 

(1901)  181  U.  S.  73;  N.  W.  Life  Ins.  Co.  v.  Riggs  (1906)  203  U.  S.  243; 
Hooper   v.  .California    (1895)    155   U.    S.   648;    Nutting  v.    Massachusetts 

(1902)  183  U.  S..  553;  Fidelity  Mut.  Life  Ins.  Co.  v.  Mettler  (1902)  185 
U.  S.  308;  Iowa  Life  Ins.  Co.  v.  Lewis  (1902)  187  U.  S.  335;  Farmers 
Ins.  Co.  V.  Dobney  (1903)  189  U.  S.  301;  Whitfield  v.  Aetna  Life  Ins.  Co. 
(1907)  20s  U.  S.  489;  German  Alliance  Ins.  Co.  v.  Hale  (1911)  219  U.  S. 
307;  W.  U.  Tel.  Co.  V.  James  (1896)  162  U.  S.  650;  W.  U.  Tel.  Co.  v. 
Com.  Milling  Co.  (1910)  218  U.  S.  406;  Security  Mut.  Life  Ins.  Co.  v. 
Prewitt  (1906)  202  U.  S.  246;  Polk  v.  Mut.  etc.  Ass'n  (1907)  207  U.  S. 
310;  see  also  W.  U.  Tel.  Co.  v.  New  Hope  (1903)  187  U.  S.  419;  Postal 
Tel.  Co.  V.  New  Hope  (1904)   192  U.  S.  55- 
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of  Louisiana  (1905);  purchase  of  waterworks  act  of  Massachu- 
setts (1909);  mill  flowage  acts  of  Massachusetts  (1906);  South 
Carolina  dam  act  (1905);  wharf  act  of  Oregon  (1906);  Utah 
eminent  domain  law,  allowing  condemnation  of  right  of  way 
across  placer  claims  for  aerial  bucket  (1906);  Utah  law  allow- 
ing condemnation  of  land  for  irrigation  (1905)  ;  New  York  law 
for  erection  of  viaduct  in  city  street  without  compensation  to 
abutters  ( 1907)  ;  Connecticut  law  allowing  railroads  owning 
three-quarters  of  stock  of  other  railroads  to  condemn  remaining 
shares  ( 1906)  ;  New  Jersey  law  against  diverting  water  into 
another  State  (1908)  ;  Virginia  law  allowing  railroads  to  condemn 
land  for  spur  track  to  a  private  industry  ( 1908)  ;  Pittsburgh  and 
Alleghany  consolidation  law  of  Pennsylvania  (1907)  ;  nominal 
damages  for  land  taken  on  bed  of  navigable  stream,  of  New  York 
(1911)." 

TAXATION   LAWS. 

Besides  the  above  statutes,  there  have  been  over  one  hundred 
State  laws  relating  to  taxation  brought  before  the  United  States 
Supreme  Court  in  cases  appealed  under  the  "due  process"  and 
"equal  protection  of  the  laws"  clauses  of  the  Constitution.  With 
the  exceptions  hereinafter  noted,  the  Court  has  upheld  every 
variety  of  tax  law,  as  follows : — 

Corporation    and    franchise    taxes,^^    inheritance    and    legacy 

"'Kaukama  etc.  Co.  v.  Grcenberg  etc.  Co.  (1891)  142  U.  S.  254;  St.  An- 
thony etc.  Co.  V.  Board  (1897)  168  U.  S.  349;  Sands  z:  Manistee  River 
Imp.  Co.  (1887)  123  U.  S.  288;  Marchant  v.  Penn.  R.  R.  Co.  (1894)  153 
U.  S.  380;  Banman  v.  Ross  (1897)  167  U.  S.  .548;  Eldredge  v.  Trezevant 
(1895)  160  U.  S.  452;  N.  Y.  &  N.  E.  R.  R.  Co.  v.  Bristol  (1894)  I5i  U. 
S.  556;  Sweet  V.  Rechel  (1895)  159  U.  S.  380;  Fall  Brook  Irrigation  Dis- 
trict V.  Bradley  (1897)  164  U.  S.  112;  Wabash  R.  R.  v.  Defiance  (1897)  167 
U  S.  88;  Meyer  v.  Richmond  (1898)  172  U.  S.  82;  Williams  v.  Eggleston 
(1898)  170  U.  S.  304;  Lindsey  etc.  Co.  v.  Mullen  (1900)  176  U.  S.  126; 
Adirondacks  Ry.  Co.  v.  New  York  (1900)  176  U.  S.  335;  Newburyport 
Water  Co.  v.  Newburyport  (1904)  193  U.  S.  561;  Wheeler  v.  N.  Y.  N.  H. 
&  H.  R.  R,  (1900)  178  U.  S.  321;  Skaneateles  Water  Co.  v.  Skaneateles 
(1902)  184  U.  S.  354;  New  Orleans  Gas  Light  Co.  v.  N.  O.  Drainage  Com. 
(1905)  197  U.  S.  453;  Otis  Co.  V.  Ludlow  Mfg.  Co.  (1906)  201  U.  S. 
140;  Manigault  v.  Springs  (1905)  199  U.  S.  473;  Mead  v.  Portland  (1906) 
200  U.  S.  148;  Strickley  v.  Highland  Boy  Gold  Min.  Co.  (1906)  200  U.  S. 
527;  Clark  V.  Nash  (1905)  198  U.  S.  361;  Sauer  v.  New  York  (1907)  206 
U.  S.  536;  Offield  V.  N.  Y..  N.  H.  &  H.  R.  R.  (1906)  203  U.  S,  372;  Hudson 
County  Water  Co.  v.  McCarter  (1908)  209  tJ.  S.  349;  Hairston  v.  Dan- 
ville etc.  R.  R.  Co.  (1908)  208  U.  S.  598;  Hunter  v.  Pittsburg  (1907)  207 
U.  S.  161;  Appleby  v.  Buffalo  (1911)   221  U.  S.  524. 

^'New  York  bank  tax  and  corporation  tax,  Palmer  v.  McMahon  (1890) 
133  U.  S.  6C0,  Home  Ins.  Co.  v.  New  York  (1890)  134  U.  S.  594;  Missouri, 
Ohio,  Kentucky  and  Indiana  express  company  tax  acts.  Pacific  Express  Co. 
V.  Seibert  (1892)  142  U.  S.  339,  Adams  Express  Co.  v.  Ohio  (1897)   165  U. 
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taxes,^^  license  taxes,-*  railroad  taxation,^'*  street  and  sewer  bet- 
terment assessments,^®  and  general  property  taxes." 

S.  194,  Adams  Express  Co.  v.  Kentucky  (1897)  166  U.  S.  171,  American  Ex- 
press Co.  V.  Indiana  (1897)  165  U.  S.  255;  Indiana  telegraph  company  tax, 
W.  U.  Tel.  Co.  V.  Indiana  (1897)  165  U.  S.  304;  State  bank  tax  of  Penn- 
sylvania, Merchants  etc.  Bank  v.  Pennsylvania  (1897)  167  U.  S.  461;  for- 
eign corporation  tax  acts  of  Pennsylvania  and  New  York,  Pembina  Silver 
Min.  Co.  V.  Pennsylvania  (1888)  125  U.  S.  181,  New  York  v.  Roberts 
(1898)  171  U.  S.  658;  Kentucky  bridge  corporation  tax,  Henderson  Bridge 
Co.  V.  Henderson  (1899)  173  U.  S.  592;  Connecticut  corporation  tax, 
Travelers  Ins.  Co.  v.  Connecticut  (1902)  185  U.  S.  364;  Kentucky  fran- 
chise tax,  Coulter  v.  Louisville  &  N.  R.  R.  (1905)  196  U.  S.  599;  insur- 
ance company  credit  tax  of  Louisiana,  Met.  Life  Ins.  Co.  v.  New  Orleans 
(1907)  205  U.  S.  395,  Board  v.  N.  Y.  Life  Ins.  Co.  (1910)  216  U.  S.  517; 
Louisiana  tax  on  premiums  and  notes  due  foreign  insurance  companies. 
Liverpool  etci  Ins.  Co.  v.  Board  (1911)  221  U.  S.  346;  New  York 
franchise  tax,  N.  Y.  C.  R.  R.  v.  Miller  (1906)  202  U.  S.  584; 
Ohio  consolidation  of  railroads  tax,  Ashley  v.  Ryap  (1894)  153  U.  S.  436; 
Indiana  telegraph  company  tax,  W.  U.  Tel.  Co.  v.  Taggart  (1896)  163  U. 
S.  i;  Kentucky  bank  tax,  Citizens  National  Bank  v.  Kentucky  (1910)  217 
U.  S.  443,  Citizens  Sav.  Bank  v.  Owensboro  C1899)  173  U.  S.  636;  Colo- 
rado refrigerator  car  tax,  Amer.  etc.  Co.  v.  Hall  (1899)  174  U.  S.  70.  See 
also  note  27  infra. 

''Magoun  v.  Illinois  Trust  &  Savings  Bank  (1898)  170  U.  S.  283:  Bill- 
ings V.  Illinois  (1903)  188  U.  S.  97;  Blackstone  v.  Miller  (1903)  188  U.  S. 
189;  CampbeH  v.  California  (1906)  200  U.  S.  87;  Chanler  v.  Kelsey  (1907) 
205  U.  S.  466;  Beers  v.  Glynn  (1909)  21 1  U.  S.  477;  Cahen  v.  Brewster 
(1906)  203  U.  S.  543- 

See  also  Scudder  v.  Coler  (1899)  175  U.  S.  32;  Orr  v.  Oilman  (1902) 
183  U.  S.  278;  Board  of  Education  v.  Illinois  (1906)  203  U.  S.  553; 
Moffitt  V.  Kelley  (1910)  218  U.  S.  400. 

"Dog  valuation  law  of  Louisiana,  Sentell  v.  N.  O.  etc.  R.  R.  Co.  (1897) 
166  U.  S.  698;  license  tax  of  Georgia  on  emigrant  agents,  Ficklen  v.  Shel- 
by County  (1892)  145  U.  S.  i,  Williams  v.  Fears  (1900)  179  U.  S.  270; 
Louisiana  tax  on  sugar  refiners,  Amer.  Sugar  Ref.  Co.  v.  Louisiana  (1900) 
179  U.  S.  89;  Minnesota  tax  on  elevators  and  warehouses,  Cargill  Co.  v. 
Minnesota  (1901)  180  U.  S.  452;  classified  merchants  license  tax  of  Penn- 
sylvania, Clark  V.  Titusville  (1902)  184  U.  S.  329;  merchants'  tax  of  Ten- 
nessee, Amer.  Steel  &  Wire  Co.  v.  Speed  (1904)  192  U.  S.  500;  non-resi- 
dent meat  packer  tax  of  Georgia  and  North  Carolina,  Kehrer  v.  Stewart 
(1905)  197  U.  S.  60,  Armour  Packing  Co.  r.  Lacy  (1906)  200  U.  S.  226; 
Texas  license  tax  on  wholesale  dealers  in  oils,  S.  W.  Oil  Co.  v.  Texas 
(1910)  217  U.  S.  114;  Kentucky  license  tax  on  distillers.  Brown  Forman 
Co.  r.  Kentucky  (1910)  217  U.  S.  563,  Thompson  v.  Kentucky  (1908)  209 
U.  S.  340. 

"Taxing  railroads  for  salary  of  State  railroad  commissioners  in  South 
Carolina  and  New  York,  Charlotte  etc.  R.  R.  v.  Gibbes  (1892)  142  U.  S. 
386.  New  York  Electric  Lines  v.  Squire  (1892)  14S  U.  S.  175;  Georgia 
Railroad  tax  law,  Columbus  Ry.  Co.  v.  Wright  (1894)  151  U.  S.  470-. 
imposing  cost  of  repairs  and  maintenance  of  safe  viaduct  on  railroads  in 
Nebraska,  C.  B.  &  Q.  R.  R.  v.  Nebraska  (1898)  170  U.  S.  57:  railroad 
grade-crossing  law  of  New  York,  Wheeler  v.  N.  Y.,  N.  H.  &  H.  R.  R. 
(1900)  178  U.  S.  .321;  Florida  act  assessing  back  taxes  on  railroads.  Flor- 
ida etc.  R.  R.  V.  Reynolds  (1902)  183  U.  S.  47i ;  Alabama  tax  on  foreign 
railroad  stock,  Kidd  v.  Alabama  (1903)  188  U.  S.  730;  street  railway  tax 
of  Georgia,  Savannah  Ry.  v.  Savannah  (1905)  198  U.  S.  392;  Illinois  laws 
imposing  on  railroads  cost  of  removing  and  rebuilding  bridges  and  re- 
moving tunnel.  C.  B.  &  Q.  R.  R.  v.  Illinois  (1906)  200  U.  S.  561.  West 
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The  Court  has  also  upheld,  under  these  same  clauses  of  the 
Constitution,  a  large  number  of  cases  involving  State  statutory 
civil  and  criminal  court  procedure,  and  general  political  rights.^* 

Chicago  Street  R.  R.  v.  Illinois  (1906)  201  U.  S.  506;  street  railway 
franchise  tax  of  New  York,  New  York  v.  State  Board  (1905)  199  U.  S.  i ; 
Indiana  law  imposing  cost  of  bridge  on  railroad,  Cincinnati  etc.  Ry.  v. 
Connersville  (1910)  218  U.  S.  336;  Indiana  railroad  tax,  Pittsburg  etc. 
R.  R.  V.  Backus  (1894)  154  U.  S.  421;  Michigan  railroad  tax,  Michigan 
Central  R.  R.  Co.  v.  Powers  (1906)  201  U.  S.  245;  Nebraska  railroad  tax, 
C.  B.  &  Q.  R.  R.  V.  Babcock  (1907)  204  U.  S.  585;  Kentucky  railway 
franchise,  Illinois  etc.  R.  R.  v.  Kentucky  (1910)  218  U.  S.  551. 

"Walston  V.  Nevin  (1888)  128  U.  S.  578;  Essex  Public  Road  Board  v. 
Skinkle  (1891)  140  U.  S.  334;  Paulsen  v.  Portland  (1893)  149  U.  S.  30; 
Parsons  v.  Dist.  of  Col.  (1898)  170  U.  S.  45;  Weyerhauser  v.  Minnesota 
(1900)  176  U.  S.  550;  Lombard  v.  West  Chicago  Park  Com.  (1901)  181 
U.  S.  33;  French  v.  Barber  Asphalt  Paving  Co.  (1901)  181  U.  S.  324,  and 
7  following  cases:  Cass  Farm  Co.  v.  Detroit  (1901)  181  U.  S.  396;  Voight 
V.  Detroit  (1902)  184  U.  S.  115;  Goodrich  v.  Detroit  (1902)  184  U.  S.  432; 
King  V.  Portland  (1902)  184  U.  S.  61;  Chadwick  v.  Kelly  (1903)  187  U. 
S.  540;   Schaefer  v.   Werling    (1903)    188  U.   S.   516;   Seattle  v.   Kelleher 

(1904)  195  U.  S.  351;  Louisville  &  N.  R.  R.  v.  Barber  Asphalt  Co.  (1905) 
197  U.  S.  430;  Briscoe  v.  Rudolph  (1911)  221  U.  S.  547;  Carson  v.  Brock- 
ton (1901)  182  U.  S.  398;  Hibben  v.  Smith  (1903)  191  U.  S.  310;  Cleve- 
land etc.  R.  R.  V.  Porter  (1908)  210  U.  S.  177. 

^Pennsylvania  tax  law,  Bell's  Gap  R.  R.  v.  Pennsylvania  (1890)  134 
U.  S.  232;  mortgage  tax  laws  of  Oregon  and  New  York,  Savings  etc. 
Society  v.  Multnomah  County  (1898)  169  U.  S.  421,  Paddell  v.  New  York 
(1908)  211  U.  S.  446;  laws  forfeiting  land  for  unpaid  taxes,  of  West 
Virginia  and  Kentucky,  King  v.  Mullins  (1898)  171  U.  S.  404,  Kentucky 
Union  Co.  v.  Kentucky  (1911)  219  U.  S.  140;  Minnesota  and  Louisiana 
taxes  on  investments  by  a  non-resident,  Bristol  v.  Washington  County 
(1900)  177  U.  S.  133,  New  Orleans  v.  Stempel  (1899)  175  U.  S.  309;  Penn- 
sylvania tax  on  estates  of  absentees,  Cunnius  v.  Reading.  School  District 

(1905)  198  U.  S.  458;  Maryland  tax  on  non-resident  stockholders,  Corry 
f.  Baltimore  (1905)  196  U.  S.  466;  Maryland  tax  on  liquors  in  ware- 
houses, Carstairs  v.  Cochran  (1904)  193  U.  S.  10;  Ohio  tax  on  bonds  de- 
posited by  insurance  companies,  Scottish  Ins.  Co.  v.  Boland  (1905)  196 
U.  S.  611;  New  York  stock  transfer  act,  New  York  v.  Reardon  (1907) 
204  U.  S.  152;  Kentucky  tax  on  ocean-going  steamships,  Southern  Pacific 
Co.  z:  Kentucky  (1911)  222  U.  S.  63;  Louisiana  tax  on  credits  on  collateral 
security  loans,  State  Board  v.  Comptoir  National  D'Escompte  (1903)  191 
U.  S.  388;  levee  tax  law  of  Arkansas,  Ballard  v.  Hunter  (1907)  204  U.  S. 
241. 

""For  a  few  of  the  statutes  of  more  general  interest  see,  claims  of  for- 
eign corporations  as  creditors  law  of  Tennessee,  Blake  v.  McClung  (1898) 
172  U.  S.  239;  Massachusetts  attachment  law,  Rothschild  v.  Knight  (1902) 
184  U.  S.  334;  Maryland  insolvent  law,  Brown  v.  Smart  (1892)  145  U.  S. 
454;  trustee  process  law  of  Rhode  Island,  King  v.  Cross  (1899)  175  U.  S. 
396 ;  non-resident  mortgagee  claims  law  of  Tennessee,  Sully  v.  Amer.  Nat. 
Bank  (1900)  178  U.  S.  289;  Maine  disseizin  law,  Soper  v.  Lawrence  Bros. 
Co.  (1906)  201  U.  S.  359;  corporation  act  of  West  Virginia,  St.  Mary's 
etc.  Co.  V.  West  Virginia  (1906)  203  U.  S.  183;  California  law  for  quieting 
title.  Amer.  Land  Company  v.  Zeiss  (1911)  219  U.  S.  47;  Massachusetts 
absentee  estate  act,  Blinn  v.  Nelson  (191 1)  222  U.  S.  i;  registration  of 
voters  in  classified  cities  of  Missouri,  Mason  v.  Missouri  (1900)  179  U. 
S.  328;  city  annexation  act  of  Kansas,  Clark  v.  Kansas  City  (1900)  176 
V.  S.  114;  incorporation  of  a  city,  of  Texas,  Lampasas  v.  Bell  (1901)  180  U. 
S.  276;  new  school  district  of  Michigan,  Kils  v.  Lowrey  (1905)   199  U.  S. 
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Now,  as  pointed  out  above,  notwithstanding  this  mass  of 
cases  appealed  and  decided  under  the  Fourteenth  Amendment,  in 
which  cases  parties  have  sought  to  overthrow  State  laws — over 
560  in  number  between  1887  and  191 1 — it  is  remarkable  that  the 
Court  has  held  unconstitutional  only  three  State  statutes  dealing 
with  general  social  or  economic  conditions,  i.  e.,  "social  justice" 
laws.  In  addition,  it  is  true,  it  has  held  unconstitutional  several 
instances  of  State  legislation  or  of  State  action  which  involved 
simply  private  rights  of  property,  i.  e.,  questions  of  illegal  taxa- 
tion and  of  other  forms  of  actual  taking  of  private  property  with- 
out compensation.  No  one  claims,  however,  that  the  recall  of 
judicial  decisions  or  other  radical  remedies  should  be  applied  to 
court  decisions  which  simply  adjudicate  private  property  rights. 

Even  in  cases  of  this  nature,  the  Court  has  held  State  laws 
or  State  action  unconstitutional  and  void  in  only  34  instances 
during  the  past  25  years,  as  follows : — 

One  street  assessment  tax  act  ;^®  6  acts  authorizing  taxes,  court 
judgments  or  disposition  of  property  without  hearing  or  reason- 
able notice  to  property  owners  ;^°  i  act  regarding  enforcement  of 
mortgages  ;^^  8  acts  taxing  property  outside  the  jurisdiction  of  the 
State  f'^  4  tax  acts  imposing  unlawful  discriminations  or  denying 
equal  protection  of  the  law  f^  5  requirements  of  unreasonably  low 
and  confiscatory   rates  or  tolls  in   Minnesota,   Texas,   Kentucky, 

232  >  negro  segregation  laws  of  Louisiana,  Georgia,  Kentucky,  Plessy  v. 
Ferguson  (1896)  163  U.  S.  537,  Gumming  v.  Board  of  Education  (1899) 
17s  U.  S.  528,  Berea  College  v.  Kentucky  (1908)  211  U.  S.  45,  Williams  v. 
Mississippi  (1898)  170  U.  S.  213,  Ghiles  v.  G.  &  O.  R.  R.  (1910)  218  U. 
S.  71. 

"Norwood  V.  Baker  (1898)    172  U.  S.  369. 

■"Scott  V.  McNeal  (1894)  I54  U.  S.  34;  Roller  v.  Holly  (1900)  176  U. 
S.  398;  Gentral  of  Georgia  R.  R.  v.  Wright  (1907)  207  U.  S.  127;  Lon- 
doner V.  Denver  (1908)  210  U.  S.  373;  National  Exchange  Bank  v.  Wiley 
(1904)  195  U.  S.  257;  Old  Wayne  Mutual  Life  Ass'n.  v.  McDonough 
(1907)  204  U.  S.  8. 

"Bradley  v.  Lightcap  (1904)    195  U.  S.  i. 

"Dewey  v.  Des  Moines  (1898)  173  U.  S.  193;  Louisville  etc.  Ferry  Co. 
V.  Kentucky  (1903)  188  U.  S.  385;  Union  Refrigerator  Transit  Go.  v. 
Kentucky  (1905)  199  U.  S.  194;  Fargo  v.  Hart  (1904)  193  U.  S.  490;  Del- 
aware etc.  R.  R.  V.  Pennsylvania  (1905)  198  U.  S.  341;  Selliger  v.  Ken- 
tucky (1909)  213  U.  S.  200;  Buck  V.  Beach  (1907)  206  U.  S.  392;  New 
Orleans  v.  New  York  Life  Ins.  Co.  (iQio)  216  U.  S.  517. 

"Cotting  V.  Kansas  City  Stockyards  Go.  (1901)  183  U.  S.  79;  Raymond 
V.  Chicago  etc.  Co.  (1907)  207  U.  S.  20;  Southern  Ry.  Co.  v.  Greene 
(1910)  216  U.  S.  400;  Stearns  v.  Minnesota  (1900)  179  U.  S.  223;  see  also 
Duluth  etc.  R.  R.  v.  St.  Louis  County  (1900)  179  U.  S.  302. 
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Nebraska  and  Pennsylvania  ;'*  i  Minnesota  railroad  rate  law,  held 
invalid  for  excessive  penalties  and  for  failure  to  provide  for  a 
hearing;^'  and  7  laws  depriving  corporations  of  their  property 
without  compensation,  as  follows :  a  Nebraska  order  of  a  Board 
requiring  a  railroad  to  allow  persons  to  erect  an  elevator  on  its 
property  (1896);  a  Texas  constitution  depriving  a  railroad  of  a 
vested  right  (1898)  ;  a  Michigan  law  requiring  a  railroad  to  issue 
and  accept  interchangeable  mileage  tickets  with  other  roads  ( 1899)  ; 
a  California  ordinance  forbidding  the  erection  of  gas  works  pre- 
viously authorized  (1904)  ;  an  Ohio  ordinance  granting  property 
of  one  street  railway  to  another  (1907)  ;  a  Kentucky  law  requiring 
a  railroad  to  deliver  its  cars  to  other  roads  (1909)  ;  a  Nebraska 
law  compelling  construction  of  side  tracks,  etc.,  to  private  grain 
elevators,  without  a  hearing  (1910;'®  and  i  law  of  Texas  requiring 
railroads  losing  suit  to  pay  attorney's  fees  was  held  to  deny  equal 
protection  of  the  law  (1897)." 

It  thus  appears  that,  out  of  over  560  State  statutes  or  other 
form  of  State  action  adjudicated  upon  under  the  "due  process" 
and  "equal  protection"  clauses  during  the  last  twenty-five  years, 
the  Court  has  upheld  over  530;  it  has  held  invalid  only  3  relating 
to  "social  justice,"  and  only  34  relating  to  private  rights  of  prop- 
erty.^* 

"Chicago  etc.  Ry.  Co.  v.  Minnesota  (1890)  134  U.  S.  418;  Reagan  v. 
Farmers  Loan  &  Trust  Co.  (1892)  154  U.  S.  362;  Reagan  v.  Mercantile 
Trust  Co.  (1894)  154  U.  S.  413;  Covington  Turnpike  Co.  v.  Sandford 
(1896)  164  U.  S.  578;  Smyth  v.  Ames  (r898)  i6q  U.  S.  466;  see  also 
Prout  V.  Starr  (1903)   188  U.  S.  537;  Postal  Tel.  Cable  Co.  v.  New  Hope 

(1904)  192  U.  S.  55- 

"^'Ex  parte  Young  (1908)  209  U.  S.  123. 

'"Missouri  Pacific  Ry.  Co.  v.  Nebraska  (1896)  164  U.  S.  403;  Houston 
f.  T.  C.  R.  R.  (1898)  170  U.  S.  243;  Lake  Shore  etc.  Ry.  v.  Smith  (1899) 
173  U.  S.  684;  Dobbins  v.  Los  Angeles  (1904)  195  U.  S.  223;  Cleveland 
etc.  Ry.  V.  Cleveland  (1907)  204  U.  S.  116;  Louisville  &  N.  R.  R.  v.  Central 
Stockyards  Co.  (1909)  212  U.  S.  132;  Missouri  Pacific  Ry.  Co.  v.  Nebraska 
(1910)  217  U.  S.  196. 

"Gulf  etc.  Ry.  v.  Ellis  (1897)   165  U.  S.  150. 

^It  may  be  fair  to  add  that  the  following  acts  were  also  attacked  as 
repugnant  ^o  the  Fourteenth  Amendment  and  were  held  unconstitutional; 
but  the  Court's  decisions  were  based  chiefly  upon  the  ground  that  the  acts 
were  repugnant  to  the  Federal  powers  over  interstate  commerce,  viz.,  tax 
laws  of  Kansas  and  Arkansas  in  W.  U.  Tel  Co.  v.  Kansas  (1910)  216  U. 
S.  I,  Pullman  Car  Co.  v.  Kansas  (1910)  216  U.  S.  56.  Ludwig  v.  W.  U. 
Tel.  Co.  (1910)  216  U.  S.  146;  natural  gas  law  of  Oklahoma,  Oklahoma 
V.  Kansas  Natural  Gas  Co.  (1911)  221  U.  S.  229;  or  as  being  repugnant 
to  the  impairment  of  obligation  of  contract  clause  of  the  Constitution, 
viz.,  New  York  elevated  railroad  act,   Muhlker  v.   N.  Y.  &  H.  R.  R.  Co. 

(1905)  197  U.  S.  544;  railroad  profit  law  of  Indiana.  Terre  Haute  etc.  R. 
R.  V.  Indiana  (1903)   194  U.  S.  579. 
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The  actual  record  of  the  Court  thus  shows  how  little  chance  a 
litigant  has  of  inducing  the  Court  to  restrict  the  police  power  of 
a  State,  or  to  overthrow  State  laws  under  the  "due  process" 
clause ;  in  other  words,  it  shows  the  Court  to  be  a  bulwark  to  the 
State  police  power,  not  a  destroyer.  And  while  its  actual  record 
proves  the  responsiveness  of  the  Court  to  the  changing  needs  of 
the  times,  the  words  of  its  justices  are  quite  as  illuminating  and 
encouraging.  The  modern  attitude  of  the  Court  was  well  ex- 
pressed by  Judge  Harlan  in  one  of  its  late  decisions,  in  191 1,  in 
which  he  said:** 

"Among  the  powers  of  the  State  not  surrendered  is  the  power 
to  so  regulate  the  relative  rights  and  duties  of  all  within  its  juris- 
diction as  to  guard  the  public  morals,  the  public  safety  and  the 
public  health,  as  well  as  to  promote  the  public  convenience  and 
the  common  good ;  and  that  it  is  with  the  State  to  devise  the  means 
t6  be  employed  to  such  ends,  taking  care  always  that  the  means 
devised  do  not  go  beyond  the  necessities  of  the  case,  have  some 
real  or  substantial  relation  to  the  objects  to  be  accomplished,  and 
are  not  inconsistent  with  its  own  Constitution  or  the  Constitution 
of  the  United  States." 

It  has  frequently  been  asserted  by  State  courts  and  by  law 
writers  that  the  scope  of  the  "police  power"  is  confined  to  mat- 
ters of  public  morals,  public  health  and  public  safety.  Such  a 
restriction,  however,  finds  no  warrant  in  the  late  decisions  of  the 
Supreme  Court,  for,  as  Judge  Harlan  said  in  1906:*° 

"We  hold  that  the  police  power  of  a  State  embraces  regula- 
tions designed  to  promote  the  public  convenience  or  the  general 
property  as  well  as  regulations  designed  to  promote  the  public 
health,  the  public  morals  or  the  public  safety." 

The  criterion  of  the  State's  power  is  the  public  welfare  as 
viewed  by  the  Legislature,  for  as  said  by  Judge  Hughes  in  191 1  :*^ 

In  one  case  the  Court  held  invalid  an  order  of  the  Kentucky  railroad 
commission,  fixing  a  general  tariff  of  railroad  rates,  but  only  because  it 
exceded  its  statutory  authority,  and  not  because  the  statute  was  deemed 
unconstitutional:  see  Silver  v.  Louisville  &  N.  R.  R.   (igog)  213  U.  S.  175. 

In  an  Illinois  gas  rate  case,  Peoria  Gas  Co.  v.  Peoria  (190^)  200  U.  S. 
98,  the  Court  granted  a  temporary  injunction,  but  did  not  decide  whether 
the  rates  were  confiscatory  under  the  Fourteenth  Amendment,  referring 
the  case  to  a  master  to  find  the  facts ;  so  also  in  a  Virginia  railroad  rate 
case,  Prentiss  v.  Atlantic  Coast  Line  Co.  (1908)  211  U.  S.  210,  the  Court 
merely  held  that  it  had  jurisdiction,  but  did  not  invalidate  the  rates.  In 
Amer.  Sugar  Ref.  Co.  v.  New  Orleans  (1900)  181  U.  S.  277,  the  Court 
upheld  its  jurisdiction,  but  did  not  decide  on  the  validity  of  the  tax  in- 
volved. 

"House  V.  Mayes  (1911)  219  U.  S.  270. 

••C.  B.  &  Q.  R.  R.  f.  Illinois  (1906)  200  U.  S.  561,  592. 

*'C.  B.  &  Q.  R.  R.  V.  McGuire  (1911)  219  U.  S.  549. 
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"The  right  to  make  contracts  *  *  *  jg  subject  also  in  the 
field  of  State  action  to  the  essential  authority  of  government  to 
maintain  peace  and  security  and  to  enact  laws  for  the  promotion 
of  the  health,  safety,  morals  and  welfare  of  those  subject  to  its 
jurisdiction." 

And  Judge  Holmes  in  191 1  expresses  the  same  view:" 

"It  may  be  said  in  a  general  way  that  the  police  power  extends 
to  all  the  great  public  needs.  It  may  be  put  forth  in  aid  of  what 
is  sanctioned  by  usage  or  held  by  the  prevailing  morality  or  strong 
and  preponderant  opinion  to  be  greatly  and  immediately  necessary 
to  the  public  welfare." 

In  an  able  article  in  a  recent  law  review,  Judge  Swayze  of 
New  Jersey  says  :*^ 

"The  interpolation  of  the  word  'welfare'  in  addition  to  the 
words  health,  safety  and  morals,  seems  likely  to  have  important 
results." 

It  is  apparent,  however,  from  the  whole  trend  of  its  recent 
opinions  that  the  Court  itself  does  not  regard  the  addition  of  this 
word  "welfare"  as  an  "interpolation"  or  as  the  introduction  of 
any  change  in  the  law  which  it  had  previously  laid  down.  Thus 
Judge  Holmes,  in  his  opinion  on  the  petition  for  rehearing  of 
the  Oklahoma  bank  guaranty  case,**  says,  with  reference  to  his 
prior  decision : 

"The  analysis  of  the  police  power,  whether  correct  or  not, 
was  intended  to  indicate  an  interpretation  of  what  has  taken 
place  in  the  past,  not  to  give  a  new  or  wider  scope  to  the  power." 

and  Judge  McKenna  had  already  said  in  1907,*'*  referring  to  a 
previous  case : 

"In  that  case,  we  rejected  the  view  that  the  police  power  can- 
not be  exercised  for  the  general  well  being  of  the  community. 
That  power,  we  said,  embraces  regulations  designed  to  promote 
the  public  convenience  or  the  general  prosperity." 

and  in  the  latest  decision  of  the  Court  on  this  subject,  January  13, 
1913,  Judge  Day  has  said,  upholding  a  city  ordinance  of  Chicago 
fixing  the  weight  of  bread  loaves  :*' 

"This  court  has  had  frequent  occasion  to  declare  that  there  is 
no  absolute  freedom  of  contract.    The  exercise  of  the  police  power 

"Noble  State  Bank  v.  Haskell   (1911)  219  U.  S.   104,   no,  in. 

"26  Harv.  L.  Rev.  i,  13. 

"Noble  State  Bank  v.  Haskell   (1911)  219  U.  S.  575,  580. 

^'Bacon  v.  Walker  (1907)   204  U.  S.  311,  317. 

**Schmidinger  v.  Chicago  (1913)  226  U.  S.  578. 
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fixing  weights  and  measures  and  standards  must  necessarily  limit 
the  freedom  of  contract  which  would  otherwise  exist.  Such 
limitations  are  constantly  imposed  upon  the  right  of  contract 
freely,  because  of  restrictions  upon  that  right  deemed  necessary 
in  the  interest  of  the  general  welfare." 

In  this  connection  may  be  noticed  the  charge — often  refuted 
but  as  often  reasserted — that  the  Court  bases  its  decisions  on  its 
own  views  of  the  policy  of  a  State  law,  rather  than  on  strict  legal 
doctrines.  The  Court,  however,  has  time  and  again  announced 
the  exact  contrary ;  and  in  almost  every  decision  of  note  in  the 
last  quarter  of  a  century,  it  has  emphasized  the  point  that  it  has 
no  concern  whatever  with  the  "wisdom"  or  "policy"  of  the  legfis- 
lation  construed.  Thus  Judge  Peckham  in  the  Lochner  Case 
said: 

"This  is  not  a  question  of  substituting  the  judgment  of  the 
Court  for  that  of  the  Legislature.  If  the  act  be  within  the  power 
of  the  State,  it  is  valid,  although  the  judgment  of  the  Court  might 
be  totally  opposed  to  the  enactment  of  such  a  law." 

Judge  Harlan  said,  in  1911:*^ 

"Much  may  be  done  by  a  State  under  its  police  power  which 
many  may  regard  as  an  unwise  exertion  of  governmental  au- 
thority. But  the  Federal  courts  have  no  power  to  overturn  such 
local  legislation  simply  because  they  do  not  approve  it  or  because 
they  deem  it  unwise  or  inexpedient." 

And  Judge  Holmes  said  in  the  Oklahoma  bank  case  in 
191 1 :" 

"We  fully  understand  the  practical  importance  of  the  question 
and  the  very  powerful  argument  that  can  be  made  against  the 
wisdom  of  the  legislation ;  but  on  that  point  we  have  nothing  to 
say,  as  it  is  not  our  concern," 

When  the  people  of  this  country  know  and  realize  the  import- 
ance of  these  facts  about  its  Supreme  Court,  the  present  agitation, 
based  so  largely  on  misconception,  will  die  away;  and  all  will 
agree  with  the  patriotic  sentiment  expressed  in  1828  by  a  paper 
strongly  opposed  in  politics  to  the  Court,  during  the  heated 
States'  Rights  and  Nullification  period — a  period  of  far  more 
violent  agitation  against  the  Court  than  the  present:** 

"Though  the  Constitutional  construction  of  this  lofty  tribunal 
is  not  wholly  conformable  to  our  humble  opinion  of  right,  we  have 

"Brodnax  v.  Missouri  (1911)  219  U.  S.  285. 
"Noble  State  Bank  v.  Haskell  (1911)  219  U.  S.  575- 
'•Niles  Register,  Jan.  19th,  1828. 
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often  thought  that  no  person  could  behold  this  venerable  body 
without  profound  respect  for  the  virtue  and  talent  concentrated 
on  its  bench ;  and  with  a  great  degree  of  confidence  that,  as  there 
must  be  some  power  in  every  government  having  final  effect,  it 
could  hardly  be  vested  anywhere  more  safely  than  in  the  Supreme 
Court  as  at  present  filled." 

Charles  Warren. 
Boston. 


THE  EXTRATERRITORIAL  FORCE  OF 
PERSONAL  STATUTES. 

The  common  law  is,  in  the  main,  a  territorial  law — that  is, 
it  is  usually  concerned  with  persons  or  things  within  a  definite 
physical  area  and,  under  most  circumstances,  does  not  purport  to 
control  the  acts  or  conduct  of  persons  outside  the  territorial  juris- 
diction. 

The  continental  law  of  the  early  middle  ages  might  perhaps 
be  termed  a  personal  law  in  that  it  sought  to  maintain  a  certain 
control  over  the  subject,  even  though  he  was  within  the  territorial 
jurisdiction  of  another  state,  but  since  the  formation  of  the  mod- 
ern European  states  it  is  hardly  possible  to  say  that  this  concept 
has  continued,  although  efforts  have  been  made  by  a  group  of 
Italian  publicists  to  revive  it  as  a  working  principle.  At  most, 
this  old  idea  of  a  law  which  was  a  law  of  the  people  and  not  of 
the  land  does  no  more  than  "color  the  modern  civil  law  of  Europe"^ 
and  both  civil  and  common  laws  may  now  therefore  be  said  to 
recognize,  as  a  starting  point,  the  territorial  nature  of  law,  although 
both  have  extended  their  laws  to  affect  persons,  under  certain 
circumstances,  outside  their  territorial  jurisdiction.  If  the  idea 
of  a  statute  personal,  therefore,  is  referred  to  as  from  the  civil 
law,  it  should  be  understood  that  the  writer  is  speaking  of  the 
civil  law  as  it  once  existed  rather  than  as  it  exists  today  and  merely 
to  use  a  convenient  term  in  contrasting  the  idea  of  a  personal  law 
with  a  law  depending  on  territoriality. 

It  is  obvious  that  it  would  be  impossible  to  adopt  the  theory  of 
a  personal  law  to  its  full  and  logical  extent,  for  it  would  neces- 
sarily have  to  be  qualified  by  so  many  exceptions  and  limitations, 
that  the  principle  itself  would  lose  most  of  its  authority.^ 

On  the  other  hand,  a  law  strictly  territorial  would  be  almost 
as  unworkable  and  it  is  but  natural  that  the  civil  idea  and  the  com- 
mon law  idea  should  have  given  away  to  each  other  until  today  it 
is  possible  to  say  that  both  are  at  once  territorial  and  extraterri- 
torial. 

The  reason  for  an  extension  of  the  extraterritorial  effect  of 
law  in  the  United  States  is  obvious — a  state  is  loath  to  feel  that  it 

'Beale,  Summary  Confl.  Laws  §  7.  Free  use  has  been  made  of  Professor 
Beale's  excellent  Summary. 

'Ware,  D.  J.,  in  Polydore  v.  Prince  (1837)  i  Ware  *402,  Fed.  Cas. 
11.257- 
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has  lost  all  control  whatever  over  its  subjects  merely  because  they 
are  temporarily  beyond  its  boundary ;  that  by  stepping  across  an 
imaginary  line  or  by  a  five-minute  ferry  trip  th'ey  can  with  im- 
punity set  at  naught  prohibitions  in  its  laws  against  marrying, 
inheriting  or  contracting.  As  a  matter  of  fact,  most  jurisdictions 
probably  would  be  willing  to  adopt  the  mediaeval  civil  law  concept 
and  to  have  certain  of  their  own  laws  treated  as  "statutes  per- 
sonal," were  it  not  for  the  fact  that  they  would  be  called  upon  to 
recognize  the  converse  of  the  proposition  and  concede  the  extra- 
territorial effect  of  the  laws  of  sister  states  within  their  own  bor- 
ders, and.  like  the  continental  courts,  refrain  from  claiming  juris- 
diction over  non-residents  in  such  an  extensive  way  as  does  the 
common  law.  In  some  instances,  states  have  taken  positions  clearly 
illogical — New  York  and  several  other  states,  for  example,  will 
grant  a  divorce  where  there  has  been  service  upon  the  defendant 
by  publication  only^  but  refuse  to  recognize  divorces  granted  by 
other  states  under  similar  circumstances.* 

The  purpose  of  this  article  is  to  discuss  some  of  the  English 
and  American  cases  wherein  the  theory  of  a  statute  personal  has 
been  more  or  less  touched  upon,  most  of  these  cases  quite 
naturally  dealing  with  questions  of  personal  status,  for  it  is  where 
the  artificial  condition  impressed  on  an  individual,  known  as  a 
status,  comes  in  conflict  with  the  law  of  the  place  where  he  is 
seeking  to  contract,  to  marry,  to  receive  property,  etc.,  that  we  must 
determine  what  extraterritorial  effect  may  be  given  a  particular 
law. 

The  subject  is  a  broad  one  and  it  willbe  possible  to  mention 
but  a  few  of  the  classes  of  cases  involving  personal  status. 

A  status  that  might  be  described  rather  broadly  and  somewhat 
maccurately  as  the  status  of  matrimonial  incapacity  would  include 
all  those  cases  where  persons  are  incapable  of  marrying  by  the 
law  of  their  domicil  not  because  of  natural  reasons  but  for  reasons 
of  public  policy.  Under  this  head  would  be  included  statutes  for- 
bidding the  remarriage  of  the  guilty  party  in  cases  of  divorce, 
statutes  forbidding  the  marriage  of  blacks  and  whites,  statutes 
forbidding  polygamous  marriages  and  statutes  forbidding  mar- 
riage because  of  the  nearness  of  relationship  of  the  contracting 
parties.  From  the  standpoint  of  the  conflict  of  laws  it  is  possible 
to  discuss  these  various  cases  together  and  it  is  interesting  to  do 

^Hunt  V.  Hunt  (1878)  72  N.  Y.  217,  239. 
'Haddock  v.  Haddock  (1905)  201  U.  S.  562,  624. 
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so  because  they  will  show  what  irreconcilable  views  are  held  on 
both  sides  of  the  Atlantic  when  it  is  attempted  to  treat  the  matter 
of  the  recognition,  or  withholding  of  recognition,  of  a  status  from 
any  other  viewpoint  than  that  of  a  question  of  public  policy. 

As  to  prohibitions  on  the  right  to  remarry  after  divorce,  most 
states  follow  New  York,  the  law  of  which  was  settled  by  the  case 
of  Van  Voorhis  v.  Brintnall,^  holding  that  a  second  marriage  sol- 
emnized in  a  neighboring  state  between  residents  of  New  York, 
whose  sole  reason  for  going  outside  the  state  was  to  evade  a  pro- 
hibition of  remarriage  on  one  of  the  contracting  parties,  was 
nevertheless  a  valid  marriage  and  the  children  thereof  should  be 
recognized  as  legitimate.  The  court  took  occasion  to  state,  by  way 
of  dictum,  however,  that  every  state  can  regulate  the  status  of  its 
citizens  beyond  its  own  borders  but  that  the  intent  so  to  do  must 
be  expressed  in  the  clearest  and  most  unmistakeable  terms.  There 
is  not  lacking  a  considerable  body  of  authority  contrary  to  the 
decision  in  Van  Voorhis  v.  Brintnall,  as  the  decision  in  Stulfs 
Estate*^  and  the  cases  cited  therein,  indicate,  but,  on  the  whole, 
American  courts  have  refused  to  recognize  such  an  artificial  in- 
capacity as  anything  but  penal  in  its  nature  and,  indeed,  have  not 
considered  it  as  raising  a  question  of  status  at  all. 

Miscegenation  statutes,  however,  show  almost  all  the  states  that 
have  them  a  unit — and,  from  the  standpoint  of  the  common  law, 
a  unit  on  the  wrong  side,  for,  following  the  case  of  Brook  v.  Brook, 
referred  to  hereafter,  they  hold  that  the  law  of  the  domicil  prevails 
and  prevents  the  white  from  marrying  the  black,  irrespective  of 
where  the  ceremony  is  performed,  and  an  earlier  view  expressed 
in  a  Massachusetts  case'  is  repudiated.®  Capacity  is  made  to  de- 
pend on  the  domicil,  however,  not  so  much  because  of  any  belief 
in  the  superiority  of  the  doctrine  of  the  statute  personal  as  because 
of  the  intense  abhorrence  in  which  such  marriages  are  held  in 
the  South,  to  which  section  of  the  country  this  class  of  statutes  is 
practically  confined. 

There  would  have  been  considerably  less  discussion  of  the  right 
to  marry  as  a  question  of  status,  were  it  not  for  the  case  of  Brook 
v.  Brook.^    A  widower  and  the  sister  of  his  deceased  wife,  both 

»(i88i)  86  N.  Y.  i8. 

•(1897)  183  Pa.  St.  625. 

'Medway  v.  Needham  (1819)  16  Mass.  157. 

*Kinney  v.  Commonwealth  (Va.  1878)  30  Grat.  858. 

•(1861)  9  H.  L.  Ca.  192,  206. 
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domiciled  in  England,  were  married  while  on  a  temporary  visit 
to  Denmark,  This  marriage  was  valid  by  the  law  of  Denmark  but 
would  not  have  been  valid,  at  that  time,  if  celebrated  in  England 
because  of  the  "deceased  wife's  sister"  act,  now  repealed.  The 
House  of  Lords  held  the  marriage  void  and  in  an  extraordinary 
decision  seemed  to  go  farther  than  the  continental  courts.  It  was 
asserted  flatly  that 

"while  the  forms  of  entering  into  the  contract  of  marriage  are  to 
be  regulated  by  the  lex  loci  contractus,  the  law  of  the  country  in 
which  it  is  celebrated,  the  essentials  of  the  contract  depend  upon 
the  lex  domicilii,  the  law  of  the  country  in  which  the  parties  are 
domiciled  at  the  time  of  the  marriage,  and  in  which  the  matri- 
monial residence  is  contemplated." 

The  Lord  Chancellor  admitted  that  if  both  persons  had  been 
Danish  subjects,  such  marriage  might  have  been  valid,  even  in 
England.  Much  was  said  of  marriages  contrary  to  "God's  law", 
but  the  real  basis  of  that  decision  must  be,  in  the  light  of  a  later 
decision,^**  that  the  law  of  the  domicil  must  govern.  This  seems 
the  most  important  case  in  the  common  law  in  which  law  has  been 
conceived  of  as  a  personal  relation  between  sovereign  and  sub- 
ject, affecting  the  status  of  the  latter  wherever  he  may  be. 

It  is  true  that  prior  to  Brook  v.  Brook,  the  House  of  Lords 
had  held  in  the  Sussex  Peerage  Case,^'^  that  the  statute  which  for- 
bade the  marriage  of  descendants  of  George  II  without  the  royal 
consent  created  an  incapacity  attaching  to  the  person  which  a 
descendant  carried  with  him  wherever  he  went;  but  a  statute  so 
clearly  embodying  a  distinctive  public  policy  and  applicable  only 
in  such  an  exceptional  class  of  cases  can  hardly  be  considered  a 
very  valuable  precedent,  particularly  since  the  Lord  Chancellor 
stated  in  Brook  v.  Brook  that  he  did  not  rely  on  the  Sussex  Peerage 
Case  as  a  precedent.  As  to  the  reasoning  by  which  the  result  in 
Brook  v.  Brook  was  reached,  there  perhaps  is  no  more  effective 
and  utterly  destructive  criticism  in  American  law  reports  than  the 
opinion  of  Mr.  Justice  Gray  in  Commonwealth  v.  Lane,^~  nor  in 
American  law  treatises  than  that  of  Mr.  Bishop  in  his  work  on 
Marriage,  Divorce  and  Separation."  But,  right  or  wrong,  the  case 
stands  for  the  civil  idea  of  law  as  creating  a  personal  status,  and 

"Bozzelli's  Settlement  L.  R.  [1902]   i  Ch.  751. 

"(1844)  II  C.  &  F.  85. 

"(1873)  "3  Mass.  458. 

"Vol.  I.  §  872  et  seq. 
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it  is  to  be  regretted  that  the  court  did  not  discuss  at  greater  length 
the  theory  by  which  it  was  proposed  to  attach  to  an  English 
subject  a  certain  legal  personality  that  would  be  a  part  of  hiin, 
wherever  he  might  go.  The  lack  of  such  discussion  is  one  of  the 
difficulties  with  adducing  any  general  result  from  these  cases,  but 
perhaps  this  is  due  to  that  confusion  and  contradiction  already 
alluded  to  and  to  the  inevitable  conflict  of  a  "statute  personal" 
with  a  "law  of  the  land".  This  much  can  be  said — that  where  it 
has  been  denied  that  the  lex  loci  celebrationis  determines  the 
validity  of  a  marriage,  it  has  been  because  the  marriage  in  question 
was  within  one  of  two  exceptional  classes  of  cases — either  (i)  it 
was  regarded  as  polygamous  and  incestuous  according  to  the  gen- 
eral view  of  Christendom  or  (2)  the  lawmaking  power  of  the 
forum  had  expressly  declared  that  such  a  marriage  should  not  be 
allowed  any  validity.^* 

That  there  is  no  disposition  in  the  English  courts  to  extend  the 
doctrine  is  shown  by  a  late  case,  Swifte  v.  Attorney-General}^ 
Here  an  attempt  to  apply  the  principle  of  Brook  v.  Brook  to  a 
foreign  marriage  between  an  Irishman  and  a  foreigner,  which, 
by  a  British  statute,  would  have  been  void  on  account  of  a  dif- 
ference in  religion  if  celebrated  in  Ireland,  met  with  no  encourage- 
ment from  the  House  of  Lords;  and  while  the  decision  rested  on 
the  interpretation  of  a  statute  as  intraterritorial  and  not  relating 
to  capacity,  counsel  was  correct  in  asserting  that  there  was  nothing 
in  the  "deceased  wife's  sister"  act  to  make  it  extraterritorial  which 
was  not  found  in  the  act  under  discussion. 

Those  courts  which  have  attempted  to  follow  Brook  v.  Brook 
seem  to  have  made  themselves  needless  trouble  in  seeking  to  find 
a  legal  foundation  under  the  common  law  for  a  result  more  easily 
reached  in  another  manner.  It  has  never  been  denied  that  every 
jurisdiction  can  decide  for  itself  what  acts  and  modes  of  living 
are  to  be  prohibited  within  its  borders  as  against  public  policy, 
but  in  so  doing  it  is  not  necessary  to  overthrow  the  doctrine  of  the 
law  of  the  land  and  frankly  to  declare  that  other  countries  or 
other  states  cannot  do  that  which  every  state  unequivocally  asserts 
it  can  do  for  itself — that  is,  give  a  legal  significance  to  any  act 
done  on  its  own  territory  that,  within  its  own  territory,  is  abso- 
lutely binding  on  everyone.  These  decisions  go  too  far  and  seek 
to  affect  a  leg^l  status  itself  when,  as  a  matter  of  fact,  the  same 

^*S7  L.  R.  A.  i6i,  note. 
"L.  R.  [1912]  A.  C.  276. 
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result  would  be  reached,  were  they  to  be  confined  to  the  regulation 

of  the  incidents  of  this  status,  as  has  been  done  in  other  classes 
of  cases.  To  give  a  concrete  illustration — the  House  of  Lords,  in 
Brook  V.  Brook,  discussed  a  marriage  taking  place  in  Den- 
mark as  if  they  had  authority  to  make  such  a  marriage  an 
absolute  nullity,  but  they  could  have  reached  the  desired  result, 
even  had  they  admitted  that  the  lex  loci  celebrationis  must  deter- 
mine the  validity  of  the  ceremony,  simply  by  holding  that,  although 
the  status  of  husband  and  wife  undoubtedly  existed,  there  were 
certain  incidents  of  this  status  which  the  courts  of  England,  on 
the  grounds  of  public  policy,  would  refuse  to  recognize.  This 
would  be  no  novel  doctrine  in  England  or  in  this  country.  When 
Lord  Mansfield  held,  in  Somerset  v.  Stezvart,^^  that  an  allegation 
of  the  status  of  slavery  was  no  return  to  a  writ  of  habeas  corpus 
in  England,  he  did  not  deny  that  Somerset  was  a  slave,  but  simply 
decided  that  the  incidents  of  such  a  status  could  not  be  enforced 
in  England.  The  doctrine  of  Brook  v.  Brook  proves  too  much — 
if  followed,  logically,  it  means  that  when  this  English-domiciled 
couple  returned  to  England,  ipso  facto  the  marriage  relation  was 
dissolved  and  even  if  they  should  subsequently  leave  England  and 
go,  we  will  say,  to  the  United  States,  it  would  not  revive.  But  it 
is  hardly  to  be  believed  the  English  case  meant  this  and  certainly 
the  American  cases  do  not  go  that  far,  for  in  one  of  the  misce- 
genation cases,^'^  it  was  expressly  stated  that  the  parties  could 
maintain  the  relation  of  husband  and  wife  by  changing  their  domi- 
cil  to  a  State  or  country  where  their  marriage  was  valid.  This 
distinction  between  recognizing  a  status  and  enforcing  its  incidents 
is  pointed  out  with  admirable  clearness  by  Judge  Ware  in  Polydore 
V.  Prince^^  and  a  number  of  apt  illustrations  cited — 

"If  a  Turkish  or  Hindoo  husband  were  travelling  in  this  country 
with  his  wife,  or  temporarily  resident  here,  we  should,  without 
hesitation,  acknowledge  the  relation  of  husband  and  wife  between 
them ;  but  the  legal  pre-eminence  of  the  husband  as  to  acts  done 
here,  would  be  admitted  only  to  the  extent  that  the  marital  rights 
are  recognized  by  our  laws,  and  not  as  they  are  recognized  by  the 
law  of  his  domicil." 

There  are  numerous  cases  in  the  reports  which  illustrate  how 
a  jurisdiction  may  recognize  the  existence  of  a  status  and  yet 
decline  to  give  effect  to  some,  if  not  all,  of  its  incidents.     Thus 

"(1772)  20  How.  St.  Tr.  I. 
"Kinney  v.  Commonwealth  supra. 
"(1837)  I  Ware  *402,  *409. 
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because  a  marriage  between  uncle  and  niece  was  valid  in  Russia 
where  it  took  place,  it  does  not  follow  that  the  couple  may  live 
together  as  man  and  wife  in  Pennsylvania.^* 

On  the  other  hand,  in  Sutton  v.  Warren,'^^  a  marriage  cele- 
brated in  England  between  aunt  and  nephew  was  recognized  in 
Massachusetts  to  the  extent  of  permitting  the  husband  to  sue  on 
a  note  given  to  his  wife,  although  such  a  marriage  was  absolutely 
contrary  to  the  law  of  Massachusetts.  But  it  does  not  follow  that 
Massachusetts  would  have  permitted  this  couple  to  live  together 
as  husband  and  wife — in  other  words,  the  marriage  was  recog- 
nized because  valid  by  the  lex  loci  contractus  and  one  of  its  inci- 
dents was  also  recognized,  although  other  of  its  incidents  would 
undoubtedly  have  been  denied.  A  very  recent  Massachusetts 
case^^  affords  an  interesting  illustration  of  the  same  doctrine.  By 
the  law  of  the  domicil  of  both  parties  (Turkey)  when  a  wife  re- 
nounces Christianity  and  embraces  Mohammedanism  and  marries 
a  Mohammedan,  her  previous  marriage  is,  ipso  facto,  dissolved.  It 
was  held  that  that  law  would  be  given  force  in  Massachusetts  and 
the  husband  was  competent  to  contract  another  marriage  in  that 
state,  the  law  of  Turkey  not  being  "so  revolting  to  the  moral  sense 
of  a  Christian  nation  as  to  prevent  recognition  and  enforcement 
by  its  courts."  The  dictum  of  the  learned  judge  that  "it  is  possible 
that  some  law  of  a  heathen  country  would  be  so  abhorrent  to 
civilization  that  it  would  not  be  recognized,  even  as  establishing 
the  status  of  its  subjects"  probably  refers  to  the  recognition  of  the 
incidents  of  that  status  rather  than  to  the  status  itself,  for  else- 
where it  is  stated  that  the  creation  of  a  status  is  a  right  inherent 
in  the  law  of  the  domicil. 

Similarly,  Indian  marriages  and  divorces,  proper  according  to 
tribal  custom,  have  been  recognized  generally  by  American  courts, 
although  perhaps  the  marriage  was  merely  living  together  and  the 
divorce,  merely  an  abandonment  of  the  wife  by  the  husband.^* 

Dunham  v.  Dunhant^^  sums  up  the  prevailing  common  law 
doctrine  aptly: — 

"United  States  v.  Rodgers  ( 1901 )  109  Fed.  886 ;  see  also  State  v.  Brown 
(1890)  47  Oh.  St.  102. 

"(Mass.  1845)  10  Mete.  451. 

"Kapigian  v.  Der  Minassian  (Mass.  1912)  99  N.  E.  264. 

**See  Wall  v.  Williamson  (1845)  8  Ala.  48,  and  other  cases  cited  in 
Kapigian  v.  Der  Minassian  supra. 

"(1894)  57  111-  App.  475,  497- 
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"*  *  *  marriage  is  a  state  which  people  can  enter  into  only  in 
accordance  with  the  lex  loci  contractus;  but  whether  in  a  new 
sovereignty,  to  which  they  may  remove,  they  will  be  recognized 
as  husband  and  wife,  depends  upon  the  law  of  such  sovereignty." 

Coverture  is  a  status  the  discussion  of  which  opens  the  field  to 
a  discussion  of  the  much  larger  subject  of  married  women's  prop- 
erty rights  with  which  this  article  is  not  concerned.  It  should  be 
kept  in  mind,  in  discussing  this  status,  that  we  are  dealing  only 
with  laws  that  operate  directly  and  primarily  upon  the  person  and 
not  laws  that  operate  directly  and  primarily  upon  property.  The 
lex  rei  sitae  always  determines  the  capacity  to  make  contracts 
relating  to  real  estate,  irrespective  of  the  status  of  the  parties  con- 
cerned-* and  this  may  be  the  rule  even  in  the  case  of  personal 
property  if  there  is  a  distinctive  public  policy  to  that  effect.^* 
Likewise,  here,  as  in  all  cases  where  status  comes  in  question,  the 
settled  public  policy  of  the  lex  fori  may  be  so  interpreted  as  to 
forbid  the  enforcement  of  the  incidents  of  the  status  of  married 
women  as  created  elsewhere  and,  further,  it  is  difficult  to  find  cases 
that  discuss  the  matter  of  a  personal  status  of  coverture  from  the 
standpoint  of  our  inquiry  because  there  are  so  frequently  several 
laws  involved  beside  the  lex  domicilii — in  some  cases,  there  may  be 
the  lex  loci  contractus,  the  lex  rei  sitae,  the  lex  solutionis  and  the 
lex  fori — and  it  is  not  always  an  easy  matter  to  determine  upon 
which  the  court  lays  most  stress. 

But  with  these  qualifications  in  mind,  how  far  is  the  status  of 
a  married  woman,  as  limited  and  defined  by  the  law  of  her  domicil. 
given  effect  in  other  jurisdictions? 

The  early  civil  law  doctrine  will  be  found  to  have  made  little 
headway.  If  there  is  a  difference  between  capacity  as  fixed  by 
the  law  of  the  domicil  and  capacity  as  fixed  by  the  law  of  the  place 
of  contracting,  and  neither  law  is  that  of  the  forum,  the  law  of 
the  place  of  contracting  has  usually  prevailed  and  there  has  been 
no  reference  to  a  personal  law.  Thus  if  the  wife  was  incapable 
by  the  lex  domicilii  but  capable  by  the  lex  loci  contractus,  her  con- 
tract is  valid,^®  But  suppose  the  domicil  is  at  the  forum  ?  In  one 
case,^^  the  court  did  not  hesitate  to  hold  the  converse  of  Bowles 
V.  Field,  viz.,  that  the  contract  of  a  woman  capable  by  the  law 
of  the  domicil  but  incapable  by  the  law  of  the  place  of  contracting 

"Walling  V.  Christian  &  Craft  Grocery  Co.   (1899)   41  Fla.  479. 
"^Farmers'  &  Mechanics'  Nat.  Bank  v.  Loftus  (1890)   133  Pa.  St.  97. 
"Bowles  v.  Field  (1897)  78  Fed.  742;  s.  c.  83  Fed.  886. 
"Nichols  &  S.  Co.  v.  Marshall  (1899)   108  Iowa  518. 
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was  invalid,  but  this  case  stands  alone  and  where  the  remedy  is 
sought  at  the  domicil,  there  is  a  strong  tendency  on  the  part  of 
some  courts  to  find  a  way  of  invoking  the  law  of  the  domicil. 
which  is  usually  done  by  resting  the  decision  on  grounds  of  public 
policy.^^  In  fact,  Armstrong  v.  Best  expressly  repudiates  the 
statute  personal  and  by  way  of  dictum  states  that  were  the  plain- 
tiff suing  in  the  state  where  she  made  the  contract,  the  law  of  that 
state  would  prevail  and  the  contract  would  be  valid. 

The  only  progress  that  the  early  civil  law  doctrine  has  made  in 
this  country,  so  far  as  coverture  is  concerned,  seems  to  be  in  the 
southern  states.  There  are  a  number  of  clear-cut  decisions  in 
Louisiana  and  in  two  or  three  neighboring  jurisdictions,  several 
cases  in  the  District  of  Columbia  and  dicta  in  one  or  two  northern 
states.^    In  England,  there  are  two  early  cases.^*^ 

In  general,  therefore,  it  may  be  said  that  in  this  branch  of  the 
subject  the  theory  of  a  statute  personal  remains  chiefly  a  theory 
both  in  this  country  and  England. 

The  status  of  infancy,  if  infancy  may  be  considered  a  status, 
comes  in  question,  for  our  purposes,  perhaps  oftenest  in  three 
classes  of  cases — capacity  to  contract  generally,  capacity  to  marry 
and  capacity  to  receive  devises  or  legacies. 

With  respect  to  capacity  to  contract  generally,  the  states  of 
this  country  are  practically  a  unit  in  holding  that  the  law  of  the 
domicil  cannot  override  the  lex  loci  contractus^^  and  the  one  or 
two  Louisiana  cases  to  the  contrary  may  be  considered  as  over- 
ruled by  Saul  v.  His  Creditors.^^  The  English  law  is  in  a  most 
uncertain  state.  In  Male  v.  Roberts,^^  Lord  Eldon  held  that  the 
validity  of  the  defense  of  infancy  must  be  determined  by  the  lex 
loci  contractus  but  in  Cooper  v.  Cooper,^*  the  House  of  Lords 
held,  in  the  language  of  Lord  Halsbury,  L.  C,  that  "the  capacity 
to  contract  is  regulated  by  the  law  of  the  domicil,"  although  Lord 
Macnaghten  doubted  whether  the  question  was  "finally  settled" 
and  Lord  Watson  speaks  of  it  as  "a  fertile  subject  of  controversy." 

"Thompson  v.  Taylor  (1900)  65  N.  J.  L.  107;  Goldsmith  v.  Ladson 
(1891)  19  Wash.  (D.  C.)  L.  Rep.  738;  Armstrong  v.  Best  (1893)  112  N.  C. 
59;  Milliken  v.  Pratt  (1878)  125  Mass.  374,  383  (dictum)  accord. 

"See  57  L.  R.  A.  513,  note,  where  the  authorities  are  collected. 

""Cosio  V.  De  Bernales  (1824)  i  C.  &  P.  266;  Guepratte  v.  Young  (1851) 
4  De  G.  &  S.  217. 

*'22  Cyc.  512,  note  6. 

"(La.  1827)  5  Martin  (n.  s.)  569. 

*'(i7Qo)  3  Esp.  163. 

**(i888)  L.  R.  13  A.  C.  88. 
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Until  recently,  there  seemed  to  be  no  tendency  in  this  country 
to  treat  the  question  of  the  power  of  an  infant  to  contract  a  mar- 
riage as  a  matter  for  the  law  of  his  domicil  and  not  for  the  law 
of  the  place  of  celebration,  but  a  late  decision  of  the  Court  of 
Appeals  of  New  York  looks  the  other  way.  In  Cunningham  v. 
Cunning ham,^'^  that  court  held  that  a  marriage  performed  in  an- 
other State  and  valid  under  its  laws  between  residents  of  New 
York,  one  of  whom  was  under  the  age  of  legal  consent  and  without 
the  knowledge  of  her  parents,  could  be  annulled  by  the  courts  of 
New  York,  as  repugnant  to  the  public  policy  and  legislation  of 
New  York.  But,  as  shown  in  the  very  clear  and  illuminating  dis- 
senting opinion  of  Werner,  /,,  this  decision  confuses  the  contract 
of  marriage  and  the  status  of  marriage  and  reaches  the  same  illogi- 
cal result  as  Brook  v.  Brook.  The  majority  of  the  court  seemed 
to  think  that  the  control  of  the  contract  of  marriage  is  necessary 
to  the  control  of  the  incidents  of  the  status  of  marriage,  but  Judge 
Werner  pointed  out  the  simple  distinction — that  the  validity  of  the 
contract  is  a  matter  for  the  lex  loci  contractus  but  the  regulation 
of  the  incidents  of  the  status  for  the  lex  domicilii,  and  that  it  was 
not  at  all  necessary,  in  order  to  reach  the  desired  result,  for  a 
New  York  court  to  announce  such  a  radical  doctrine  as  that  a  con- 
tract valid  where  made  could  be  annulled  at  the  instance  of  a  New 
York  court  upon  the  sole  ground  that  a  similar  contract  if  entered 
into  in  New  York  would  be  voidable. 

The  decision  is  interesting  as  an  apparent  extension  of  the 
doctrine  of  a  statute  personal,  for  it  is  certainly  not  to  be  defended 
on  any  other  grounds  than  as  such  an  extension. 

In  England,  the  courts  seem  to  have  started  with  the  common 
law  doctrine,  later  to  have  departed  from  it  and  now  once  more 
to  be  back  at  their  original  position.  In  Simonin  v.  McUlac,^^  it 
was  held  that  where  one  was  a  minor  by  the  law  of  his  domicil 
(France)  but  not  by  the  law  of  the  place  of  contracting  marriage 
(England),  there  was  a  legal  and  binding  marriage.  But  then 
came  two  decisions  which,  although  not  concerned  with  questions 
of  infancy,  were  in  point,  Brook  v.  Brook"  and  Sottomayor  v. 
De  Barros,^^  holding  that  the  law  of  the  domicil  determined 
capacity  to  marry.    However,  that  peculiarly  judicial  characteristic 

"(1912)  206  N.  Y.  341. 

^(1860)  2  Sw.  &  Tr.  67. 

"Supra. 

»(i877)  L.  R.  3  P.  D-  I- 
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of  being  able  to  see  differences  where  there  are  none  enabled  Sir 
James  Hannen,  when  Sottomayor  v.  De  Barros  came  before  him 
for  another  trial,^®  practically  to  overrule  the  two  cases  just  men- 
tioned, and  a  decision  of  the  Court  of  Appeal  in  Ogden  v.  Ogden*^ 
which  approved  and  followed  Sir  James  Hannen's  later  decision 
in  Simonin  v.  Mallac  makes  it  possible  to  state  that  the  English 
law  agrees  with  ours  in  that  capacity  of  a  minor  to  marry  depends 
on  the  law  of  the  place  of  contracting  marriage  and  not  on  the 
law  of  his  domicil. 

There  have  been  several  interesting  cases  in  this  country 
in  which  the  question  of  the  right  of  an  infant  to  take  property 
has  been  raised,  due  to  a  difference  in  the  law  of  his  domicil  and 
the  law  of  the  situs.  In  State  v.  Bunce,*^  it  appeared  that  the  legis- 
lature of  Arkansas  had  passed  an  act  which  purported  to  remove 
the  disabilities  of  minority  so  as  to  permit  one  of  its  citizens  to 
demand  and  receive  moneys  in  Missouri,  but  the  court  of  the  latter 
state  held  that  Arkansas  "did  not  possess  the  power  to  pass  a 
law  to  override  and  control  our  laws",  and  this  case  represents  the 
decided  weight  of  authority.  There  is  one  interesting  dictum, 
probably  the  only  statement  to  that  effect  in  this  country,  that  one 
who  was  of  full  age  in  one  state  was,  under  the  principles  of  con- 
flict of  laws,  of  full  age  in  all  other  states.*^  No  English  case 
seems  to  raise  quite  the  same  point.  In  re  Hellman's  Will,*^  held 
that  either  the  law  of  a  court  administering  a  legacy  or  the  law 
of  the  domicil  of  the  legatee,  whichever  first  gave  capacity,  could 
determine  the  time  of  payment,  but  what  that  decision  really  did 
was  to  pass  on  the  right  of  the  executor  to  pay  a  legacy  with  re- 
spect to  his  liability  on  a  subsequent  accounting — purely  a  matter 
for  English  law.** 

Legitimacy  is  a  status  which,  by  the  weight  of  authority,  is 
determined  by  the  father's  domicil  at  the  time  of  the  child's  birth.** 
There  is  quite  general  recognition  of  the  incidents  of  the  status  as 
created  by  the  law  of  that  domicil  where  there  is  a  chance  for  such 
recognition,  but  as  respects  real  property  every  jurisdiction  still 

-(1879)  L.  R.  5  P.  D.  94. 

*%.  R.  [1908]  P.  46. 

"(1877)   6s  Mo.  349. 

"Woodward  v.  Woodward  (1889)  87  Tenn.  644. 

"(1866)  L.  R.  2  Eq.  363. 

"Beale,  Summary  Confl.  Laws  §  77. 

*^In  re  Andros  (1883)  24  Ch.  Div.  637. 
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insists  on  the  lex  ret  sitae  as  the  proper  law  by  which  to  determine 
all  rights  of  inheritance  and  succession.  The  questions  raised  are 
therefore  more  likely  to  be  questions  of  interpretation  than  of 
status — what  does  the  lex  rex  sitae  mean  by  "legitimate",  legitimate 
by  the  law  of  the  domicil  or  legitimate  by  the  lex  rei  sitae? 

Thus  in  Doe  v.  Vardill*^  the  judges  when  called  on  for  their 
opinion  by  the  House  of  Lords,  held  that  while  the  claimant  of 
certain  English  real  estate  was  legitimate  by  the  law  of  Scotland, 
the  country  of  his  father's  domicil,  and  that  his  legitimacy  must 
be  recognized  in  England,  yet  the  English  statute  of  inheritance 
did  not  intend  that  class  of  legitimate  children  to  take.  This  de- 
cision was  based  on  the  so-called  statute  of  Mertoh  which  not  only 
required  that  a  child,  in  order  to  inherit,  should  be  legitimate,  but 
that  "he  should  be  born  in  lawful  wedlock  as  well."*'  Con- 
versely, the  law  of  the  situs  may  be  interpreted  to  include  children 
who  are  not  legitimate  by  the  law  of  their  or  their  father's  domi- 
cil.** Looked  at  as  questions  of  statutory  interpretation,  these 
decisions  do  not  contravene  the  rule,  and  although  Doe  v.  Vardill 
at  first  caused  some  confusion  in  this  country,  the  law  is  quite 
generally  clear  that  legitimacy,  even  in  cases  of  real  property,  is 
a  matter  for  the  lex  domicilii  and  not  the  lex  rei  sitae.*^  In 
Scott  V.  Key,^°  the  status  of  a  person  legitimatized  by  special  statute 
in  Arkansas  was  recognized  in  Louisiana  and  he  was  allowed  to 
inherit  real  property. 

In  cases  involving  personal  property,  the  better  opinion  and 
the  weight  of  authority  is  that  the  status  of  legitimacy  is  to  be 
determined  by  the  proper  law,  that  is,  by  the  law  that  would  gov- 
ern were  no  property  rights  involved.  Thus  in  an  English  case,°^ 
it  was  held  that  the  statute  was  broad  enough  to  permit  a  child 
who  had  the  status  of  legitimacy  by  the  law  of  Holland  by  reason 
of  the  intermarriage  of  his  parents  after  his  birth  to  inherit  as  a 
legitimate  child  in  England,  even  though  an  English  child  in  similar 
circumstances  would  not  be  legitimate.  This  is  an  interesting  de- 
cision to  compare  with  Doe  v.  Vardill  and  has  been  cited  by  an 

"(1840)  7  C.  &  F.  895- 

"Dayton  v.  Adkisson  (1889)  45  N.  J.  Eq.  603. 

"Moen  z'.  Moen  (1902)  16  S.  D.  210;  Hall  v.  Gabbert  (1904)  213  111.  208. 

•Miller  v.  Miller  (1883)  91  N.  Y.  315;  Ross  v.  Ross  (1880)  129  Mass. 
243- 

"(1856)   II  La.  Ann.  232. 

'Vn  re  Goodmans  Trusts  (i88i)  L.  R.  17  Ch.  Div.  266. 
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English  court  as  indicating  less  unwillingness  in  later  years  on  the 
part  of  English  courts  "to  admit  a  personal  law  of  status  and 
capacity  dependent  on  domicil,  and  travelling  with  the  person 
from  country  to  country."'^^ 

The  discussion  of  other  questions  of  status  will  bring  out  little 
new  and  limitations  of  space  make  it  possible  to  do  no  more  than 
briefly  mention  a  few  of  them. 

An  adjudication  of  insanity  is  not  treated  as  creating  a  status 
but  merely  as  the  recognition  of  a  natural  fact.  Hence  one  ad- 
judged lunatic  in  one  jurisdiction  may  sue  or  be  sued  in  his  own 
right  in  other  jurisdictions  where  he  has  not  been  so  adjudged.^'' 
The  greatest  effect  that  an  adjudication  of  insanity  in  another  juris- 
diction can  be  given  is  to  establish  a  prima  facie  case  to  be  sub- 
mitted to  a  jury."^* 

Wardship  is  a  status  which  the  courts  of  this  country  and  of 
England  have  almost  invariably  treated  consistently,  that  is,  one 
to  be  created  by  the  law  of  the  domicil  of  the  ward  but  to  be  recog- 
nized by  other  jurisdictions  to  the  extent  that  public  policy  will 
permit."'^ 

Incorporation  is  a  status  which  can  only  be  created  by  the 
law  of  the  state  of  incorporation  but  which  is  recognized  in  other 
states,  and  the  incidents  of  which  are  also  recognized  in  other 
states  to  the  extent  that  public  policy  will  permit.  The  subject 
is  too  large  for  the  purposes  of  this  article  but  these  few  generali- 
zations may  be  made — a  state  cannot  empower  a  corporation  to  do 
an  act  within  its  borders  which  the  chartering  state  has  not  em- 
powered it  to  do,*^"  and  when  the  chartering  state  legally  terminates 
a  corporation  or  alters  its  powers,  the  termination  or  alteration 
must  be  recognized  as  a  fact  everywhere."^^  The  law  of  the  char- 
tering state  also  governs  the  status  of  the  stockholders,  and  when 
their  liability  to  the  corporation  is  contractual,  not  penal,  it  will 

"Ogden  V.  Ogden  L.  R.  [1908]  P.  46,  58.  See  a  learned  note  in  65  L.  R. 
A.  177  on  this  whole  subject. 

"Wellcr  V.  Suggett  (N.  Y.  1878)  3  Redf.  Surr.  249;  N.  Y.  Security  and 
Trust  Co.  V.  Keyser  L.  R.  [1901]  i  Ch.  666. 

"Matter  of  Perkins  (N.  Y.  1816)  2  Johns.  Ch.  124;  Herndon  v.  Vick 
(1898)   18  Tex.  Civ.  App.  583. 

"Lamar  v.  Micou  (1884)  112  U.  S.  452;  Nugent  v.  Vetzera  (1866) 
L.  R.  2  Eq.  704- 

"St.  Louis  etc.  Railroad  v.  Terre  Haute  etc.  Railroad  (1891)  145  U.  S. 
393- 

"Remington  v.  Samana  Bay  Co.  (1886)  140  Mass.  494;  Canada,  etc. 
Railroad  v.  Gebhard  (1883)  109  U.  S.  527- 
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be  recognized  and  enforced  in  other  jurisdictions,  under  the  full 
faith  and  credit  clause/* 

Civil  death  is  a  status  but  one  given  no  extraterritorial  effect, 
according  to  the  one  adjudicated  case  in  this  country. '*'' 

Other  statutory  disabilities  imposed  on  conviction  of  crime,  such 
as  incapacity  to  testify,  to  vote,  to  make  a  conveyance  or  will  dur- 
ing confinement,  etc.,  are  limited  similarly  and  held  to  be  matters 
of  a  penal  nature,  strictly  territorial  in  their  effect.*^" 

In  England,  it  was  held,  before  the  abolition  of  the  doctrine  of 
attainder,  corruption  of  blood  and  forfeiture,  that  an  attainder  of 
treason  did  not  affect  either  a  marriage  contracted  in  another 
country  or  the  issue  thereof.®^ 

Bankruptcy  has  been  spoken  of  as  a  status*^  and  it  has  been 
said  that  a  bankrupt  becomes,  for  many  purposes,  civiliter 
mortuus;^^  but  it  would  seem  as  if  it  were  a  matter  primarily 
affecting  property  and  only  incidentally  affecting  the  person.  That 
it  is  not  a  status  is  quite  the  unform  holding  in  both  this  country 
and  in  England,  and  an  adjudication  of  bankruptcy  is  given  no 
extraterritorial  effect,  at  least  so  far  as  the  personal  capacity  of 
the  bankrupt  is  concerned.'* 

There  seems  to  be  no  case  in  this  country  where  a  court  has 
been  asked  to  recognize  the  incidents  of  the  status  of  nobility,  al- 
though Ware,  D.  I.,  in  Polydore  v.  Prince,^^  shows  clearly  enough 
what  would  be  the  answer — 

"If  a  bill  in  equity  were  filed  in  one  of  our  courts  against  an  Eng- 
lish nobleman  temporarily  resident  here,  would  he  be  allowed  to 
put  in  an  answer  upon  his  honor,  and  not  under  oath,  because  he 
was  entitled  to  that  personal  privilege  in  the  forum  of  his  doniicil  ? 
I  apprehend  not." 

The  status  of  foreign  sovereign  is  clearly  recognized,  however,  by 

"Converse  v.  Hamilton  (iQn)  224  U.  S.  243;  Nashua  Sav.  Bank  v. 
Anglo-American  etc.  Co.  (1902)   189  U.  S.  221. 

^Wilson  V.  King  (1894)  59  Ark.  32. 

•"Commonwealth  v.  Green  (1822)  17  Mass.  515;  Sims  v.  Sims  (1878) 
75  N.  Y.  466 ;  Logan  v.  United  States  ( 1892)  144  U.  S.  263.  303 ;  three  early 
cases  cited  by  Professor  Wigmore,  i  Evid.  §  523,  being  against  all  later 
authority. 

"Kynnaird  v.  Leslie  (1866)  L.  R.  i  C.  P.  389. 

^'Re  Pearson  L.  R.  [1892]  2  Q.  B.  263. 

*°Bank  v.  Sherman  (1879)  loi  U.  S.  403,  406. 

"Wharton,  Confl.  Laws  §§  795.  387  et  seq. 

•"(1837)  I  Ware  *402,  *407. 
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dicta""  and  in  England  by  the  case  of  Mighell  v.  Sultan  of 
Johore,'^'  where  the  English  court  refused  to  take  jurisdiction  of  a 
case  against  a  foreign  sovereign,  even  though  he  had  entered  into 
a  contract  under  an  assumed  name,  as  a  private  individual.  The 
sovereign,  of  course,  can  waive  the  privilege  of  the  status  and 
submit  to  the  jurisdiction  of  a  foreign  court." 

To  what  extent,  then,  has  it  been  found  necessary  in  common 
law  jurisdictions  to  assert  extraterritorial  powers  by  a  recognition 
of  the  statute  personal?  On  the  whole,  the  instances  are  rather 
surprisingly  few  and  most  of  the  cases  mentioned  could  have  been 
supported  on  other  grounds.  A  few  states  assert  the  right  to 
prohibit  beyond  their  own  borders  the  re-marriage  of  their  citizens 
who  have  been  the  guilty  parties  in  divorce  actions;  the  southern 
states  sometimes  rely  on  the  statute  personal  to  prevent  miscegena- 
tion ;  England  has  a  confused  case  which  recognizes  it  in  an  attempt 
to  prevent  marriage  with  a  "deceased  wife's  sister"  (a  case  not 
followed  here  and  practically  overruled  there)  ;  three  or  four 
southern  states  speak  of  the  statute  personal  in  matters  of  cover- 
ture; one  late  New  York  case  seems  to  rely  on  it  to  annul  an 
infant's  marriage;  and  most  states  recognize  it  in  matters  of 
legitimacy,  incorporation  and  wardship. 

A  word  as  to  the  statute  personal  in  continental  countries.  If 
the  two  great  common  law  jurisdictions  are  rather  confused  at 
times  in  their  statement  of  the  grounds  on  which  they  can  assert 
an  extraterritorial  power  over  their  subjects,  so  also  are  the 
continental  courts  in  their  treatment  of  a  statute  personal.  Na- 
tionality, rather  than  domicil,  is  supposed  to  determine  questions 
of  status  and  capacity.  The  conventions  of  the  Hague  of  June 
12,  1902,  which  were  signed  by  and  are  actually  in  force  in  France, 
Germany,  Italy  and  a  number  of  other  European  states,  uniformly 
look  to  nationality  where  we  would  look  to  domicil.  But  the 
doctrine  of  nationality  has  proved  as  difficult  to  apply  as  our 
courts  have  found  the  doctrine  of  domicil,  and  an  examination 
of  the  many  notes  on  the  continental  law  relating  to  this  subject, 
gathered  together  by  Professor  Lorenzen  in  his  valuable  "Cases 
on  the  Conflict  of  Laws,"  will  show  that  the  rule  is  almost  lost 
sight  of  in  the  many  exceptions  that  the  continental  courts  are 

"See  Marshall,  C.  J.,  in   Schooner  Exchange  v.   McFaddon    (1812)    7 
Cranch  116,  136. 

"L.  R.  [1894]  I  Q-  B.  149. 

"Colombia  v.  Cauca  Co.  (1902)  190  U.  S.  524. 
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always  devising  in  order  to  circumvent  their  own  doctrine.  In 
the  language  of  a  distinguished  civilian,"  in  referring  to  this 
subject,  "one  must  conclude  that  the  harmony  which  should  exist 
between  the  laws  of  various  countries  can  be  obtained  only  through 
a  sacrifice,"  and  the  continental  courts  have  shown  no  hesitation 
in  making  a  sacrifice  that  has  led  to  many  more  distinctions  and 
refinements  than  are  found  in  the  common  law  treatment  of  the 
same  subject. 

F.  GranvilItE  Munson. 
New  York. 

*A.  Pillet,  quoted  in  2  Beale  Cas.  Confl.  Laws,  4. 
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NOTES. 


State  Rate  Regulation  and  the  Fourteenth  Amendment. — The 
celebrated  case  of  Munn  v.  Illinois'^  sets  forth  two  principles  of  con- 
stitutional law:  first,  that  a  State  legislature  does  not  violate  the 
Fourteenth  Amendment  when  it  regulates  the  rates  or  charges  of  a 
business  clothed  with  a  public  interest;  and  second,  that  the  reason- 
ableness of  rates  so  established  is  a  question  solely  for  the  le^gislature 
and  is  not  open  to  judicial  investigation.  Though  the  court  after 
a  lengthy  discussion  upheld  the  regulatory  enactment  of  the  legis- 
lature on  the  ground  that  the  business  of  elevating  g^ain  is  clothed 
with  a  public  interest,  it  reached  this  result  without  laying  down  a 
satisfactory  test  for  discovering  this  necessary  basis  for  the  power  to 
regulate  rates.  It  remained,  therefore,  for  Mr.  Justice  Bradley,  one 
of  the  majority  in  Munn  v.  Illinois,  to  explain  the  court's  action  in 

'(1876)  94  U.  S.  113. 
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his  dissenting  opinion  in  the  Sinking-Fund  Cases, ^  and  this  explana- 
tion was  later  approved  by  the  court  in  Budd  v.  New  York.^  He 
pointed  out  there  that  practical  or  virtual  monopoly  is  the  governing 
characteristic  which  must  be  discovered  in  order  to  impose  a  public 
interest  upon  a  private  business..  The  next  refinement  upon  this 
question  is  the  distinction  made  by  Mr,  Justice  Brewer  in  rendering 
the  opinion  of  the  court  in  Gotting  v.  Kansas  City  Stockyards  Co., 
in  which  he  distinguishes  businesses  of  public  service,  deriving  assist- 
ance in  the  form  of  special  privilege,  from  businesses  to  which  the 
State  has  delegated  no  public  function.*  More  recent  decisions  of  the 
Supreme  Court,  however,  would  seem  to  have  enlarged  the  definition- 
of  practical  monopoly  so  as  to  do  away  with  this  distinction. 
So  any  business,  irrespective  of  the  kind  of  service  rendered,  should 
come  within  that  category  if  it  possesses  the  power  to  dictate  rates 
and  charges  ;^  and  the  State  should  be  able  to  regulate  its  tolls  without 
violating  the  Constitution.® 

The  second  proposition  laid  down  in  Munn  v.  Illinois  was  soon 
substantially  modified,  and  later  decisions,  it  is  submitted,  have  in 
substance  completely  reversed  its  holding.  The  Railroad  Commission 
Cases''   first  modified  the  rule  by  asserting  that   a  State  legislature 

^(1878)   99  U.   S.   700,  747;  see  also  Wabash  etc  Ry.  Co.    v.   Illinois 

(1886)  118  U.  S.  557,  569.  The  case  of  Brass  v.  Stoeser  (1894)  153  U.  S. 
391  is  sometimes  advanced  as  presenting  a  contrary  principle,  but  it 
seems  that  the  effect  of  that  decision  is  only  that  when  the  business  of 
elevating  grain  is  once  impressed  with  a  public  interest,  it  can  be  regulated 
wherever  situated. 

'(1892)   143  U.  S.  517,  537- 

*See  Cotting  v.  Kansas  City  Stockyards  Co.  (1901)  183  U.  S.  79;  see 
also  dissenting  opinion  of  Field  and  Strong,  JJ.  in  Munn  v.  Illinois  supra; 
2  Tiedeman,  State  and  Federal  Control  of  Persons  and  Property,  (2nd  ed.) 
S  212.  It  is  submitted  that  the  Cotting  case  is  not  a  very  strong  authority 
for  this  position.  The  case  rests  really  on  the  finding  that  the  act  in 
question  applied  only  to  the  defendant  and,  while  general  in  terms,  in 
operation  was  discriminatory.  It  should  be  noted  that  in  concurring  six 
of  the  justices  use  the  following  language:  "We  assent  to  the  judgment 
of  reversal — so  far  as  the  merits  of  this  case  are  concerned — upon  the 
ground  that  the  statute  of  Kansas  in  question  is  in  violation  of  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United  States,  in  that 
it  applies  only  to  the  Kansas  City  Stockyards  Company  and  not  to  other 
companies  or  corporations  engaged  in  like  business  in  Kansas."  (See 
page  114.)  It  may  therefore  be  argued  that  the  general  language  used 
by  Mr.  Justice  Brewer  does  not  express  the  sentiment  of  the  majority 
of  the  court. 

"See  Standard  Oil  Co.  v.  United  States   (1911)  221  U.  S.  i,  57  et  seq. 

'See  Goodnow,  Social  Reform  and  the  Constitution,  264  et  seq.  As  a 
general  proposition  it  is  well  settled  that  when  a  business  is  clothed  with 
the  requisite  public  interest  the  legislature  may  effectuate  the  machinery 
for  its  regulation  by  any  classification  which  bears  a  reasonable  relation 
to  the  public  interest  involved  and  is  not  discriminatory.  See  Cotting  v. 
Kansas  City  Stockyards  Co.  supra.  The  courts  have,  therefore,  upheld 
classifications  on  the  basis  of  the  size  of  the  community  in  which  the 
business  is  carried  on;  Budd  v.  New  York  supra;  cf.  Hayes  v.  Missouri 

(1887)  120  U.  S.  68;  or  of  the  amount  of  business  done.    Dow  v.  Beidelman 

(1888)  125  U.  S.  680. 

^(1886)  116  u.  s.  307, 331. 
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cannot,  under  the  guise  of  regulation,  impose  confiscatory  rates;  and 
this  modification  has  been  consistently  followed.^  In  a  subsequent 
dissenting  opinion,  Mr,*  Justice  Bradley  again  explained  the  rule  of 
the  Munn  case:  that  the  reasonableness  of  rates  fixed  by  the  legis- 
lature cannot  be  made  the  subject  of  judicial  investigation,  while 
commission-made  rates  adopted  under  authority  derived  from  the 
legislature  to  make  "reasonable  rates"  may  be  overthrown  by  the  courts 
if  they  do  not  permit  a  reasonable  profit  from  the  business.  But 
finally  in  the  case  of  Smyth  v.  Ames  the  present  rule  was  advanced, 
that  the  reasonableness  of  rates  established  either  by  legislative  fiat 
or  by  authority  derived  from  the  legislature,  are  a  proper  subject  for 
judicial  inquiry.^** 

The  recent  case  of  Central  Lumber  Co.  v.  Sovih  Dakota  (1912) 
33  Sup.  Ot.  Rep.  66,  affords  an  excellent  example  of  the  extent  to 
which  the  Federal  Supreme  Court  has  gone  in  upholding  State  rate 
regulations.  In  that  case  the  court  had  under  discussion  a  statute 
of  South  Dakota  which  made  it  a  penal  offense  for  anyone,  after 
equalizing  the  cost  of  transportation  from  the  point  of  production,  to 
sell  a  commodity,  "in  general  use,"  at  a  lower  rate  in  one  section  of 
the  State  than  in  another,  provided  this  was  done  with  the  intention 
to  stifle  or  prevent  competition.^^  The  decision  rests  primarily  on 
the  idea  put  forward  in  the  recent  cases  that  monopoly  consists  in 
the  power  to  suppress  competition,  and  is  the  result  of  this  pregressive 
theory.  The  court  in  its  opinion  expressed  itself  in  very  broad 
terms,  saying,  "If  a  class  is  deemed  to  present  a  conspicuous  example 
of  what  the  legislature  seeks  to  prevent,  the  14th  Amendment  allows 
it  to  be  dealt  with,  although  otherwise  and  merely  logically  not  dis- 
tinguishable from  others  not  embraced  in  the  law."^-  Such  a  com- 
prehensive statement  of  the  rule  seems  equivalent  to  constituting  the 
legislature  the  judge  of  -what  businesses  are  practical  monopolies  and 
so  impressed  with  the  public  interest  necessary  to  permit  the  regula- 
tion of  their  rates.  The  case  is  interesting  as  an  example  of  the 
application  of  Mr.  Justice  Holmes'  conception  of  the  police  power 
as  a  power  which  may  "be  put  forth  in  aid  of  what  is  sanctioned  by 
usage,  or  held  by  the  prevailing  morality  or  strong  and  preponderant 
opinion  to  be  greatly  and  immediately  necessary  to  the  public  wel- 

'Lake  Shore  etc.  Ry.  Co.  v.  Smith   (1899)   173  U.  S.  684;  Knoxville  v. 
Water  Co.  (1909)  212  U.  S.  i. 

•Chicago  etc.  Ry.  Co.  v.  Minn.  (1890)  134  U.  S.  418,  461. 

"(1898)  169  U.  S.  466;  see  also  St.  L.  etc.  Ry.  Co.  v.  Gill  (1895)  156 
U.  S.  649.  Although  it  has  been  said  that  the  basis  for  the  determination 
of  the  reasonableness  of  the  rate  is  a  fair  charge  for  the  service  rendered, 
see  Cotting  v.  Kansas  City  Stockyards  Co.  supra,  the  universal  rule  now 
is  that  the  question  of  reasonableness  is  answered  by  a  consideration  of 
a  fair  return  on  the  actual  capital  invested.  Smyth  v.  Ames  supra;  Willcox 
V.  Cons.  Gas  Co.  (1909)  212  U.  S.  19. 

"State  courts  have  previously  upheld  statutes  almost  identical  in  terms. 
State  V.  Drayton  (1908)  82  Neb.  254;  State  v.  Bridgeman  &  Russell  Co. 
(1912)  117  Minn.  i8i5.  In  the  former  case  the  court  seems  to  rest  more 
on  the  general  police  power  than  on  the  power  to  regulate  companies 
impressed  with  a  public  interest,  and  this  reasoning  finds  support  in  the 
broad  language  of  the  court  in  Barbier  v.  Connolly   (1885)    113  U.  S.  27. 

"Citing  Carroll  v.  Greenwich  Ins.  Co.  (1905)  199  U.  S.  401;  cf.  Amer. 
Sugar  Ref.  Co.  v.  Louisiana  (1900)  179  U.  S.  89. 
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fare."^^  For  the  court  says,  ''that  the  law  embodies  a  wide  spread 
conviction  appears  from  the  decisions  in  other  States",  and  this  seems 
to  be  a  basis  for  the  result  reached. 


Right  ok  a  Creditor  to  Securities  Held  by  the  Debtor's  Surety. 
— The  doctrine  that  a  creditor  is  entitled  to  securities  given  by  the 
principal  to  the  surety  had  its  inception  in  the  statement  made  in  the 
early  case  of  Maure  v.  Harrison^  that  "a  bond  creditor  shall  have  the 
benefit  of  all  counter-bonds  or  collateral  security  given  by  the  prin- 
cipal to  the  surety."  This  statement,  which  in  effect  declared  that  the 
securities  received  by  the  surety  are  held  in  trust  for  the  creditor,  was 
accepted  at  an  early  date  in  New  York-  and  forms  the  basis  of  the 
greater  part  of  the  American  decisions  on  the  subject.^  The  historical 
foundation  of  the  doctrine  has  been  destroyed,  however,  by  the  recent 
discovery  that  the  statement  in  Maure  v.  Harrison  was  dictum  and 
unnecessary  to  the  decision  of  that  case,*  while  many  jurisdictions 
have  recognized  that  on  principle  this  doctrine  is  too  broadly  stated, 
since  the  existence  of  the  right  in  a  creditor  should  logically  depend 
upon  the  purpose  for  which  the  securities  are  deposited.'^ 

When  the  securities  are  given  only  for  the  personal  indemnification 
of  the  surety,  there  seems  on  principle  to  be  no  basis  on  which  the 
creditor  can  at  any  time  claim  a  right  to  them.*  The  purpose  of  the 
deposit  negatives  the  idea  that  it  is  the  intention  of  the  parties  to 
create  a  trust  fund  for  the  creditor's  benefit.^  No  reason  is  apparent, 
moreover,  why  a  constructive  trust  should  be  raised  in  his  favor. 
As  long  as  both  principal  and  surety,  or  either  of  them,  is  solvent,  the 
creditor's  remedy  is  plainly  adequate  at  law.^  On  the  other  hand,  if 
both  principal  and  surety  are  insolvent,  the  effect  of  giving  the  creditor 
the  benefit  of  the  securities  held  by  the  surety  is  to  confer  on  him  a 
preference  over  other  creditors  of  the  principal  debtor,  which  he  did 

"See  Noble  Stale  Bank  v.  Haskill  (1911)  219  U.  S.  104,  iii. 

'(1692)  I  Eq.  Cas.  Ab.  93. 

*Moses  V.  Murgatroyd  (N.  Y.  1814)  i  Johns.  Ch.  119;  Vail  v.  Foster 
(1850)  4  N.  Y.  312. 

'See  I  Ames,  Cases  on  Suretyship,  620  n;  Rice  v.  Dewey  (1859)  79 
Mass.  47. 

'See  Sheffield  Banking  Co.  v.  Clayton,  L.  R.  [1892]  i  Ch.  621 ;  27  Am. 
L.  Rev.  126. 

'^Pool  V.  Doster  (1881)  59  Miss.  258;  Homer  v.  Savings  Bank  (1829) 
7  Conn.  478;  Sheffield  Banking  Co.  v.  Clayton  supra;  but  see  New  Bed- 
ford Institution  v.  Fairhaven  Bank  (1864)  91  Mass.  175. 

•The  courts  uniformly  hold  that  a  creditor  has  no  right  to  securities 
given  the  surety  for  the  latter's  indemnity  by  a  third  party,  Black  v. 
Kaiser  (1891)  91  Ky.  422;  O'Neill  v.  State  Sav.  Bank  (1906)  34  Mont. 
521,  or  by  a  co-surety.  Hampton  v.  Phipps  (1883)  108  U.  S.  260;  Seward 
V.  Huntingdon  (1883)  94  N.  Y.  104. 

^Homer  v.  Savings  Bank  supra;  Albany  v.  Andrews  (N.  Y.  1898)  29 
App.  Div.  20;  Fertig  v.  Henne  (1901)   197  Pa.  560. 

*See  Jones  v.  Quinnipiack  Bank  (i860)  29  Conn.  25,  40;  Powles  v. 
Hargreaves  (1853)  3  DeG.  M.  &  G.  430,  450.  As  the  security  was  not 
deposited  for  the  creditor's  benefit,  the  view  that  the  creditor's  right  arises 
on  the  insolvency  of  the  surety  alone,  see  14  Am.  L.  Rev.  839,  would 
seem  unsound. 
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not  contract  for,  and  which  operates  to  the  detriment  of  those  credit- 
ors.* Moreover,  in  order  to  allow  the  creditor  to  proceed  directly 
against  the  debtor  on  the  securities,  it  is  necessary  to  violate  the  con- 
tract between  principal  and  surety,  since  by  the  terms  of  the  deposit 
with  the  surety,  the  latter  gains  no  right  to  enforce  the  securities 
until  he  has  paid  the  debt.  Nevertheless,  the  English  courts,  which 
have  repudiated  the  doctrine  of  Maure  v.  Harrison  in  its  application 
to  all  other  situations,  allow  the  creditor  to  enforce  the  securities  when 
both  principal  and  surety  are  bankrupt^"  or  their  estates  are  being 
wound  up  in  a  court  of  chancery,^^  but  in  so  doing  they  admit  that  the 
creditor  has  no  equity  on  which  to  claim  this  right  except  that  arising 
out  of  the  practical  difficulties  of  administration  of  the  insolvent 
estates.^"  These  difficulties  would  seem  obviated  to  a  large  extent, 
however,  by  the  method  employed  in  the  Scotch  law.  The  creditor 
must  prove  his  claim  against  the  surety^s  estate,  which  on  paying 
a  dividend  is  entitled  to  reimbursement  out  of  the  principal  debtor's 
estate  through  the  securities  given  for  this  purpose,  and  the  fund  re- 
ceived therefrom  accrues  then  to  the  benefit  of  all  the  creditors  of 
the  surety.^*  The  slight  difficulties  which  attach  to  administration 
under  this  method  seem  more  than  offset  by  the  desirability  of  the  re- 
sult attained,  for  the  contract  between  principal  and  surety  is  respected 
and  no  undue  preference  is  given  to  any  creditor.^* 

On  the  other  hand,  it  would  seem  that  a  true  trust  fund  is  created 
when,  as  in  the  recent  case  of  Catsktll  National  Bank  v.  Dumary  (N. 
Y.  1912)  100  N.  E.  422,  the  security  has  been  given  to  the  surety  not  for 
the  latter's  indemnification,  but  for  the  better  securing  of  the  debt.  In 
that  case  the  defendant  guaranteed  the  performance  of  a  contract,  it  be- 
ing contemplated  that  a  note  should  be  given  by  one  of  the  original  con- 
tracting parties  in  pursuance  of  the  contract.  Such  a  note  was  given, 
and  later  endorsed  by  the  holder  to  the  plaintiff.  The  latter  sued 
both  maker  and  endorser,  who  were  debtor  and  creditor  respectively 
on  the  original  contract,  unsuccessfully,  for  both  were  insolvent,  and 
then  sought  to  hold  the  defendant  on  the  guaranty.  As  the  guaranty 
was  in  terms  general,  it  is  clear  that  the  purpose  of  giving  it  was 
not  to  indemnify  the  original  creditor  personally,  but  to  better  secure 
the  payment  of  the  debt  to  whomever  should  become  the  holder  of 
the  note.  Moreover,  as  the  original  creditor's  right  of  action  on  the 
guaranty  was  conditioned  not  on  his  payment  of  the  debt,  but  on  the 
non-payment  of  it  by  the  principal,  the  court  was  justified  in  permit- 
ing  the  plaintiff  to  recover,  since  this  did  not  violate  the  terms  of 
the  defendant's  contract.^  "^ 

•See  Homer  v.  Savings  Bank  supra;  dissenting  opinion  of  Kellogg,  J. 
in  People  v.  Met.  Surety  Co.  (N.  Y.  1911)  148  App.  Div.  50,3,  S";  i  Harv. 
L.  Rev.  326;  Royal  Bank  v.  Commercial  Bank  (1882)  L.  R.  7  A.  C.  366, 
372  et  seq. 

^"Bx  parte  Waring  (1815)  2  Glyn  &  Jam.  404;  s.  c.  2  Rose  182;  s.  c. 
19  Ves.  Jr.  345. 

"Powles  V.  Hargreaves  supra;  City  Bank  v.  Luckie  (1870)  L.  R.  5  Ch. 
App.  773;  Bx  parte  Smart  (1872)  L.  R.  8  Ch.  App.  220. 

"See  Vaughan  v.  Halliday  (1874)  L.  R.  9  Ch.  App.  561.  568. 

"Royal  Bank  v.  Commercial  Bank  supra;  cf.  Pool  v.  Doster  supra. 

"i  Harv.  L.  Rev.  325- 

"See  14  Am.  L.  Rev.  839;  Ross  v.  Wilson  (Miss.  1846)  7  Sm.  &  M. 
753;  Black  v.  Kaiser  supra. 
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The  Nature  and  Extext  of  the  Mortgagee's  Right  Under  a  Mort- 
gage OF  After-acquired  Personal  Property. — In  the  case  of  Titrisville 
Iron  Co.  V.  City  of  New  York  (1912)  207  N.  Y.  203,  an  attempt  to 
create  by  contract  a  lien  upon  subsequently  acquired  chattels  was 
held  unsuccesful,  and  the  claim  of  the  defendant  lienor,  who  had 
taken  possession  of  the  chattels  after  the  obligor  was  adjudicated  a 
bankrupt,  was  defeated  by  a  purchaser  with  notice  at  a  receiver's 
sale.  This  decision  marks  the  latest  opinion  of  a  court  which  has 
frequently  shifted  its  position,  and  is  illustrative  of  the  general  con- 
fusion of  the  authorities  on  this  question. ^ 

It  is  elementary  that  "a  man  cannot  grant  or  charge  that  which 
he  hath  not."^  The  common  law  has,  therefore,  consistently  refused 
to  accord  recognition  to  mortgages  of  after  acquired  chattels  unless 
the  chattels  have  a  potential  existence.^  Equity,  however,  will  afford 
relief  to  a  mortgagee  who  has  advanced  his  money  by  construing 
the  transaction  as,  in  effect,  an  agreement  to  execute  a  mortgage  when 
the  chattels  are  actually  acquired.*  If  this  interpretation  of  the 
parties'  intention  be  sound,  the  application  of  simple  equitable  prin- 
ciples leads  to  the  conclusion  that  the  property  is  impressed  with  an 
equitable  lien  which  may  be  enforced  against  the  mortgagor  and  all 
other  persons  except  purchasers  for  value  without  notice.''  Although 
this  is  frequently  stated  to  be  the  general  rule,'  an  analysis  of  the 
cases  reveals  a  difference  of  judicial  opinion  as  to  the  nature  of  the 
mortgagee's  rights  which  necessitates  considerable  modification  of 
this  broad  general  statement  before  it  may  be  said  to  accurately  ex- 
press the  existing  law. 

The  mortgagee's  right  has  been  variously  regarded  as  (1)  a  mere 
revocable  license  to  take  possession  of  the  mortgaged  chattels,  (2)  a 
purely  contractual  right  and  (3)  a  property  right  of  a  nature  more 
or  less  limited.  The  first  doctrine,  adopted  in  the  solitary  jurisdiction 
of  Wisconsin,  leads  to  the  obviously  unjust  result  that  the  mortgage 
cannot  be  enforced  even  against  the  mortgagor  himself.''  Those  courts 
which,  following  the  leading  case  of  Moody  v.  Wright,^  regard  the 
mortgagee's  right  as  wholly  contractual  and  as  creating  a  mere  personal 
liability,  betray  an  inconsistency  in  their  position.  Thus,  while  in 
strict  accordance  with  their  fundamental  postulate  they  deny  recovery 
as  against  an  assignee  in  bankruptcy,^  a  subsequent  purchaser  with 
notice  and  an  attaching  creditor,^"  they  nevertheless  refuse  to  regard 

^Cf.  the  following  cases:  Kribbs  v.  Alford  (1890)  120  N.  Y.  519; 
Rochester  Distilling  Co.  v.  Rasey  (1894)  142  N.  Y.  570;  Central  Trust 
Co.  V.  West  India  Improvement  Co.  (1901)   169  N.  Y.  314. 

"Perkins,  Laws  of  Eng.,  Grants,  §  65. 

'Grantham  v.  Hawley  (1615)   Hob.  132;  8  Columbia  Law  Review  307. 

*Holroyd  v.  Marshall  (1891)  10  H.  L.  C.  191;  Wasserman  v.  McDonell 
C1Q06)   190  Mass.  326. 

'Holroyd  v.  Marshall  supra;  Stoll  v.  Gibson  (1903)  65  N.  J.  Eq.  552; 
see  Mitchell  v.  Winslow  (1843)  2  Story  630,  644. 

'Jones,  Chattel  Mortgages,   (5th  ed.)  §  173. 

^Chynoweth  v.  Tenney  (i860)  10  Wis.  341;  see  Roundy  v.  Converse 
(1888)   71  Wis.  524,  527. 

*(Mass.  1847)   13  Mete.  17. 

•Blanchard  v.  Cooke   (1887)    144  Mass.  207. 

"Ross  V.  Wilson  (Ky.  1869)  7  Bush  29;  Wender  etc.  Coal  Co.  v. 
Louisville  Property  Co.  (1910)   141  Ky.  210. 
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delivery  of  possession  to  the  mortgagee,  which  under  their  doctrine 
ripens  his  contractual  right  into  a  property  right,  as  a  preference 
although  made  within  four  months  of  bankruptcy.^^  The  great  weight 
of  authority,  however,  sustains  the  sound  doctrine  that  the  mortgagee 
possesses  a  property  right  which  binds  subsequent  mortgagees  and 
purchasers  with  notice.^^  Consistency  demands  the  same  result  where 
the  rights  of  an  attaching  creditor  are  involved,^^  but  a  number  of 
States,  for  reasons  of  policy  based  upon  the  apparent  ownership  of 
the  mortgagor,  refuse  in  such  a  case  to  allow  the  mortgagee  to  assert 
his  rights.^*  This  is  evidently  the  attitude  of  the  court  in  the  prin- 
cipal case,  since  a  trustee  in  bankruptcy,  by  the  Amendment  of  1910 
to  §  47-a,  cl.  2,  of  the  Bankruptcy  Act  of  1898,  occupies  the  position  of 
an  attaching  creditor.^^  The  wisdom  of  this  deviation  from  principle 
is  questionable,  but  whatever  the  nature  of  the  mortgagee's  right,  it 
should  at  least  be  certain,  and  the  situation  demands  that  clarification 
by  legislative  enactment  which  it  has  already  received  in  a  few  States, 
where  provision  is  made  for  the  creation  of  a  legal  lien  on  after- 
acquired  personal  property.^" 


The  Basis  for  Kecovery  at  Law  ik  Cases  of  "Shadowing"  by  De- 
tectives.^— Although  the  maxim  that  there  is  no  wrong  without  a 
remedy  is  frequently  recurring  in  our  reports,  and  the  courts  since 
the  Statute  of  Westminster  2nd  have  striven  earnestly  to  give  it  effect, 
yet  novel  cases  are  constantly  arising  where  old  principles  must  be 
fitted  to  new  conditions,  and  it  is  interesting  to  observe  by  what  means 
the  expansion  of  the  law  is  accomplished.  For  example,  in  the  recent 
case  of  Schultz  v.  Frankfort  Marine  Accident  etc.  Co.  et  al.  (Wis. 
1913)  139  N.  W.  386,  the  plaintiff  was  subjected  to  ridicule  and  loss 
of  employment  by  reason  of  his  being  openly  and  publicly  "shadowed" 
by  the  defendant's  detectives.  His  counsel  were  evidently  embarrassed 
to  know  how  to  frame  the  complaint,  but  charged  the  defendants  with 
malicious  conspiracy  to  injure,  false  imprisonment,  invasion  of  the 
right  of  privacy,  and  defamation.  The  court  chose  to  grant  recovery 
on  the  ground  of  wordless  defamation. 

From  a  technical  standpoint  the  facts  alleged  fail  to  support  any 
of  the  wrongs  charged.  In  the  first  place,  conspiracy  is  not  actionable 
as  a  separate,  substantive  wrong  unless  special  damages  are  traceable 
to  the  mere  concerted  action  ;2  hence  in  the  principal  case,  where  the 

"Chase  v.  Denny  (iSSi)  130  Mass.  566;  Humphrey  v.  Tatman  (1905) 
198  U.  S.  91,  reversing  184  Mass.  361. 

"Everman  v.  Robb  (1876)  52  Miss.  653;  Dodge  v.  Smith  (1896)  5  Kan. 
App.  742;  see  Williams  v.  Winsor  (1878)  12  R.  I.  9. 

"Smithurst  v.  Exlmunds  (1862)  14  N.  J.  Eq.  408;  Francisco  v.  Ryan 
(1896)  54  Oh.  St.  307;  Parker  v.  Jacobs  (1880)  14  S.  C.  112. 

**Pinkstaff  v.  Cochran  (1894)  58  111.  App.  72;  American  Surety  Co.  v. 
Worcester  Cycle  Co.   (1900)   100  Fed.  40. 

"13  Columbia  Law  Review  158. 

"Cal.  C.  C.  §  2883;  N.  Dak.  C.  C.  §  6130;  Okla.  Laws  1903,  §  3445: 
Wyo.  Comp.  Stat.  (1910)  §  3721;  Idaho  C.  C.  §  3379. 

'For  the  treatment  of  such  cases  in  equity  see  Chappell  v.  Stewart 
(1896)  82  Md.  323.    But  see  note  to  that  case  in  ■iy  L.  R.  A.  783. 

'Porter  v.  Mack  (1901)  50  W.  Va.  581;  Bishop,  Non-Contract  Law, 
362:  Burdick,  Torts,  (2nd  ed.)  288. 


NOTES.  337 

conspiring  added  nothing  to  the  injurious  character  of  the  wrongs 
complained  of,  no  cause  of  action  was  set  out  unless  those  wrongs 
were  themselves  independently  actionable.  Secondly,  although  it  can 
hardly  be  doubted  that  one  who  knows  he  is  being  "shadowed"  by  de- 
tectives is  partially  restrained  in  the  exercise  of  his  free  right  of 
locomotion,^  yet  no  proof  of  any  particular  restraint  was  offered,  and 
consequently  no  false  imprisonment  could  be  found.^  In  the  third 
place,  the  right  of  privacy,  if  it  exists,  has  been  developed  chiefly  with 
regard  to  the  unauthorized  use  of  photographs  for  gain,  and  even  in 
this  limited  application  has  been  denied  in  some  jurisdictions.^  Al- 
though the  trend  of  current  opinion  favors  the  recognition  of  a  "right 
to  immunity  from  wrongful  publicity",®  and  this  doctrine  might  well 
have  been  extended  to  cover  the  facts  of  the  principal  case,  never- 
theless the  court  was  undoubtedly  justified  under  the  present  condition 
of  the  authorities  in  preferring  not  to  base  its  judgment  on  this 
ground.'^  And  lastly,  the  false  publication,  which  is  essential  to  the 
action  of  defamation,*  has  always  been  limited  to  a  publication  of 
words  or  pictures,^  and  mere  acts  cannot  come  within  the  a.ccepted 
definition  of  that  tort.  The  facts  seem  to  present,  therefore,  a  situa- 
tion which  is  not  only  unprecedented,  but  for  which  no  established 
remedy  seems  available. 

The  foundation  of  every  legal  right  is  in  a  corresponding  legal 
restraint.^"  Hence,  when  an  unprecedented  case  arises,  the  court  miust 
at  the  outset  determine  from  a  consideration  of  the  accepted  remedies 
in  similar  cases,  whether  the  legal  right  relied  upon  actually  exists. 
If  the  principle  is  recognized  and  the  only  question  is  its  application 
to  the  new  facts,  the  court  is  competent  to  give  a  remedy  without 
invasion  of  the  field  of  legislation;'^  and  the  mere  objection  of  novelty 
has  long  been  discarded.^^     And  the  courts  in  deciding  cases  of  novel 

'Fotheringhatn  v.  Adams  Exp.  Co.  (1888)  36  Fed.  252;  Chappell  v. 
Stewart  supra;  People  v.  Weiler  (1904)   179  N.  Y.  46. 

*Woods  V.  State  (1877)  3  Tex.  App.  204;  Johnson  v.  Tompkins  (1833) 
I  Baldw.  571 ;  Greathouse  v.  Summerfield  ( 1888)  25  111.  App.  296 ;  Hawk 
V.  Ridgway  (1864)  33  111.  473. 

*Henry  v.  Cherry  (1909)  30  R.  I.  13;  Hillman  v.  Star  Pub.  Co.  (1911) 
64  Wash.  691;  Roberson  v.  Rochester  Folding  Box  Co.  (1902)  171  N.  Y. 
538.  But  a  statute  was  subsequently  passed  in  New  York  (ch.  132,  Laws 
of  N.  Y.  of  1903)  making  the  unauthorized  publication  of  a  photograph 
for  advertising  purposes  a  misdemeanor  for  which  the  offender  is  also 
liable  in  a  civil  action,  and  this  was  held  constitutional  in  Rhodes  v.  Sperry 
Hutchinson  Co  (1908)    193  N.  Y.  223. 

*See  II  Columbia  Law  Review  566;  12  id.  693. 

'Corliss  V.  Walker  (1893)  57  Fed.  434,  (1894)  64  Fed.  280;  Pavesich  v. 
Ins.  Co.  (1905)  122  Ga.  190;  Foster-Milburn  Co.  v.  Chinn  (1909)  134  Ky. 
424;  Mundon  v.  Harris  (1911)  153  Mo.  App.  652.  It  is  interesting  to 
note  the  complete  acceptance  of  this  doctrine  by  the  civil  law.  Itzkovitch 
V.  Whitaker  (1905)   115  La.  479. 

'Pullman  v.  Hill  (1891)   i  Q.  B.  524,  527. 

'Odgers,  Libel  &  Slander,  (4th  ed.)  13;  Burdick,  Torts,  (2nd  ed.)  292; 
James  Co.  v.  Bank  (1900)  105  Tenn.  i;  Mason  v.  Jennings  (1680)  Sir  T. 
Raym.  401. 

"Lord  Holt  in  Ashley  v.  White  (1704)  2  Ld.  Raym.  938,  957;  Cooley, 
Torts,  (3rd  ed.)  7,  15. 

"Pasley  v.  Freeman  (1789)  3  T.  R.  51,  63;  Pavesich  z:  Ins.  Co.  supra. 
'^Chapman  v.  Pickersgill  (1762)  2  Wilson  145. 
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impression  generally  accept  the  pervading  principle  that  when  damage 
is  produced  by  an  injury  to  a  valuable  right  no  mere  technicality  will 
be  permitted  to  work  a  denial  of  justice.^^  It  is  on  the  question  of 
the  existence  of  the  legal  right,  however,  that  the  greatest  difficulty 
is  experienced. 

In  the  case  under  consideration  the  chief  tendency  of  the  defend- 
ant's acts  was  to  humiliate  and  disgrace  the  plaintiff.  The  natural 
recourse,  therefore,  was  to  sue  for  injury  to  reputation.  But  reputation 
is  not  an  absolute  right,^*  for  it  may  be  blackened  with  impimity  by 
spoken  words  not  actionable  per  se  nor  followed  by  special  damage,^' 
and  it  has  been  urged  that  even  in  those  cases  where  redress  is 
afforded,  the  gist  of  the  action  is  not  the  injury  to  the  reputation  but 
the  damage  thereby  produced.^*  By  the  prevailing  view,  however, 
there  is  a  recc^nized  right  of  reputation,^"  the  violation  of  which  will 
be  conclusively  presumed  from  the  mere  publication  in  permanent 
form  of  defamatory  matter,^*  while  if  the  publication  be  temporary 
the  law  will  require  proof  of  special  damage  before  it  concludes  that 
the  right  has  been  invaded.^®  With  the  single  exception  that  the  con- 
tinued and  notorious  surveillance  took  the  place  of  spoken  words,  the 
principal  case  contains  every  element  of  slander,  and  identical  results 
ensued.  Therefore,  while  the  injury  cannot  be  technically  classed  as 
defamation,  it  differs  therefrom  only  in  form  and  not  in  substance, 
and  it  seems  that  the  plaintiff's  remedy  was  properly  found  in  an 
action  on  the  case  in  the  nature  of  defamation.-" 


CoxDiTioNS  Precedent  and  the  Statute  of  Limitations. — Suit  brought 
in  a  court  without  jurisdiction  should  be  ineffective  to  toll  the  Statute 
of  Limitations,  since  in  effect  there  has  been  no  action  at  all.^  The 
plight  of  a  litigant  who  has  brought  such  a  suit,  however,  has  induced 
some  courts  to  extend  liberally  the  benefit  of  the  statutes  prevailing 
in  most  jurisdictions^  allowing  an  extra  period  within  which  to  bring 

"Foot  V.  Card  (1889)  58  Conn,  i,  9;  Kujek  v.  Goldman  (1896)  150  N.  Y. 
176  and  (1894)  9  Misc.  34. 

"See  authorities  cited  under  note  9  supra. 

"As  in  Chamberlain  v.  Boyd  (1883)  L.  R.  n  Q.  B.  D.  407;  Hopwood  v. 
Thorn  (1849)  8  C.  B.  293. 

"Townshend,  Slander  &  Libel,  (4th  ed.)  57. 

"See  Cooley,  Torts,  (3rd  ed.)  35;  Times  Pub.  Co.  v.  Carlisle  (1899) 
94  Fed.  762. 

"Odgers,  Libel  &  Slander,  (4th  ed.)  7,  21. 

"4  Columbia  Law  Review  44;  Frazer,  Libel  &  Slander,  (4th  ed.)  3. 

"See  authorities  cited  under  note  13  supra. 

'Fernekes  &  Bros.  v.  Case  (1888)  75  la.  152;  Sweet  z:  Electric  Light 
Co.  (1896)  97  Tenn.  252;  cf.  United  States  v.  Amer.  Lumber  Co.  (1898) 
85  Fed.  827.  The  Louisiana  Civil  Code,  §§3518,  3SSi.  provides,  however, 
that  the  Statute  is  tolled  "whether  the  suit  has  been  brought  before  a 
court  of  competent  jurisdiction  or  not."  Blume  v.  New  Orleans  (1901) 
104  La.  345. 

*These  statutes  are  all  based  on  21  Jac.  i  c.  16,  7  Stat,  at  Large  273-4. 
See  §  405,  New  York  Code  of  Civil  Procedure :  "If  an  action  is  com- 
menced within  the  time  limited  therefor,  and  a  judgment  therein  is  re- 
versed on  appeal,  without  awarding  a  new  trial,  or  the  action  is  terminated 
in  any  other  manner  than  by  a  voluntary  discontinuance,  a  dismissal  of 
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suit  when  a  judgment  in  an  action  has  been  rendered  against  the 
plaintiff  other  than  on  the  merits,  and  without  granting  a  new 
trial.^  If  the  court  entertained  jurisdiction  in  the  first  instance  and 
the  error  was  only  discovered  upon  appeal,  the  case  comes  exactly 
within  the  spirit  of  these  statutes.*  A  litigant  should  not  be  penalized 
for  an  ultra  vires  error  of  the  court  and  he  is  fairly  entitled  to  the 
benefit  of  the  statute.  From  this  position  the  step  is  short  to  allowing 
a  similar  indulgence  when  the  lack  of  jurisdiction  is  discovered  by  the 
court  of  first  instance  and  the  only  cause  of  delay  is  the  plaintiffs  own 
error.^  Jurisdictional  questions  are  often  very  close  and  negligence 
cannot  be  imputed  to  a  litigant  merely  because  of  an  erroneous  selec- 
tion of  the  forum,  though  there  might  be  cases  where  negligence  would 
be  so  apparent  as  to  bar  relief.®  A  less  liberal  view,  however,  is  taken 
by  the  recent  case  of  Gaines  v.  City  of  New  York  (1912)  137  N.  Y. 
Supp.  964,  in  which  the  court  would  not  extend  section  405^  of  the  Code 
of  Civil  Procedure  to  assist  a  plaintiff  whose  action  was  dismissed 
by  the  City  Court  for  want  of  jurisdiction  in  actions  against  the  City 
of  New  York.  The  right  to  sue  the  municipality  for  negligence  de- 
pended upon  legislative  permission  and  the  legislature  had  stipulated 
in  the  city  charter  that  actions  should  be  commenced  within  one  year. 
This  and  similar  stipulations  in  other  cases  involving  municipal  liabiity 
have  been  uniformly  regarded  as  conditions  precedent  to  the  right 
itself*  and  strict  compliance  is  therefore  demanded.  This  furnishes 
an  additional  ground  for  the  court's  decision. 

A  variation  of  the  same  question  is  presented  when  the  time  limit 
is  established  by  the  contract  of  the  parties.  Contracts  providing 
shorter  periods  than  the  usual  Statute  of  Limitations  are  common 
and  are  generally  upheld,®  as  is  seen  in  the  recent  case  of  Maxwell 
Bros.  V.  Liverpool  etc.  Ins.  Co.  (Ga.  1913)  76  S.  E.  1036.  They  are 
usually  regarded  as  creating  a  condition  of  the  right  at  issue  and  are 
strictly  enforced.^"     Section  414,  subd.  1  of  the  New  York  Code  of 

the  complaint  for  neglect  to  prosecute  the  action,  or  a  final  judgment 
upon  the  merits ;  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  action  sur- 
vives, his  representative,  may  commence  a  new  action  for  the  same  cause, 
after  the  expiration  of  the  time  so  limited,  and  within  one  year  after  such 
a  reversal  or  termination." 

'Woods  V.  Houghton  (Mass.  1854)  i  Gray  580;  L.  R.,  M.  R.  &  T. 
Ry.  V.  Manees  (1^7)  49  Ark.  248;  see  Matthews  v.  Phillips  (1708)  2 
Salk.  424. 

*Ball  V.  Biggam  (1897)  6  Kan.  App.  42;  see  Harris  v.  Dennis  (Pa. 
1814)   I  Serg.  &  R.  236. 

^Railway  Co.  v.  Bemis  (1901)  64  Oh.  St.  26. 

•Smith  V.  McNeal  (1883)   109  U.  S.  426. 

'See  note  2  supra. 

•Reining  v.  Buffalo  (1886)  102  N.  Y.  308;  Curry  v.  Buffalo  (1892)  135 
N.  Y.  366.  In  McKnight  v.  New  York  (1906)  186  N.  Y.  35,  the  court 
applied  the  exception  of  §  396  in  such  an  action ;  but  see  Winter  v.  Niagara 
Falls  (N.  Y.  1907)  119  App.  Div.  586;  Norton  v.  The  Mayor  etc.  (N.  Y. 
1896)    16  Misc.  303. 

*Wood,  Limitations,  (3rd  ed.)  §42;  contra,  Miller  7'.  Ins.  Co.  (1898) 
54  Neb.  121. 

"Riddlesbarger  v.  Hartford  Ins.  Co.  (1868)  7  Wall.  386;  McElroy  v. 
Ins.  Co.  (1892)  48  Kan.  200;  Matthews  v.  Amer.  Centr.  Ins.  Co.  (N.  Y. 
1896)  9  App.  Div.  339;  Gough  v.  McFall  (N.  Y.  1898)  31  App.  Div.  578; 
cf.  Semmes  v.  Ins.  Co.  (1871)  13  Wall.  158;  Peoria  etc.  Ins.  Co.  v.  Hall 
(1864)   12  Mich.  202. 
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Civil  Procedure  bears  directly  on  this  question,  but  its  interpretation 
has  caused  considerable  difficulty  to  the  courts.  This  section  makes 
the  provisions  of  the  general  chapter  on  limitations  of  actions  "the 
only  rules  of  limitation  applicable,  to  a  civil  action.  ..  .except  in  one 
of  the  following  cases:  (1)  A  case,  where  a  different  limitation  is 
specially  prescribed  by  law,  or  a  shorter  limitation  is  prescribed  by  the 
written  contract  of  the  parties."  The  courts  maintain  that  this  sec- 
tion merely  allows  the  legislature  to  prescribe  a  different  time  period, 
or  the  parties  to  contract  for  a  shorter  time  limit  ;^^  and  that  all  the 
exceptions  to  the  general  statute  of  limitations  apply  to  limitations 
imposed  by  contract,^-  other  sections  of  the  Code,^^  and  special  stat- 
utes.^* This  reasoning  seems  first  to  have  been  used  to  introduce 
the  general  exceptions  as  qualifications  of  other  sections  of  the  Code,^' 
and  later  as  a  modification  of  contracts^^  and  special  statutory  rights.^" 
In  reading  these  exceptions  into  the  other  Code  sections  much  in- 
justice was  undoubtedly  prevented  and  the  intention  of  the  legislature 
carried  into  effect;  but  more  doubtful  ground  is  reached  when  this 
same  feeling  led  the  courts  to  impose  a  similar  restriction  on  the 
right  of  parties  to  contract,  as  the  assumption  that  the  parties  con- 
tracted with  the  idea  of  having  the  exceptions  incorporated  in  the 
contract^*  is  probably  disproved  in  most  cases  by  the  facts.  It  would 
seem,  therefore,  that  section  414  of  the  Code  might  better  be  construed 
as  exempting  a  contractual  limitation  from  the  exceptions  as  well  as 
from  the  time  limit  prescribed  by  the  general  chapter  on  limitations, 
and  that  such  a  limitation  should  be  regarded  as  a  condition  precedent 
to  the  right  of  action,  requiring  strict  compliance  with  its  terms. 

"Titus  r.  Poole  (1895)  H5  N.  Y.  414. 

"Hamilton  v.  Ins.  Co.  (1885)  156  N.  Y.  327.  It  may  well  be  argued 
that  the  Hamilton  Case  does  not  go  to  the  length  of  adding  to  the  con- 
tract of  the  parties.  The  Court  at  page  336  rests  on  the  supposition  that 
the  standard  fire  policy  is  a  contract  imposed  by  the  legislature  and  from 
this  reasoning  it  may  be  said  that  the  court  is  merely  modifying  a  statute. 
While  the  statute  requiring  a  standard  fire  policy  does  not  create  a  con- 
tract any  more  than  laws  regulating  marriage  impose  a  marriage  on  the 
parties,  this  language  of  the  court  may  be  used  later  as  a  basis  for  dis- 
tinction. 

"So  it  has  been  held  that  §401  of  the  New  York  Code  of  Civil  Pro- 
cedure qualifies  §1758;  Ackerman  v.  Ackerman  (1910)  200  N.  Y.  72; 
§1822,  Hayden  v.  Pierce  (1895)  144  N.  Y.  512;  but  not  §1596,  Wetyen  v. 
Fick  (1904)  178  N.  Y.  223;  and  that  §405  qualifies  §1822,  Titus  v.  Poole 
supra;  cf.  Gough  v.  McFall  supra.  The  case  of  Wetyen  v.  Fick  cannot 
be  reconciled  with  the  other  cases,  and  the  remarks  of  the  court  as  to 
public  policy  (see  page  229)  are  equally  applicable  to  other  actions  in- 
volving the  title  to  real  estate  and  yet  have  not  been  considered  controlling. 

"Conolly  V.  Hyams  (1903)  176  N.  Y.  403;  Seaton  v.  Hixon  (1886)  35 
Kan.  663;  cf.  McElroy  v.  Ins.  Co.  supra;  contra,  Hammond  r.  Shephard 
(N.  Y.  1888)  50  Hun  318.  If  a  statute  gives  a  right  unknown  to  the  com- 
mon law,  it  may  well  be  held  that  limitations  in  it  qualify  the  right  and 
not  the  remedy,  and  hence  that  the  general  rules  of  limitations  and  their 
exceptions  are  inapplicable.  See  Colell  v.  D.  L.  &  W.  R.  R.  Co.  (N.  Y. 
1903)  80  App.  Div.  342;  Cavanagh  v.  Ocean  Steam  Nav.  Co.  (1890)  13 
N.  Y.  Supp.  540. 

"Hayden  v.  Pierce  supra. 

"Hamilton  v.  Ins.  Co.  supra. 

"Conolly  V.  Hyams  supra. 

"See  Bellinger  v.  Ins.  Co.  (N.  Y.  1906)  51  Misc.  463. 
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Procedure  in  the  Application  of  Partnership  Property  to  the 
Satisfaction  of  the  Separate  Debts  of  a  Partner. — The  right  to 
subject  a  partner's  interest  in  firm  property  to  payment  of  his  in- 
dividual debts  is  well  settled,^  but  the  enforcement  of  this  right  has 
been  rendered  difficult  by  fluctuating  conceptions  as  to  the  status  of 
the  partnership  estate.^  At  early  common  law,  an  actual  seizure  of  all 
firm  property  was  deemed  to  be  the  only  effective  means  of  reach- 
ing the  debtor  partner's  interest,  since  the  shares  of  partners  are  un- 
divided.' This  procedure  still  obtains  in  some  jurisdictions  in  the 
United  States,*  and  can  be  explained  only  upon  the  theory  that  partners 
are  tenants  in  common  of  the  partnership  property,  and  that  the  debtor 
can,  therefore,  transfer  to  a  separate  creditor  an  undivided  moiety 
in  specific  goods  belonging  to  the  firm.''  All  the  members  and  creditors 
of  the  partnership,  however,  have  a  preference  in  firm  funds  for  the 
discharge  of  partnership  obligations  prior  to  the  segr^ation  of  any 
co-partner's  individual  share.®  Since  the  co-partner  will  realize  noth- 
ing when  the  partnership  property  is  entirely  consumed  in  the  payment 
of  firm  debts,'^  his  interest  therein  amounts  only  to  a  share  in  the 
ultimate  surplus  of  firm  assets  over  liabilities,  or  in  other  words,  to 
a  mere  chose  in  action.*  He  has,  therefore,  neither  a  separate  interest 
in  any  specific  property  of  the  partnership,*  nor  the  right  to  pass  any 
such  interest  to  a  purchaser,^"  and  his  estate  in  the  firm  property  is 
sui  generis  rather  than  a  tenancy  in  common. ^^  Had  the  earlier  cases 
appreciated  the  true  nature  of  the  partnership  estate,  no  actual  levy 
on  firm  property  could  consistently  have  been  permitted.  Accordingly, 
more  modem  decisions  have  restricted  the  sheriff  to  a  constructive 
levy  in  enforcing  the  separate  dd)t  of  a  partner  against  the  firm 
assets.^2 

A  further  conflict  among  the  decisions  as  to  the  rights  of  the 
parties  after  a  levy  has  doubtless  resulted  from  this  basic  error  of  the 
early  cases.  Under  statutory  regulations  of  the  procedure  against 
firm  property  for  the  debt  of  a  partner,  the  recent  case  of  Jones  v. 

^See  Johnson  v.  Evans  (1844)  7  M.  &  G.  249;  Haskins  z:  Everett  (1857) 

36  Tenn.  531;  Atkins  v.  Saxtori   (1879)   77  N.  Y.   195. 
*See  Gilmore,  Partnerships,  §  140. 

'Heydon  v.  Heydon  (1694)   i  Salk.  392. 

^Branch  v.  Wiseman  (1875)  51  Ind.  i;  see  Atwood  v.  Meredith  (1859) 

37  Miss.  63s;  Daniel  v.  Owens  (1881)  70  Ala.  297.  The  debt  may  be 
trivial,  however,  compared  with  the  aggregate  of  firm  assets,  and  other 
cases  have  held  that  seizure  of  only  a  part  of  them  is  sufficient.  Fogg  v. 
Lawry  (1878)  68  Me.  78;  cf.  note  to  Russell  v.  Cole  (Mass.  1896)  57  Am. 
St.  R.  432. 

"See  Gilmore,  Partnership,  §  140;  1  Freeman,  Executions,  (3rd  ed.) 
§125. 

"Bank  v.  Fitch  (1872)  49  N.  Y.  539;  Farley  v.  Moog  (1885)  79  Ala.  148. 

'Staats  V.  Bristow   (1878)  73  N.  Y.  264. 

*See  Burdick,  Partnership,  272;  Parsons,  Partnership,  (2nd  ed.)  §105; 
Farley  v.  Moog  supra. 

'See  Whigham's  Appeal  (1869)  63  Pa.  194. 

"Atkins  V.  Saxton  supra. 

"See  Williams  v.  Gage  (1874)  49  Miss.  777;  Richard  v.  Allen  (1887) 
117  Pa.  199. 

"Hutchinson  v.  Dubois  (1881)  45  Mich.  143;  Sanborn  v.  Royce  (1882) 
132  Mass.  594;  Russell  z'.  Cole  (1890)  107  Mass.  6. 
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Lawrence  (Tex.  1912)  151  S,  W.  584,  held  that  the  debtor's  co-partner 
was  entitled  to  possession  exclusive  of  the  executing  officer.  By  the 
weight  of  a.uthority,  the  latter  has  the  right  to  exclusive  possession, 
on  the  ground  that  necessity  demands  removal  and  control  of  the  prop- 
erty for  the  purpose  of  selling  the  debtor's  interest.^^  It  is  firmly 
established,  on  the  other  hand,  that  no  partner  has  the  right  to  exclu- 
sive possession  of  any  firm  property,  and  neither  a  levy  upon,  nor  a 
sale  of  the  debtor's  interest  should  pass  higher  rights  than  the  debtor 
himself  enjoyed.^*  On  principle,  then,  the  process  passes  no  right  to 
possession  as  against  the  debtor's  co-partner,  but,  on  the  contrary,  the 
co-partner  is  entitled  to  retain  the  property  for  the  purposes  of  the 
firm,^"'  and  this  view  has  the  support  of  some  authorities.^®  Moreover, 
an  actual  sale  of  the  specific  property  of  the  firm  levied  upon  con- 
stitutes a  conversion,^'^  and  a  purchaser  of  the  debtor  partner's  interest 
therein  acquires  only  the  right  to  an  accounting  in  equity,^*  so  the 
necessity  for  allowing  the  sheriff  to  take  exclusive  possession  is  not 
clear.  Even  those  courts  which  permit  the  sheriff  to  take  exclusive 
possession  of  the  firm  property,  often  permit  the  debtor's  co-partners 
to  enjoin  any  sale  under  the  levy  until  an  accounting  has  determined 
the  debtor's  share. ^®  Every  part  of  the  partnership  property  consti- 
tutes a  fund  charged  with  the  payment  of  firm  debts  ;^°  consequently 
a  transfer  of  any  specific  property  before  an  accounting  involves  a 
probable  injustice  both  to  partners  and  firm  creditors,  and  gives  the 
purchaser  only  a  hazardous  chance.^^  A  sale  of  this  interest  in  such 
a  case  can  hardly  command  an  adequate  price,  while  a  transfer  after 
an  adjustment  of  the  interests  of  all  concerned  better  preserves  the 
rights  of  partners  and  firm  creditors,  and  makes  possible  the  acquisi- 
tion by  the  transferee  of  a  certain  claim  in  return  for  a  sufficient 
purchase  price,"  and  would,  therefore,  seem  to  be  the  better  form  of 
procedure. 

Legislation  in  many  states  has  to  some  extent  dispelled  the  anoma- 
lies and  confusion  surrounding  this  subject.^^  A  uniform  scheme  of 
procedure  against  the  partner's  interest  in  firm  property  for  satisfac- 

''Branch  v.  Wiseman  supra;  Phillips  v.  Cook  (N.  Y.  1840)  24  Wend. 
389;  Moore  v.  Sample  (1842)  3  Ala.  319;  Reed  v.  Shepardson  (1829)  2 
Vt.  120;  Johnson  v.  Wingfield  (Tenn.  1897)  42  S.  W.  203;  Wiles  v.  Mad- 
dox  (1857)  26  Mo.  77. 

"Deal  V.  Bogue  (1853)  20  Pa.  228;  Hutchinson  v.  Dubois  supra;  cf. 
Johnson  v.  Wingfield  supra. 

"Miller  v.  Brigham  (1875)  50  Cal.  615. 

"Tucker  v.  Adams  (1885)  63  N.  H.  361;  see  i  Freeman,  Executions, 
(3rd  ed.)  §  125;  and  cases  cited  in  note  12  supra. 

"Skavdale  v.  Moyer  (1899)  21  Wash.  10;  Michalover  v.  Moses  (N.  Y. 
1897)  19  App.  Div.  343. 

'*See  Whigham's  Appeal  supra. 

"Bevan  v.  Lewis  (1827)  i  Simons  376;  Nixon  v.  Nash  (1861)  12  Oh. 
St.  647;  contra,  Moody  v.  Payne  (N.  Y.  1817)  2  Johns.  Ch.  548;  Brewster 
V.  Hanimet  (1823)  4  Conn.  540. 

"Parsons,  Partnership,  (2nd  ed.)  §  100. 

*'Place  V.  Sweet/.er  (1847)  16  Oh.  142;  see  Hubbard  v.  Curtis  (1859)  8 
la.  i;  Osborn  v.  McBride  (1876)  3  Sawy.  590. 

"Story,  Partnership,  §  264. 

"See  Burdick,  Partnership,  278;  Richards  v.  Haines  (1870)  30  la.  574; 
Thompson  v.  Lewis  (1852)  34  Me.  167. 
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tion  of  a  separate  debt,  should  provide  for  a  constructive  levy  on  the 
debtor's  share  in  the  partnership  property  after  payment  of  firm  obliga- 
tions, with  the  right  in  the  co-partners  or  firm  creditors  to  compel 
an  accounting,  rather  than  for  an  actual  seizure  of  specific  chattels. 
It  is  conceived  that  such  a  scheme  secures  an  equitable  adjustment  of 
the  rights  of  the  various  parties,  and  flows  as  a  logical  result  from  the 
rules  of  partnership  bearing  on  the  subject  of  the  firm  estate. 


CoxsTRUCTi\B  Trusts  Arising  from  a  Parol  Promise  to  Hold 
Devised  Lands  in  Trust. — Although  the  provisions  of  the  Statute  of 
Frauds  prevent  the  enforcement  of  an  oral  express  trust  which  is 
sought  to  be  engrafted  on  a  will,^  a  constructive  trust  will  always  be 
raised  in  favor  of  the  beneficiary  when  the  intention  of  the  testator 
to  create  a  trust  is  clear^  and  the  fraud  of  the  l^atee  renders  it 
inequitable  for  him  to  keep  the  land.^  The  courts  will  not,  however, 
raise  a  triist  upon  the  breach  of  the  devisee's  oral  promise  to  convey 
or  hold  in  trust  unless  there  is  conclusive  proof  of  actual  or  con- 
structive fraud.*  For,  to  permit  every  express  trust  unenforcible 
because  of  the  Statute  to  be  enforced  as  a  constructive  trust  would 
virtually  abrogate  the  Statute.*^  On  the  other  hand,  to  restrict  the 
scope  of  fraud  would  allow  the  devisee  to  retain  the  fruits  of  his  mis- 
conduct and  find  protection  in  the  provisions  of  a  statute  which  was 
enacted  to  prevent  fraud.^  Just  what  constitutes  constructive  fraud 
is,  therefore,  a  question  not  free  from  difficulty.'^  A  constructive  trust 
will  always  be  raised  where  an  heir-at-law  with  a  view  to  his  own 
benefit  prevents  the  testator  from  executing  a  will  or  codicil  in  favor 
of  another;*  or  where  a  devisee  persuades  him  to  execute  a  will  by 
deceitfully  promising  to  convey  the  land  to  the  person  designated  by 
the  testator.^  But  such  active  persuasion  is  not  essential;  a  mere 
reliance  by  the  devisor  upon  the  promise  is  sufficient  to  convert  the 
devisee  into  a  trustee  ex  maleficio^^  if  there  is  convincing  proof  that 
a  fraudulent  intent  not  to  perform  existed  at  the  time  the  promise 

'The  Statute  of  Frauds  does  not  apply  to  chattels,  i  Perry,  Trusts, 
(6th  ed.)  §86. 

'See  Orth  v.  Orth  (1896)   145  Ind.  184,  I93- 

'i  Perry,  Trusts,  (6th  ed.)  §  226,  §  181,  p.  289  n.  (a). 
•*Heinisch  v.  Pennington   (1907)   73  N.  J.  Eq.  456;  McCormick  v.  Gro- 
gan  (1869)  17  Weekly  R.  961. 

"3  Pomeroy,  Eq.  Juris.,  (3rd  ed.)  §  1056;  Moore  v.  Campbell  (1893)  102 
Ala.  445 ;  McCloskey  v.  McCloskey  ( 1903)  205  Pa.  491. 

'Browne,  Statute  of  Frauds,  (5th  ed.)  §  437  et  seq;  Hoge  v.  Hoge 
(Pa.  1832)   I  Watts  163. 

'Robson  V.  Harwell  (1849)  6  Ga.  589,  613. 

'Ragsdale  v.  Ragsdale  (1890)  68  Miss.  92;  Dixon  v.  Olmius  (1787)  i 
Cox's  Eq.  Cas.  414. 

'Hoge  V.  Hoge  supra;  see  Orth  v.  Orth  supra.  "Enforcing  such  a  trust 
gives  full  effect  to  the  will,  but  fastens  upon  the  conscience  of  the  party 
having  procured  the  will  on  a  promise,  a  trust  which  equity  will  enforce." 
Church  V.  Ruland  (1870)  64  Pa.  432. 

"Newis  V.  Topfer  (1903)  121  la.  433;  3  Pomeroy,  Eq.  Juris.,  (3rd  ed.) 
§1054;  Browne.  Statute  of  Frauds,  (5th  ed.)  §94;  see  5  Columbia  Law 
Review  407. 
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was  made.^^  Moreover,  by  the  great  weight  of  authority,  even  though 
the  devisee  honestly  intended  to  perform  the  promise  when  it  was 
made,^2  equity  will  raise  a  trust  if  the  testator  relied  on  the  promise 
in  devising  lands  to  the  promisor.^^ 

This  extension  of  the  doctrine  of  constructive  fraud  has  been 
placed  upon  several  different  grounds.  Under  the  influence  of  the  old 
view  that  fraud  at  the  time  the  promise  was  made  was  essential,  in 
some  jurisdictions  it  has  been  decided  that  a  fraudulent  intent  not 
to  perform  the  promise  will  be  inferred  from  a  subsequent  failure  to 
do  so.^*  The  more  practical  view,  however,  is  that  constructive  fraud 
is  not  necessarily  based  upon  an  imputation  of  actual  fraud  ah  initio, 
but  upon  the  breach  of  a  conscientious  obligation,  consisting  in  the 
failure  or  refusal  to  perform  the  promise  by  which  the  property  was 
secured.^'  In  some  cases  this  conscientious  obligation  depends  upon 
the  relation  of  trust  and  confidence  usually  occupied  by  the  legatee 
toward  the  testator.^^  But  such  a  relationship  is  not  essential^''^  and 
however  much  confidence  the  testator  may  have  had  that  the  devisee 
would  carry  out  his  wishes,  if  no  promise  was  made,  no  conscientious 
obligation  will  arise.^* 

When  an  unrequested  oral  promise  to  hold  in  trust  for  another  is 
made  subsequent  to  the  bequest  it  is  seldom  a  basis  for  a  constructive 
trust  because  of  a  lack  of  proof  that  the  deceased  relied  upon  it,^"  or 
even  that  he  intended  to  create  a  trust  at  all.^**  although  he  is  often 
induced  by  the  promise  not  to  alter  a  will  already  made.^^  Thus,  the 
Appellate  Court  of  Indiana  in  the  case  of  General  Convention  of  the 
New  Church  in  the  U.  8.  et  al.  v.  Smith  et  al.  (Ind.  1913)  100  N.  E. 

"Moore  v.  Campbell  supra;  Cassels  v.  Finn  (1905)  122  Ga.  ziy  but  see 
notes  to  the  latter  case,  2  Ann.  Cas.  554,  556;  106  Am.  St.  Rep.  91,  94; 
Bedilian  v.  Seaton  (i860)  3  Wall.  Jr.  279.  If  no  constructive  trust  is 
raised  or  if  the  trust  raised  is  void,  since  the  consideration  for  the  devise 
fails,  a  resulting  trust  should  arise  for  the  benefit  of  the  heirs.  20  Harv. 
Law  Rev.  403;  In  re  Will  of  O'Hara  (1884)  95  N.  Y.  403;  see  Oliflfe  v. 
Wells  (1881)   130  Mass.  221. 

"^Ransdel  v.  Moore  (1899)   153  Ind.  393,  408. 

''Winder  v.  Scholey  (1910)  83  Oh.  St.  204,  33  L.  R.  A.  [n.  s.]  995, 
996,  M. ;  21  Ann.  Cas.  1379,  1384,  «. ;  Amherst  College  v.  Ritch  (1897)  151 
N.  Y.  282;  Barrell  v.  Hanrick  (1868)  42  Ala.  60;  of.  Moore  v.  Campbell 
supra;  Gilpatrick  v.  Glidden  (1888)  81  Me.  137;  see  Ahrens  v.  Jones 
(1902)  169  N.  Y.  555. 

"Dowd  V.  Tucker  (1874)  41  Conn.  197;  Larmon  v.  Knight  (1892)  140 
111.  232;  Gemmel  v.  Fletcher  (1907)  76  Kan.  577. 

"Ransdel  v.  Moore  supra;  Powell  v.  Yearance  (1907)  y^  N.  J.  Eq.  117. 
"Kimball  V.  Tripp  (1902)   136  Cal.  631;  see  note  to  Stahl  v.  Stahl  (111. 
1905)  2  Ann.  Cas.  774,  777. 

"See  Rollins  v.  Mitchell  (1892)  52  Minn.  41. 

"Whitehouse  v.  Bolster  (1901)  95  Me.  458;  see  Hodnett's  Estate  (1893) 
154  Pa.  485. 

"See  McCloskey  v.  McCloskey  supra,  496. 

"See  Hiddenheimer  v.  Bauman  (1892)  84  Tex.  174.  Because  of  the 
nature  of  the  evidence  required,  delay  on  the  part  of  the  beneficiary  will 
defeat  his  recovery.  Whitton  v.  Russel  (1739)  i  Atk.  448;  Ammonette  v. 
Black  (1904)  72  Ark.  31a 

"See  Orth  v.  Orth  supra. 
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384,  recently  refused  to  declare  a  trust  in  favor  of  the  beneficiary 
because  the  evidence  failed  to  prove  conclusively  that  the  promise  to 
hold  the  devised  land  in  trust  influenced  the  testator.  Indeed,  the 
divergence  of  opinion  among  the  courts  as  to  the  fraud  necessary  to 
sustain  a  constructive  trust  may  well  be  attributed  to  the  willingness 
of  some,  realizing  that  the  purpose  of  the  statute  is  to  guard  against 
fraudulent  evidence,  to  effectuate  the  intent  of  the  testator  when  the 
proof  of  it  is  incontrovertible.*^ 

**See  Grant  v.  Bradstreet  (1895)  87  Me.  583;  Mead  v.  Robertson  (1908) 
131  Mo.  App.  185. 
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Aliens — Exclusion — Admission  of  Crime. — The  plaintiff,  an  alien  ap- 
plying for  admission,  on  examination  by  the  immigration  authorities, 
refused  to  answer  questions  as  to  an  alleged  crime  committed  in 
Venezuela.  Held,  he  could  not  be  excluded,  not  having  admitted  the 
commission  of  the  crime.  United  States  ex  rel.  Castro  v.  Williams 
(D.  C  S.  D.  N.  Y.,  1913)  48  N.  Y.  L.  J.  No.  117. 

The  Act  of  1907,  §  2,  excludes  from  admission  into  the  United 
States  persons  who  admit  having  committed  a  crime  or  misdemeanor 
involving  moral  turpitude.  34  U.  S.  Stat,  at  Large,  899.  A  proceed- 
ing to  exclude  an  alien  is  not  a  criminal  proceeding.  United  States  v. 
Lee  Huen  (1902)  118  Fed.  442,  and  a  refusal  to  answer  on  exam- 
ination would  certainly  give  rise  to  a  presumption  unfavorable  to  the 
applicant.  United  States  v.  Lee  Huen  supra,  and  might  be  construed 
as  an  admission  by  silence,  see  2  Wigmore,  Evidence,  §  1069  et  seq.,  or 
by  conduct,  1  Greenleaf,  Evidence,  (16th  ed.)  §  195,  as  when  a  witness 
intentionally  makes  false  statements  as  to  material  facts.  Comm.  v. 
Devaney  (1902)  182  Mass.  33.  At  any  rate  it  is  doubtful  whether  the 
strict  legal  rules  of  evidence  must  be  applied  in  proceedings  before 
the  immigration  authorities.  See  Bouve,  Exclusion  &  Expulsion  of 
Aliens,  177.  The  United  States  has  an  inherent  right  absolutely  to 
exclude  all  aliens,  Chae  Chan  Ping  v.  United  States  (1889)  130  U.  S. 
581,  and  the  statute  may  therefore  properly  be  construed  most  strongly 
against  the  alien  applicant,  particularly  as  such  construction  would 
increase  the  efficiency  of  the  immigration  board  in  excluding  undesir- 
able characters.  Moreover,  the  policy  of  the  United  States  courts  has 
been  to  uphold  the  decisions  of  the  immigrati'on  a.uthorities,  Yamaiaya 
V.  Fisher  (1903)  189  U.  S.  86,  even  where  the  citizenship  of  the  appli- 
cant is  at  stake.  United  States  v.  Ju  Toy  (1904)  198  U.  S.  253,  and  it 
would  seem  that  the  determination  of  the  immigration  authorities, 
that  a  refusal  to  answer  was  conduct  amounting  to  an  admission, 
might  well  have  been  upheld  in  the  principal  case. 

Bankruptcy — Effect  of  New  Promise  Prior  to  Discharge. — To  a 
plea  of  discharge  by  a  composition  agreement  with  creditors  under  the 
Bankruptcy  Act,  the  plaintiff"  set  up  a  promise  by  the  defendant  to 
pay  the  debt,  made  after  adjudication  but  prior  to  discharge.  Held, 
the  plaintiff  could  recover.  Zavelo  v.  Reeves  et  al.  (U.  S.  Sup.  Ct., 
Feb.  24,  1913)  Not  yet  reported. 

It  is  well  settled  that  a  composition  agreement,  like  a  discharge 
in  bankruptcy,  merely  bars  the  creditor's  remedy,  and  does  not  ex- 
tinguish the  bankrupt's  indebtedness,  which  furnishes  the  considera- 
tion for  a  subsequent  promise  to  pay.  12  Columbia  Law  Review  458. 
It  has  been  held,  however,  that  a  promise  made  before  adjudication  is 
without  consideration,  being  merely  a  promise  to  pay  an  existing 
indebtedness,  and  if  held  valid  a  recovery  might  be  had  on  both 
obligations.  Ogden  v.  Redd  (Ky.  1877)  13  Bush  581;  Graves  v. 
McGuire   (1881)   79  Ky.  532;  see  Reed  v.  Frederick  (1857)  74  Mass. 
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230.  It  is  clear,  however,  thai  as  in  the  case  of  an  unexecuted  accord, 
see  17  Harv.  L.  Rev.  459,  there  could  be  but  one  recovery  regardless 
of  the  time  when  the  promise  was  made,  and  since  the  moral  obliga- 
tion to  pay  the  debt  is  as  great  before  as  after  the  discharge,  Kingston 
V.  Horton  (Pa.  1816)  2  S.  «&  R.  208,  the  opposite  result  is  reached  in 
the  majority  of  jurisdictions.  Insxirance  Go.  v.  Archer  (1890)  122 
K  Y.  376;  April  v.  Solomon  (1886)  82  Ala.  85;  Kirkpatrick  v.  Tatter- 
shall  (1845)  13  M,  &  W.  766.  A  promise  made  before  the  petition  was 
filed  would,  it  seems,  be  discharged  together  with  any  other  claims 
provable  at  that  time;  see  8  Columbia  Law  Review  305;  if  not 
provable,  however,  a  promise  prior  to  discharge  should  be  as  binding  as 
one  subsequently  made,  although  it  may  be  doubted  if  the  debtor  in- 
tended to  pay  notwithstanding  his  discharge.  See  Kirkpatrick  v. 
Tattershall  supra.  The  decision  in  the  principal  case,  therefore,  is 
in  accord  with  the  weight  of  authority.  2  Loveland,  Bankruptcy,  (4th 
ed.)  §  801. 

Chattel  Mortgages — After- Acquired  Property — Mortgagee's  Rights. 
— An  attempt  was  made  to  create  by  contract  a  lien  upon  subsequently 
acquired  chattels.  After  the  chattels  were  acquired  the  obligor  went 
into  bankruptcy  and  subsequently  the  defendant  lienor  took  posses- 
sion. The  plaintiff  claimed  as  a  purchaser  at  a  receiver's  sale.  Held, 
the  plaintiff  could  recover  since  he  took  the  title  of  the  trustee  in 
bankruptcy  who  occupied  the  nosition  of  an  attaching  creditor.  Titiis- 
ville  Iron  Co.  v.  City  of  New  York  (1912)  207  N.  Y.  203.  See  Notes,  p. 
335. 

Cokstttutiokal  Law — Equal  Protection  of  the  Laws — State  Regula- 
tion OF  Rates. — The  legislature  of  South  Dakota  made  it  a  penal 
offense  for  any  person  engaged  in  the  production,  manufacture,  or 
distribution  of  any  commodity  in  general  use,  after  equalizing  the  cost 
of  transportation,  to  sell  at  a  lower  rate  in  one  section  of  the  State 
than  in  another.  Held,  the  act  does  not  deny  the  equal  protection  of 
the  laws.  Central  Lumber  Co.  v.  South  Dakota  (1912)  33  Sup.  Ct. 
Rep.  66.     See  Notes,  p.  330. 

Constitutional  Law — ^Interstate  Commerce — Validity  of  State 
Safety  Appliance  Act. — The  defendant  was  fined,  under  a  State  sta- 
tute, for  failure  to  provide  certain  safety  appliances  on  cars  engaged 
in  carrying  intrastate  shipments  but  constituting  part  of  an  interstate 
train.  Held,  the  statute  was  constitutional.  Southern  By.  Co.  v. 
Railroad  Commission  of  Indiana  (Ind.  1913)  100  N.  E.  337. 

The  right  of  the  States  to  legislate  under  the  police  power  even 
when  interstate  commerce  is  indirectly  affected.  Smith  v.  Alabama 
(1888)  124  U.  S.  465;  Reid  v.  Colorado  (1902)  187  IJ.  S.  137;  Savage 
V.  Jones  (1912)  225  TJ.  S.  501,  is  necessarily  subject  to  the  limitation 
that  any  statute  in  conflict  with  a  Federal  regulation  is  invalid.  Adams 
Express  Co.  v.  Croninger  (1913)  226  U.  S.  491.  To  determine  whether 
the  laws  are  conflicting,  a  most  decisive  criterion  is  whether  different 
rules  of  conduct  are  prescribed  so  that  the  offender  might  be  liable 
to  punishment  under  the  State  law  although  he  complied  with  the 
national  requirements.  Gulf  etc.  Ry.  Co.  v.  He/ley  (1895)  158  U.  S.  98. 
If  this  were  the  only  test,  although  the  Federal  Safety  Appliance  Act 
applies  to  all  cars  used  for  intrastate  shipments  if  they  are  hauled 
by  interstate  trains,  Southern  Ry.  Go.  v.  United  States  (1911)  222 
IT.  S.  20;  12  Columbia  Law  Review  174,  the  State  law  in  the  principal 


348  COLUMBIA  LAW  REVIEW. 

case  should  undoubtedly  stand,  because  under  its  provisions  no  acts 
are  made  penal  which  are  not  embraced  in  the  national  law;  and 
there  is  no  difficulty  in  making  the  same  offense  punishable  by  both 
governments.  People  v.  Welch  (1894)  141  N.  Y.  266;  Fox  v.  Ohio 
(1847)  5  How.  410;  see  Ex  parte  Siehold  (1879)  100  F.  S.  371.  The 
most  recent  decisions,  however,  make  it  clear  that  an  intention  of 
Congress  to  cover  a  given  field  will  invalidate  all  similar  State  laws 
on  the  same  subject;  Adams  Express  Co.  v.  Croninger  supra;  Nor. 
Pac.  By.  Co.  v.  Washington  (1912)  222  TJ.  S.  370;  State  v.  Railroad 
(1908)  212  Mo.  658;  hence  every  case  involves  the  difficulty  of  de- 
termining the  intention  of  Congress  in  regard  to  the  scope  of  its  act. 

Contracts — Illegality — Contract  to  Procure  Evtoence. — A  private 
detective  agency  contracted  to  put  detectives  into  the  defendant's 
factory  to  procure  evidence  against  employees  who  were  suspected  of 
larceny,  the  compensation  being  contingent  upon  the  apprehension  of 
guilty  persons.  Held,  the  contract  was  void  as  against  public  policy. 
Manufacturers'  &  Merchants'  Inspection  Bureau  v.  Everwear  Hosiery 
Co.  (Wis.  1912)  138  N.  W.  624. 

The  most  characteristic  example  of  contracts  void  as  against  pub- 
lic policy  are  those  where  the  act  to  be  performed  is  itself  unlawful. 
The  principle  applies  as  well  where  the  contract,  though  calling  for 
no  illegal  act,  naturally  encourages  wrongdoing.  Quirk  v.  Muller 
(1894)  14  Mont.  467.  Furthermore,  the  test  of  the  legality  of  the 
contract  is  not  whether  it  has  actually  caused  the  commission  of  a 
wrong,  but  whether  at  the  outset  it  possessed  such  a  tendency.  Fuller 
v.  Dame  (Mass.  1836)  18  Pick.  472.  Under  these  rules  many  con- 
tracts affecting  the  administration  of  justice,  in  which  the  compen- 
sation is  contingent  upon  success,  are  held  illegal  as  inviting  perjury. 
Thomas  v.  Caulkett  (1885)  57  Mich.  392;  Pollak  v.  Gregory  et  at. 
(N.  Y.  1861)  9  Bosw.  116;  cf.  Richardson  v.  Scott's  Bluff  County 
(1899)  59  Neb.  400.  The  general  offer  of  a  reward,  however,  for  the 
arrest  and  conviction  of  any  person  committing  a  specified  offense,  is 
not  inconsistent  with  public  policy.  Wilmoth  v.  Hensel  (1892)  151  Pa. 
St.  200;  Furman  v.  Parke  (1848)  21  N.  J.  L.  310.  A  strong  argument 
for  upholding  these  contracts  is  that  such  an  offer,  by  reason  of  its 
publicity,  will  both  deter  persons  from  the  commission  of  crimes  and 
facilitate  the  detection  of  criminals;  Wilmoth  v.  Hensel  supra,  210; 
and  it  is  for  this  reason,  perhaps,  that  the  principal  case,  where  the 
agreement  was  secret,  may  best  be  distinguished,  for  the  mere  fact 
that  the  compensation  was  contingent  would  seem  insufficient  to  con- 
demn the  contract.  Wellington  v.  Kelly  et  al.  (1881)  84  N.  Y.  543, 
548 ;  Taylor  v.  Bemiss  (1883)  110  U.  S.  42. 

Corporations — Reformation  of  Books — Fraud  Upon  Individual  Stock- 
holder.— The  defendant  contracted  with  the  plaintiff,  both  being 
stockholders  of  a  corporation,  to  buy  his  stock  according  to  its  book 
value  upon  the  happening  of  a  certain  event.  The  defendant  and  his 
son,  who  constituted  a  majority  of  the  board  of  directors,  fraudulently 
reduced  the  book  value  of  the  corporation's  assets.  The  plaintiff 
brought  a  bill  in  equity  to  reform  the  books,  joining  the  corporation 
as  defendant.  Held,  on  demurrer,  the  complaint  stated  a  cause  of 
action.  Dnicklieh  v.  S.  H.  Harris  Inc.  (N.  Y.  App.  Div.  1913)  48 
N.  Y.  L.  J.  No.  121. 
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To  grant  the  plaintiff  the  relief  sought,,  it  is  not  enough  to  declare, 
as  does  the  court  in  the  principal  case,  that  he  should  be  protected 
from  fraud  at  the  hands  of  the  party  with  whom  he  has  contracted; 
that  relief  can  be  given  in  an  action  against  th«  contracting  party 
alone;  2  Pomeroy,  Eq.  Jur.,  (3rd  ed.)  §§  872,  910;  and  no  analogy 
can  be  drawn  from  cases  in  which  the  corporation  has  been  guilty  of 
fraud  in  some  spjecial  contract  relation  with  a  stockholder.  See  12 
Columbia  Law  Review  463;  Hager  v.  Thomson  (1861)  1  Black 
80.  But  in  suing  the  directors  and  joining  the  corporation  as  de- 
fendant the  plaintiff  is  apparently  bringing  a  regular  minority  stock- 
holder's action  for  a  breach  of  trust  by  the  directors.  See  8  Columbia 
Law  Review  313 ;  12  id.  742.  It  is  quite  possible  that  the  act  complained 
of,  being  admittedly  fraudulent,  might  have  amounted  to  this;  for  al- 
though it  did  not  affect  the  material  assets  of  the  corporation  it  might 
have  injured  its  credit.  But  it  is  essential  that  the  plaintiff  allege  such  in- 
jury to  the  corporation,  for  it  is  not  his  personal  cause  of  action  that  he 
is  urging  but  that  of  the  corporation  itself.  Bethune  v.  Wells  (1894) 
94  Ga.  486;  McMullen  v.  Ritchie  (1894)  64  Fed.  253.  In  failing  to 
show  an  injury  to  the  corporation,  the  complaint  as  that  of  a  minority 
st-ockholder  seems  clearly  defective,  and  the  fact  that  the  plaintiff  has 
a  good  cause  of  action  against  the  directors  in  his  individual  capacity 
does  not  cure  it.  Whitney  v.  Fairbanks  (1893)  54  Fed.  985 ;  Metcalf  v. 
American  Co.  (1901)  108  Fed.  909. 

Criminal  Law — Elements  of  Offense — Specific  Intent. — The  defend- 
ant in  an  endeavor  to  take  the  life  of  Mayor  Gaynor  fired  two  shots  at 
him,  the  second  of  which  took  effect  on  Edwards,  who  had  thrown  him- 
self upon  the  Mayor's  assailant.  Under  an  indictment  for  assault  on 
Edwards  with  intent  to  kill  him,  the  trial  court  refused  to  charge  that 
if  the  defendant  intended  to  kill  another  the  jury  could  not  find  him 
guilty.  Held,  such  refusal  was  not  error.  State  v.  Gallagher  (N.  J. 
1912)  85  Atl.  207. 

Where  one  is  charged  with  assault  with  intent  to  kill,  the  State 
must  prove  the  intent  to  take  life,  like  any  other  fact.  State  v.  Hicham 
(1888)  95  Mo.  322;  People  v.  Landman  (1894)  103  Cal.  577,  and  such 
intent  is  not,  as  in  the  case  of  murder,  to  be  presumed  from  the  doing 
of  the  act.  4  Columbia  Law  Review  140.  If,  however,  the  accused  in- 
tended to  take  the  life  of  any  particular  individual,  since  the  specific 
intent  to  kill  is  present,  he  is  guilty  of  assault  with  intent  to  kill,  even 
though  he  injured  another  than  his  intended  victim,  Mathis  v.  State 
(1898)  39  Tex.  Cr.  549 ;  see  Dunaway  v.  People  (1884)  110  111.  333,  or 
murder,  if  death  result.  State  v.  Bectsa  (1904)  71  K  J.  L.  322;  Peo- 
ple V.  Suessor  (1904)  142  Cal.  354,  365.  So,  also,  proof  that  A, 
intending  to  kill  B,  assaulted  C,  whom  he  mistook  for  B,  is  sufficient 
to  support  a  conviction  for  assault  with  intent  to  kill  C,  upon  the  theory 
that  A  identified  C,  the  person  before  him,  as  the  one  whose  life  he 
sought  to  take.  McGehee  v.  State  (1885)  62  Miss.  772;  Regina  v. 
Smith  (1855)  7  Qox  C.  C.  51.  When,  however,  A  is  charged  with 
assault  on  C  with  intent  to  kill  C,  but  it  is  shown  that  he  in  fact  in- 
tended to  kill  B,  the  prosecution  has  failed  to  prove  the  state  of  mind 
which  is  an  essential  element  of  the  crime  as  charged.  Scntt  v.  State 
(1886)  49  Ark.  156;  Barctis  v.  State  (1873)  49  Miss.  17,  though  there 
is  some  authority  for  the  decision  reached  in  the  principal  case.  State 
v.  Meadow  (1881)  18  W.  Va.  658;  State  v.  Oilman  (1879)  69  Me.  163. 
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Criminal  Law — Keceiving  Goods  Wrongfully  Appropriated  by  Chil- 
dren.— The  accused  bought  goods  which  had  been  taken  from  the  pos- 
session of  another  by  boys  under  16  years  of  age.  He  was  indicted 
for  receiving  stolep  goods.  Held,  he  could  be  convicted.  People  v. 
Polack  (N.  Y.  App.  Div.  1913).     Not  yet  reported. 

Under  present  statutes,  Anderson  v.  State  (1896)  38  Fla.  3;  Sel- 
lers V.  State  (1873)  49  Ala.  357;  see  People  v.  Ammon  (N.  Y.  1904) 
92  App.  Div.  205,  as  at  common  law,  4  Bl.  Comm.  38,  132;  see  State 
V.  S.  L.  (Vt.  1803)  2  Tyl.  249;  State  v.  Hodges  (1880)  55  Md.  127, 
receiving  stolen  goods  is  a  substantive  crime.  Although  it  is  not 
necessary,  therefore,  to  show  that  the  thief  has  been  convicted  or  is 
amenable  to  justice,  Swaggarty  v.  State  (Tenn.  1836)  9  Yerg.  338; 
New  York  Penal  Law,  §  1309,  proof  that  the  goods  were  originally 
appropriated  in  such  a  manner  as  to  constitute  larceny  is  none  the 
less  essential.  State  v.  Sweeten  (1898)  75  Mo.  App.  127;  People  v. 
Seaton  (1891)  15  N.  Y.  Supp.  270.  The  taker  must,  therefore,  have 
been  capable  of  committing  the  crime.  Qv^en  v.  Kenny  (1877)  L.  R. 
2  Q.  B.  D.  307;  see  Swaggarty  v.  State  supra.  As  children  under 
seven  are  utterly  incapable  of  criminal  intent.  New  York  Penal  Law, 
§  816,  goods  appropriated  by  them  can  hardly  be  stolen  property.  But 
in  the  case  of  children  under  sixteen,  the  statute  declares  that  what 
would  be  a  crime  if  committed  by  an  adult  shall  be  deemed  not  a 
crime  but  only  juvenile  delinquency.  New  York  Penal  Law,  §  2186. 
Since  this  section,  however,  raises  no  presumption  of  law  to  rebut  the 
fact  that  children  of  that  age  may  be  capable  of  both  the  intent  and 
the  act  necessary  to  constitute  larceny  under  the  statutory  definition, 
it  seems  sound  to  conclude,  as  does  the  principal  case,  that  although 
the  language  of  the  statute  seems  to  remove  the  criminality  of  the 
act,  the  real  intention  of  the  legislature  was  merely,  through  human- 
itarian motives,  to  lessen  the  punishment  imposed  on  minors.  This 
seems  all  the  more  probable  since  the  section  is  placed  in  a  chapter 
entitled  "Sentences",  and  there  is  express  provision  made  for  the  pun- 
ishment of  adults  for  complicity  in  these  offenses. 

Damages — Breach  op  Promise — Seduction. — The  plaintiff  in  a  breach 
of  promise  suit  offered  evidence  of  seduction  under  promise  of  mar- 
riage. Held,  the  evidence  was  admissible.  HicTcey  v.  Kimball  (Me. 
1912)   84  Atl.  943. 

At  common  law  a  woman,  because  of  her  consent,  could  not  main- 
tain a  suit  for  seduction.  Woodward  v.  Anderson  (Ky.  1873)  9  Bush 
624;  Conlon  v.  Cassidy  (1891)  17  R.  L  518.  The  decision  in-  the  prin- 
cipal case,  therefore,  seems  objectionable  on  principle,  in  that  it  en- 
ables her  to  recover  indirectly  damages  that  could  not  be  directly 
recovered.  See  Weaver  v.  Bachert  (1845)  2  Pa.  St.  80.  Even  as  a  suit 
on  a  promise,  moreover,  the  decision  is  inconsistent  with  the  rule  of 
damages  for  contract  actions,  1  Sutherland,  Damages,  (3rd  ed.)  §  45; 
Arnold,  Damages,  206,  for  it  can  scarcely  be  contended  that  the 
parties  at  the  inception  of  the  engagement  contemplated  intercourse 
before  marriage.  See  8  Ann.  Cas.  912n.  The  rule  of  the  principal 
case,  therefore,  which  is  in  accord  with  the  weight  of  authority,  see 
2  Sedgwick,  Damages,  (9th  ed.)  §  639,  is  best  recognized  as  an  avowed 
exception  to  the  principles  of  contract  actions,  and  is  really  an  attempt 
to  introduce  into  such  actions  a  tort  measure  of  damages.  See  Coil 
V.  Wallace  (1854)  24  N.  J.  L.  291;  Sauer  v.  Schulenherg  (1870)  33  Md. 
288;  Sherman  v.  Rawson  (1869)   102  Mass.  395.     In  order  to  main- 
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tain  this  position,  and  to  avoid  the  defence  that  the  plaintiff  con- 
sented to  the  act,  and  is,  herself,  in  pari  delicto,  the  courts  are  occa- 
sionally forced  to  rely  upon  arguments  which  are  ingenious  but  pos- 
sibly sophistical.  See  Churan  v.  Selesta  (1907)  131  111.  App.  330: 
Stokes  V.  Mason  (Yt.  1911)  181  Atl.  162.  These  decisions,  when  viewed 
in  connection  with  the  tendency  to  extend  the  fiction  of  "loss  of 
services"  in  an  action  by  the  father,  see  Burdick,  Torts,  C2nd  ed.)  282, 
show  the  unmistakable  inclination  of  the  courts  to  evade  the  stringent 
common  law  rule.  It  is  at  least  debatable  that  the  contrary  result 
would  be  more  in  accord  with  public  policy.  Wrynn  v.  Downey  (1906) 
27  R.  I.  454;  Baldy  v.  Stratton  (1849)  11  Pa.  St.  316. 

Divorce — Division  of  Property  in  Lieu  of  Alimony — Modification 
OF  Judgment. — A  divorce  decree  provided  for  the  payment  of  an 
agreed  sum  per  month  to  the  wife  during  her  life  or  until  her  re- 
marriage, as  a  "final  division  of  the  estate."  Five  years  later  she 
petitioned  for  a  revision  of  the  amount.  Held,  three  judges  dissent- 
ing, the  dismissal  of  the  petition  for  want  of  jurisdiction  was  error. 
Lally  V.  Lally  (Wis.  1912)  138  N.  W.  651. 

The  doctrine  of  res  adjudicata,  preventing  modification  of  ordinary 
money  judgments,  applies  to  the  statutory  division  of  property  upon 
divorce.  Kistler  v.  Kistler  (1910)  141  Wis.  491.  A  decree  of  alimony, 
however,  may  in  most  States,  as  a  result  of  statute,  New  York  Code 
Civ.  Proc,  §§  1759,  1771;  see  Mayer  v.  Mayer  (1908)  154  Mich.  386, 
or  decision,  Olney  v.  Watts  (1885)  43  Oh.  St.  499;  Alexander  v.  Alex- 
ander (1898)  13  D.  C.  App.  334;  contra,  Sampson  v.  Sampson  (1889) 
16  E.  I.  456,  be  modified  at  any  time  in  the  discretion  of  the  court. 
The  adjudication  in  the  principal  case  by  decreeing  payment  for  life 
exhibited  a  characteristic  omusual  in  strict  alimony,  for  the  latter  is, 
unlike  an  annuity,  payable  only  for  the  joint  lives.  Johns  v.  Johns 
(N.  Y.  1899)  44  App.  Div.  533;  Maxwell  v.  Sawyer  (1895)  90  Wis. 
352;  cf.  Whitney  v.  Whitney  E.  &  W.  Co.  (1910)  183  Fed.  678.  Fur- 
thermore, an  agreement  of  the  parties  for  payment  embodied  in  a 
decree,  although  it  should  logically  have  no  effect  except  to  furnish 
the  court  a  convenient  measure  of  the  amount,  Warren  v.  Warren 
(1912)  116  Minn.  45S;  Car enaugh  v.  Cavenaugh  (1902)  106  HI.  App. 
209,  does  in  many  jurisdictions  strip  the  decree  of  the  character  of 
alimony.  Law  v.  Law  (1901)  64  Oh.  St.  369;  Ex  parte  Gerrish  (1900) 
42  Tex.  Cr.  114.  On  the  other  hand,  evidence  that  the  adjudication 
in  the  principal  case  was  true  alimony  is  found  in  the  general  rule 
that  alimony  terminates  on  the  remarriage  of  the  wife,  Morgan  v. 
Lowman  (1898)  80  HI.  App.  557";  see  Brandt  v.  Brandt  (1902)  40 
Ore.  477;  contra.  Shepherd  v.  Shepherd  (N.  Y.  1874)  1  Hun  240,  and, 
especially,  in  the  fact  that  the  judgment  here  was  in  terms  enforce- 
able by  contempt  proceedings.  12  Columbia  Law  Review  638.  These 
considerations  would  seem  to  justify  the  decision. 

Elections — Mandamus — Reconvening  op  Board  of  Canvassers. — 
Through  the  failure  of  local  election  officials  to  count  certain  valid 
ballots,  the  returns  made  to  the  county  canvassing  board  were  er- 
roneous. The  errors,  however,  were  not  apparent  to  the  board,  who 
tabulated  the  results,  and  adjourned.  Held,  two  judges  dissenting, 
mandamus  would  not  lie  to  compel  a  re-canvass.  Capper  v.  Siotler 
(Kan.  1912)  128  Pac.  200. 

Under  most  statutes  the  functions  of  canvassing  boards  are  held 
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to  be  ministerial,  People  v.  Van  Cleve  (1850)  1  Mich.  362;  cf.  Ar- 
herry  v.  Beavers  (1851)  6  Tex.  457,  and  therefore  enforceable  by  man- 
damus, Boemer  v.  Canvassers  (1892)  90  Mich.  27;  but  see  People  v. 
Hanes  (1904)  90  N.  Y.  Supp.  61,  although  some  of  the  duties  of  elec- 
tion officers  at  the  polls  have  been  held  quasi-judicial.  State  v.  Deane 
(1887)  23  Fla.  121.  While  a  canvassing  board  cannot  voluntarily 
reconvene  after  it  has  made  its  returns  and  adjourned,  Bowen  v. 
Hixon  (1870)  45  Mo.  340,  it  seems,  by  the  weight  of  authority,  that 
the  courts  may  investigate  the  legality  of  the  proceedings,  and,  on  the 
ground  that  an  erroneous  performance  of  the  duty  is  no  performance, 
compel  the  board  to  reconvene  and  rectify  its  errors.  Territory  v. 
Suddith  (1910)  15  N.  M.  728;  People  v.  Canvassers  (N.  Y.  1882)  12 
Abb.  N.  C.  95;  State  v.  County  Judge  (3862)  13  la.  139;  Morris  v. 
Glover  (1904)  121  Ga.  751;  contra,  People  v.  Mottinger  (1904)  212 
111.  530;  cf.  People  v.  Hanes  supra.  Some  cases  apply  this  rule  where 
the  canvassing  board  commits  no  error  itself  and  where  the  only  fault 
lies  elsewhere.  Belhnap  v.  Board  of  Canvassers  (1893)  95  Mich.  155; 
Matter  of  Stewart  (1898)  155  N.  Y.  545.  The  principal  case,  how- 
ever, where  this  state  of  facts  is  involved,  is  bound  by  the  rule  of  its 
own  jurisdiction  that  there  is  then  no  unperformed  duty  to  be  en- 
forced.   Rosenthal  v.  Canvassers  (1893)  50  Kan.  129. 

Evidence — Criminal  Law — Presumption  of  Good  Character. — In  a 
trial  for  murder,  the  defendant  requested  an  instruction  that  the  law 
presumes  the  character  of  the  accused  to  be  good.  Held,  the  instruc- 
tion was  properly  refused.  People  v.  Lingley  (N.  Y.  Ct.  of  Appeals 
1913)  48  N.  Y.  L.  J.  No.  131. 

The  statement  that  the  character  of  the  accused. in  a  criminal  ac- 
tion is  presumed  to  be  good,  at  first  easily  commends  itself,  and 
though  usually  rejected  as  a  rule  of  law.  Banner  v.  State  (1875)  54 
Ala.  127;  see  State  v.  KahricJc  (1874)  39  la.  277,  is  supported  by  high 
authority.  Mullen  v.  United  States  (C.  C.  A.  1901)  106  Fed.  892. 
The  existence  of  such  a  presumption  is  usually  urged  as  a  corollarj' 
of  the  presumption  of  innocence,  Mullen  v.  United  States  supra; 
United  States  v.  Guthrie  (1909)  171  Fed.  528,  but,  it  seems,  fallaciously. 
For  the  purpose  of  the  presumption  of  innocence,  as  of  all  true  pre- 
sumptions, is  to  charge  one  side  with  the  duty  of  going  forward  with  the 
proof.  See  Thayer,  Evidence,  336,  551  et  seq.  This  characteristic, 
however,  cannot  be  predicated  of  the  so-called  presumption  of  good 
character,  since  it  is  elementary  that  character  evidence  may  be  given 
by  the  prosecution  only  in  case  such  evidence  is  first  introduced  by 
the  defense.  State  v.  Rainsharger  (1887)  71  la.  746;  Commonwealth 
y.  Hardy  (1807)  2  Mass.  303.  Hence  at  the  defendant's  option  the 
question  of  character,  often  an  element  of  great  importance  in  doubtful 
cases,  would  be  conclusively  determined  in  his  favor.  Trial  of  Davison 
(1808)  31  State  Trials  99,  217;  sec  Commonwealth  v.  Webster  (Mass. 
1850)  5  Cush.  295,  324.  It  seems,  therefore,  that  the  correct  view  is 
that  of  the  principal  case,  that  in  tlie  absence  of  the  production  of 
character  evidence  by  the  defense  the  character  of  the  accused  is  not 
in  issue. 

Evidence — Typewriting — Proof  by  Comparison  with  Irrelevant 
Documents. — In  a  prosecution  for  forgery  the  State,  to  prove  that  the 
document  in  question  was  typewritten  on  a  particular  machine,  sought 
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to  introduce  other  papers  typewritten  upon  the  same  machine.  Held, 
the  evidence  was  admissible.    People  v.  Storrs  (1912)  207  N.  Y.  147. 

In  cases  of  disputed  handwriting  it  is  by  statute  permissible  in 
New  York  to  introduce  for  comparison  other  writings  shown  or  con- 
ceded to  be  the  work  of  the  alleged  author  of  the  questioned  document, 
whether  the  writings  so  offered  be  otherwise  relevant  or  not.  See 
People  V.  Molineux  (1901)  168  N.  Y.  264;  2  Columbu  Law  Review 
41.  In  most  jurisdictions,  however,  such  evidence  is  inadmissible 
unless  the  writings  sought  to  be  introduced  are  either  otherwise  per- 
tinent to  the  case  or  concededly  genuine.  The  purpose  of  the  latter 
rule  is  to  prevent  the  confusion  of  issues  which  is  liable  to  result  from 
the  introduction  of  collateral  matters.  10  Columbia  Law  Review  774. 
Strictly  speaking,  the  effort  in  the  principal  case  was  not  analogous 
to  an  attempt  to  prove  handwriting,  but  was  rather  like  one  to  show 
with  what  pen  a  writing  was  produced.  But  if  the  policy  of  the  State 
permits  the  admission  of  irrelevant  writings  in  handwriting  cases, 
there  seems  to  be  no  reason  why  it  should  require  the  exclusion  of 
the  papers  offered  in  the  principal  case.  The  probative  force  of  the 
evidence  is  great,  for  a  careful  comparison  of  a  document  in  dispute 
with  specimens  of  the  work  of  a  particular  machine  will  usually 
show  with  practical  certainty  whether  or  not  it  is  the  product  of  that 
machine.  Osborn,  Questioned  Documents,  44.5-465;  State  v.  Fresh- 
water (1906)  30  Utah  442;  Levy  v.  Rust  (N".  J.  1893)  49  Atl.  1017, 
1025;  see  Huher  Mfg.  Co.  v.  Claudel  (1905)  71  Kan.  441. 

Federal  Jurisdiction — Removal — Diversity  of  Citizenship  Created 
BY  Admission  of  Territory  to  the  Union. — The  defendant,  a  citizen 
of  the  territory  of  Arizona,  was  sued  by  a  citizen  of  Montana  in  a 
Montana  court.  After  the  suit  was  commenced,  Arizona  was  admitted 
as  a  State  and  the  defendant  sought  a  removal  to  the  Federal  court. 
Held,  the  suit  was  not  removable.  Anaconda  Copper  Mining  Co.  v. 
Butte  Balahlava  Copper  Co.  (D.  C,  D.  Mont.,  1912)  200  Fed.  808. 

In  suits  between  citizens  of  different  States  the  petition  for  re- 
moval must  contain  an  affirmative  statement  that  the  diversity  of 
citizenship  existed  at  the  time  the  action  was  commenced.  Houston 
etc.  By.  Co.  v.  Shirley  (1883)  111  U.  S.  358;  Mattingly  v.  N.  W.  Va. 
R.  R.  Co.  (1895)  158  U.  S.  53.  The  Judiciary  Act  of  1789  contained 
language  susceptible  of  this  construction,  see  Ins.  Co.  v.  Pechner 
(1877)  95  U.  S.  183,  and  all  later  removal  statutes,  although  couched 
in  different  language,  have  been  likewise  construed,  in  order  to  pre- 
vent removal  at  the  will  of  a  party  by  departure  from  the  State.  Gib- 
son V.  Bruce  (1883)  108  U.  S.  561;  Camprelle  v.  Balhack  (1891)  46 
Fed.  81;  Jackson  v.  Allen  (1889)  132  U.  S.  27.  The  reason  for  such 
a  construction  is  not  present  in  the  principal  case  as  the  diversity 
was  created  by  act  of  law,  and  since  the  Constitutional  provision  for 
Federal  jurisdiction,  while  not  extended  to  territories,  was  adopted  to 
create  an  impartial  tribunal  free  from  local  prejudices,  see  Steamship 
Co.  V.  Kane  (1898)  170  U.  S.  100,  111,  a  diversity  at  the  time  the 
removal  is  sought  seems  sufficient.  The  language  of  the  present  re- 
moval act,  U.  S.  Comp.  Stat.,  Supp.  1911,  p.  140,  cannot,  however,  be 
construed  differently  from  identical  language  in  previous  statutes 
merely  to  meet  an  unforeseen  state  of  facts.  But  see  Kinney  v.  Co- 
lumbia Ass'n.  (1903)  191  U.  S.  78.  In  the  only  other  case  where  the 
question  was  raised  a  removal  was  allowed  on  other  grounds,  Koenigs- 
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hurger  v.  Mining  Co.  (1895)  158  U.  S.  41,  but  the  problem  is  not  now 
of  great  practical  importance,  as  most  of  the  territories  have  been  ad- 
mitted into  the  Union. 

Insurance — Blanket  and  Specific  Policies — Apportionment  of  Loss. 
— The  plaintiff  procured  upon  two  parcels  of  property  two  blanket 
insurance  policies,  and  upon  each  parcel  a  specific  policy,  all  of  which 
stipulated  that  the  insurer  should  be  liable  only  for  the  proportion 
which  the  amount  of  its  policy  bore  to  the  whole  amount  of  insur- 
ance on  the  property.  Held,  the  blanket  policy  upon  which  the  plain- 
tiff sued  should  be  construed  to  cover  each  parcel  in  the  ratio  of  its 
value  to  the  whole  property.  Taher  v.  Continental  Ins.  Co.  (Mass. 
1913)  100  N.  E.  636. 

The  jurisdictions  adhering  to  the  rule  of  the  principal  case  proceed 
upon  the  ground  that  it  affords  the  fullest  protection  to  the  insured. 
Ogden  v.  7ns.  Co.  (1872)  50  N.  Y.  388 ;  Blake  v.  Ins.  Co.  (Mass.  1858) 
12  Gray  265;  Chandler  v.  Ins.  Co.  (1898)  70  Vt.  562.  For  the  same 
reason  other  courts  have  advocated  the  view  that  blanket  policies  should 
be  applied  only  to  cover  the  excess  of  loss  over  specific  insurance. 
Royal  Ins.  Co.  v.  Roedel  (1875)  78  Pa..  19;  Sherman  v.  Ins.  Co.  (1875) 
39  Wis.  104.  As  a  matter  of  ultimate  protection  to  the  insured  the 
latter  view  seems  preferable,  but  both  rules  disregard  the  wording  of 
the  policy,  that  each  company  shall  pay  only  such  a  portion  of  the  loss 
as  its  stipulated  insurance  bears  to  the  whole  insurance  on  any  par- 
ticular item.  The  whole  insurance  consists  of  the  stipulated  amounts 
of  specific  insurance  and  the  amount  of  the  blanket  insurance  on 
each  item,  as  a  blanket  policy  by  its  very  definition  covers  each  item 
to  its  full  amount.  Richards,  Insurance,  (3rd  ed.)  §  20;  see  Grolli- 
mund  V.  7ns.  Co.  (N.  J.  1912)  83  Atl.  1108.  The  only  logically 
justifiable  result,  therefore,  is  that  the  company  issuing  the  blanket 
policy  must  pay  such  proportion  as  the  total  amount  of  its  policy  bears 
to  the  whole  insurance,  as  calculated  by  adding  the.  value  of  all 
specific  policies  on  each  item  to  the  full  value  of  all  blanket  policies. 
Orollimund  v.  7ns.  Co.  supra;  Schmaelzle  v.  7ns.  Co.  (1903)  75  Conn. 
397;  see  Page  v.  Sun  Ins.  Co.  (1896)  74  Fed.  203. 

Insurance — Mortgagee's  Rights — Priority  Over  Rights  of  Garnishor. 
— The  mortgagor  covenanted  -with  the  mortgagee  to  insure  the  mort- 
gaged premises.  After  loss  the  insurance  money  was  attached  by  a 
judgment  creditor  of  the  mortgagor.  Held,  under  Stat.  14  Geo.  TIT, 
ch.  78,  the  mortgagee's  interest  was  superior  to  the  garnishor's.  Sin- 
not  V.  Bowden,  L.  R.  [1912]  2  Ch.  Div.  414. 

Since  a  mortgagee  has  no  legal  interest,  aside  from  statute  or  spe- 
cial contract,  in  the  moneys  payable  under  an  insurance  policy  ef- 
fected by  the  mortgagor,  Lees  v.  Whiteley  (1866)  L.  R.  2  Eq.  143; 
see  Hastings  et  al.  v.  Westchester  Fire  Ins.  Co.  (1878)  73  N.  Y.  141, 
he  must  show  some  special  circumstance  giving  him  such  an  interest 
in  order  to  defeat  a  garnishment  of  the  proceeds.  See  Davis  v. 
Freethy  (1890)  L.  R.  24  Q.  B.  D.  519;  7n  re  General  Horticultural 
Co.  (1886)  L.  R.  32  Ch.  D.  512;  cf.  Robinson  v.  Moriarty  (la.  1850) 
2  Greene  497.  A  mortgage  clause  in  the  policy,  making  the  proceeds 
payable  to  the  mortgagee,  would  have  that  effect,  since  it  is  equivalent 
to  an  assignment  with  the  consent  of  the  insurer.  Conn.  Mut.  Life 
Ins.  Co.  V.  Scammon  (1880)  4  Fed.  263,  274;  Orosvenor  v.  Atlantic 
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Fire  Ins.  Co.  C1S58)  17  N.  Y.  391;  see  1  Jones,  Mortgages,  (6th  ed.) 
{^§  406,  406a.  Where,  as  in  the  principal  case,  the  mortgagor  agrees 
to  insure  for  the  better  security  of  the  mortgagee,  the  American 
courts  usually  allow  the  mortgagee  an  equitable  lien  on  the  proceeds, 
sufficient  to  defeat  a  garnishment.  Wheeler  v.  Ins.  Co.  (1879)  101 
TJ.  S.  439;  see  Chipman  v.  Carroll  (1894)  53  Kan.  163;  1  Jones,  Mort- 
gages, (6th  ed.)  §  400.  Some  courts,  however,  require  additional  facts 
indicating  that  the  insurance  was  actually  effected  with  the  intention 
of  securing  the  mortgagee.  Stearns  v.  Quincy  Mut.  Life  Ins.  Go. 
(1878)  124  Mas.s.  61;  Lees  v.  Whiteley  supra.  Under  Stat.  14  Geo. 
IIT,  ch.  78,  which  gives  the  mortgagee  the  right  to  have  the  proceeds 
of  the  insurance  applied  to  rebuilding,  the  rights  of  the  mortgagee  are 
enlarged,  in  that  any  insurance  effected  by  the  mortgagor  is  for  the 
mortgagee's  benefit.  By  recognizing  this  as  a  significant  circum- 
stance, the  principal  case  in  effect  harmonizes  the  English  with  the 
American  rule. 

Limitation  of  Actions — Contractual  and  Statitory  Conditions 
PRECEDENT.^An  insurance  contract  provided  that  no  suit  should  be 
sustained  "unless  commenced  within  twelve  months  next  after  the  fire." 
The  plaintiff  brought  suit  within  a  year  and  a  day.  Held,  he  could 
not  recover.  Maxwell  Bros.  v.  Liverpool  &  London  &  Globe  Ins.  Co. 
(Oa.  1913)  76  S.  E.  1036. 

The  plaintiff  sued  in  the  City  Court  of  New  York  within  the 
period  prescribed  by  the  city  charter,  but  his  action  was  dismissed 
because  the  court  had  no  jurisdiction  of  actions  against  the  City  of 
New  York.  The  present  action  was  brought  after  the  expiration  of 
the  time  limited.  Held,  the  plaintiff  could  not  claim  the  advantage 
of  §  405  of  the  Code  of  Civil  Procedure.  Gaines  v.  City  of  New  Yorh 
(N.  Y.  Sup.  Ct.  1912)  137  N.  Y.  Supp.  964.    See  Notes,  p.  338. 

Municipal  Corporations — Streets — Duty  to  Keep  in  Safe  Condition. 
— The  plaintiff's  intestate  was  killed  by  a  ball  thrown  by  boys  who 
were  permitted  by  the  police  to  play  baseball  in  the  street.  Held,  the 
city  was  not  liable  for  the  intestate's  death.  Goodwin  v.  Town  of 
Reidsville  (N.  C.  1912)  76  S.  E.  232. 

The  fundamental  fact  governing  the  liability  or  non-liability  of  a 
municipality  in  tort  is  that  the  city  has  the  dual  character  of  a  cor- 
poration and  an  arm  of  the  government;  Wilmington  v.  Vandegrift 
(Del.  1893)  1  Marv.  5;  in  the  discharge  of  its  corporate  functions  its 
liability  is  the  same  as  that  of  a  private  corporation,  while  in  the 
exercise  of  its  governmental  powers  it  is  a  branch  of  the  sovereignty 
and  therefore  is  immune  from  suit  for  its  torts.  Hull  v.  Roxhoro 
(1906)  142  N.  C.  453.  In  applying  this  principle  to  the  regulation 
of  highways,  the  distinction  to  be  drawn  is  that  between  the  physical 
condition  of  the  streets  and  the  mode  of  their  use  by  individuals. 
Lafayette  v.  Timherlake  (1882)  88  Ind.  330;  Norristown  v.  Fitzpat- 
rich  (1880)  94  Pa.  St.  121.  In  the  latter  respect  the  municipality's 
regulation  is  governmental,  since  it  involves  the  direct  control  of  the 
users  themselves.  Jones  v.  Williamshurg  (1900)  97  Va.  722;  Adding- 
ton  V.  Littleton  (1911)  50  Colo.  623.  This,  clearly,  was  the  situation 
in  the  principal  case,  and  the  decision,  in  holding  the  city  not  liable, 
is  in  accord  with  the  weight  of  authority.  Robinson  v.  Greenville 
(1885)  42  Oh.  St.  625;  Davis  v.  Bangor  (1856)  42  Me.  522.  It  is  to 
be  doubted,  however,  whether  the  same  result  would  have  been  reached 
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in  Maryland,  as  in  that  jurisdiction  the  exceptional  doctrine  prevails 
that  a  municipality  is  liable  for  the  consequences  of  a.  nuisance  per- 
mitted to  exist  upon  the  streets  through  failure  to  exercise  either  its 
corporate  or  its  governmental  powers.  Taylor  v.  Cumberland  (1885) 
64  Md.  68;  Hagerstown  v.  Klotz  (1901)  93  Md.  427;  but  see  Boehm 
v.  Baltimore  (1883)  61  Md.  259. 

Nkgotiable  Instruments — Oonstruction  of  Note — Interest  After 
Maturity. — The  plaintiff  sought  to  recover  upon  a  note  payable  one 
day  after  date  without  interest.  Held,  no  interest  should  be  allowed 
either  before  or  after  maturity.  Peirpoint  v.  Peirpoint  (W.  Va.  1912) 
76  S.  E.  848. 

At  one  time  in  English  law  it  seems  that  interest  was  allowed  only 
by  virtue  of  a  contract  for  it,  express  or  implied.  Oalton  v.  Bragg 
(1812)  15  East  223;  Mohinson  v.  Bland  (1760)  2  Burr.  1077.  In  the 
United  States,  however,  interest  is  generally  allowed  apart  from  any 
contract;  Selleck  v.  French  (1814)  1  Conn.  32;  McNeill  v.  Casey 
(Tex.  1911)  135  S.  W.  1130;  cf.  Dodge  v.  Perkins  (1830)  26  Mass. 
368;  and  following  this  rule  some  courts  have  held  that  after  the 
maturity  of  an  obligation  for  the  payment  of  money  the  contractual 
rate  of  interest  must  give  way  to  the  statutory  rate,  fixed  by  law  as 
compensatory  damages  for  the  unlawful  detention  of  the  principal, 
Brewster  v.  Wahefield  (1859)  22  How.  118;  Holden  v.  Trust  Co.  (1879) 
100  U.  S.  72;  O'Brien  v.  Young  (1884)  95  N.  Y.  428,  unless  a  contrary 
intention  is  expressed  in  the  instrument.  City  Real  Estate  Co.  v. 
MacFarland  (1910)  122  N.  Y.  Supp.  477.  Other  jurisdictions,  includ- 
ing that  of  the  principal  case,  Pickens  v.  McCoy  (1884)  24  W.  Va. 
344,  adopt  the  English  rule  that  the  contractual  rate  of  interest  gov- 
erns after  maturity,  upon  the  implied  agreement  to  that  effect.  Upton 
V.  Lord  Ferrers  (1801)  5  Ves.  Jr.  801;  Guy  v.  Franklin  (1855)  5  Cal. 
416;  but  see  Roberts  v.  Smith  (1885)  64  Tex.  94.  Under  either  view 
it  seems  that  the  provision  for  interest  upon  a  note  which  is  payable 
one  day  after  date  clearly  indicates  the  intention  of  the  parties  that 
it  should  control  after  maturity.  Casteel  v.  Walker  (1882)  40  Ark. 
117;  White's  Admr.  v.  Curd  (1887)  86  Ky.  191;  but  see  Smith  v. 
Smith  (1890)  33  S.  C.  210.  The  principal  case,  therefore,  seems  to 
have  reached  the  proper  conclusion,  that  it  was  not  intended  that  the 
note  should  be  without  interest  for  one  day  only. 

Negotiable  Instruments — Equitable  Assignment — Rights  Passing 
AS  Incident  to  Void  Note. — A  creditor  of  a  corporation  of  which  the 
defendant  was  a  stockholder  took  from  it  a  promissory  note  for  a 
precedent  debt;  but  although  the  original  debt  was  valid,  the  note  was 
void  because  not  properly  authorized.  The  creditor,  believing  the  in- 
strument to  be  a  valid  note,  indorsed  it  to  the  plaintiff.  Held,  the 
attempted  indorsement  operated  as  an  equitable  assignment  of  the 
original  debt  of  the  corporation,  and  the  plaintiff  could  recover  upon 
the  stockholder's  liability  of  the  defendant.  Goldman  v.  Murray  (Cal. 
1912)  129  Pac.  462. 

Where  an  instrument  really  void  but  supposedly  valid  is  trans- 
ferred, it  seems  clear  that  the  parties  have  no  intention  of  passing 
anything  but  that  instrument.  The  courts,  however,  in  order  to  give 
some  effect  to  the  transaction,  construe  it  as  an  equitable  assignment 
of  those  rights  which  the  assignor  had  upon  the  contract  in  which  the 
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instrument  was  given,  as,  for  example,  the  right  to  reclaim  the  con- 
sideration. Parkersburg  v.  Brown  (1882)  106  U.  S.  487,  503;  Gerwig 
V.  Sitterly  (1874)  56  N.  Y.  214;  Oneida  Bank  v.  Ontario  Bank  (1860) 
21  N.  Y.  490.  But  it  seems  difficult  logically  to  justify  the  principal 
case  even  upon  this  theory;  for  it  is  distinguishable  by  the  circum- 
stance that  here  the  instrument,  being  imauthorized,  was  in  fact 
never  given  by  the  corporation.  The  contrary  result  from  that  reached 
would  be  equally  equitable,  for  the  plaintiff  would  have  his  action 
against  the  payee  upon  his  indorsement.  California  Civil  Code, 
§3116;  Norton,  Bills  &  Notes,  (3rd  ed.)  §  78;  Birmingham  Nat.  Bank 
V.  Bradley  (1893)  103  Ala.  109;  Burrill  v.  Smith  (1828)  24  Mass.  291. 
The  principal  case,  however,  works  substantial  justice,  and  seems  to 
be  a  natural  outgrowth  of  the  line  of  cases  above  cited.  It  affords  a 
good  illustration  of  the  disposition  of  the  courts  in  such  cases  to  inter- 
fere and  construct  a  contract  for  the  parties.  See  Dillenheck  v.  Dygert 
(1884)  97  N.  Y.  303. 

Negotiable  Instruments — Negotiability — Recital  of  Conditional 
Sale. — An  indorsee  sued  on  an  instrument  containing  a  promise  to  pay, 
coupled  with  the  reservation  of  ownership  in  the  payee  of  the  goods  for 
which  the  note  was  given.  Held,  the  note  was  not  n^otiable.  Fleming 
V.  Sherwood  (N.  D.  1912)  139  N.  W.  101. 

While  it  is  a  requisite  of  a  negotiable  instrument  that  the  promise 
or  order  be  unconditional,  the  decisions  are  not  in  harmony  in  the  ap- 
plication of  this  rule  to  a  note  which  contains  on  its  face,  in  addition 
to  the  promise,  a  statement  that  it  is  given  for  goods  which  are  to  be 
the  property  of  the  payee  until  the  note  is  paid.  Such  an  instrument  is 
generally  deemed  unconditional,  either  on  the  theory  that  the  transac- 
tion which  gave  rise  to  it  was  a  sale  in  which  the  vendee  reserved  title 
merely  for  security,  Chicago  R.  R.  Co.  v.  Merchant's  Bank  (1890)  136 
U.  S.  268;  Mott  v.  Havana  Nat.  Bank  (N.  Y.  1880)  22  Hun  354; 
contra,  Sloan  v.  McCarty  (1883)  134  Mass.  245,  or  that  such  provision 
is  but  a  statement  of  the  consideration  on  which  the  note  is  founded. 
Collins  v.  Bradbury  (1874)  64  Me.  37;  Newton  Wagon  Co.  v.  Diers 
(1880)  10  Neb.  284.  The  Negotiable  Instruments  Law,  §  3,  subd.  2, 
provides  that  a  statement  of  the  transaction  which  gives  rise  to  the  note 
does  not  impair  its  negotiability,  of.  Warden  Grocer  Co.  v.  Blanding 
(1910)  161  Mich.  254,  although  this  provision  would  not  render  n^o- 
tiable  such  an  instrument  in  the  jurisdictions  in  which  the  promise  to 
pay  is  construed  as  conditional  upon  the  transfer  of  title  to  the  goods. 
Sloan  V.  McCarty  supra;  Gazley  v.  Riegel  (1901)  16  Pa.  Super.  Ct.  501. 
Even  where  the  note  shows  that  the  payee  is  to  retain  not  only  title, 
but  also  possession,  as  in  the  principal  case,  it  seems  that  the  express 
promise  to  pay  at  a  certain  date  negatives  any  implication  of  concur- 
rent conditions  of  payment  and  delivery  of  the  chattel,  and  the  instru- 
ment contains  merely  an  additional  statement  of  the  consideration  for 
which  it  was  given.  See  Siegel  v.  Chicago  Trust  &  Sav.  Bank  (1890) 
131  111.  569 ;  Chase  v.  Behrman  (N.  Y.  1882)  10  Daly  344. 

Partnership — Levy  on  Firm  Property  Under  Judgment  Against 
Partner. — A  partnership  purchased  a  horse,  which  had  been  mortgaged 
by  the  vendor.  Under  a  judgment  foreclosing  the  mortgage,  to  which 
one  of  the  partners  had  been  made  a  party,  the  horse  was  levied  upon. 
Held,  the  other  partner's  right  to  possession  was  superior  to  any  right 
acquired  under  the  judgment  against  his  oo-partner.  Jones  v.  Laiv- 
rence  (Tex.  1912)  151  S.  W.  584.     See  Notes,  p.  341. 
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Pleading  and  Practice — Suit  on  Foreign  Judgment — Plea  in  Abate- 
ment OF  Another  Action  Pending. — After  commencing  an  action  for 
alimony  the  plaintiff  sued  in  another  State  and  there  obtained  judg- 
ment. To  an  action  on  this  foreign  judgment  the  defendant  pleaded 
in  abatement  the  pendency  of  the  original  action  for  alimony.  Held, 
the  plea  was  not  good.  Underwood  v.  Underwood  (Ga.  1913)  77 
S.  E.  46. 

In  the  common  law  principle  that  a  man  shall  not  be  twice  vexed 
for  the  same  cause  lies  the  foundation  of  the  rule  that  a  pending  syit 
can  be  pleaded  in  abatement,  13  Columbia  Laav  Review  69 ;  see  Comm. 
V.  Churchill  (1809)  6  Mass.  174,  provided  the  parties,  the  jurisdiction 
and  the  causes  of  action  are  the  same.  Mull&n  v.  Mullock  (1879)  22 
Kan.  598;  see  Watson  v.  Jones  (1871)  13  Wall.  679.  The  test  of  identity 
of  causes  is  whether  the  judgment  in  one  could  be  pleaded  in  bar  as  a 
former  adjudication  in  a  suit  upon  the  other.  Beyersdorf  v.  Sump 
(1888)  39  Minn.  495;  see  Newell  v.  Newton  (1830)  27  Mass.  470.  This 
in  turn  depends  upon  whether  the  same  evidence  would  support  both  ac- 
tions. Kitchen  v.  Camplell  (1772)  3  "Wils.  304;  Stowellv.  Chamber- 
lain (1875)  60  N.  Y.  272.  Since  the  faculties  of  the  husband  and  the 
innocence  of  the  wife  are  material  to  recovery  of  alimony,  2  Bishop, 
Mar.  Div.  &  Sep.,  §§  861,  888  et  seq.,  while  action  on  a  judgment  rests  on 
proof  of  the  record  alone,  2  Black,  Judgments,  (2nd  ed.)  §§  874,  968,  it 
is  obvious  that  in  the  principal  case  the  causes  of  action  are  not  iden- 
tical. Moreover  a  contrary  result  would  be  inequitable,  as  the  plaintiffs 
only  relief  in  the  jurisdiction  is  now  by  action  on  the  foreign  judg- 
ment, since  the  foreign  decree  is  a  bar  to  continued  prosecution  of  the 
pending  suit  for  alimony.  Bank  of  North  America  v.  Wheeler  C1859) 
28  Conn.  433 ;  North  Bank  v.  Brown  (1861)  50  Me.  214.  The  decision  is 
furthermore  supported  by  authority  in  the  few  States  where  the  ques- 
tion has  been  squarely  raised.  Rogers  v.  Odell  (1859)  39  N.  H.  417; 
Steers  v.  Shaw  (1891)  53  N.  J.  L.  358;  but  see  Westervelt  v.  Jones 
(1898)  7  Kan.  App.  70. 

Public  Service  Companies — Franchises — Waiver  of  Forfeiture  by 
Municipality. — In  quo  warranto  proceedings  by  the  State  to  forfeit  the 
defendant's  franchise  granted  by  the  municipal  assembly,  the  defend- 
ant relied  upon  the  city's  waiver  of  the  breach  through  acts  of  its  ad- 
ministrative officers.  Held,  the  municipality  could  waive  the  breach 
only  through  its  municipal  assembly.  State  on  information  of  Jones 
v.  West  End  Light  &  Power  Co.  (Mo.  1912)  152  S.  W.  76. 

The  doctrine  that  the  courts  look  with  disfavor  upon  forfeitures, 
a  principle  developed  in  the  law  of  landlord  and  tenant,  Ooodright  v. 
Davids  (1778)  Cowp.  803;  see  State  v.  Real  Estate  Bank  (1843)  5  Ark. 
595,  finds  a  peculiar  application  in  a  suit  by  the  State  to  oust  a  public 
service  corporation  of  its  franchise.  When  the  franchise  is  granted 
directly  by  the  State,  the  right  to  secure  a  forfeiture  is  often  lost  by 
the  State's  laches,  Comm.  v.  Bala  etc.  Co.  (1893)  153  Pa.  47;  State  v. 
JanesvUle  Water  Co.  (1896)  92  Wis.  496,  or  by  waiver,  express  or  im- 
plied. See  State  v.  Fourth  N.  H.  Turnpike  (1844)  15  N.  H.  162.  But 
when  the  franchise  has  been  granted  by  a  municipality  as  an  agency  of 
the  State,  some  courts  have  said  that  a  waiver  by  the  municipality  is 
of  no  effect,  since  ordinarily  only  the  State  may  bring  ouster  proceed- 
ings. See  People  v.  Sutter  St.  R.  R.  Co.  (1897)  IIT  Cal.  604;  State  v. 
JanesvUle  Water  Co.  supra.  The  more  satisfactory  result  is  that 
reached  by  the  principal  case,  that  although  a  forfeiture  may  not  be 
waived  by  the  local  administrative  officers,  yet  an  act  of  waiver  by  the 


RECENT  DECISIONS.  359 

municipal  body  empowered  to  grant  the  franchise  will  bar  the  State's 
right  to  secure  a  forfeiture.  See  Dem  v.  Salt  Lake  City  R.  R.  Co. 
(1899)  19  Utah  46;  Topeha  v.  Topeka  Water  Co.  (1897)  58  Kan.  349. 
This  view  not  only  protects  the  interests  of  the  public  immediately 
served,  but  alone  seems  consistent  with  the  city's  right,  unless  pre- 
viously revoked,  to  regrant  the  franchise  to  the  former  holder.  The 
result  reached  in  the  principal  case,  while  meriting  favor  generally, 
was  no  doubt  aided  by  the  exceptionally  broad  charter  powers  of  the 
City  of  St.  Louis.  See  St.  Louis  v.  W,  U.  Tel.  Go.  (1893)  149  U.  S. 
465. 

Suretyship — Creditor's  Eight  to  Security  Held  by  Debtor's  Surety. 
— The  defendant,  who  had  guaranteed  the  performance  of  a  contract 
by  which  it  was  contemplated  that  a  note  should  be  given  by  one  of 
the  original  contracting  parties,  was  sued  on  the  guaranty  by  the  plain- 
tiff, to  whom  the  note  had  been  transferred.  Held,  the  plaintiff  could - 
recover,  as  the  guaranty  was  held  in  trust  for  his  benefit.  Catskill 
National  Bank  v.  Dumary  (N.  Y.  1912)  100  N.  E.  422.  See  Notes, 
p.  333. 

Torts — Infants — Right  to  Sue  for  Injuries  Received  Before  Birth, 
— The  plaintiff  sued  for  injuries  received  before  birth,  through  the 
negligent  starting  of  the  defendant's  car  while  his  mother  was  alight- 
ing therefrom.  Held,  he  could  not  recover.  Nugent  v.  Brooklyn 
Heights  R.  R.  Co.  (N.  Y.  App.  Div.  1913)  139  N.  Y.  Supp.  367. 

The  courts  have  uniformly  refused  to  allow  a  child  to  recover 
for  injuries  received  before  birth,  usually  on  the  ground  that  it  was 
not  a  separate  person  in  being  at  the  time  of  the  injurj^.  Allaire  v. 
St.  Luke's  Hospital  (1900)  184  111.  359;  Dietrich  v.  Northampton 
(1884)  138  Mass.  14;  Gorman  v.  Budlong  (1901)  23  R.  I.  169.  These 
cases  repudiate  the  analogies  to  be  drawn  from  the  rules  that  in  re- 
spect to  property  rights  a  child  en  ventre  sa  mere  is  a  person  in  be- 
ing for  all  purposes  which  are  for  its  benefit.  Doe  v.  Clarke  (1795)  2 
H.  Bl.  399 ;  see  Blasson  v.  Blasson  (1864)  2  De  G.  J.  &  S.  665 ;  but  see 
Richards  v.  Richards  (1860)  Johns.  Eng.  Ch.  754,  and  that  a  posthu- 
mous child  may  recover  for  the  death  of  its  father  under  statutes 
granting  a  recovery  to  the  next  of  kin.  The  George  &  Richard  (1871) 
L.  R.  3  Adm.  466;  Quinlen  v.  Welch  (N.  Y.  1893)  69  Hun  584. 
Moreover,  where  one  injures  a  child  before  birth  so  that  after  birth  it 
dies,  it  is  manslaughter;  Rex  v.  Senior  (1832)  1  Moody  C.  C.  346;  2 
Bishop,  N.  Cr.  Law,  (8th  ed.)  633;  and  as  every  common  law  crime  is 
also  a  private  wrong,  4  Bl.  Comm.*  5;  see  Dill  v.  People  (1894)  19 
Colo.  469,  478,  it  would  seem  that  if  the  child  lives  an  action  should 
lie  for  the  injuries.  The  principal  case  recognizes  these  analogies, 
thus  making  a  desirable  departure  from  the  earlier  cases,  but  takes 
the  ground  that,  as  the  presence  of  the  child  was  unknown  to  the  de- 
fendant, no  duty  of  safe  carriage  arose  in  respect  to  it.  Walker  v. 
Great  Northern  Ry.  Co.  (1891)  28  L.  R.  (Ir.)  Q.  B.  &  Ex.  Div.  69. 
But  while  this  fact  would  excuse  the  defendant  from  any  unusual  de- 
gree of  care,  if  it  is  once  granted  that  the  plaintiff  was  a  person  in 
being  and  on  the  defendant's  car  not  unlawfully,  it  would  seem  that 
the  defendant  owed  it  some  care,  and  it  is  not  necessary  that  the  child 
should  have  made  a  contract  or  that  a  consideration  should  have  been 
paid  for  its  carriage.  Austin  v.  Great  Western  Ry.  Co.  (1867)  L.  R. 
2  Q.  B.  442;  see  Carroll  v.  Staten  Island  R.  R.  Co.  (1874)  58  K  Y.  126. 
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Torts — "Kough  Shadowing"  by  Detectives. — The  defendant,  being 
desirous  of  driving  the  plaintiff  out  of  town,  had  him  continuously 
shadowed  by  detectives  in  such  an  obvious  and  notorious  manner  as  to 
make  him  an  object  of  ridicule  and  contempt,  so  that  he  lost  his  em- 
ployment and  suffered  injury  to  his  reputation.  Held,  the  plaintiff 
could  recover.  Schultz  v.  Frankfort  Marine  Accident  etc.  Co.  et  al. 
(Wis.  1913)  139  K  W.  386.    See  Notes,  p.  336. 

Trusts — Charitable  Trusts — New  York  Eule. — A  bequest  was  made 
in  trust  for  "such  charitable  and  benevolent  associations  and  institu- 
tions of  learning"  as  the  executors  should  select.  Held,  the  trust  was 
valid.    In  re  Cunningham's  Will  (N.  Y.  1912)  100  N.  E.  437. 

Although  the  Laws  of  1893  (c.  701)  provided  only  that  charitable 
trusts  should  not  fail  for  indefiniteness  of  beneficiaries,  a  liberal  inter- 
pretation seemed  at  first  to  re-establish  completely  the  broad  rules  of 
the  English  courts.  See  Allen  v.  Stevens  (1899)  161  N.  Y.  122;  1 
CoLUMBU  Law  Keview  400.  This  construction,  however,  was  soon  lim- 
ited by  the  holding  that  where  private  as  well  as  public  institutions 
might  be  chosen  by  the  trustees,  the  trust,  though  technically  charitable, 
and  as  such  good  under  the  English  requirements.  In  re  White,  L.  R. 
[1893]  2  Ch.  41,  was  nevertheless  invalid.  Matter  of  Slmttuck  (1908) 
193  N.  Y.  446.  The  uncertainty  created  by  the  decision  was  augmented 
when  a  similar  bequest  was  subsequently  upheld.  Matter  of  Robinson 
(1911)  203  N.  Y.  380.  Although  the  omission  of  the  term  "institu- 
tions" was  there  held  to  remove  the  ambiguity  existing  in  the  former 
case,  yet  since  both  bequests  were  open  to  the  same  construction,  there 
seems  little  upon  which  to  distinguish  the  latter  case,  12  Columbia 
Law  Review  356,  and  it  undoubtedly  went  far  to  limit  Matter  of 
Shattuch  closely  to  its  facts.  The  principal  case  seems  still  further  to 
weaken  the  force  of  that  decision.  Although  the  term  "institutions  of 
learning"  is  considered  qualified  by  the  preceding  "charitable",  never- 
theless the  opinion  went  so  far  as  to  declare  expressly  that  by  the  act 
of  1893  the  law  of  charitable  trusts  was  restored  to  the  position 
originally  occupied  under  the  Revised  Statutes.  See  Williams  v. 
Williams  (1853)  8  N.  Y.  525.  It  seems,  then,  that  the  anomalous  ex- 
ception created  by  the  Shattuch  case  is  practically  overruled,  and  the 
broad  doctrine  of  the  English  courts,  as  declared  in  Williams  v.  Will- 
iams supra,  is  again  restored  in  New  York. 

Trusts — Statute  of  Frauds — Parol  Promise  to  Hold  in  Trust. — 
Land  was  devised  to  the  defendant's  testator,  who  promised  orally  to 
devote  it  to  building  a  library  for  the  use  of  the  plaintiff.  Held,  the 
promise  was  insufficient  to  raise  at  trust.  General  Convention  of  the 
New  Church  in  United  States  et  al.  v.  Smith  et  al.  (Ind.  1913)  100  N. 
E.  384.     See  Notes,  p.  343. 

Wills — Corporation  as  Executor — Merger. — A  testator  appointed  a 
trust  company  and  two  individuals  and  their  successors  as  his  execu- 
tors. Before  the  testator's  death,  the  corporation  merged  with  another 
trust  company,  and  afterwards  the  latter  petitioned  for  letters  testa- 
mentary. Held,  they  should  be  granted.  Matter  of  Bergdorf  (1912) 
206  N.  Y.  309. 

Three  theories  to  sustain  the  result  reached  in  the  principal  case 
have  been  advanced.  The  view  of  the  Appellate  Division,  that  the 
new  company  was  by  the  will  directly  authorized  as  executor  because 


RBCBNT  DECISIONS.  361 

it  was  a  continuation  of  the  old  entity,  see  Matter  of  Bergdorf  (N.  Y. 
]912)  149  App,  Div.  529,  was  rejected  on  appeal  upon  the  ground  that 
by  the  merger  and  the  issue  of  the  stock  of  the  new  company  in  con- 
sideration of  the  surrender  of  that  of  the  old  corporation,  the  individu- 
ality of  the  latter,  except  for  purposes  of  a  suit,  was  destroyed.  See 
13  CoLUMBU  Law  Keview  164;  Keokuk  v.  Missouri  (1894)  152  U.  S. 
301.  Again,  since  the  testator  used  the  words  "and  successors"  he 
doubtless  desired  whoever  succeeded  to  the  franchises  of  the  corpora- 
tion to  administer  his  estate;  and  thus  the  new  company  was  suf- 
ficiently designated.  See  Hartnett  v,  Wandell  (1875)  60  N.  Y.  346, 
350.  The  Court  of  Appeals,  .however,  chose  the  third  and  broader 
ground,  which  was  rejected  in  Matter  of  Stikeman  (N.  Y.  1905)  48 
Misc.  156,  that  as  the  testator  must  be  presumed  to  have  known  that 
a  corporation  could  merge  with  another  and  thereby  transfer  every 
right,  franchise,  and  interest,  he  must  have  contemplated  such  a  con- 
tingency and  intended  that  another  company  might  in  this  manner 
become  his  executor.  While  this  view  seems  extreme,  since  corpora- 
tions may  differ  in  reliability  to  the  same  extent  as  individuals,  the 
decision  may  perhaps  be  justified  upon  grounds  of  expediency;  and 
the  testator  may  still  negative  the  inference  by  express  language. 

Wills — Signature — End  of  Will. — A  will  was  propounded  exhibiting 
writing  on  the  first,  fourth  and  second  pages,  the  docmnent  reading 
consecutively  in  that  order,  with  the  signature  at  the  end  of  the  second 
page.  Held,  this  was  a  sufficient  compliance  with  the  statute  requiring 
the  signature  to  be  at  the  end  of  the  will.  Matter  of  Peiser  (N.  Y. 
Surr.  Ct.  1913)  48  N.  Y.  L.  J.  No.  132. 

Basing  its  argument  on  Matter  of  Field  (1912)  204  K  Y.  448;  12 
Columbia  Law  Review  380,  the  principal  case  purports  to  rule  contrary 
to  the  holding  in  Matter  of  Andrews  (1900)  162  N.  Y.  1,  which  in- 
volved a  rather  similar  state  of  facts.  There  is  a  possible  distinction 
between  the  two  cases,  in  that  the  Andrews  case  presented  a  will  in 
which  consecutive  reading  would  not  necessarily  bring  the  will  to  an 
end  at  the  point  where  the  signature  was  placed.  The  decisions  never- 
theless seem  inconsistent,  since  the  Andrews  case,  as  well  as  those  which 
it  follows,  see  Matter  of  O'Neill  (1883)  91  N.  Y.  516;  cf.  Matter  of 
Hewitt  (1883)  91  N.  Y.  261,  insisted  upon  a  signature  at  the  physical 
end  of  the  document.  Matter  of  Field,  moreover,  does  not  seem  to 
afford  a  ground  for  departure  from  this  rule,  for  though  the  dictum 
there  is  broad  it  does  not  justify,  but  rather  inhibits,  a  reading  of  the 
will  which  requires  "turning  backwards  or  skipping  a  part  and  then 
looking  forward  only  to  turn  back  again."  Were  the  question  res 
integra,  the  statute  might  reasonably  be  construed,  as  in  the  principal 
case,  to  require  the  signature  merely  at  the  logical  end,  since  the  only 
purpose  of  the  enactment  was  to  secure  testamentary  instruments  from 
interpolation  and  unauthorized  additions,  Jessup,  Surrogates'  Prac- 
tice, (4th  ed.)  §  321,  and  such  addition  is  difficult  when  the  will  reads 
consecutively;  but  the  decisions  do  not  seem,  at  this  time,  to  warrant 
that  construction. 
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The  Law  of  Negotiable  Securities.  By  William  Willis,  Judge  of 
County  Courts  and  One  of  His  Majesty's  Counsel.  Third  Edition. 
By  Joseph  Hurst,  Barrister-at-Law.  London:  Stevens  &  Haynes. 
1912.    pp.  XV,  211. 

This  little  volume  comprises  six  lectures  on  negotiable  securities 
delivered  in  1896  by  the  late  Mr.  Justice  Willis  at  the  invitation  of 
the  Council  of  Legal  Education.  The  lectures  were  not  intended  ex- 
clusively for  law  students,  but  for  the  bar  and  the  general  public  as 
well.  That  they  met  the  wide  and  cordial  appreciation  they  deserved 
is  attested  by  the  attendance  of  the  Lord  Chief  Justice  (p.  103)  and 
the  laudatory  reviews  which  greeted  their  first  appearance  in  print 
(12  L.  Q.  Kev.  396;  8  Jur.  Rev.  305).  The  lectures  were  not  read 
from  manuscript,  nor  indeed  had  they  been  reduced  to  writing  before 
their  delivery.  They  are  printed  from  a  revision  of  the  stenographer's 
transcript  (pp.  ix,  x).  The  character  of  the  audience  to  which  they 
were  addressed,  and  the  absence  of  formal  preparation  give  the  lectures 
a  vivacity  which  is  rare  and  charming,  but  deprive  them  of  any  per- 
manent value.  They  are  an  interesting,  but  not  very  coherent,  and 
rather  ill-proportioned,  elementary  discussion  by  a  well  informed  lawyer 
of  some  of  the  more  important  principles  and  some  of  the  details  of 
the  law  of  negotiable  instruments.  The  result  is  neither  an  orderly 
summary  for  law  students,  nor  a  manual  for  business  men,  nor  a 
suggestive  essay  for  the  lawyer.  The  lectures  well  merited  their  initial 
publication  "as  a  memorial  of  the  noble  design  of  the  Council  of  Legal 
Education  to  make  the  learning  and  resources  of  the  Inns  of  Court 
available  for  the  widest  diffusion  of  legal  knowledge"  (p.  ix).  But 
the  reviewer  is  at  loss  to  understand  the  demand  for  them,  which  this 
the  third,  edition,  meets  or  anticipates.  He  supposes  it  is  due  to  the 
fact  that  there  is  in  England  no  good  short  treatise  on  bills  and  notes 
for  students. 

Lectures  I  &  II  contain  a  discussion  and  a  definition  of  negotiabil- 
ity, and  conclude  with  an  enumeration  of  instruments  regarded  as 
negotiable  by  British  law.  As  a  result  of  the  lecturer's  effort  for  em- 
phasis his  definition  of  negotiability  (p.  6)  excludes  bills  and  notes 
payable  to  order,  but  not  indorsed.  Not  only  is  this  exclusion  objec- 
tionable in  principle,  but  it  is  not  supported  by  the  authorities  (Robin- 
son V.  Wilkinson  (1878)  38  Mich.  299,  Cooley,  J.).  The  catalogue  of 
instruments  negotiable  by  British  law  is  given  as  a  list  complete  for 
all  time.  The  possibility  of  modification  of  the  Law  Merchant  by 
mercantile  usage  is  not  admitted  (p.  2).  Thi^  view  is,  of  course,  the 
result  of  confusing  the  administration  of  the  Law  Merchant  by  the 
common  law  courts  with  the  incorporation  of  the  Law  Merchant  into 
the  common  law.  The  labors  of  the  editor  of  this  edition  have  been 
confined  to  the  preparation  of  a  note  (pp.  31-32)  correcting  the  text 
in  this  respect, — a  correction  required  by  the  decisions  in  Bechuanaland 
Exploration  Co.  v.  London  Bank  [1898]  2  Q.  B.  658,  and  in  Edelstein 
V.  Schuler  [1902]  2  K.  B.  144.  Lecture  III  touches,  among  other 
things,  the  question  of  consideration.  It  is  disappointing  to  find  the 
author  perfectly  satisfied  with  the  statement  that  the  obligation  of  a 
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party  to  a  bill  or  note  differs  in  respect  of  consideration,  from  a 
simple  contract  only  in  that  the  consideration  for  it  need  not  move 
from  the  promisee  (p.  72).  The  possibility  of  the  view  that  considera- 
tion in  the  law  of  bills  and  notes  has  a  special  meaning,  or  of  the  view 
that  even  in  the  case  of  simple  contracts,  the  consideration  need  not 
move  from  the  promisee  (See  West  Yorkshire  Darracq  Agency,  Ltd. 
v.  Coleridge  [1911]  2  K.  B.  326)  is  not  suggested.  This  lecture  is  also 
marred  by  the  unqualified  statement  (p.  79)  that  "The  chancery  judges 

openly  decided  that  a  chose  in  action  could  be  assigned" 

(See  Hammond  v.  Messenger'  (1838)  9  Sim.  327).  On  the  other  hand 
the  lecturer  clearly  points  out  the  difference  between  an  authority 
to  collect  a  debt  and  an  authority  to  sue  upon  it  in  the  name  of  the 
assignor  (pp.  76-77),  and  the  difference,  in  respect  of  the  rights  of  the 
assignee,  between  a  negotiable  obligation  and  a  debt  accompanied  by 
a  collateral  contract  between  the  creditor  and  the  debtor  not  to  rely,  as 
against  the  assignee,  upon  equities  available  against  the  creditor  (pp. 
81,  101-2), — important  distinctions  to  which  attention  is  seldom  di- 
rected. Lecture  IV  deals  with  formal  requisites  and  in  connection 
with  it  there  are  printed  nine  specimen  forms  of  bills  and  notes.  The 
suggestion  on  pages  122-123  that  the  holder  of  an  instrument  in  the 
form  of  a  bill  drawn  on  the  drawer  himself,  might,  if  he  sought  to 
change  the  drawer  on  the  instrument  as  a  bill,  have  to  give  him  notice 
of  dishonor,  is  of  course  a  slip  (Bills  of  Exchange  Act,  1882,  Sec.  50 
(2)  (c)  (1)).  Lectures  V  and  VI,  which  comprise  the  last  sixty  pages 
of  the  one  hundred  and  ninety  pages  of  text  are  a  necessarily  hurried 
summary  of  the  subject  of  indorsement,  holder  in  due  course  present- 
ment, notice  of  dishonor,  discharge,  and  checks.  At  page  148  the  author 
might  well  have  cited  Mr.  Justice  Denman  in  Tatam  v.  Easier  (1889) 
23  Q.  B.  D.  345,  instead  of  an  unreported  case  (in  which  the  lecturer 
was  of  counsel)  for  the  proposition  that  upon  proof  of  a  personal 
defense  the  plaintiff's  burden  of  going  forward  with  evidence  is  not 
suported  by  proof  of  value  paid,  but  must  be  supported  by  proof 
of  value  paid  in  good  faith.  On  page  150,  25th  line,  "acceptance" 
should  be  read  "payment".  On  page  163  "accepted"  should  be  read 
"indorsed".    On  page  171  "indorsor"  should  read  "indorser." 

The  text  is  accompanied  by  a  table  of  the  seventy-nine  cases  cited, 
and  an  excellent  index. 

Wm,.  Underhill  Moore. 

The  World's  Legal  Philosophies  (Vol.  II,  Modem  Legal  Philoso- 
phy Series).  By  Fritz  Berolzheimer.  Translated  from  the  German  by 
Rachel  Szold  Jastrow.  Boston:  The  Boston  Book  Co.  1912.  pp. 
liv,  490. 

American  lawyers  have  reason  to  be  grateful  to  the  persons  respon- 
sible for  the  publication  of  the  series  to  which  this  book  belongs,  as  well 
as  for  the  companion  series  devoted  to  legal  history.  Perhaps  the 
study  of  these  subjects  will  not,  directly,  help  to  win  cases,  although 
the  general  introduction  to  the  series  makes  out  a  very  fair  case  even 
in  this  regard.  If,  however,  the  legal  profession  is  to  retain,  or  possibly 
one  should  say  recover,  its  position  of  leadership  in  American  affairs, 
its  average  member  will  have  to  be  fully  equal,  in  training  and  culture, 
to  the  standard  prevailing  among  the  most  highly  cultured  class  in  the 
community.  That  implies,  with  the  increase  in  the  number  of  people 
who  have  had  real  university  training  in  other  professions,  that  lawyers 
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must  learn  to  look  at  their  task  from  a  broadly  philosophical  and 
historical  standpoint,  must  be  able  to  fit  their  work  into  the  general 
scheme  of  things,  instead  of  treating  it  as  if  it  were  isolated  from  the 
other  interests  of  mankind. 

Trying  law  suits  and  giving  legal  advice  to  clients  has  never  con- 
stituted the  whole  duty  of  lawyers  in  the  United  States.  During  the 
first  hundred  years  of  our  national  existence,  lawyers  had  almost  a 
monopoly  of  political  leadership,  and  they  were  able  to  accomplish  this 
task  successfully,  because  the  principal  questions  then  at  issue  took 
the  shape  of  legal  discussions,  mostly  regarding  the  interpretation  of 
the  constitution.  During  the  last  thirty  years  the  leadership  of  law- 
yers has  gradually  become  less  conspicuous,  perhaps  not  to  the  ad- 
vantage of  the  commonwealth.  Now  a  period  of  lai^e,  constructive 
l^slation  has  evidently  begun.  The  new  laws  to  be  made  do  not  deal 
with  forms  of  government  and  constitutions,  but  with  the  adaptation 
of  our  entire  l^al  systemi  to  a  new  form  which  society  is  gradually 
assuming.  Obviously  lavsryers  are  needed  to  do  this  work,  but  the 
old  training  no  longer  suffices.  A  better  knowledge  of  the  fundamental 
concepts  of  economic  and  political  science  than  is  usually  obtained 
in  an  undergraduate  course  at  college  is  required,  and  to  that  should 
be  added  an  insight  into  the  philosophical  foundations  that  underlie 
all  juridical  thinking. 

In  furtherance  of  this  subject,  the  present  book  is  designed  to 
acquaint  the  student  with  the  principal  currents  of  thought  in  the 
history  of  legal  and  economic  philosophy.  Prof.  Berolzheimer's  book, 
which  is  merely  one  volume  in  his  larger  work  on  Legal  and  Economic 
Philosophy,  is  well  calculated  to  accomplish  its  purpose,  especially 
if  it  is  read  in  connection  with  the  work  of  Prof.  Miraglia,  also  in- 
cluded in  this  series. 

The  merits  of  Berolzheimer's  work  are  so  universally  acknowledged, 
that  it  is  hardly  necessary  to  dwell  upon  them  at  length.  If  a  book 
of  this  sort  is  to  exert  the  influence  its  merit  would  make  possible, 
it  must  be  presented  to  American  readers  in  a  form  reproducing  it 
as  exactly  as  a  translation  can.  It  becomes  important,  therefore,  to 
see  how  well  the  translator  has  done  her  work. 

At  the  outset,  it  should  be  stated  emphatically  that  the  task  of 
translating  a  book  of  technical  nature,  dealing  with  a  subject  often 
abstruse  and  not  easy  of  comprehension,  is  one  of  tremendous 
difficulty.  The  translator  needs  the  following  formidable  list  of  ac- 
complishments if  he  would  achieve  success:  first  of  all,  a  thorough 
knowledge  of  both  languages,  so  as  to  possess  an  instinctive  feeling 
for  each  nicety,  and  to  appreciate  the  purpose  of  every  special  turn 
of  phrase.  Such  intimate  acquaintance  with  the '  riches  of  not  one 
but  two  languages  is  decidedly  rare,  yet  it  is  necessary  for  the 
ideal  translator. 

For  a  book  like  this,  the  translator  further  needs  a  knowledge 
of  philosophy  and  its  terminology;  a  similar  acquaintance  with 
both  the  subject  matter  and  the  teclmical  terms,  in  two  languages,  of 
economics;  and  a  fairly  thorough  familiarity  with  the  Anglo-Saxon, 
the  Roman,  and  the  modern  Continental  systems  of  law  and  their 
terminology;  finally,  an  acquaintance  with  the  special  social  and 
economic  conditions  of  Germany  will  often  be  required  in  order  to 
comprehend  the  exact  meaning  of  the  author.  It  will  be  admitted 
that  translators  having  all  these  qualifications  cannot  be  found  very 
easily.  It  may  well  be,  therefore,  that  an  actual  translation  may  fall 
far  below  the  standard  attainable  by  our  supposed  paragon,  and  yet  be 
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a  most  excellent  piece  of  work.    This  is  just  what  must  be  said  of  the 
present  book. 

On  the  whole,  the  parts  of  the  book  dealing  with  philosophy  proper, 
as  one  might  expect  from  the  wife  of  the  distinguished  psychologist, 
are  most  rarely  open  to  criticism.  There  are  a  few  instances  where  an 
improvement  might  be  suggested.  On  page  219,  for  instance,  where  the 
author  speaks  of  reason,  in  Hegel's  sense,  as  "self-sufficient  thought", 
the  more  literal  translation  "thinking  substance",  or  possibly  "hyposta- 
tized  thought"  would  probably  be  better.  For  the  reader  without 
philosophical  training  might  get  some  notion  of  the  meaning  from 
some  reference  book,  if  an  accepted  technical  term  like  "substance" 
is  employed,  while  with  Mrs.  Jastrow's  expression  he  must  struggle 
unaided.  Besides,  "self-sufficient  thought"  is  hardly  an  equivalent  of 
the  original  word. 

In  those  portions  of  the  book  more  particularly  concerned  with 
law  and  economics,  more  frequent  passages  occur  which  do  not  seem 
to  do  justice  to  the  original.  Thus,  on  page  279,  the  term  "the  rural 
laborer,  the  agriculturist  and  the  independent  farmer"  are  not 
equivalent  with  "den  agrarischen  Proltetarier,  den  Landarheiter,  aher 
auch  den  selhstdndigen  Kleinhauern" .  More  nearly  correct  would  be: 
"The  rural  proletarian,  the  agricultural  laborer,  but  also  the  inde- 
pendent small  farmer".  The  entire  passage  on  this  page  illustrates  the 
necessity  of  knowing  the  subject  well  before  attempting  a  translation. 
Here  almost  every  sentence  bears  evidence  that  the  translator  was  not 
quite  clear  regarding  the  subject  dealt  with. 

On  page  312  (page  326  of  the  original),  the  translated  text  is  not 
merely  misleading,  but  states  the  opposite  of  the  author's  meaning. 
The  passage  beginning  with  the  words :  "Here  we  touch  upon  the  basal 
misconception  or  evasion  of  sociology"  would  be  better  translated 
somewhat  after  the  following:  "Here  lies  the  fundamental  error  of 
sociology;  in  it  there  lies  hidden,  to  say  the  least,  a  begging  of  the 
question;  for  precisely  this:  whether  the  sta.te  is  really  nothing  but 
one  of  the  forms  of  socialization,  is  the  fundamental  question  of  politi- 
cal philosophy.  By  such  begging  of  the  question  it  is  already  decided 
that  the  state  is  a  form  of  society".  As  a  matter  of  fact  this  entire 
section  has  suffered  in  the  translation,  a  translation  which  in  this  case 
is  so  free,  that  it  should  rather  be  called  a  re-writing. 

More  instances  of  faulty  translation,  not  only  of  single  terms  and 
expressions,  but  of  whole  passages,  could  be  enumerated.  To  do  so, 
however,  would  leave  an  impression  that  the  work  were  not  well  done. 
Yet  that  is  decidedly  not  so.  Notwithstanding  an  occasional  obscurity 
or  misleading  rendering,  this  translation  is  well  calculated  to  give  to 
American  students  a  synoptic  view  of  what  has  been  thought  and  writ- 
ten in  the  past  regarding  the  essential  nature  of  all  law,  and  its  relation 
to  other  fields  of  human  activity  and  thought.  It  is  to  be  hoped  that 
America  will  not  remain  dependent,  permanently,  upon  translations  of 
works  that  are  written  from  foreign  points  of  view  and  may  not  al- 
ways take  into  consideration  the  peculiar  conditions  of  this  country. 
We  need  a  legal  and  i)olitical  philosophy  that  is  the  outgrowth  of 
American  experiences  and  American  character,  as  developed  in  modem 
surroundings.  If  the  present  book,  and  the  others  in  the  series,  can  pre- 
pare Americans  for  changing  the  somewhat  humiliating  situation  now 
existing,  the  promoters  of  the  enterprise  will  have  well  deserved  of  the 
republic. 

Ernest  Bruncken. 
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Comparative  Legal  Philosophy  Applied  to  Legal  Institutions 
(Vol.  Ill,  Modern  Legal  Philosophy  Series).  By  LuiGi  Miraglia, 
Professor  of  the  Philosophy  of  Law  in  the  University  of  Naples. 
Translated  by  John  Lisle  of  the  Philadelphia  Bar.  With  an  Intro- 
duction by  Albert  Kocourek,  Lecturer  on  Jurisprudence  in  North- 
western University.  Boston:  The  Boston  Book  Company.  1912. 
pp.  xl,  793. 

This  work  was  selected  for  translation  by  the  Editorial  Committee 
of  the  Association  of  American  Law  Schools,  as  Mr,  Kocourek,  a  mem- 
ber of  the  Committee,  tells  us  in  his  introduction  (pp.  xi-xxvii),  partly 
-because  it  seemed  desirable  that  Italian  as  well  as  German  and  French 
theories  should  be  presented  and  partly  because  Miraglia  is  eclectic 
in  his  philosophy.  He  ifl  disposed  to  view  theories  apparently  an- 
tagonistic as  expressing  equally  legitimate  points  of  view. 

The  volume,  which  is  divided  into  two  books,  consists  of  three 
fairly  distinct  parts.  The  first  177  pages,  which  constitute  more  than 
half  of  Book  I,  are  devoted  to  the  philosophy  of  law  as  connected  with 
different  systems  of  general  philosophy.  Since  an  intelligent  reading 
of  this  material  presupposes  some  acquaintance  with  the  history  of 
philosophy  in  general,  an  introduction  of  86  pages  outlines  this  his- 
tory, beginning  with  the  Greeks  and  coming  down  to  modern  times. 
In  this  introduction  the  material  is  so  condensed  as  to  be  largely 
unintelligible  to  a  reader  not  already  familiar  with  this  branch  of 
learning.  To  one  so  initiated,  however,  the  introduction  will  be  of 
value,  not  only  as  a  review,  but  also  because  the  legal-philosophical 
implications  of  the  various  systems  are  at  least  indicated.  In  the 
following  five  chapters  (pp.  87-177)  the  principal  systems  of  legal 
philosophy  are  discussed,  not  in  their  historical  sequence,  but  in  a 
somewhat  systematic  arrangement.  In  this  part  of  the  work  there  is 
little  mention,  even  by  way  of  illustration,  of  concrete  phenomena  of 
positive  law.  Much  less  is  there  any  comparative  treatment  of  dif- 
ferent legal  systems;  theories  only  are  compared.  The  average  lawyer 
who  has  never  studied  philosophy,  or  who  has  forgotten  whatever 
philosophy  he  may  have  studied  in  college,  will  find  this  part  of  the 
volume  practically  unreadable. 

For  this  reason  the  unphilosophic  lawyer  wiU  do  well  to  begin  with 
chapter  vi  (pp.  178-209)  which  deals  with  the  "Practical  Foundations 
of  the  Deductive  Idea  of  Law."  After  10  pages  of  fairly  concrete 
psychology  he  will  find  himself  on  the  border  land  of  law,  in  ethics. 
Seven  pages  further  on  (at  p.  195)  he  will  be  cheered  by  reaching  a 
paragraph  on  "Positive  Law".  In  chapter  vii  the  author  examinee 
the  principle  definitions  of  law,  and  in  chapters  viii  and  ix  the  relation 
of  law  to  morals,  economics,  politics  and  sociology.  In  chapter  x  there 
is  a  slight  and  unsatisfactory  sketch  of  the  historical  development  of 
law — unsatisfactory  because,  like  most  continental  European  writers, 
Miraglia  fails  to  appreciate  how  largely  every  legal  system  has  been 
developed  by  the  decision  of  single  cases — and  then,  under  the  headings 
of  "efficacy  of  statutes  in  space"  and  "in  time,"  the  author  considers 
the  principles  that  underlie  the  application  of  foreign  law,  in  cases  of 
so-called  conflict  of  laws,  and  the  theories  concerning  retroactive  leg- 
islation. Public  law  is  touched  upon  in  connection  with  politics,  but 
its  treatment  is  quite  inadequate. 

Book  II  (pp.  319-773)  deals  with  private  law  according  to  the 
customary  continental  European  classification:  persons,  things,  obli- 


BOOK  REVIEWS.  367 

gations,  family,  succession.  The  examination  of  the  rules  of  positive 
law  on  these  subjects  includes  some  l^al  history;  the  appreciation  of 
the  rules  is  based  upon  economic  and  social  considerations.  In  his 
strictly  legal  philosophy,  as  in  his  social  philosophy,  Miraglia  is  on 
the  whole  individualistic:  the  basis  of  private  rights  is  found  in  per- 
sonal freedom,  not  in  social  expediency;  social  interests  appear  chiefly 
as  justifying  limitations  upon  private  rights.  His  economic  theory  is 
fundamentally  of  the  laisser-faire  type;  but  even  here  his  position  is 
not  extreme,  for  he  insists  that  economics  is  not  to  be  divorced  from 
ethics  (pp.  272-274). 

In  Miraglia's  treatment  of  positive  law  there  is  practically  no  ele- 
ment of  comparison  except  in  the  field  of  early  custom.  In  this  field 
many  of  his  views  are  already  antiquated.  With  early  German  law 
he  shows  little  acquaintance;  of  English  law  he  apparently  has  no 
knowledge.  His  descriptions  of  the  development  of  the  special 
branches  of  private  law  are  based  upon  the  experience  of  western  con- 
tinental Europe  from  the  Roman  Twelve  Tables  to  the  great  modem 
codes.  The  categories  of  existing  continental  European  law  appear  to 
him  to  be  final.  In  the  main  they  are  doubtless  more  nearly  final 
than  those  of  the  English  law;  but  English  legal  theory  and  practice 
have  worked  out  some  valuable  distinctions  which  the  continental 
European  lawyers  have  never  drawn.  For  a  single  example,  in  the 
continental  European  law  of  to-day  the  subject  of  torts  is  still  treated 
under  the  head  of  obligations  (i.  e.,  debts)  as  it  was  treated  by  Gaius 
and  other  Roman  writers.  When  we  consider,  however,  that  actions 
of  tort  protect  all  sorts  of  private  rights,  it  seems  clear  that  the  English 
practice  of  treating  torts  as  a  distinct  branch  of  the  law  is  quite  as 
justifiable  as  is  the  universal  practice  of  treating  criminal  law  as  a 
distinct  department.  In  a  scientific  arrangement,  torts  should  be 
treated  in  what  the  Germans  call  the  "general  part"  of  private  law. 

The  foregoing  criticism  of  Miraglia's  Legal  Philosophy,  much  of 
which  applies  to  nearly  all  continental  European  works  on  the  subject, 
is  not  a  criticism  of  the  enterprise  which  the  editors  of  the  series  are 
conducting.  English  legal  science  is,  on  the  whole,  upon  a  much 
lower  plane  of  development  than  the  legal  science  of  continental 
Europe,  and  it  is  extremely  desirable  that  European  theories  should 
be  made  accessible  to  English  readers. 

On  the  work  of  the  translator,  Mr.  Ernest  Bruncken  has  expressed 
in  the  latest  issue  of  the  American  Political  Science  Review  (Feb. 
1913,  at  pp.  147-148)  a  very  unfavorable  judgment.  Mr.  Bruncken 
fully  recognizes  the  difficulty  of  finding  English  equivalents  for  Italian 
philosophical  and  legal  terms.  He  indeed  exaggerates  this  difficulty: 
when,  for  example,  he  objects  to  using  the  English  word  "obligation" 
in  the  Roman  sense,  he  sets  iip  a  standard  of  equivalency  which  would 
make  the  translation  of  any  foreign  legal  work  into  English  impossible. 
He  gives,  however,  numerous  instances  in  which  the  translator  has 
evidently  failed  to  grasp  the  meaning  of  the  original  word  or  phrase. 
To  these  instances  the -present  reviewer  could  add  many  others.  The 
impression  produced  by  such  lists  of  mistakes  is,  however,  somewhat 
misleading.  If  the  translator  has  frequently  erred,  he  is  not  always 
wrong.  ()n  the  whole,  the  translator  of  this  book  has  done  as  well  as 
could  be  expected  from  one  who  is  not  familiar  with  continental 
European  law.  Mr.  Bruncken  also  criticises  the  proof  reading,  and 
with  justice;  but  his  statement  that  "there  is  hardly  a  sentence  in 
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Latin,  French  or  German  without  ridiculous  errors"  is  an  indefensible 
exaggeration.  In  the  main,  however,  Mr.  Bruncken's  objections  are 
well  founded;  and  it  is  to  be  hoped  that  in  the  preparation  of  future 
volumes  in  this  series  greater  care  will  be  exercised,  not  only  in  read- 
ing the  proof,  but  also  in  controlling  the  work  of  the  translators. 

Munroe  Smith. 

A  Manual  of  American  Mining  Law.  By  A.  H.  Kicketts  of  the 
San  Francisco  Bar.  San  Francisco:  Scientific  Book  Publishing 
Company.    1912.    pp.  xiv,  486. 

As  stated  in  the  preface  by  Charles  Gregory  Yale,  son  of  the 
author  of  "Yale  on  Mining  Claims  and  Water  Rights"  (1867),  there 
has  been  no  attempt  in  this  handbook  "toward  elaboration  or  argu- 
ment. The  author  gives  what  he  considers  the  proper  construction 
of  the  law  and  in  each  case  cites  the  authorities.  *  *  *  Under 
each  general  heading  are  numbered  and  titled  paragraphs  exceedingly 
brief  but  expressive,  and  containing  reference  to  the  footnote  showing 
the  authority  and  its  source". 

The  work  is  not  aimed  to  nor  would  it  fulfil  the  requirements  of 
the  student  of  the  general  subject  of  mining  law.  There  is  no  dis- 
cussion whatever  of  principles  and  in  some  instances  it  is  not  entirely 
clear  by  what  line  of  reasoning  the  author  arrives  at  his  conclusions. 
To  be  of  general  use  throughout  the  mining  states,  the  work  may  be 
criticised  as  specializing  too  much  on  California  conditions,  since  the 
special  laws  of  that  state  on  various  subjects  are  often  quoted  in  full, 
without  parallel  references  to  the  laws  of  other  states  on  analogous 
topics.  For  example,  the  chapter  on  "Taxation",  except  for  its  dis- 
cussion of  the  Federal  Corporation  Income  Tax,  only  covers  the  Cali- 
fornia requirements. 

The  treatment  of  the  important  subjects  of  extralateral  rights  and 
tunnel  rights  is  exceedingly  meagre  and  would  hardly  seem  sufficient 
to  guide  an  inquiry  into  the  important  complications  that  very  fre- 
quently arise  under  these  topics.  On  the  other  hand,  the  subject  of 
oil  bearing  lands  is  rather  fully  treated  and  seems  to  cover  the  field 
quite  thoroughly. 

In  conclusion  we  would  say  that  as  a  book  of  rules  to  be  carried  by 
the  prospector  or  miner  in  the  field,  the  work  should  be  of  great  value, 
but  as  a  guide  to  the  general  subject  of  mining  law  from  a  scientific 
standpoint,  there  is  little,  if  any,  value  to  it. 

Pages  1  to  285  contain  the  text;  pages  286  to  410  contain  an  assort- 
ment of  forms  commonly  used  by  mining  men;  pages  411  to  486  con- 
tain, respectively,  an  index  of  forms,  a  general  index  and  table  of 
cases  cited.  At  the  end  of  the  volume  is  a  brief  addendum  of  recent 
cases  having  a  bearing  on  paragraphs  of  the  work. 

H.  Alexander  Smith. 
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EQUITABLE  CONVERSION  BY  CONTRACT. 

If  A  and  B  enter  into  a  contract  for  the  sale  of  land,  they 
respectively  acquire  rights  and  incur  obligations  in  equity  much 
more  extensive  than  the  rights  and  obligations  of  the  parties  at 
law,  and  certain  consequences  flow  from  the  contract  which  are  in- 
consistent with  the  rights  of  the  parties  at  law.  So  far  as  these 
rights  and  obligations  in  equity  are  definitely  settled  by  judicial 
decision  they  may  be  briefly  enumerated  as  follows : 

1.  The  vendee's  heir  or  devisee  may  compel  specific  perform- 
ance by  a  conveyance  of  the  title  to  him^  whereas  thfe  legal  title  to 
the  contract  and  the  right  to  recover  legal  damages  thereon  vest 
in  the  personal  representative  of  the  vendee.  As  a  consequence, 
the  personal  representatives  of  the  vendor  and  of  the  vendee  will 
not  be  permitted  in  equity  to  rescind  or  release  the  contract  with- 
out the  consent  of  the  vendee's  heir.^ 

2.  The  vendor's  heir  or  devisee  is  bound  by  the  contract  to  the 
extent  that  he  is  bound  to  convey  the  property  pursuant  to  the 
contract,^  although  the  vendor's  personal  representative  is  entitled 
to  receive  the  purchase  money.* 

3.  The  vendee's  widow  has  dower  in  the  property  in  jurisdic- 
tions where  there  is  dower  in  an  equitable  right  to  land." 

'Ames'  Cases  in  Equity  Jurisdiction,  Vol.  i,  page  191,  notes  i  and  2. 

*Bubb's  Case  (1678)  Freeman's  Ch.  Cas.  38;  Ames'  Cases  in  Equity 
Jurisdiction,  Vol.  i,  page  193,  note  2;  page  194,  note  3. 

'Lawes  v.  Bennett  (1785)  i  Cox  Eq.  Cas.  167;  Townley  v.  Bedwell 
(1808)  14  Ves.  Jr.  591;  Farrar  v.  Winterton  (1842)  5  Beav.  i;  Goold 
V.  Teague  (1859)  5  Jur.  (n.  s.)  116;  Coles  v.  Feeney  (1894)  52  N.  J.  Eq. 
493;  Rockland  Co.  v.  Leary  (1911)  203  N.  Y.  469. 

*Ames'  Cases  in  Equity  Jurisdiction,  page-  194,  notes  2  and  3;  see  note 
32  post. 

"Ames'  Cases  in  Equity  Jurisdiction,  Vol.  i,  page  201,  note  i ;  Bailey 
V.  Duncan's  Rep.   (Ky.  1827)  4  T.  B.  Monr.  256. 
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4.  The  assignee  of  the  vendor's  contract  or  the  personal 
representative  of  the  vendor  is  entitled,  as  against  the  vendor  or 
his  heir  or  devisee,  to  compel  the  conveyance  of  the  land  pursuant 
to  the  contract,'  or  to  compel  its  sale  and  the  application  of  the 
proceeds  in  payment  of  the  purchase  price. 

5.  The  vendee  can  compel  husbandlike  conduct  by  the  vendor 
pending  a  conveyance.'"' 

6.  In  most  jurisdictions,  in  equity,  the  burden  of  loss  or  injury 
to  the  property  pending  conveyance,  without  the  fault  of  the  vendor 
falls  on  the  vendee,"  although  at  law  the  loss  would  fall  on  the 
vendor  as  the  owner  of  the  legal  title." 

These  differences  in  result  in  courts  of  law  and  in  the  courts 
of  equity  have  been  attributed  both  by  text^®  and  by  judicial 
writers^^  to  the  application  of  the  so-called  doctrine  of  "equitable 
conversion."  This  doctrine  may  be  said  to  have  been  originated 
by  Lord  Eldon,  who  stated  it  in  its  modern  form  in  Seaton  v. 
Slade,^^  as  follows : 

"Assignee:  Hanna  v.  Wilson  (Va.  1846)  3  Grat.  243;  Ames'  Cases  in 
Equity  Jurisdiction  Vol.  i,  page  143,  note;  207,  notes  i  and  2.  See  also 
Ibid,  page  226,  note  i.  Upon  the  same  principle  a  judgment  creditor  of 
the  vendor  may  charge  the  legal  title  as  security  for  payment  of  the  pur- 
chase money.  Ames'  Cases  in  Equity  Jurisdiction,  Vol,  1,  page  213,  note  i ; 
Zeiser  v.  Cohn  (1913)  207  N.  Y.  407.  Personal  representative:  Bubb's 
Case  (1678)  Freeman's  Ch.  Cas.  38;  Roberts  v.  Marchant  (1843)  i  Phillip 
370;  Ames'  Cases  in  Equity  Jurisdiction,  page  194,  note  3. 

'Foster  v.  Deacon  (1818)  3  Madd.  394;  Carrodus  v.  Sharp  (1855)  20 
Beav.  56;  Clarke  v.  Ramuz  L.  R.  [1891]  2  Q.  B.  456;  Ames'  Cases  in 
Equity  Jurisdiction,  Vol.  i,  page  225,  note. 

'Ames'  Cases  in  Equity  Jurisdiction,  Vol.  i,  page  228,  note  2. 

•Thompson  v.  Gould  (Mass.  1838)  20  Pick.  134;  Ames'  Cases  in  Equity 
Jurisdiction,  page  236,  note  i;  but  see  Sewell  v.  Underbill  (1910)  197 
N.  Y.  168. 

"i  Sugden,  Vendors  (8th  Am.  ed.)  187-8;  x  Fonblanque,  Equity  4^3,  et 
seq;  2  Story,  Equity  (13th  ed.)  §  1212;  2  Spence,  Equitable  Jurisdiction 
269;  2  Kent's  Comm.  (12th  ed.)  476  {e)  \  i  Vomtroy,  Equity  Jurisdiction, 
§  105:  "In  short  equity  regards  the  two  contractmg  parties  as  having 
changed  positions,  and  the  original  estate  of  each  as  having  been  'convert- 
ed,' that  of  the  vendee  from  personal  into  real  property  and  that  of  the 
vendor  from  real  into  personal  property."  See  also  i  Pomeroy,  Equity 
Jurisdiction  §  368;  3  Id.  §  1261. 

"The  cases  are  very  numerous.  The  following  typical  examples  may 
be  referred  to:  Seaton  v.  Slade  (1802)  7  Ves.  Jr.  265,  273;  Lysaght 
V.  Edwards  (1876)  L.  R.  2  Ch.  Div.  499,  506;  Smith  v.  Loewenstein  (1893) 
50  Oh.  St.  346;  Rockland  Co.  v.  Leary  (1911)  203  N.  Y.  469. 

"Supra.  But  see  Lord  Hardwicke  in  Green  v.  Smith  (1738)  i  Atk.  572, 
Lord  King  in  Milner  v.  Milner  (1729)  Moseley  123,  Lord  Thurlow  in 
Mayer  v,  Gowland  (1779)  2  Dick.  563. 
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"The  effect  of  a  contract  for  purchase  is  very  different  at  Law 
and  in  Equity.  At  Law  the  estate  remains  the  estate  of  the  ven- 
dor ;  and  the  money  that  of  the  vendee.  It  is  not  so  here.  The  es- 
tate from  the  sealing  of  the  contract  is  the  real  property  of  the 
vendee.  It  descends  to  his  heirs.  It  is  devisible  by  his  will ;  and 
the  question,  whose  it  is,  is  not  to  be  discussed  merely  between  the 
vendor  and  vendee ;  but  may  be  to  be  discussed  between  the  repre- 
centatives  of  the  vendee." 

The  commonly  accepted  view  of  this  doctrine  was  stated  by 
Jessel,  M.  R.,  in  Lysaght  v.  Bdwards^^  in  commenting  on  the  legal 
consequences  of  entering  into  a  contract  specifically  enforceable, 
as  follows: 

"Being  a  valid  contract,  it  has  this  remarkable  effect,  that  it 
converts  the  estate,  so  to  say,  in  equity;  it  makes  the  purchase- 
money  a  part  of  the  personal  estate  of  the  vendor,  and  it  makes 
the  land  a  part  of  the  real  estate  of  the  vendee ;  and  therefore  all 
those  cases  on  the  doctrine  of  constructive  conversion  are  founded 
simply  on  this,  that  a  valid  contract  actually  changes  the  owner- 
ship of  the  estate  in  equity." 

The  continuing  influence  of  this  doctrine  as  a  basis  of  judicial 
decision  could  not  be  better  illustrated  than  by  the  opinion  of  the 
court  in  the  recent  case  of  Rockland  Company  v.  Leary}^*  Judge 
Vann  said  in  part  in  discussing  this  subject : 

"The  doctrine  of  equitable  conversion  rests  on  the  presumed 
intention  of  the  owner  of  the  property  and  on  the  maxim  that  equity 
regards  as  done  what  ought  to  be  done.  The  conversion  usually 
becomes  effective  at  the  date  of  the  instrument  expressing  the  in- 
tention, if  a  deed  or  contract,  and  if  a  will,  at  the  date  of  the  tes- 
tator's death." 

The  statement  which  is  so  frequently  made  by  writers  on 
the  subject  that  equitable  conversion  by  contract  arises  from  the 
'presumed  intention"  of  the  parties  is  only  another  way  of  saying 
that  it  does  not  rest  upon  intention  at  all,  but  depends  rather  up- 
on the  operation  of  rules  of  law,  regardless  of  the  intent  of  the 
owner.  As  will  sufficiently  appear  hereafter,  a  so-called  equitable 
conversion  may  take  place  without  the  actual  intent  of  the  owner, 
and  in  many  cases  it  will  fail,  because  of  defects  in  or  defenses  to 
the  contract,  the  existence  of  which  were  unknown  to  the  owner 
and  could  not  therefore  have  affected  his  intent.  In  this  respect 
the  equitable  conversion  by  contract  differs  from  equitable  con- 
version under  a  will  which  depends  upon  the  intention  of  the  tes- 
tator as  expressed  in  the  will. 

"(1876)  L.  R.  2  Ch.  Div.  499,  507. 
"•(1911)  203  N.  Y.  469,  480. 
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It  is  obvious   that   all   occasions   for   the   application   of   the  • 
doctrine  of  equitable  conversion  by  contract  will  arise  in  connec- 
tion with  one  or  two  classes  of  cases,  which  may  be  enumerated 
as  follows: 

1.  Where  the  contract  is  actually  being  specifically  performed. 

2.  Where  there  is  no  specific  performance  of  the  contract,  but 
where  the  court  is  called  upon  to  determine  what  person  or  class 
of  persons  is  entitled  to  the  real  estate  which  is  the  subject  of  the 
contract,  on  the  one  side,  and  the  purchase  money,  which  is  obli- 
gated to  be  paid,  on  the  other. 

In  the  first  class  of  cases  the  court  is  engaged  in  actually  com- 
pelling the  conversion  which  by  operation  of  the  fiction  of  equi- 
table conversion  is  supposed  already  to  have  taken  place.  In 
this  class  of  cases,  therefore,  the  utility  of  the  fiction,  as  well  as- 
its  soundness,  may  be  tested  by  inquiring  whether  any  diflferent 
result  would  be  reached  by  the  application  of  accepted  leg^l  prin- 
ciples, without  resort  to  the  fiction  of  equitable  conversion. 

The  effect  of  the  contract  of  sale  of  land  has  been  stated  to  be 
that  the  vendor  becomes  a  trustee  of  the  land  for  the  vendee  and 
the  vendee  becomes  a  trustee  of  the  purchase  money  for  the  ven- 
dor.^* While  this  statement  contains  a  germ  of  truth,  it  is  obv- 
iously inaccurate,  because  the  vendor  is  unlike  a  trustee  in  many 
particulars.  He  has  a  personal  interest  in  the  land;  he  is  entitled 
to  its  rents,  issues  and  profits  until  the  date  of  performance;^' 
he  holds  the  title  as  security  for  the  payment  of  the  purchase 
price  i^^  the  proceeds  of  the  insurance  eflFected  by  him  he  holds  for 
his  own  benefit  and  not  the  benefit  of  the  vendee.^'  The  vendee,  on 
the  other  hand,  is  a  mere  debtor.  He  holds  no  specific  property 
for  the  vendor,  and  his  sole  obligation  in  law  and  in  equity  is  to 
pay  the  purchase  money  on  the  conveyance  of  the  vendor's  title. 
More  accurately  stated,  the  obligation  of  the  vendor  in  equity  is 
to  convey  land  to  the  vendee.  The  vendee  is  the  owner  of  the 
correlative  right  in  equity  to  have  the  vendor  convey.     Since, 

"For  example  see  Pbllexfen  v.  Moore  (i745)  3  Atk.  272;  Keep  v. 
Miller  (1886)  42  N.  J.  Eq.  100;  House  v.  Jackson  (1893)  24  Ore.  89;  i 
Pomeroy,  Equity  Jurisdiction  §  372;  3  Id.  §  1161;  Ames'  Cases  in  Equity 
Jurisdiction,   page  241,  note. 

"Townley  v.  Bedwell  (1808)  14  Ves.  Jr.  591;  Lumsden  v.  Eraser  (1841) 
12  Sim.  *263;  Ames'  Cases  in  Equity  Jurisdiction,  Vol.  i,  page  221  note. 

"See  note  7  ante. 

"Rayner  v.  Preston  (1881)  L.  R.  18  Ch.  Div.  i;  Wood  v.  Insurance  Co. 
(1871)  46  N.  Y.  421;  contra,  Phinizy  v.  Guernsey  (1900)  in  Ga.  346; 
Skinner  etc,  Co.  v.  Houghton  (1900)  92  Md.  68. 
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therefore,  the  vendee  has  an  equitable  right  to  the  property  of 
the  vendor,  he  has  an  equitable  right  to  restrain  the  vendor  and 
those  claiming  under  him  from  impairing  that  obligation.  Thus 
he  may  restrain  the  conveyance  of  the  land  to  third  persons.**  He 
may  compel  a  purchaser  from  a  vendor  with  notice  or  a  donee 
without  notice  to  convey  the  land  in  performance  of  the  contract.** 
He  may  compel  the  vendor  to  account  for  unhusbandlike  conduct 
pending  conveyance  and  he  may  restrain  injury  to  the  freehold  by 
the  vendor  pending  conveyance.^  Since  the  vendee  has  an  equit- 
able right  to  call  for  a  conveyance  of  the  land,  just  as  in  the  case 
of  the  law  affecting  the  right  of  a  cestui  que  trust  of  land,  his 
right  for  purposes  of  devolution  will  be  treated  as  land.  The 
vendee's  equitable  right,  therefore,  in  equity  passes  to  his  heir  or 
devisee^*  and  in  jurisdictions  where  there  is  dower  in  an  equitable 
right  to  land  his  widow  is  entitled  to  dower."  In  each  of  these 
cases  equity  is  only  disposing  of  the  rights  of  the  parties  in  ac- 
cordance with  its  settled  rule  with  respect  to  equitable  rights  in 
real  estate.  The  right  of  the  beneficiary  of  a  trust  of  land  and 
the  equitable  right  of  the  common  law  mortgagor  of  land,  are 
for  all  purposes  treated  as  real  estate  without  resort  to  any  princi- 
ple of  equitable  conversion.  Upon  like  principle  the  equitable  right 
of  the  vendee  to  call  for  the  land  in  the  hands  of  the  vendor  should 
pass  to  the  vendee's  heirs,  regardless  of  any  theory  of  equitable 
conversion. 

The  result,  therefore,  is  that  in  the  case  of  a  contract  for  the 
sale  of  land,  where  both  the  vendor  and  the  vendee  are  dead,  the 
vendee's  equitable  right  to  the  performance  has  descended  to  the 
heir,  who  has  the  right  to  specific  performance.  The  obligation 
to  convey,  however,  rests  upon  the  vendor's  heir,  not  because  he 
is  subject  to  obligations  in  contract,  but  because  he  is  in  the  precise 
position  of  a  donee  of  property  held  subject  to  an  equitable 
obligation.  He  will  not  be  permitted  to  retain  the  property  in 
violation  of  that  obligation  any  more  than  would  a  donee  of  trust 
property  be  permitted  to  retain  it. 

The  right  to  receive  the  purchase  money,  however,  has  at  law 
vested  in  the  personal  representative  of  the  vendor,  since  the  legal 

"Daniels  v.  Davison  (1809)  16  Ves.  Jr.  249,  semhle;  Young  v.  Young 
(1889)  45  N.  J.  Eq.  2r;,  semhle;  Page  v.  Martin  (1890)  46  N.  J.  Eq.  585, 
semble. 

"Ames'  Cases  in  Equity  Jurisdiction,  page  145,  note  i. 

"See  note  8  ante. 

*^See  note  i  ante. 

"See  note  6  ante. 
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ownership  of  the  contract,  which  is  personal  property,  passes  to 
the  personal  representative  and  not  the  heir;  and  since  the  pro- 
ceeds of  the  vendor's  contract,  by  specific  performance,  is  money, 
which  is  personal  property,  there  is  no  equitable  principle  by  which 
the  personal  representative  of  the  vendor  can  or  should  be  de- 
prived of  the  right  to  receive  the  purchase  money.  The  equit- 
able right  to  have  the  legal  title  of  the  vendor  now  in  the  ven- 
dor's heir  held  as  security  for  the  payment  of  the  purchase  price 
vests  in  the  vendor's  personal  representative  as  incidental  to  the 
personal  claim  on  the  contract  which  he  holds.*'  The  vendee's 
personal  representative  is  bound  to  pay  the  contract  price  for  the 
simple  reason  that  all  obligations  in  contract  as  a  matter  of  law 
fall  and  rest  upon  the  personal  representative  of  the  deceased 
debtor  or  obligor. 

The  final  result,  therefore,  of  the  specific  performance  of  the 
contract  for  the  sale  of  land  after  the  death  of  the  vendor  and 
vendee  will  be  that  the  vendee's  heir  will  be  entitled  to  the  con- 
veyance because  he  is  the  heir  of  the  one  equitably  entitled  to 
real  estate.  The  vendor's  heir  must  convey  because  he  holds  prop- 
erty subject  to  his  ancestor's  equitable  obligation  to  convey,  and  he 
cannot  be  in  a  better  position  than  a  donee  of  such  property.  A 
conveyance  cannot  be  had  without  payment  of  the  purchase  price 
to  the  vendor's  personal  representative,  who  is  legally  entitled 
thereto,  and  who  is  equitably  entitled  to  the  security  of  the  legal 
title.  The  vendee's  personal  representative  must  pay  the  pur- 
chase price,  not  only  because  he  is  the  only  person  obligated  to  pay, 
but  because  payment  must  be  made  in  order  to  finally  dispose  of 
the  equitable  rights  of  the  vendee's  heir  and  the  obligation  of  the 
vendor's  legal  representative.     All  four  parties  are  therefore  nec- 

"See  note  7  ante.  The  right  of  the  vendor's  personal  representative  to 
have  the  benefit  of  the  legal  title  as  security  is  precisely  like  that  of  the 
assignee  of  the  claim  secured  by  mortgage.  The  assignee  is  held  to  be 
entitled  to  the  benefit  of  the  mortgage  although  the  mortgage  is  not  as- 
signed. It  is  commonly  said  that  the  right  to  the  mortgage  passes  as  an 
incident  to  the  mortgage  debt.  More  accurately  stated,  the  mortgage  title 
having  been  given  as  security  to  the  mortgagee  he  cannot  hold  it  free  of 
the  equitable  obligation  thus  imposed.  On  the  other  hand  the  mortgagor 
is  not  entitled  to  a  cancellation  of  the  mortgage  or  a  reconveyance  of  the 
mortgage  title  without  paying  the  mortgage  debt.  To  avoid  both  these 
contingencies  equity  imposes  an  obligation  in  the  nature  of  a  constructive 
trust  upon  the  mortgagee  for  the  benefit  of  the  assignee  of  the  mortgage 
debt.  This  it  does  despite  the  Statute  of  Frauds  and  even  though  the 
assignment  of  the  debt  be  voluntary.  Danser  v.  War\yick  (1880)  33  N.  J. 
Eq.  133.  The  jurisdiction  is  precisely  like  that  which  equity  exercised 
when  property  was  gfiven  by  A  to  B  for  the  use  of  C,  a  volunteer.  Equity 
aided  the  volunteer  by  enforcing  the  use  in  C's  favor  to  avoid  the  unjust 
enrichment  of  B. 
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essary  parties  to  the  action  for  specific  performance,  the  vendor's 
heir  to  give  title;"  the  vendee's  heir  to  receive  the  conveyance;*' 
the  vendee's  personal  representative  to  pay  the  purchase  price;** 
and  the  vendor's  personal  representative  to  receive  it.*' 

It  is  thus  apparent  that  a  result  is  reached  commonly  explained 
by  the  doctrine  of  equitable  conversion,  which  nevertheless  may 
be  reached  quite  independently  of  it,  and  which  really  bears  no 
relation  to  the  assertion  that  the  "sealing  of  the  contract"  renders 
the  land  the  property  of  the  vendee  and  the  purchase  money 
the  property  of  the  vendor.  It  may  be  suggested,  however,  that 
while  the  doctrine  of  equitable  conversion  serves  no  useful  pur- 
pose in  the  cases  under  consideration,  it  at  least  does  no  harm  and 
may  serve  in  many  cases  as  a  convenient  method  of  explaining  the 
results  actually  reached.  The  difficulty  with  this  view  is  that 
the  test  of  equitable  conversion,  viz.,  the  "sealing  of  a  contract" 
for  the  sale  of  land,  as  will  hereafter  appear,  breaks  down  wholly 
in  those  cases  where  by  reason  of  defective  title,  failure  to  com- 
ply with  the  statute  of  frauds,  hardship  or  a  reserved  right  to 
rescind  the  contract,  a  defense  is  interposed  to  an  action  for  the 
specific  performance  of  the  contract.  In  such  cases,  of  course, 
there  is  never  a  specific  performance  and  consequently  there  is 
no  "equitable  conversion." 

The  inconsistency  in  which  courts  become  involved  by  attempt- 
ing a  logical  application  of  the  doctrine  of  equitable  conversion 
is  exemplified  in  the  case  of  option  contracts.  An  option  may  be 
in  legal  effect  a  contract  to  enter  into  a  bilateral  contract  for  the 
sale  of  land  upon  the  happening  of  a  condition,  that  is,  the  ex- 
ercise of  the  option,  or  it  may  be  a  unilateral  contract  to  convey 
land  to  the  option  vendee  upon  the  payment  of  a  stipulated  sum 
of  money.  As  Professor  Langdell  has  pointed  out,^®  an  option 
to  convey  on  the  payment  of  a  sum  of  money  technically  does 
not  contemplate  the  formation  of  a  bilateral  contract,  but  is  a 
promise  to  convey  upon  the  happening  of  a  condition,  viz.,  the 
payment  of  the  stipulated  price  which  is  concurrent  with,  and 
given  in  exchange  for,  the  vendor's  obligation  to  convey.  Courts 
have,  however,  very  generally  treated  such  contracts  as  conditional 
offers  to  enter  into  a  bilateral  contract,  upon  the  happening  of  a 

"Roberts  v.  Marchant  (1843)   i  Phillip  370. 

"Townsend  v.  Champernowne  (1821)  9  Price  130. 

**See  note  25  semble. 

"See  notes  24  and  25  semble. 

"Langdell,  A  Brief  Survey  of  Equity  Jurisdiction,  27a 
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stipulated  condition  evidencing  the  option  vendee's  intention  to 
exercise  the  option. 

In  practice,  option  contracts  are  usually  so  drawn  as  to  provide 
for  the  creation  of  a  bilateral  contract  on  the  happening  of  the 
stipulated  condition.  Thus,  the  vendor  agrees  to  sell  at  a  stipu- 
lated price  if  the  vendee  shall  give  notice  of  his  intention  to  exer- 
cise his  option  within  a  stipulated  period,  and  the  vendee  agrees, 
in  the  event  of  his  giving  notice  to  purchase  the  land  and  pay  the 
stipulated  price  therefor.  The  result  is  that  if  the  vendee  exer- 
sises  his  option  there  is  a  binding  bilateral  contract  for  the  sale 
of  land  from  the  time  when  the  notice  is  given. 

Since  the  equitable  conversion  will  result  only  from  a  con- 
tract for  the  sale  of  land  it  is  obvious  that  the  mere  giving  of  an 
option  will  not  work  an  equitable  conversion.  Since  the  rights 
of  the  vendor  and  vendee  are  contingent,  it  will  follow  that  accord- 
ing to  the  doctrine  of  conversion  the  nature  of  the  property,  which 
is  dependent  upon  those  rights,  will  remain  uncertain  until  the 
option  is  exercised.  If  the  option  is  never  exercised,  then  an 
equitable  conversion  will  never  take  place.  But  upon  the  exercise 
of  the  option  the  obligation  of  the  vendor  becomes  fixed,  and 
according  to  the  doctrine  of  equitable  conversion  the  land  is  then 
converted  into  personalty  in  the  hands  of  the  vendor,  and  into 
realty  in  the  hands  of  the  vendee. 

The  problem,  however,  is  not  so  simple  if  the  vendor  dies 
pending  the  exercise  of  the  option.  Until  the  exercise  of  the 
option  the  vendor's  heir  is  of  course  entitled,  both  legally  and 
equitably,  to  the  property  as  land.  If,  however,  the  vendee  ex- 
ercises his  option,  he,  because  of  the  principles  of  specific  per- 
formance in  equity,  becomes  equitably  entitled  to  the  land  and 
can  compel  a  conveyance  on  payment  of  the  purchase  price.^®  The 
vendor's  heir  also  must  convey  the  property  on  the  exercise  of  the 
option,  for  the  same  reason  that  the  purchaser  with  notice,  or  a 
donee  of  property  held  subject  to  an  option  must  convey  upon  the 
exercise  of  the  option.^**  But  what  disposition  shall  be  made  of 
the  purchase  price?  If  the  doctrine  of  equitable  conversion  is  con- 
trolling, it  would  seem  to  follow  that  since  the  conversion  took 
place  only  on  the  exercise  of  the  option  and  after  the  vendor's 

"See  note  32  post. 

•*Ross  V.  Parks  (1890)  93  Ala.  153;  Calanchini  v.  Branstetter  (1890) 
84  Cal.  249;  Maughlin  v.  Perry  (1872)  35  Md.  352,  Coleman  v.  Apple- 
garth  (1887)  68  Md.  21 ;  Page  v.  Martin  (1890)  46  N.  J.  Eq.  585;  Kerr  v. 
Day  (1850)  14  Pa.  St.  112;  Barrett  v.  McAllister  (1890)  zz  W.  Va.  738. 
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heir  became  entitled,  that  he,  and  not  the  personal  representative, 
would  be  entitled  to  the  proceeds  of  the  sale  as  personalty."  Dis- 
regarding this  theory  of  equitable  conversion,  the  courts  have 
nevertheless  generally  reached  a  different  conclusion,  viz.,  that 
the  right  to  receive  the  purchase  money,  even  in  case  of  option 
contracts,  passes  to  the  personal  representative  and  not  to  the 
heir/*  Not  a  little  embarrassment  has  been  experienced  in  the 
effort  to  harmonize  this  result  with  the  theory  of  equitable  con- 
version. The  impossible  has  been  attempted  by  resorting  to  the 
convenient  fiction  of  relation.  The  conversion  effected  by  the 
exercise  of  the  option  is  said  to  relate  back  to  the  date  of  the 
option  and  thus  entitle  the  personal  representative  to  the  purchase 
money.''  Hie  fallacy  of  such  use  of  a  legal  fiction  has  been 
pointed  out.  Legal  fictions  are  often  relied  upon  by  courts  to 
prevent  a  failure  of  justice,  but  it  is  believed  that  no  other  case 
will  be  found  in  the  books  where  courts  have  made  use  of  a 
fiction  for  the  purpose  of  divesting  rights  deemed  to  have  been  hon- 
estly acquired.  If,  therefore,  in  the  case  under  consideration,  the  heir 
is  entitled  to  receive  the  purchase  money,  it  is  a  highly  artificial 
and  unjustifiable  process  of  reasoning  by  which  a  legal  fiction  is 
invoked,  for  the  purpose  of  destroying  an  assumed  right  of  the 
heir  to  the  purchase  money.  It  is  believed,  however,  that  this  as- 
sumption is  unwarranted  and  that  the  right  of  the  personal  repre- 

**In  Smith  v.  Loewenstein  (1893)  50  Oh.  St.  346  the  question  was 
whether  the  heir  or  personal  representative  should  receive  the  purchase 
money.  The  vendor  had  given  an  option  on  her  land  which  was  exercised 
after  her  death.  The  court  held  that  the  decision  must  be  controlled  by 
the  doctrine  of  equitable  conversion;  that  there  could  be  no  conversion 
until  the  exercise  of  the  option;  and  that  the  heir  was  therefore  entitled 
to  the  purchase  money. 

"Lawes  v.  Bennett  (1785)  i  Cox  Eq.  Cas.  167;  Townley  v.  Bedwell 
(1808)  14  Ves.  Jr.  591;  Collingwood  v.  Row  (1857)  3  Jur.  (n.  s.)  785; 
Weeding  v.  Weeding  (1861)  i  John  &  H.  424;  Goold  v.  Teague  (1858)  5 
Jur.  (n.  s.)  116;  Walrond  v.  Rosslyn  (1879)  L.  R.  n  Ch.  Div.  640; 
Woods  V.  Hyde  (1862)  31  L.  J.  Ch.  295;  Ex  parte  Hardy  (1861)  30  Beav. 
206,  semble;  In  Re  Isaacs  L.  R.  [1894]  3  Ch.  506;  Newport  Water  Works 
V.  Sisson  (1893)  18  R.  I.  411;  contra,  Smith  v.  Loewenstein  (1893)  50  Oh. 
St.  346.  In  Rockland  Co.  v.  Leary  (1911)  203  N.  Y.  469  the  court  criticized 
the  doctrine  of  Lawes  v.  Bennett,  supra,  but  nevertheless  affirmed  a  judg- 
ment awarding  the  purchase  money  to  the  administratrix  of  the  option 
vendor.  In  Drant  v.  Vause  (1842)  i  Younge  &  C.  Ch.  580  and  Emuss  v. 
Smith  (1848)  2  DeG.  &  S.  722,  the  option  vendor  after  giving  the  option 
made  her  will  devising  the  land.  The  court  held  that  a  proper  interpre- 
tation of  the  will  would  give  the  devisee  the  land  if  the  option  were  not 
exercised  and  the  proceeds  of  the  land  in  event  of  the  exercise  of  the 
option.     See  also  In  re  Pyle  L.  R.  [1895]  i  Ch.  724. 

"See  discussion  of  the  doctrine  of  relation  in  Smith  v.  Loewenstein 
(1893)  50  Oh.  St  346  and  in  Rockland  Co.  v.  Leary  (1911)  203  N.  Y. 
469. 
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sentative  to  receive  the  purchase  money  does  not  rest  upon  such  an 
unsubstantial  foundation.  His  right  is  based,  not  upon  the  arti- 
ficial doctrine  of  equitable  conversion,  but  upon  the  principles 
of  the  devolution  of  decedent's  property.'*  In  the  case  of  an 
option  contract  resulting  in  a  bilateral  contract  for  the  sale  of  the 
vendor's  property,  it  could  not  be  successfully  denied  that  the 
right  to  receive  the  purchase  money  on  the  exercise  of  the  option 
vested  in  the  personal  representative  of  the  vendor,  for  the  rea- 
son that  the  right  to  recover  on  the  contract,  being  personal  prop- 
erty, vests  in  the  executor  or  administrator  and  not  in  the  heir. 
But  it  has  been  suggested  that  in  the  case  of  an  option  resulting 
in  a  unilateral  contract,  since  the  vendor  would  have  no  right 
to  an  action  for  the  purchase  money,  his  personal  representa- 
tive would  likewise  have  no  action  to  recover  the  purchase 
money,  and  therefore  would  have  no  right  to  receive  it  if  the 
purchase  money  were  actually  paid.'*  In  arriving  at  this  con- 
clusion it  has  been  assumed  that  the  right  of  the  executor  to  re- 
ceive money  or  personal  property  rests  upon  the  existence  of  en- 
forceable rights  vested  or  contingent  in  the  executor;  that  there- 
fore, in  the  case  of  a  contingent  bilateral  contract  for  the  sale  of 
land,  upon  the  happening  of  the  contingency,  after  the  death  of 
the  vendor,  the  vendor's  executor  would  nevertheless  be  entitled 
to  enforce  the  contract  and  receive  the  proceeds  of  sale,  whereas 
in  the  case  of  the  unilateral  contract  of  sale  the  vendor's  personal 
representative  would  not  be  entitled  to  receive  the  proceeds  of  the 
contract,  because  he  had  no  enforceable  right  against  the  vendee. 
This  conclusion  rests  upon  an  arbitrary  distinction  between  the 

"That  Lawes  v.  Bennett,  supra,  and  cases  following  it  are  not  to  be 
supported  by  the  doctrine  of  relation  has  been  recognized :  "If  I  had 
adopted,  which  I  did  not,  the  principle  contended  for  in  the  argument  on 
behalf  of  the  heir-at-law,  that  the  decision  of  Lawes  v.  Bennett,  and  the 
subsequent  cases  involved  this  proposition,  that  the  conversion  related 
back  to  the  contract,  then  I  might  have  thought  there  was  something  in 
the  distinction ;  but,  in  my  opinion,  that  is  not  the  result  of  the  authori- 
ties."   Chitty,  /.,  in  In  Re  Isaacs  L.  R.  [1894]  3  Ch.  506,  511. 

It  has  also  been  suggested  that  there  was  an  inconsistency  in  giving  to 
the  personal  representative  the  purchase  money  under  an  option  contract 
although  allowing  the  heir  to  receive  the  rents,  issues  and  profits  pending 
the  exercise  of  the  option,  as  in  Townley  v.  Bedwell  (1808)  14  Ves.  Jr. 
391.  Set  also  24  Law  Q.  Rev.  4^8.  This  is  doubtless  logically  incon- 
sistent with  the  doctrine  of  equitable  conversion  but  is  not  peculiar  to 
option  contracts.  In  the  case  of  a  binding  bilateral  contract  the  vendor 
is  entitled  to  the  rents,  issues  and  profits  pending  conveyance.  Ames' 
Cases  in  Equity  Jurisdiction,  Vol.  i,  page  219,  note.  Although  inconsistent 
with  the  doctrine  of  equitable  conversion  the  result  is  sound  in  principle. 
Rent  is  incident  to  the  reversion  to  which  the  vendor's  heir  was  entitled 
until  the  date  fixed  for  conveyance  by  the  contract. 

"Langdell,  A  Brief  Summary  of  Equity  Jurisdiction,  272. 


EQUITABLE  CONVERSION  BY  CONTRACT.      379 

right  of  the  executor  to  have  vested  in  him  an  enforceable  claim 
or  chose  in  action,  for  the  creation  of  which  no  obligation  exists, 
and  his  right  to  receive  or  have  vested  in  him,  personal  property, 
which  is  given  or  tendered  pursuant  to  the  terms  of  the  contract, 
in  order  to  render  the  vendor's  promise  obligatory,  but  for  the 
payment  or  delivery  of  which  no  obligation  exists.  If  the  right  to 
enforce  the  vendee's  promise,  performance  of  which  must  be  in 
equity  mutual  and  concurrent  with  the  performance  of  the  ven- 
dor's promise,  vests  in  the  personal  representative  of  the  vendor 
because  it  is  personal  property,  why  also  should  not  the  purchase 
money,  payment  of  which  in  equity  must  be  mutual  and  concur- 
rent with  the  performance  of  the  vendor's  promise  to  convey, 
vest  upon  its  payment  in  the  personal  representative  of  the  ven- 
dor? If  the  vendee  tendered  the  contract  price  and  then  brought 
an  action  for  specific  performance,  equity  would  decree  a  con- 
veyance only  on  payment  of  the  purchase  price  to  the  vendor. 

Further,  this  suggestion  ignores  the  fact  that  in  both  cases 
the  money  paid  is  the  proceeds  and  a  legal  incident  of  the  contract, 
which  so  far  as  it  is  property  at  all,  is  personal  property  and  there- 
fore passes  to  the  personal  representative.  If,  for  example,  the 
vendee  brought  his  action  at  law  for  damages  for  non-perform- 
ance of  the  contract,  he  would  be  bound  to  bring  it  against  the  per- 
sonal representative  of  the  vendor.  It  could  hardly  be  argued  that 
in  order  thus  to  establish  his  legal  right  to  a  performance  of  the 
contract  he  should  prove  a  tender  of  the  purchase  price  to  the 
heir,  who  is  a  stranger  to  the  contract,  instead  of  to  the  personal 
representative,  who  is  the  legal  representative  and  stands  in  the 
place  of  the  vendor.  The  purchase  money  is  tendered  to  fix  the 
obligation  to  convey.  It  is  given  in  exchange  for  the  land  to  the 
same  extent  as  the  purchase  money  is  given  in  performance  of  a 
bilateral  contract,  yet  in  the  latter  case  the  tender  would  not  be 
made  to  the  heir  although  he  would  be  bound  to  convey  upon 
equitable  principles  already  mentioned. 

If  follows,  therefore,  that  whether  an  option  contract  be  re- 
garded as  a  conditional  unilateral  contract,  or  a  conditional  con- 
tract for  the  creation  of  a  bilateral  contract,  the  purchase  money 
when  paid  is  personal  property,  the  proceeds  of  a  contract,  and 
as  such  belongs  legally  to  the  personal  representatives  of  the  ven- 
dor, unless,  of  course,  the  contract  itself  stipulates  for  the  payment 
to  the  heir. 

Thus  it  would  seem  that  both  on  principle  and  authority  the 
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doctrine  of  equitable  conversion  is  not  controlling  in  this  class  of 
cases  when  the  contract  is  actually  being  performed,  and  tends  to 
confuse  rather  than  to  elucidate  the  principles  which  should  con- 
trol the  disposition  of  the  property  involved  in  a  contract  for  the 
sale  of  land  in  the  event  of  actual  performance.*' 

The  futility  of  attempting  to  base  any  judicial  decision  on  the 
doctrine  of  equitable  conversion  by  contract,  could  not  be  better 
illustrated  than  by  the  course  of  the  litigation  in  Rockland  Com" 
pony  v.  Leary,  lately  decided  by  the  New  York  Court  of  Appeals." 
In  that  case  A  leased  his  land  to  the  plaintiff,  the  lease  containing 
an  option  to  the  plaintiff  to  purchase  the  leased  premises  upon 
giving  notice  to  A  or  his  legal  representatives  and  paying  the 
purchase  price  within  a  stipulated  period  thereafter.  Before  ex- 
ercise of  the  option  A  died,  leaving  a  widow  (who  was  appointed 
administratrix)  and  heirs,  all  of  whom  were  party  defendants 
in  the  action.  Plaintiff  gave  notice  to  the  administratrix  of  the 
exercise  of  his  option  and  thereafter  brought  his  action  for 
specific  performance.  The  action  was  twice  tried.  On  the  sec- 
ond trial  at  Special  Term,  the  court  found  as  conclusions  of 
law  that  the  option  was  properly  exercised,  that  specific  per- 
formance should  be  had  by  the  heirs  executing  a  conveyance 
to  plaintiff  and  by  plaintiff  paying  the  purchase  money  to  the 
administratrix.  Each  of  these  conclusions  was  duly  excepted 
to  by  the  defendants  and  judgment  entered  accordingly.  On 
appeal,  the  Appellate  Division  affirmed  the  judgment,  doubt- 
less on  the  basis  of  its  previous  opinion  in  the  case,'*  namely 
that  by  the  exercise  of  the  option  there  was  a  conversion  of  the 
property  which  it  was  held  by  relation  antedated  the  lessor's 
death.'®  On  appeal  to  the  Court  of  Appeals,  the  Court  repudiated 
the  doctrine  of  conversion  by  relation  and  severely  criticised  the 
doctrine  of  Lazves  v.  Bennett,  and  cases  following  it.  It  never- 
theless held  that  the  option  had  been  properly  exercised  on  the 
ground  that  if  the  phrase  in  the  contract  "legal  representatives" 
meant  the  administratrix,  then  notice  had  been  given  to  her.     If 

"It  has  been  suggested  (Langdell,  supra,  273)  that  the  application  of 
the  doctrine  of  relation  in  these  cases  proves  too  much,  since  the  option 
might  be  given  for  and  exercised  within  a  long  period  of  time,  with  con- 
sequent inconvenience  or  difficulty  in  tendering  to  the  personal  representa- 
tive. This  objection  is  equally  applicable  to  an  option  for  a  bilateral 
contract  under  which  concededly  the  payment  would  have  to  be  made  to 
the  legal  representative. 

"(1911)  203  N.  Y.  469. 

"(ipop)  133  App.  Div.  379. 

-See  203  N.  Y.  469.  478. 
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the  phrase  meant  heirs,  then  that  requirement  was  met  by  a  notice 
which  had  been  given  to  one  of  the  adult  heirs.  The  Court  ac- 
cordingly affirmed  the  judgment  which  awarded  the  purchase 
money  to  the  administratrix.  Thus,  after  the  case  had  received 
the  consideration  of  five  courts  with  the  aid  of  elaborate  discus- 
sions of  the  doctrine  of  equitable  conversion,  in  the  course  of 
which  different  conclusions  were  reached  by  different  courts,  a 
judgment  was  finally  affirmed  which  was  inconsistent  with  any  one 
theor>'  of  equitable  conversion.  The  actual  result,  however,  which 
is  believed  to  be  sound,  must  necessarily  have  been  reached  by  the 
application  of  the  equitable  principles  heretofore  considered.  No- 
tice should  have  been  given  to  the  administratrix  because  it  was 
given  to  fix  the  liability  under  the  contract,  and  she  was  the  suc- 
cessor to  and  bound  by  her  intesta-te's  obligation  under  the  contract. 
She  was  entitled  to  proceeds  of  the  contract  as  personalty.  The 
heir  was  bound  to  convey  not  because  he  was  bound  by  the  con- 
tract but  because  he  was  in  the  position  of  a  donee  of  property 
held  subject  to  an  equitable  obligation. 

It  remains  to  inquire  what  application,  if  any,  may  be  given  to 
ihe  doctrine  of  equitable  conversion  by  contract  for  the  sale  of 
land  when*  such  contract  is  never  actually  performed.  Since  the 
very  existence  of  an  equitable  conversion  presupposes  a  contract 
which  equity  will  specifically  enforce,  and  since  the  specific  per- 
formance of  the  contract  for  the  sale  of  land  always  rests  in  the 
sound  discretion  of  the  court,  it  might  be  supposed  that  there 
could  never  be  any  equitable  conversion  apart  from  an  actual  de- 
cree directing  specific  performance  when,  of  course,  as  has  already 
been  pointed  out,  the  doctrine  of  equitable  conversion  becomes  a 
perfectly  useless  fiction  leading  to  no  results  and  not  even  ade- 
quately explaining  the  results  which  are  reached.  It  is  believed 
that  theoretically  this  is  a  correct  statement  of  the  controlling 
principle,  and  that  the  exceptions  to  it  are  more  apparent  than  real 
and  in  any  event  do  not  rest  upon  the  so-called  doctrine  of  equit- 
able conversion.  It  is  obvious  that  in  the  case  of  an  option  con- 
tract, if  the  option  is  never  exercised,  there  can  be  no  equitable 
conversion,*"  or  if  the  vendor  and  vendee  voluntarily  rescind  the 
contract,  there  could  be  no  equitable  conversion.  The  same  result 
would  follow  if  the  rescission  took  place  after  the  death  of  the 
vendor  and  the  vendee.  Since,  however,  the  vendee's  heir  has  an 
equitable  right  to  the  performance  of  the  contract,  the  personal 

*•£.*•  parte  Hardy  (1861)  30  Beav.  206. 
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representatives  of  the  vendor  and  vendee  would  not  in  equity  be 
permitted  to  defeat  the  right  of  the  vendee's  heir  without  his 
consent.*^ 

In  the  case  of  rescission  a  distinction  is  to  be  made  when  the 
right  of  rescission  rests  upon  a  new  contract  between  the  parties 
and  when  the  right  is  inherent  in  the  contract  either  by  its  terms 
or  by  reason  of  facts  affecting  or  inducing  its  execution.  Thus  if 
the  contract  is  free  from  legal  or  equitable  defenses,  the  right  of 
rescission  rests  only  upon  a  new  contract.  Consequently  the  ven- 
dee's heir  may  claim  the  purchase  money  as  a  condition  of  his  con- 
sent to  a  rescission,  or  if  the  rescission  is  made  without  his  consent, 
he  may  claim  of  the  vendee's  executor  the  purchase  money  in 
liquidation  of  his  claim  for  the  interference  with  his  equitable 
right  to  a  specific  performance,*''  When,  however,  the  right  to 
rescind  is  inherent  in  the  contract,  either  by  its  terms  or  because 
procured  or  induced  by  fraud,  there  should  be  no  conversion  if  the 
contract  is  rescinded.*' 

So  also  if  the  vendor's  title  proves  to  be  defective,  there  could 
be  no  performance  and  consequently  no  conversion  of  the  prop- 
erty,** unless  the  vendee  waived  the  defect,  in  which  case  there 
might  be  a  specific  performance  resulting  in  an  equitable  conver- 
sion. In  the  same  way  a  contract  not  complying  with  the  Statute 
of  Frauds,  will  not  work  an  equitable  conversion  and  the  parties 
will  be  left  to  their  rights  at  law.*^  In  each  of  the  cases  supposed, 
it  is  clear  that  without  a  specific  performance  there  is  no  oppor- 
tunity for  the  application  of  the  doctrine  of  conversion,  and  in  each 
case  the  rights  of  heirs  and  legal  representatives  respectively  are 
disposed  of  in  accordance  with  the  rules  of  law. 

There  is,  however,  a  limited  class  of  cases  in  which  there  can  be 
no  specific  performance  in  which  the  heir  of  the  vendee  is  never- 
theless held  to  be  entitled  to  have  the  purchase  money,  or  the 
personal  representatives  of  the  vendor  are  entitled  to  have  the 

"Bubb's  Case  (1678)  Freeman's  Ch.  Cas.  38;  Ames'  Cases  in  Equity 
Jurisdiction,  Vol.  i,  page  194. 

"Whittaker  v.  Whittaker  (1792)  4  Bro.  Ch.  Cas.  31;  Matthews  v.  Gadd 
(1871)  5  So.  Austr.  L.  R.  129. 

*'See  note  50  post. 

**Green  v.  Smith  (1738)  i  Atk.  572;  Broome  v.  Monck  (1805)  10  Ves. 
Jr.  597 ;  Savage  v.  Carroll  ( 1810)  i  Ball  &  Batty  265,  281 ;  Garnett  v. 
Acton  (i860)  28  Beav.  333:  Thomas  v.  Howell  (1886)  L.  R.  34  Ch.  Div. 
166;  Lunsford  v.  Jarrett  (Tenn.  1883)   11  Lea  192. 

"Buckmaster  v.  Harrop  (1S02)  7  Ves.  Jr.  341;  Rose  v.  Cunynghame 
(180S)  II  Ves.  Jr.  550;  Mills  v.  Harris  (1889)  104  N.  C.  626. 
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vendor's  land  in  the  hands  of  the  heir  sold,  and  the  proceeds 
turned  over  to  them  as  personalty.  The  reason  usually  attributed 
is  that  the  contract  of  sale  has  worked  a  conversion,  so  that  prop- 
erty in  the  hands  of  the  vendor  is  personalty.  The  inadequacy  of 
this  explanation  is  apparent  when  account  is  taken  of  the  cases  in 
which  a  conversion  fails  because  for  one  reason  or  another  the 
contract  cannot  be  specifically  performed,  and  one  who  attempts  to 
apply  the  doctrine  of  conversion  to  them  logically,  at  once  becomes 
involved  in  inconsistencies. 

In  all  these  cases,  however,  it  will  be  found  that  a  contract  was 
entered  into  specifically  enforceable  in  equity,  that  the  contract 
failed  of  performance  because  of  the  default  or  laches  of  the 
vendor's  heir  on  one  hand,  or  the  vendee's  personal  representatives 
on  the  other.  Thus  where  the  contract  was  not  specifically  per- 
formed because  of  laches,  it  was  nevertheless  held  that  the  ven- 
dor's next  of  kin  were  entitled  to  have  the  real  estate  sold  and 
distributed  among  them  as  personalty.*'  Where  the  vendee's  per- 
sonal representative  was  unable  to  carry  out  the  contract  the  heir 
was  held  to  be  entitled  to  the  purchase  money,  or  so  much  of  it  as 
was  in  the  hands  of  the  personal  representative.*^ 

Bearing  in  mind  the  legal  and  equitable  right  of  the  vendor's 
legal  representatives  to  have  the  contract  performed  and  to  receive 
the  benefit  thereof,  and  the  equitable  right  of  the  vendee's  heir 
to  have  the  contract  performed,  and  to  have  the  land  contracted 
to  be  sold,  it  is  obvious  that  their  rights  in  the  event  that  the  con- 
tract cannot  be  specifically  performed  by  reason  of  the  default  of 
the  vendor's  heir  on  the  one  hand,  or  the  vendee's  personal 
representatives  on  the  other,  do  not  depend  on  any  theory  of 
equitable  conversion,  but  rather  on  simple  principles  of  equity  of 
practically  universal  application.  The  vendor's  personal  representa- 
tive has  both  a  legal  and  equitable  right  to  have  the  contract  per- 
formed by  compelling  the  vendor's  heir  to  convey.  In  equity  he  may 
file  a  bill  to  have  the  property  in  the  hands  of  the  heir  treated  as  se- 
curity and  sold  as  upon  foreclosure.**  This  right,  if  lost  in  the 
case  under  consideration,  is  lost  by  the  laches  or  default  of  the 


**Curre  v.  Bowyer  (1818)  5  Beav.  6  note  (&)  ;  Keep  v.  Miller  (i? 
42  N.  J.  Eq.  100;  Bennett  v.  Tankerville  (1812)  19  Ves.  Jr.  170;  Leiper's 
Appeal  (i860)  35  Pa.  St.  420.  If  the  vendor's  heirs  are  infants  and  can- 
not therefore  give  good  title,  they  will  nevertheless  not  be  permitted  to 
profit  by  their  inability  to  perform  their  equitable  obligation.  Tebbott  v. 
Voules  (1833)  6  Sim.  40;  Bullock  v.  Bullock  (1820)  i  J.  &  W.  583- 

*'Whittaker  v.  Whittaker  (i79<2)  i  Bro.  Ch.  Cas.  31. 

"See  notes  6,  23  and  42  ante. 
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heir.  Thus  while  the  vendee  may  resist  specific  performance  be- 
cause of  the  laches  or  default  of  the  vendor's  heir,  this  is  a  personal 
defense  available  to  him  alone.  To  permit  the  vendor's  heir  to 
defeat  the  right  of  the  personal  representative  by  his  laches,  would 
enable  him  to  enrich  himself  at  the  expense  of  the  personal  repre- 
sentative, by  reason  of  his  own  failure  to  perform  an  equitable 
obligation.  Equity  never  permits  a  defendant  to  enrich  himself 
at  the  plaintiff's  expense  by  depriving  plaintiff  of  equitable  rights 
through  his,  the  defendant's  own  laches  or  misconduct.  The  ven- 
dee's personal  representative  cannot  enrich  himself  at  the  expense 
of  the  vendee's  heir  as  a  reward  for  his  default,  and  it  is  for  this 
reason  that  the  heir  may  in  that  case  compel  payment  to  him  of 
the  purchase  price.*® 

It  may  be  suggested  that  a  distinction  should  be  drawn  between 
the  case  where  the  contract  failed  of  specific  performance,  because 
of  the  default  of  a  party,  and  the  case  where  the  specific  perform- 
ance failed  because  the  vendor  had  reserved  a  right  to  rescind  on 
the  happening  of  an  event.  In  the  latter  case  the  vendor  con- 
templated the  possibility  that  the  contract  might  not  be  performed 
and  specifically  reserved  the  right  to  terminate  it.  The  vendee's 
heir  cannot  complain  of  the  exercise  of  this  right  since  it  involves 
no  breach  of  any  legal  or  equitable  obligation  of  contract  on  the 
part  of  the  vendee's  personal  representatives  and  consequently  the 
vendee's  heir  should  have  no  claim  on  the  purchase  money,  al- 
though he  would  have  such  a  claim  if  performance  failed  because 
of  the  default  of  the  vendee's  leg^l  representative."" 

"It  is  upon  this  principle  that  equity  protects  the  right  of  the  vendee's 
heir  even  though  the  contract  be  rescinded  by  the  vendor  and  the  legal 
representative  of  the  vendee  who  are  the  legal  owners  of  it.  Note 
42  ante.  In  precisely  the  same  way  equity  protects  the  right  of  a 
common  law  assignee  of  a  chose  in  action.  The  assignor  could  destroy 
all  rights  at  law  of  the  assignee  by  revoking  the  power  of  attorney  which 
was  created  by  the  assignment,  or  by  collecting  the  claim,  or  by  releasing 
it.  Equity  would  nevertheless  compel  the  assignor  to  make  reparation  by 
paying  the  value  of  the  claim  or  the  proceeds  of  it  to  the  assignee. 
Fortescue  v.  Barnett  (1834)  3  M.  &  K.  36.  Or  when  the  debtor  had  notice 
of  the  assignment  and  paid  the  creditor  he  might  be  compelled  to  pay  the 
claim  to  the  assignee  by  way  of  reparation  for  interference  with  his  equi- 
table right  although  the  claim  was  extinguished  by  the  payment  to  the 
assignor.  Jones  v.  Farrell  (1857)  i  DeG.  &  J.  208;  Roberts  v.  Lloyd 
(18I40)  2  Beav.  378.  In  the  same  way  a  transferee  of  property  subject  to 
a  mortgage,  whose  duty  it  is  to  pay  taxes,  may  not  set  up  a  tax  title  against 
the  mortgagor  or  the  mortgagee.  Bank  v.  Bacharach  (1879)  46  Conn,  513; 
Fair  V.  Brown  (1875)  40  la.  209;  Kezer  v.  Clifford  (1879)  59  N.  H.  208; 
Ryan  v.  Martin  (1889)  104  N.  C.  176, 

Tombard  v.  Chicago  etc.  Congregation  (1872)  64  111.  477;  s.  c. 
(1874)  75  111.  271.  But  Lord  Romilly,  M.  R.,  took  the  opposite 
view   in    Hudson   v.   Cook    (1872)    L.    R.    13   Eq.    Cas.    417,    when    he 


EQUITABLE  CONVERSION  BY  CONTRACT.      385 

It  is  thus  apparent  that  the  cases  hitherto  considered  not  only 
do  not  rest  uf)on  any  doctrine  of  equitable  conversion,  but  that 
it  is  not  a  safe  or  intelligible  g^ide  to  the  results  actually  reached 
by  the  decisions. 

There  still  remains  for  consideration  the  case  where,  pending 
performance  of  the  contract  for  the  sale  of  land,  a  substantial  part 
of  the  subject  matter  of  the  contract,  for  example,  buildings  or 
improvements,  are  destroyed  without  the  fault  of  the  vendor.  By 
the  weight  of  authority  the  "burden  of  loss"  is  held  to  fall  on  the 
vendee.'^  Various  theories  have  been  advanced  as  adequately  ex- 
plaining a  result  which  doubtless  in  many  cases  is  the  reverse  of 
the  intention  of  the  parties,  and  in  all  is  contrary  to  the  results 
reached  by  courts  of  law.  The  explanations  which  do  not  frankly 
rest  on  fiction  are  based  upon  the  fundamental  notion  that  since  in 
equity  the  vendee  is  for  some  purposes,  dealt  with  as  an  owner  of 
the  realty  he  should  be  so  dealt  with  for  all  purposes,  and  that  con- 
sequently the  loss  should  fall  on  him,  just  as  the  burden  of  loss 
of  trust  property  must  fall  on  cestui  que  trust,  that  is  to  say,  in 
equity  the  vendee's  right  is  treated  as  an  interest  in  land."* 

So  much  has  been  written  on  this  subject  that  it  is  perhaps  al- 
most an  impertinence  to  add  to  the  mass  of  literature  dealing  with 
it.''*  It  is  believed,  however,  that  in  the  explanation  and  justifi- 
cation of  this  doctrine  certain  principles  have  been  over- 
looked, which  should  have  had  a  controlling  influence  in  settling 
the  question. 

To  recur  to  the  preceding  discussion,  we  have  seen  that  in 
every  case  where  we  have  found  a  case  of  so-called  equitable  con- 
version, it  is  either  a  case  where  the  contract  is  being  actually 
performed  by  a  court  of  equity,  or  the  failure  to  perform  it  is  due 
to  the  default  of  a  party  to  the  contract,  who  would  thereby  enrich 
himself  at  the  expense  of  the  person  equitably  entitled  to  the  land 

held  that  despite  a  rescission  of  the  contract  pursuant  to  a  right  reserved 
in  the  contract  itself,  the  heir  of  the  vendor  was  entitled  to  have  the 
vendor's  administrator  pay  over  to  him  the  purchase  money.  It  is  difficult 
to  reconcile  this  conclusion  with  the  case  of  a  rescission  because  of  a  defect 
of  title  in  which  no  "conversion"  takes  place.  See  note  44  ante.  See  also 
remarks  of  the  same  learned  judge  in  Cooper  v.  Jarman  (1866)  L.  R.  3 
Eq.  Cas.  98,  loi. 

"Ames'  Cases  in  Equity  Jurisdiction,  Vol.  i,  page  228,  note  2;  page 
236,  note  I. 

""It  follows,  therefore,  (from  the  doctrine  of  equitable  conversion) 
that  the  purchaser  being  the  equitable  owner,  is  entitled  to  all  the  bene- 
fits and  assumes  all  the  risks  of  ownership."  4  Pomeroy,  E/juity  Jurisdic- 
tion §  1406. 

"See  especially  i  Columbia  Law  Review  i  ;  9  Harvard  Law  Review  106. 
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on  the  one  side,  or  its  proceeds  on  the  other,  unless  in  equity  he 
were  deprived  of  the  land  or  the  proceeds  by  reason  of  his  de- 
fault. It  is  evident  that  in  the  first  case,  any  fact  which  prevents 
a  specific  performance  prevents  the  equitable  conversion,  and  the 
parties  are  left  wholly  to  their  rights  and  obligations  at  law.  This 
principle  is  subject  to  the  exception  of  the  second  case,  that  one 
equitably  obligated  to  perform  the  contract,  may  not  enrich  him- 
self by  his  failure  to  perform  it.  It  is  thus  apparent  that  the 
theory  of  equitable  ownership  of  land,  subject  to  a  contract  of 
sale,  is  literally  an  incident  of  the  right  of  specific  performance, 
and  cannot  exist  apart  from  it.°*  A  preliminary  to  the  determina- 
tion of  the  question  whether  there  is  equitable  ownership  of  land 
must  therefore  necessarily  be  the  determination  of  the  question 
whether  there  is  a  contract  which  can  be  and  ought  to  be  specifi- 
cally performed  at  the  very  time  when  the  court  is  called  upon  to 
perform  it.  This  process  of  reasoning  is,  however,  reversed  in 
those  jurisdictions  where  the  "burden  of  loss"  is  cast  upon  the 
vendee.  The  question  is  whether  there  shall  be  a  specific  perfor- 
mance of  the  contract,  thus  casting  the  burden  on  the  vendee,  by 
compelling  him  to  pay  the  full  purchase  price  for  the  subject 
matter  of  the  contract,  a  substantial  part  of  which  has  been  de- 
stroyed. The  question  is  answered  somewhat  in  this  wise:  equit- 
able ownership  of  the  vendee  in  the  subject  matter  of  the  con- 
tract can  exist  only  where  the  contract  is  one  which  equity  will 
specifically  perform.  The  vendee  of  land  is  equitably  entitled  to 
land,  therefore  the  vendee  may  be  compelled  to  perform,  although 
the  vendor  is  unable  to  give  in  return  the  performance  stipulated 
for  by  his  contract.  The  non  sequitur  involved  in  the  proposition 
that  performance  may  be  had  because  of  the  equitable  ownership 
of  the  land  by  the  vendee,  which  in  turn  depends  upon  the  right 
of  performance,  is  evident.  The  doctrine  of  equitable  conversion, 
so  far  as  it  is  exemplified  by  the  authorities  hitherto  considered, 
cannot  lead  to  the  result  of  casting  the  burden  of  loss  on  the 
vendee,  since  the  conversion  depends  upon  the  question  whether 
the  contract  should  in  equity  be  performed.  In  all  other  cases 
where  the  vendee  is  treated  as  the  equitable  owner  of  the  land, 

•*"The  only  reason  why  a  contract  by  the  owner  of  land  for  the  sale 
of  it  to  another  operates  to  effect  conversion  is,  that  a  court  of  Equity 
will  compel  him  specifically  to  perform  his  contract.  Conversion  as  arising 
from  a  contract  to  sell  is  merely  and  exclusively  the  consequence  of  the 
application  by  a  court  of  Equity  of  the  doctrine  of  specific  performance. 
When  there  can  be  no  specific  per.formance  there  can  be  no  conversion." 
Kindersley,  V.  C,  in  Haynes  v.  Haynes  (1861)  i  Dr.  and  Sm.  426,  452. 
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it  is  only  because  the  contract  is  one  which  equity  first  determines 
should  be  specifically  performed. 

Whether  a  plaintiflF,  in  breach  of  his  contract  by  a  default  which 
goes  to  the  essence,  as  in  the  case  of  the  destruction  of  a  substan- 
tial part  of  the  subject  matter  of  the  contract,  should  be  entitled 
to  specific  performance,  is  a  question  which  is  answered  in  the 
negative  in  every  case  except  that  of  destruction  of  the  subject 
matter  of  the  contract.  To  give  a  plaintiff  specific  performance  of 
the  contract  when  he  is  unable  to  perform  the  contract  on  his  own 
part,  violates  the  fundamental  rule  of  equity  that  the  remedies  must 
be  mutual,  and  that  equity  will  not  compel  a  defendant  to  perform 
when  it  is  unable  to  so  frame  its  decree  as  to  compel  the  plaintiff 
to  give  in  return  substantially  what  he  has  undertaken  to  give  or 
to  do  for  the  defendant. 

The  rule  of  casting  the  "burden  of  loss"  on  the  vendee  by 
specific  performance  if  justifiable  at  all  can  only  be  explained  and 
justified  upon  one  of  two  theories:  first,  that  since  equity  has 
for  most  purposes  treated  the  vendee  as  the  equitable  owner,  it 
should  do  so  for  all  purposes,  although  this  ignores  the  fact  that  in 
all  other  cases  the  vendee  is  so  treated  only  because  the  contract 
is  either  being  performed  or  in  equity  ought  to  be  performed;  or, 
second,  which  is  substantially  the  same  proposition  in  a  different 
form,  the  specific  performance  which  casts  the  burden  on  the  vendee 
is  an  incident  to  and  a  consequence  of  an  equitable  conversion, 
whereas  in  all  other  equity  relations  gprowing  out  of  the  contract, 
the  equitable  conversion,  if  it  exists,  is  an  incident  to  and  conse- 
quence of,  a  specific  performance.  Certainly  nothing  could 
be  more  illogical  than  this  process  of  reasoning.  The  inconven- 
ience of  the  doctrine  is  sufficiently  attested  by  the  now  almost 
universal  practice  of  stipulating  in  the  contract  of  sale  that  the 
loss,  if  any,  pending  conveyance,  shall  fall  on  the  vendor. 

It  has  been  said  that  the  decisions  in  the  cases  relating  to  equit- 
able conversion  cannot  be  reconciled  with  any  consistent  princi- 
ple, and  "the  result  is  that  the  student  is  faced  with  the  necessity 
of  committing  to  memory  a  long  series  of  complicated  rules  which 
are  merely  arbitrary."*^'  A  survey  of  the  whole  subject  in  the 
case  of  equitable  conversion  by  contract,  however,  hardly  justifies 
this  statement.  The  decisions  are  harmonious  when  considered  in 
the  light  of  fundamental  equitable  principles,  except  upon  the  ques- 
tion of  "burden  of  loss,"  on  which  point  the  authorities  are  divided. 

"24  Law  Q.  Rev.  411. 
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Inconsistencies  arise  only  when  one  attempts  a  too  literal  applica- 
tion of  the  fiction  of  equitable  conversion,  as  it  was  stated  by 
Lord  Eldon  as  a  substitute  for  equitable  principles  which  the  fic- 
tion always  imperfectly  and  usually  inaccurately  represents.  Most 
of  the  difficulties  and  perplexities  which  attend  the  disposition  of 
rights  arising  under  contracts  from  the  sale  of  land  would  never 
have  risen  had  this  fiction  never  been  invented.  The  student, 
therefore,  should  not  attempt  to  memorize  a  long  series  of  com- 
plicated rules  relating  to  a  useless  fiction,  which  are  merely  arbi- 
trary, but  he  should  seek  to  ascertain  the  nature  of  the  rights 
created  by  a  contract  specifically  enforceable  in  equity,  and  the 
principles  which  govern  the  disposition  of  those  rights  when  once 
called  into  existence. 

Hari,an  F.  Stone. 
Coi,UMBiA  University. 
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It  would  not  be  an  easy  task  to  assemble  all  of  the  New  York 
statutes,  which,  at  present,  affect  the  sale  of  goods.  They  are  so 
widely  scattered,  both  in  time  and  space,  that  even  the  Consoli- 
dated Laws  have  not  brought  all  of  them  within  hailing  dis- 
tance of  each  other.  Possibly,  the  attempt  to  collect  and  publish 
them  in  a  separate  group  would  be  worth  making;  but  such  is 
not  the  purpose  of  this  article.  Its  object  is  to  call  attention  to  a 
few  of  the  salient  features  of  this  somewhat  incoherent  mass  of 
legislation,  and  to  point  out  the  most  important  changes  which 
it  has  wrought  in  the  law  of  sales. 

Most  Important  Statutes. 

Several  of  these  are  grouped  in  the  Consolidated  Laws  under 
the  title  of  Personal  Property  Law,  and  cover  such  topics  as 
"Fraudulent  Sales  ;"^  "Contracts  for  the  Conditional  Sale  of 
Goods ;"'  "The  Uniform  Sales  Act ;'"'  and  "The  Uniform  Bills  of 
Lading  Act."*  Liens  on  personal  property  and  chattel  mortgages 
are  covered  by  the  "Lien  Law;"'  while  "The  Uniform  Law  of 
Warehouse  Receipts"  has  been  made  a  part  of  the  "General 
Business  Law."*  As  intimated  above,  these  statutes,  important 
and  comprehensive  though  they  are,  do  not  include  all  of  the  legis- 
lative provisions,  which  the  practicing  lawyer  may  need  to  con- 
sult in  actions  arising  out  of  the  sale  of  goods  in  this  State.'^ 

Sales  in  Bulk. 

By  the  present  statute*  "the  transfer  of  any  portion  of  a  stock 
of  goods,  wares  or  merchandise  otherwise  than  in  the  ordinary 
course  of  trade,  in  the  regular  and  usual  prosecution  of  the  trans- 
ferrer's business,  or  the  transfer  of  an  entire  such  stock  in  bulk, 

^Chapter  XLI  of  Consolidated  Laws,  §§  30-44- 

'Ibid.  §§  60-67. 

'Ibid.  Art.  5  §§  82-158,  Laws  of  191 1,  chapter  571. 

*Ibid.  Art.  7  §§  187-241,  Laws  of  1911,  chapter  248. 

"Chapter  XXXIII  of  Consolidated  Laws,  especially  §§  80-238. 

•Chapter  XX  of  Consolidated  Laws,  Art.  9. 

^An  idea  of  the  numerous  and  widely  scattered  acts  of  the  legislature, 
bearing  on  this  topic,  may  be  gained  by  the  Table  of  Statutes  cited  in  a 
recent  book  on  Chattel  Mortgages  and  Conditional  Sales,  by  Griffin  and 
Curtis.    The  table  covers  two  pages  of  closely  printed  references. 

'Personal  Property  Law  §4. 
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shall  be  presumed  to  be  fraudulent  and  void  as  against  the 
creditors  of  the  transferrer,  unless  the  proposed  transferee  shall, 
at  least  five  days  before  the  transfer,  in  good  faith,  make  full 
and  explicit  inquiry  of  the  transferrer  as  to  the  names  and  ad- 
dresses" of  his  creditors  and  give  at  least  five  days  notice  to  each 
of  such  creditors  of  such  proposed  transfer. 

In  its  original  form  the  statute  declared  that  such  "sales  shall 
be  fraudulent  and  void,"  and  was  held  to  be  unconstitutional,  as 
depriving  the  seller  of  the  equal  protection  of  the  laws,  of  liberty 
of  contract  and  of  private  property.'  After  this  decision,  the 
statute  was  altered  so  as  to  declare  a  sale  in  bulk,  of  the  kind 
specified,  to  be  presumptively  fraudulent  and  void.  In  this  form, 
its  constitutionality  has  been  upheld  by  the  Supreme  Court.** 
and  apparently  recognized  by  the  Court  of  Appeals.**  Legislation 
of  this  kind  has  been  enacted  in  many  of  our  jurisdictions,  and  its 
constitutionality  has  been  upheld  as  a  rule." 

Conditional  Sales. 

The  history  of  New  York  legislation  upon  this  topic  is  well 
sketched  in  a  recent  judicial  opinion,  and  the  conclusion  is 
reached  that  the  present  law  was  framed  to  protect  the  average 
conditional  vendee  against  his  own  improvidence,  as  well  as 
against  the  iniquitous  and  grasping  vendor.  It  proceeds  upon 
the  theory,  it  is  said,  that  people  who  buy  furniture  and  other 
chattels  on  the  installment  plan  are  not  in  a  position  to  make  a 
fair  bargain  with  the  vendor.  Their  small  means  and  their 
necessities  place  them  at  the  vendor's  mercy  and  compel  them  to 
accept  his  terms.  A  statute,  therefore,  which  gives  to  the  vendee 
thirty  days  after  the  vendor  retakes  the  property  within  which 
to  redeem  it,  and  which  requires  the  retaking  vendor  to  sell  the 
property  upon  notice  to  the  vendee,  as  a  condition  of  retaining 
payments  which  have  been  made  towards  the  purchase  price,  is 
characterized  as  "beneficient  legislation,  founded  on  grounds  of 
public  policy  for  the  protection  of  innumerable  people,"  who  are 

•Wright  V.  Hart  (1905)  182  N.  Y.  330,  75  N.  E.,  404,  2  L.  R.  A.  [n.  s.] 
338  with  valuable  note. 

"Sprintz  V.  Saxton  (1908)  126  App.  Div.  421,  no  N.  Y.  Supp.  585;  See- 
man  V.  Levine  (1910)  140  App.  Div.  272,  125  N.  Y.  Supp.  184,  aflF'g.  (1910) 
121  N.  Y.  Supp.  645. 

"Seeman  v.  Levine  (1912)  205  N.  Y.  514,  99  N.  E.  158. 

"Young  V.  Lemieux  ( 1907)  79  Conn.  434,  65  Atl.  436,  20  L.  R.  A.  [n.  s.] 
160;  MacGreenery  v.  Murphy  (1912)  76  N.  H.  338,  82  Atl.  720,  39  L.  R.  A. 
[n.  s.]  374  and  note. 
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not  to  be  permitted  to  waive  its  benefits.^'  The  contract  in  this 
case  provided  that  in  the  event  of  the  failure  of  the  payee  to 
meet  any  of  the  stipulated  payments,  he  would  surrender  the  goods 
(household  furniture)  ;  and  permit  the  vendors  to  retake  them, 
without  process  of  law,  and  to  retain  all  payments  of  money  as 
rent  or  hire  for  the  use  of  said  goods  while  in  the  vendee's  pos- 
session. The  vendors  were  also  authorized  to  sell  the  goods  with- 
out notice  to  the  vendee,  who  expressly  "waived  any  and  all  exist- 
ing statutes  or  any  that  may  be  enacted  requiring  notice  of  sale." 
To  what  extent  legislation  thus  interpreted  has  changed  the 
common  law  applicable  to  conditional  sales  can  be  discovered 
easily,  by  comparing  the  decisions  referred  to  in  the  last  note  with 
Ballard  v.  Burgett,^*  Empire  State  Type  Founding  Company  v. 
Grant"  and  Harkness  v.  Riissell."  At  common  law  possession 
by  a  conditional  vendee  does  not  confer  apparent  ownership.  "It 
g^ves  him  no  better  opportunity  to  impose  upon  purchasers  than 
that  of  an  ordinary  bailee."  Under  the  statute,  possession  by  a 
conditional  vendee  clothes  him  with  apparent  ownership  as  to 
subsequent  purchasers,  pledgees  or  mortgagees,  unless  the  sale  con- 
tract or  a  copy  thereof  be  filed  in  accordance  with  the  statutory 
provisions.  At  common  law,  payments  made  by  a  conditional 
vendee,  who  subsequently  defaults,  cannot  be  recovered  from  the 
vendor,  though  the  latter  retakes  the  goods.  Under  the  statute, 
they  are  recoverable  in  certain  cases. 

Some  Inconsistencies. 

It  would  not  be  strange  if  the  various  statutes,  relating  to  the 
sale  of  goods  and  referred  to  above — enacted  as  they  were  by 
different  legislators — were  found  to  contain  inconsistent  pro- 
visions.   And  such  inconsistencies  do  exist. 

For  example,  the  Warehouse  Receipts  Law  defines  "value"  as 

"any  consideration  sufficient  to  support  a  simple  contract.  An 
antecedent  or  pre-existing  obligation,  whether  for  money  or  not, 
constitutes  value  where  a  receipt  is  taken  either  in  satisfaction 
thereof  or  as  security  therefor."^^ 

"Plumiera  v.  Bricka  (1913)  48  N.  Y.  L.  J.  2625,  following  and  extend- 
ing the  rule  laid  down  in  Roach  v.  Curtis  (1908)  191  N.  Y.  387,  391,  84  N.  E. 
283.     See  Crowe  v.  Liquid  Carbonic  Co.  (1912)   154  App.  Div.  373. 

"(1869)  40  N.  Y.  314. 

"(1889)  114  N.  Y.  40,  21  N.  E.  49-  Cf.  Hoe  v.  Rex  Mfg.  Co.  (1910)  205 
Mass.  214,  91  N.  E.  154. 

"(1886)  118  U.  S.  663,  7  Sup.  Ct.  Rep.  SI.  See  the  cases  cited  in  the 
opinion. 

"General  Business  Law  §  142. 
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This  definition  was  stricken  out  of  the  Uniform  Sales  Act  and 
the  Uniform  Bills  of  Lading  Act.  As  a  result,  the  defrauded  ven- 
dor of  a  warehouse  receipt  cannot  recover  it  or  the  goods  rep- 
resented by  it,  from  one  who  has  taken  it  in  good  faith  from  the 
defrauding  vendee  for  an  antecedent  debt;  while  the  defrauded 
vendor  of  a  bill  of  lading,  or  a  document  of  title  other  than  a 
warehouse  receipt,  or  of  goods  not  represented  by  a  document  of 
title,  may  recover.  In  other  words,  the  great  majority  of  sales 
of  personal  property  remain  subject  to  the  doctrine  of  Barnard  v. 
Campbell,^^  and  kindred  cases,^"  while  a  small  minority  of  trans- 
actions are  governed  by  the  English  doctrine  that  one  who  takes 
property  in  satisfaction  of  an  existing  obligation,  or  as  security 
therefor,  is  a  purchaser  for  value.''** 

Again,  the  Warehouse  Receipts  Act,^^  the  Sales  Act,''*  and 
the  Bills  of  Lading  Act,'''  contain  substantially  the  same  defini- 
tion of  a  negotiable  document  of  title,  as  follows : 

"A  document  of  title  in  which  it  is  stated  that  the  goods  referred 
to  therein  will  be  delivered  to  the  bearer,  or  to  the  order  of  any 
person  named  in  such  document  is  a  negotiable  document  of  title." 

These  statutes  do  not  agree,  however,  in  their  provisions  as  to 
those  who  may  negotiate  documents  of  title.  The  Bills  of  Lading 
Act  permits  a  negotiable  bill  to  be 

"negotiated  by  any  person  in  possession  of  the  same,  however,  such 
possession  may  have  been  acquired  if,  by  the  terms  of  the  bill, 
the  carrier  undertakes  to  deliver  the  goods  to  the  order  of  such 
person,  or  if  at  the  time  of  negotiation  the  bill  is  in  such  form  that 
it  may  be  negotiated  by  delivery."^* 

That  is,  a  thief  or  a  finder  of  a  bill  of  lading,  which  makes  the 
goods  deliverable  to  bearer,  or  which  is  indorsed  in  blank,  can 
pass  perfect  title  to  the  document,  and  to  the  goods  repre- 
sented by  it. 

On  the  other  hand,  the  Warehouse  Receipts  Act,*"^  and  the 
Sales  Act''*  provide: 

"(1874)  55  N.  Y.  456,  14  Am.  R.  289;  (1874)  58  N.  Y.  73.  79,  i?  Am.  R. 
208. 

"Stevens  v.  Brennan  (1879)  79  N.  Y.  254. 
"Burdick  on  Sales   (3rd  ed.)   203,  204. 
''General  Business  Law  §  92. 
"Personal  Property  Law  §  108. 
'*Ibid.  §  191. 

**Personal  Property  Law  §  217. 
"General  Business  Law  §  124. 
"Personal  Property  Law  §  113. 
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"A  negotiable  document  of  title  may  be  negotiated — 

(a)  By  the  owner  thereof,  or 

(b)  By  any  person  to  whom  the  possession  or  custody  of  the 
document  has  been  entrusted  by  the  owner,  if,  by  the  terms  of 
the  document  the  bailee  issuing  the  document  undertakes  to  de- 
liver the  goods  to  the  order  of  the  person  to  whom  the  possession 
or  custody  of  the  document  has  been  entrusted,  or  if  at  the  time 
of  such  entrusting  the  document  is  in  such  form  that  it  may  be 
negotiated  by  delivery." 

This  section  does  not  put  negotiable  documents  of  title  on  a  foot- 
ing with  bills  and  notes.  Although  they  are  in  such  form  as  to 
be  negotiable  by  delivery,  neither  a  finder  nor  a  thief  can  pass  a 
perfect  title  to  them.  If  the  transferrer  is  not  the  owner  of  the 
document  of  title,  he  must  have  been  entrusted  by  the  owner  with 
its  possession  or  custody,  in  order  to  pass  good  title  thereto.  The 
sections  have  wrought  a  considerable  change  in  the  law  of  this 
State,  however.  It  is  no  longer  necessary  that  the  transferrer 
be  entrusted  with  the  document  of  title  for  the  purpose  of  sale, 
as  was  the  case  under  the  Factors  Act."  A  cartman,  an  office 
boy,  or  a  bailee  of  any  kind,  entrusted  by  the  owner  with  the 
possession  or  custody  of  a  negotiable  document  of  title,  running 
to  bearer  or  indorsed  in  blank,  is  now  in  a  position  to  convey 
a  perfect  title  thereto. 

Changes  in  Terminology. 

The  first  section  of  the  Sales  Act  introduces  an  important 
change  in  the  terminology  of  this  branch  of  our  law.  It  discards 
the  term  "Contract  of  Sale,"  and  substitutes  for  it  the  terms 
"Contract  to  Sell"  and  "Sale."  The  former  is  defined  as  "a  con- 
tract whereby  the  seller  agrees  to  transfer  the  property  and  goods 
to  the  buyer  for  a  consideration  called  the  price."  The  latter  is 
defined  as  "an  agreement  whereby  the  seller  transfers  the  prop- 
erty in  goods  to  the  buyer  for  a  consideration  called  the  price."" 
It  is  true  that  "Contract  of  Sale"  appears  in  the  definition  of 
"Future  Goods"  and  of  "Goods,"*"  but  its  appearance  here  is  due, 
apparently,  to  an  oversight;  these  definitions  having  been  copied 
from  the  English  Sale  of  Goods  Act,  and  not  subjected  to  critical 
revision. 

Two  reasons  are  assigned  for  substituting  the  new  terms  for 

"Soltau  V.  Gerdau  (1890)   119  N.  Y.  380,  23  N.  E.  864,  16  Am.  St.  R. 
843;  First  National  Bank  v.  Shaw  (1874)  61  N.  Y.  283. 
"Personal  Property  Law  §  82. 
»/Wrf.  §  156. 
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the  old.  First,  to  bring  out  the  "fundamental  distinction  in  the 
law  of  sales  between  a  contract  to  sell  and  a  sale."  Second,  to 
get  rid  of  a  phrase  introduced  into  our  law  from  Pothier  by  Lord 
Blackburn's  Treatise.'"  Neither  of  these  reasons  appears  very 
convincing.  Certainly,  the  fundamental  distinction  referred  to 
would  have  been  secured,  by  retaining  "Contract  of  Sale"  to  des- 
ignate a  present  sale,  and  adding  the  term  "Contract  to  Sell." 
There  can  be  no  doubt  that  a  sale,  under  this  statute,  is  some- 
thing more  than  a  transmutation  of  title.  It  may  be  made  for  a 
consideration  to  be  paid  thereafter.'^  It  is  attended,  in  most  cases, 
with  various  engagements  of  the  seller,  express  or  implied,  as  to 
title,  quality  and  fitness.'^ 

The  second  reason  seems  even  less  persuasive  than  the  first. 
Lord  Blackburn's  book  appeared  in  1845.  Chancellor  Kent  had 
given  currency  to  the  expression,  "Contract  of  Sale,"  in  the 
second  volume  of  his  Commentaries,  published  as  early  as  1832," 
although  he  did  not  introduce  it.  On  the  other  hand,  it  had  long 
been  in  common  use  by  the  bench  and  bar.'* 

The  terms  "Conditions"  and  "Warranties"  are  accorded  dif- 
ferent significations  in  the  Sales  Act,  from  those  which  the  New 
York  courts  had  attached  to  them.  While  our  courts  were  not 
always  consistent  in  their  use  of  these  terms,  as  a  rule  they  treated 
a  promissory  condition  as  an  essential  term  of  the  contract  to 
sell,  and  not  as  collateral  to  its  main  purpose  of  transferring  title 
to  the  subject  matter  of  the  sale.  Accordingly,  in  a  contract  to 
sell  and  buy  a  specified  quantity  of  "No.  i  extra  foundry  pig  iron 
of  the  Coplay  Iron  Company  make,"  the  description  of  the  iron 
was  a  promissory  condition,  upon  the  breach  of  which  by  the 
seller,  the  buyer  could  refuse  to  take  and  pay  for  the  iron  which 
was  tendered,  and  could  maintain  an  action  for  damages  for  the 
seller's  breach  of  his  promise;'"  but  he  could  not  waive  the  en- 

**Williston  on  Sales  page  2  and  notes. 

""Even  a  sale,  however,  may  still  be  a  partly  bilateral  contract;  that  is, 
a  contract  in  which  some  unperformed  promise  exists  on  each  side  though 
there  has  been  some  performance  on  one  side  as  part  of  the  considera- 
tion."   Williston  on  Sales,  page  765. 

"See  Personal  Property  Law  §§  94-97. 

"Vol.  2,  page  492  et  seq.  Accord,  Shaw,  C.  J.,  in  Rowley  v.  Bigelow 
(Mass.  1832)  12  Pick.  307;  and  in  Mixer  v.  Howarth  (Mass.  1839)  21 
"Pick.  205;  Spencer  v.  Cone  (Mass.  1840)  i  Mete.  283;  Barnes  v.  Bartlett 
(Mass.  1833)  IS  Pick.  71,  77;  Bement  v.  Smith  (N.  Y.  1836)  15  Wend.  493; 
Downs  V.  Ross  (N.  Y.  1840)  23  Wend.  270,  275. 

"De  Fonclear  v.  Shottenkirk  (N.  Y.  1808)  3  Johns.  170,  172;  Farwell  v. 
Smith  (Mass.  1831)  12  Pick.  83,  87. 

"Hamilton  v.  Ganyard  (N.  Y.  1866)  3  Keyes  45. 
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gagement  as  a  condition,  receive  the  goods  with  knowledge  of 
their  defects,  and  recover  damages  for  the  broken  promise,  as  upon 
a  collateral  warranty,''  Under  the  statute  he  may  do  this.  In- 
deed, the  Sales  Act  discards  collateral  warranties,  and  empowers 
the  buyer  to  treat  every  warranty  as  a  condition  subsequent,  with 
results  which  we  shall  refer  to  hereafter. 

Express  and  Implied  Warranties. 
The  statutory  definition  of  express  warranty  is  entirely  con- 
sistent with  the  prevailing  judicial  view,  in  this  State.     It  reads 
as  follows: 

"Any  affirmation  of  fact  or  any  promise  by  the  seller  relating  to 
the  goods  is  an  express  warranty  if  the  natural  tendency  of  such 
affirmation  or  promise  is  to  induce  the  buyer  to  purchase  the 
goods,  and  if  the  buyer  purchases  the  goods  relying  thereon.  No 
affirmation  of  the  value  of  the  goods,  nor  any  statement  purport- 
ing to  be  a  statement  of  the  seller's  opinion  only,  shall  be  con- 
strued as  a  warranty."" 

Even  the  last  sentence,  which  was  not  a  part  of  the  section  in 
the  original  draft,  and  which  is  likely  to  cause  rather  than  save 
litigation,  does  not  appear  to  the  writer  to  formulate  a  diflFerent 
doctrine  from  that  announced  by  the  Court  of  Appeals,  in  the  fol- 
lowing extract:'* 

"The  court,  in  the  charge  to  the  jury,  properly  instructed  them 
that  the  naked  expression  of  opinion  as  to  value  of  property  made 
by  the  vendor  is  not  a  warranty  upon  which  a  recovery  could  be 
had;  *  *  *  Many  circumstances  in  this  case  might  properly 
be  considered  as  bearing  upon  the  question;  the  fact  that  the 
sale  was  not  of  a  chattel,  open  to  inspection  by  the  purchaser,  but 
of  stock  in  a  supposed  corporation  in  another  state;  the  assertion 
made  by  the  vendor  in  connection  with  the  statement  of  value, 
that  he  was  one  of  the  original  or  early  stockholders,  and  that  the 
stock  was  a  dividend-paying  stock  (which  was  true  only  in  a  very 
limited  sense) ;  the  fact  that  it  was  only  after  these  statements 
were  made  that  the  plaintiff  agreed  to  take  the  stock  at  its  par 
value,  saying  to  Mr.  Poole:  'If  the  stock  is  all  right,  as  you  say, 
we  will  make  the  trade.'  We  think  the  jury  might  well  have 
found,  upon  all  the  circumstances,  that  the  assertion  of  Mr.  Poole, 
as  to  the  value  and  character  of  the  stock,  was  something  more 
than  the  expression  of  a  mere  naked  opinion,  and  was  intended  to 
be  and  was  relied  upon  as  a  warranty  of  the  fact." 

"Coplay  Iron  Co.  v.  Pope  (1888)  108  N.  Y.  232,  15  N.  E.  335,  followed 
in  Heath  Dry  Gas  Co.  v.  Hurd  (1908)  193  N.  Y.  255,  86  N.  E.  18,  25  L.  R. 
A.  [n.  s.]  160.  For  a  critical  examination  of  this  doctrine  see  Conditions 
and  Warranties  in  the  Sale  of  Goods,  i  Columbia  Law  Review  71. 

"Personal  Property  Law  §  93. 

"Titus  V.  Poole  (1895)  145  N.  Y.  414,  426,  40  N.  E.  228. 
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Passing  from  express  to  implied  warranties,  we  find  the  stat- 
ute making  considerable  changes  in  New  York  law.  First,  the 
implied  warranty  of  title  on  the  part  of  the  seller  is  extended  to 
every  sale  transaction,^*  and  is  not  limited  to  cases  where  the 
seller  is  in  possession  of  the  goods  when  making  the  contract.*" 
This  change  is  not  only  in  accordance  with  sound  principle,  but 
brings  the  law  in  this  State  into  harmony  with  the  modern  view 
both  in  England  and  in  this  country.  When  a  person  oflFers  an 
article  for  sale,  whether  it  is  in  his  possession  or  not,  he  offers 
to  confer  title  to  it  upon  the  buyer,  not  to  give  to  the  latter  simply 
a  right  to  bring  or  defend  a  lawsuit  against  some  other  claimant 
to  it.*^  Of  course,  if  the  seller  does  not  offer  to  sell  the  thing, 
but  only  such  interest  in  it  as  he  is  entitled  to  dispose  of,  no  im- 
plied engagement  as  to  title  can  arise;  and  such  cases  are  ex- 
pressly provided  for  in  the  statute.** 

Again,  the  statute  modifies  New  York  law  as  respects  the  im- 
plied engagements  of  the  seller  concerning  the  fitness  of  goods 
for  a  particular  purpose  and  their  merchantability.  The  pro- 
visions are  as  follows : 

"(i)  Where  the  buyer,  expressly  or  by  implication,  makes 
known  to  the  seller  the  particular  purpose  for  which  the  goods  are 
required,  and  it  appears  that  the  buyer  relies  on  the  seller's  skill 
or  judgment,  (whether  he  be  the  grower  or  manufacturer  or  not), 
there  is  an  implied  warranty  that  the  goods  shall  be  reasonably 
fit  for  such  purpose. 

(2)  Where  the  goods  are  bought  by  description  from  a  seller 
who  deals  in  goods  of  that  description  (whether  he  be  the  grower 
or  manufacturer  or  not),  there  is  an  implied  warranty  that  the 
goods  shall  be  of  merchantable  quality."*^ 

"Personal  Property  Law  §  94  (i). 

*"McClure  v.  Central  Trust  Co.  (1898)  28  App.  Div.  433,  437,  reversed 
on  another  ground  (1900)  165  N.  Y.  108;  Scranton  v.  Clark  (i8(58)  39  N. 
Y.  220,  100  Am.  Dec.  430;  McCoy  v.  Artcher  (1848)  3  Barb.  323,  330.  In 
the  last  cited  case,  the  reasons  for  the  New  York  doctrine  are  thus  stated : 
"A  warranty  should  only  be  implied  when  good  faith  requires  it.  I  think 
it  fair  and  equitable  to  hold  that  the  possession  of  the  vendor  is  equivalent 
to  an  affirmation  of  title,  and  that  in  such  case  the  vendor  shall  be  held  to 
an  implied  warranty  of  title,  though  nothing  be  said  on  the  subject,  between 
the  parties.  But  if  the  property  sold  be,  at  the  time  of  the  sale,  in  the 
possession  of  a  third  person,  and  there  be  no  affirmation  or  assurance  of 
ownership,  no  warranty  of  title  should  be  implied.  If,  however,  there  be 
an  affirmation  of  title  where  the  vendor  is  not  in  possession,  the  vendor 
should  be  subjected  to  the  same  liability  as  if  he  had  the  possession  of  the 
property." 

"See  cases  cited  in  Burdick  on  Sales  (3rd  ed.)  110-113. 

"Personal  Property  Law  §  94  (4). 

"Personal  Property  Law  §  96  (1)    (2). 
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In  the  leading  case  of  Hoe  v.  Sanborn**  the  Court  of  Appeals 
held  that  upon  the  sale  of  a  chattel  by  the  manufacturer,  a  war- 
ranty is  implied  that  the  article  sold  is  free  from  any  latent  defect, 
growing  out  of  the  process  of  manufacture.  Where,  however, 
there  is  a  latent  defect  in  the  materials  employed,  the  manufacturer 
is  liable,  as  upon  implied  warranty,  only  where  it  is  proved  or 
is  to  be  presumed  that  he  knew  of  the  defect.  The  engagement 
of  the  manufacturer,  it  will  be  observed,  is  not  an  absolute  one 
that  the  goods  which  he  has  undertaken  to  supply  for  a  particular 
purpose,  are  reasonably  fit  for  that  purpose;  but  only  that  they 
are  free  from  latent  defects  (rendering  them  unfit)  due  to  the 
process  of  manufacture,  and  to  defects  in  materials  which  were 
known  to  him,  or  which  he  would  have  discovered  had  he  exer- 
cised due  care.  According  to  this  case,  the  theory  of  the  common 
law  in  respect  to  implied  warranties,  rests  upon  the  deceit  of  the 
vendor  in  not  disclosing  defects  of  which  the  probability  of  his 
knowledge  is  so  great  that  its  existence  is  presumed.  Hence, 
"a  dealer  does  not  impliedly  warrant  against  latent  defects,  except 
where  the  sale  of  the  article  by  him  is  in  and  of  itself  legally 
equivalent  to  a  positive  affirmation  that  the  article  has  certain  in- 
herent qualities  inconsistent  with  the  claimed  defects."  Save  in 
this  narrow  class  of  cases,  the  dealer  is  not  responsible  for  latent 
defects,  rendering  the  article  unfit  for  the  particular  purpose  to 
which  it  is  to  be  put  by  the  purchaser,  in  the  absence  of  an  express 
warranty  or  fraud.*'  All  of  this  is  changed  by  the  statute.  One 
who  sells  goods,  whether  he  is  a  grower,  manufacturer  or  dealer, 
engages  that  they  are  reasonably  fit  for  the  particular  purpose  for 
which  they  are  bought,  when  it  appears  that  the  buyer  relies  on  the 
seller's  skill  and  judgment;  and,  if  the  goods  are  sold  by  descrip- 
tion, he  engages  that  they  are  merchantable  goods  of  that 
description.*' 

REMEDY  EOR  BREACH  OE  WARRANTY. 

Upon  this  topic  the   law  of   New   York  has  been   radically 
changed  by  the  statute.     Our  courts  had  followed  Thornton  v. 

"(i860)  21  N.  Y.  552,  78  Am.  Dec.  163. 

"American  Forcite  Powder  Co.  v.  Brady  (1896)  4  App.  Div.  95,  38  N. 
Y.  Supp.  545  (powder  unfit  for  use  in  blasting)  ;  Healy  v.  Brandon  (1890) 
66  Hun  515,  50  N.  Y.  St.  Rep.  152  (hides  unfit  for  tanning). 

''See  Personal  Property  Law  §  95  and  Bristol  Tramways  Co.  v.  Fiat 
Motors  L.  R.  [1910]  2  K.  B.  831,  79  L.  J.  K.  B.  1107,  applying  the  same 
provisions  in  the  English  Sale  of  Goods  Act. 
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Wynn"  and  Street  v.  Blay*^  in  holding  that  the  only  remedy  for 
a  breach  of  warranty,  as  distinguished  from  a  breach  of  condition, 
was  an  action  for  damages.  As  early  as  1842,  the  rule  was  stated 
by  the  Supreme  Court  in  the  following  terms : 

"Where  there  is  a  warranty  on  a  sale  of  goods  without  fraud, 
and  no  stipulation  in  the  contract  that  the  goods  may  be  returned, 
the  vendee  has  no  right  to  annul  the  contract  without  the  consent 
of  the  vendor.    The  only  remedy  is  by  an  action  on  the  warranty." 

The  court  added : 

"Even  where  a  contrary  principle  has  been  acted  on,  it  seems  to 
have  been  done  rather  out  of  deference  to  local  custom  operating 
an  exception  to  the  common  law  of  England,  than  as  impugning 
the  correctness  of  the  general  rule."** 

Under  the  statute,  what  the  court  understood  to  be  "a  local 
custom  operating  an  exception  to  the  common  law"  has  become  the 
law  itself,  as  shown  by  the  following  section : 

"i  Where  there  is  a  breach  of  warranty  by  the  seUer,  the  buyer 
may,  at  his  election, 

(a)  Accept  or  keep  the  goods  and  set  up  against  the  seller  the 
breach  of  warranty  by  way  of  recoupment  in  diminution  or  extinc- 
tion of  the  price ; 

(b)  Accept  or  keep  the  goods  and  maintain  an  action  against 
the  seller  for  damages  for  the  breach  of  warranty ; 

(c)  Refuse  to  accept  the  goods,  if  the  property  therein  has  not 
passed,  and  maintain  an  action  against  the  seller  for  damages  for 
the  breach  of  warranty; 

(d)  Rescind  the  contract  to  sell  or  the  sale  and  refuse  to  re- 
ceive the  goods,  or  if  the  goods  have  already  been  received,  return 

"(1827)  12  Wheat.  183,  193.  "If  the  sale  be  absolute,  and  there  be  no 
subsequent  agreement  or  consent  of  the  vendor  to  take  back  the  article, 
the  contract  remains  open,  and  the  vendee  is  put  to  his  action  upon  the 
warranty,  unless  it  be  proved  that  the  vendor  knew  of  the  unsoundness  of 
the  article,  and  the  vendee  tendered  a  return  of  it  within  a  reasonable 
time." 

"(1831)  2  B.  &  Ad.  456,  462.  "It  is  clear  that  the  purchaser  cannot  by 
his  own  act  alone,  unless  in  the  excepted  cases  above  mentioned,  re-vest 
the  property  in  the  seller,  and  recover  the  price  when  paid,  nor,  by  the 
same  means,  protect  himself  from  the  payment  of  the  price." 

**Voorhees  v.  Earl  (1842)  2  Hill  288.  The  same  doctrine  has  been 
asserted  recently  in  other  States.  Hafer  v.  Cole  (Ala.  1912)  57  So.  757, 
759:  "By  the  weight  of  authority,  the  vendee  cannot,  in  the  absence  of 
fraud  or  an  agreement  giving  him  the  right,  rescind  an  executed  contract 
of  sale  for  mere  breach  of  warranty;  his  remedy  in  such  cases  being  on 
the  warranty."  Gay  Oil  Co.  v.  Roach  (1910)  93  Ark.  454,  125  S.  W. 
122,  27  L.  R-  A.  [n.  s.]  914.  i37  Am.  St.  R.  95;  McCormick  Harvesting 
Machine  Co.  v.  Fields  (1903)  90  Minn.  161,  95  N.  W.  886:  "A  breach  of 
warranty  does  not  rescind  a  sale,  or  give  the  vendee  a  right  to  rescind,  but 
merely  a  right  of  action  for  damages."  Poirier  Mfg.  Co.  v.  Kitts  (1909) 
18  N.  D.  556.  560,  lao  N.  W.  558. 


SALES  OF  GOODS  STATUTES.  399 

them  or  offer  to  return  them  to  the  seller  and  recover  the  price  or 
any  part  thereof  which  has  been  paid. 

2  When  the  buyer  has  claimed  and  been  granted  a  remedy  in 
any  one  of  these  ways,  no  other  remedy  can  thereafter  be  granted. 

3  Where  the  goods  have  been  delivered  to  the  buyer,  he  cannot 
rescind  the  sale  if  he  knew  of  the  breach  of  warranty  when  he  ac- 
cepted the  goods,  or  if  he  fails  to  notify  the  seller  within  a  reason- 
able time  of  the  election  to  rescind,  or  if  he  fails  to  return  or  to 
offer  to  return  the  goods  to  the  seller  in  substantially  as  good  con- 
dition as  they  were  in  at  the  time  when  the  property  was  trans- 
ferred to  the  buyer.  But  if  deterioration  or  injury  of  the  goods 
is  due  to  the  breach  of  warranty,  such  deterioration  or  injury  shall 
not  prevent  the  buyer  from  returning  or  offering  to  return  the  goods 
to  the  seller  and  rescinding  the  sale."" 

It  will  be  observed  that  subsections  i  (a)  and  (b)  reject  the 
doctrine  applied  in  the  Coplay  Iron  Company  and  the  Health  Dry 
Gas  Company  Cases,  referred  to  in  an  earlier  part  of  this  article 
and  put  the  law  in  this  State  in  accord  with  that  prevailing  in 
England,  and  in  most  of  our  jurisdictions.  Subdivision  i  (c) 
works  no  change.  Subdivision  i  (d)  permits  a  rescission  in  any 
case  of  warranty,  without  respect  to  its  importance  (thus  differ- 
ing from  the  rule  in  Louisiana"^)  ;  and  whether  the  title  has  passed 
or  not.  Subdivision  3  limits  the  exercise  of  the  right  of  rescission, 
somewhat,  and  promises  to  be  a  fruitful  source  of  litigation  in 
cases  where  the  vendee  seeks  to  rescind.  Subdivision  2  is  also 
restrictive  upon  the  vendee.  If  he  rescinds,  for  the  breach  of  any 
sort  of  warranty  he  cannot  recover  damages;  and  he  must  return 
the  goods  or  offer  to  return  them  to  the  seller.  Subdivisions  4  and 
5  contain  rules  for  determining  the  rights  of  parties,  after  rescis- 
sion by  the  purchaser,  and  subdivisions  6  and  7  regulate  the  ques- 
tion of  damages  where  the  sale  transaction  is  not  rescinded. 

STATUTE  OF  FRAUDS. 

Here  again  The  Uniform  Sales  Act  works  a  considerable  change 
in  New  York  law.  Before  its  passage  the  test  applied  by  our 
courts  for  determining  whether  a  particular  contract  was  one  for 
the  sale  of  goods,  and  thus  within  the  statute,  or  one  for  work, 

"Personal  Property  Law  §  150.  Subsections  4,  5,  6  and  7  are  not  re- 
printed above. 

"In  that  State,  the  buyer  is  entitled  to  rescind  only  when  the  defect  in 
the  goods  is  such  that  had  they  been  known  to  the  buyer  he  would  not 
have  purchased.  Melangon  v.  Robichaux  (1841)  17  La.  [o.  s.]  97.  If  the 
buyer  retains  the  property  with  knowledge  of  its  defects  he  is  entitled  to 
commensurate  reduction  in  price.  Templeman  Bros.  L.  Co.  v.  Fairbanks, 
Morse  &  Co.  (1912)  129  La.  983,  57  So.  309. 
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labor  and  materials,  and  thus  without  the  statute,  was  the  "de- 
liverability  test."  If  the  goods  were  in  solido  at  the  time  of  the 
contract,  and  thus  deUverable,  the  transaction  was  for  the  sale  of 
goods;  but  if  the  goods  were  to  be  made  thereafter,  it  was  for 
work,  labor  and  materials.'^  The  statute  substitutes  for  this  a 
modified  form  of  the  "special  order  test"  of  the  Massachusetts 
courts,  as  follows: 

"The  provisions  of  this  section  apply  to  every  such  contract  or 
sale,  notwithstanding  that  the  goods  may  be  intended  to  be  delivered 
at  some  future  time  or  may  not  at  the  time  of  such  contract  or 
sale  be  actually  made,  procured,  or  provided,  or  fit  or  ready  for 
delivery,  or  some  act  may  be  requisite  for  the  making  or  complet- 
ing thereof,  rendering  the  same  fit  for  delivery;  but  if  the  goods 
are  to  be  manufactured  by  the  seller  especially  for  the  buyer  and 
are  not  suitable  for  sale  to  others  in  the  ordinary  course  of  the 
seller's  business,  the  provisions  of  this  section  shall  not  apply.""*' 

If  a  change  were  to  be  made  from  existing  law,  it  seems  un- 
fortunate not  to  have  adopted  without  change  the  English  rule  on 
this  topic,  as  formulated  in  Lee  v,  GriMn/'*  and  the  Sale  of  Goods 
Act.""*  This  rule  has  been  declared  absolutely  logicaP"  and  the 
one  to  be  preferred  upon  principle.^^ 

Other  important  changes  in  the  law  of  sales  in  New  York  have 
been  wrought  by  the  statutes  referred  to  at  the  opening  of  this 
article;  but  enough  have  been  pointed  out  to  convince  the  prac- 
titioner that  he  needs  to  make  a  thorough  study  of  their  provisions, 
before  undertaking  to  advise  his  clients  or  to  conduct  a  litigation 
in  this  branch  of  the  law.  Not  a  little  of  the  learning  which  he 
acquired  in  former  years  is  now  in  sore  need  of  revision  and 
correction. 

Francis  M.  Burdick. 
Coi^uMBiA  University. 

"Downs  V.  Ross  (1840)  23  Wend.  270;  Cooke  v.  Millard  (1875)  65  N. 
Y.  352. 

"Personal  Property  Law  §  85  (2). 

"(1861)  I  B.  &  S.  272.  Lord  Blackburn  said:  "I  think  that  in  all 
cases,  in  order  to  ascertain  whether  the  action  ought  to  be  brought  for 
goods  sold  and  delivered,  or  for  work  and  labour  done  and  materials  pro- 
vided, we  must  look  at  the  particular  contract  entered  into  between  the 
parties.  If  the  contract  be  such  that,  when  carried  out,  it  would  result 
in  the  sale  of  a  chattel,  the  party  cannot  sue  for  work  and  labour;  but  if 
the  result  of  the  contract  is  that  the  party  has  done  work  and  labour 
which  ends  in  nothing  that  can  become  the  subject  of  a  sale,  the  party 
cannot  sue  for  goods  sold  and  delivered." 

"56  and  57  Vict,  chapter  71  §  4  (2). 

•^illiston  on  Sales  §  .SS- 

•'Dwight,  C.  in  Cooke  v.  Millard  (1875)  65  N.  Y,  352,  360. 


DECLARING  DIVIDENDS  FOR  FUTURE 
STOCKHOLDERS. 

When  dividends  on  the  capital  stock  of  corporations  are  de- 
clared, it  is  the  custom  of  some  companies  to  make  them  payable 
to  those  who  are  stockholders  of  record  on  the  date  of  the  declara- 
tion; or  at  the  exact  time  of  the  declaration;  or  at  the  close  of 
business  on  the  day  when  the  declaration  is  made;  and  of  other 
companies  to  provide  that  they  shall  be  paid  to  those  who  shall 
be  stockholders  of  record  at  some  future  date,  subsequent  to  the 
date  of  declaration.  An  inspection  of  the  dividend  notices  pub- 
lished by  many  corporations  in  the  newspapers,  would  appear  to 
indicate  that  most  companies  do  undertake  to  make  dividends 
payable  to  those  who  shall  be  the  stockholders  of  record  at  some 
date  subsequent  to  that  when  the  dividend  is  declared.  And  Mr. 
Cook  in  his  work  on  Corporations,^  says : 

"When  a  dividend  is  made  payable  on  a  day  subsequent  tc 
the  day  on  which  it  is  formally  declared,  it  belongs  to  the  stock- 
holder who  owns  the  shares  on  the  day  the  dividend  is  declared, 
and  not  to  the  owner  at  the  time  it  is  payable,  unless,  of  course,  the 
resolution  declaring  the  dividend  makes  it  payable  to  stockholders 
of  record  of  a  later  date." 

In  many  instances,  the  matter  may  be  sufficiently  regulated  by 
special  provisions  in  the  articles  of  incorporation,  or  in  the  by-laws, 
of  the  companies,  or  by  special  agreement  between  the  parties  con- 
cerned, or  by  stock  exchange  rules  controlling  in  the  g^ven  in- 
stance, and  such  cases  are  not  within  the  particular  scope  of  the 
present  discussion.  The  purpose  of  this  article  is  to  consider 
whether,  apart  from  any  question  of  the  construction  or  eflFect  of 
such  special  provisions,  or  contracts,  or  the  closing  of  transfer 
books,  or  generally  of  estoppel,  a  board  of  directors  has  the  power 
to  determine  by  resolution,  at  the  time  of  declaring  the  dividend, 
that  it  shall  belong  only  to  persons  who  shall  be  the  record  owners 
of  the  stock  at  some  date  subsequent  to  the  time  when  the  dividend 
is  declared.  And  notwithstanding  the  power  of  stockholders  to 
protect  themselves  against  such  action  of  the  board,  by  special 
agreements,  the  question  of  what  the  rule  of  law  is,  concerning  the 
power  of  a  board  to  take  such  action,  is  from  many  points  of  view 
of  substantial  interest. 

H6th  ed.)  §  539- 
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Authorities  which  could  be  said  in  a  literal  sense  to  deal  with 
the  exact  point  itself  are  few  and  inconclusive.  But  there  are 
numerous  decisions  which  apply,  in  other  connections,  principles 
which  would  appear  to  have  a  controlling  influence  upon  the 
proper  disposition  of  the  question  now  under  discussion. 

For  example,  in  the  case  of  Jones  v.  Terre  Haute  &  Richmond 
R.  R.  Company,^  Jones,  the  plaintiff,  became  the  record  owner  of 
stock  in  the  defendant  company,  at  least  as  early  as  December 
1 6,   1856,  and  held  a  stock  certificate  dated  December  3,   1856. 
On  December  17th  the  defendant  declared  a  stock  dividend  of 
20  per  cent.,  to  be  "paid  to  the  holders  of  stock  at  the  close  of  the 
fiscal  year,  November  thirtieth."     Plaintiff's  right  to  participate 
in  that  dividend   was   denied   by   the   company,   and   the   action 
was  brought  to  recover  the  dividend.     The  discussion  turned  to 
a  considerable  extent  on  other  facts  which  are  here  immaterial. 
But  the  articles  of  incorporation  and  the  by-laws  contained  no 
special  provisions  militating  against  the  plaintiff's  claim,  and  it 
was  held  by  the  court  that  the  plaintiff  was  entitled  to  recover. 
This  was  an  instance  where  the  directors  attempted  to  confine  the 
dividend  to  those  who  were  stockholders  at  a  date  prior  to  the 
declaration,  but  the  reasoning  of  the  court  would  apply  equally 
well  to  an  attempt  to  make  the  dividend  payable  only  to  stock- 
holders of  record  at  some  future  date.    The  main  principle  relied 
upon  was  that  as  plaintiff  was  in  fact  a  stockholder  of  record 
at  the  time  when  the  dividend  was  declared,  he  was  absolutely 
entitled,  as  against  the  company,  to  receive  credit  for  the  same, 
and  that  it  was  not  within  the  power  of  the  board  of  directors 
to  decide  that  the  dividend  should  be  paid  to  some  one  else  instead. 
As  stated  in  the  opinion  of  Reynolds,  C : 

"It  is  certainly  true,  as  a  general  rule,  that  a  stockholder  in  a 
corporation  has  an  interest,  in  proportion  to  his  stock,  in  all 
the  corporate  property,  and  has  a  right  to  share  in  any  surplus  of 
profits  arising  from  its  use  and  employment  in  the  business  of 
the  company;  and  this  legal  right  does  not  depend  upon  the 
question  whether  he  is  a  stockholder  of  long  standing  or  of  re- 
cent date.  The  moment  a  person  becomes  a  stockholder  in  a  cor- 
poration all  the  incidents  of  interest  or  quasi  ownership  in  the 
corporate  property  attach." 

"As  has  been  said,  before  a  dividend  is  declared,  all  the  proi>- 
erty  of  the  corporation  belongs,  in  fact,  jointly  to  all  the  stock- 
holders, the  legal  title  being  in  the  corporate  body  and  its  affairs 


*(i874)  57  N.  Y.  196. 
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managed  by  the  directors  as  trustees  for  the  stockholders.  After 
a  dividend  is  declared,  each  stockholder  has  a  right  in  severalty 
to  his  particular  proportion;  and  this  right  cannot,  I  think,  be 
abridged  by  any  discrimination  of  the  directors  in  any  form  what- 
ever    *     *     *."* 

Jermain  v.  The  Lake  Shore  and  Michigan  Southern  Ry.  Co.* 
related  to  a  case  of  a  lo  per  cent,  preferential  guaranteed  stock, 
on  which  no  dividend  for  the  period  in  question  had  yet  been  de- 
clared. Action  was  brought  by  a  holder  of  the  stock  who  had  ac- 
quired his  title  long  subsequent  to  the  period  for  which  no  divi- 
dends had  been  declared,  and  he  sought  to  compel  the  defendant 
company,  on  grounds  stated,  to  declare  and  pay  those  dividends  to 
him.  In  stating  their  agreement  with  the  position  of  the  plaintiflF, 
the  court  take  occasion  to  discuss  the  general  subject  of  the  rights 
of  stockholders  to  receive  dividends  declared,  under  various  cir- 
cumstances.   As  stated  by  Earl,  /.,  in  the  opinion  of  the  court : 

"The  certificate  issued  to  the  plaintiff  was  not  itself  the  stock, 
but  only  the  evidence  thereof.  The  stock  had  been  in  existence 
from  the  time  it  was  issued  in  1857,  owned,  if  it  had  been  from 
time  to  time  transferred,  by  the  successive  transferees  thereof. 
A  share  of  stock  represents  the  interest  which  the  shareholder  has 
in  the  capital  and  net  earnings  of  the  corporation.  The  interest 
is  of  an  abstract  nature,  that  is  the  shareholder  cannot  by  any  act 
of  his,  nor  ordinarily  by  any  act  of  the  law,  reduce  it  to  posses- 
sion. He  can  take,  and  is  entitled  to  take,  the  surplus  profits 
when  a  dividend  has  been  declared  by  the  proper  officers  of  the 
corporation,  and  upon  dissolution  of  the  corporation  he  can  take 
his  share  of  the  assets  thereof  left  for  distribution,  pro  rata,  among 
the  shareholders.  The  corporation  represents  the  whole  body  of 
the  shareholders  and  to  it,  before  a  dividend  has  been  declared, 
belong,  in  solido,  all  the  assets  in  which  the  shareholders,  as  such, 
are  interested.  When  a  dividend  has  once  been  declared  out  of 
net  earnings,  the  amount  of  such  dividend  is  no  longer  a  part  of 
the  assets  of  the  company,  but  is  appropriated  or  set  apart  for 
the  shareholders.  They  receive  credit  for  the  dividends  and  the 
corporation  simply  holds  them  as  their  trustee.  Therefore,  before 
a  dividend  has  been  declared,  a  share  of  stock  represents  the  whole 
interest  which  the  shareholder  has  in  the  corporation,  and  when 
he  transfers  his  stock  he  transfers  his  entire  interest  and  divi- 
dends subsequently  declared,  without  reference  to  the  source  from 
which  or  the  time  during  which  the  funds  divided  were  acquired 
by  the  corporation,  necessarily  belong  to  the  holder  of  the  stock 
at  the  time  of  the  declaration.  But  when  the  dividend  has  once 
been  declared  and  credited  to  the  shareholder,  the  amount  there- 

*lbid.  205.     See  also  Goodwin  v.  Hardy  (1869)  57  Me.  143. 
*(i883)  91  N.  ¥.483. 
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of  has  been  separated  from  the  assets  of  the  corporation  and  been 
appropriated  to  his  use.  It  is  then  no  longer  represented  by  his 
stock,  and  is  no  longer  an  incident  thereof;  and  hence  when  he 
transfers  his  stock  he  does  not  transfer  his  dividend,  which  re- 
mains subject  to  his  control."'* 

In  the  case  of  Hill  v.  N ewichawanick  Co.^  it  appeared  that 
a  board  of  directors  on  January  25,  1873,  declared  a  dividend  pay- 
able on  that  day  and  another  dividend  payable  on  a  subsequent 
date.  On  that  day  the  plaintiff  owned  certain  shares  of  stock  of 
the  company.  In  July  of  the  same  year  he  sold  that  stock,  and  in 
November  the  second  dividend  above  referred  to,  became  payable. 
The  court  says  that  this  dividend,  having  been  declared  in  the 
previous  January, 

"would  not  be  transferred  to  a  subsequent  purchaser  of  the  stock 
without  special  agreement  *  *  *,  It  was  a  divided  share  of  past 
earnings,  and  became,  in  law,  a  severed  indebtedness  payable  to 
the  then  owner  of  the  stock,  without  regard  to  subsequent  trans- 
fers of  such  stock. "'^ 

In  Manning  v.  Quicksilver  Mining  Co.,^  it  appeared  that  the 
owner  of  certain  stock  carrying  guaranteed  dividends  payable  an- 
nually if  earned,  sold  his  stock  to  one  person,  and  his  right  to 
receive  the  dividends  thereon,  for  the  current  year,  not  yet  de- 
clared, to  another  person.  It  was  held  that  as  the  stock  had  been 
transferred  before  any  dividend  was  declared,  the  transfer  carried 
with  it  the  right  to  receive  future  dividends.' 

The  same  point  is  illustrated  in  cases  where  the  owner  of  stock 
dies,  and  the  question  is  whether,  at  the  time  of  his  death,  the 
dividend  had  become  part  of  the  principal  of  his  estate,  or  there- 
after represented  income.  Thus  in  Matter  of  Kernochan^'^  the 
owner  of  the  stock  died  between  the  date  of  declaration  and  the 
date  when  the  dividend  was  made  payable,  and  it  was  held  that 
the  dividend  constituted  a  part  of  the  principal  of  his  estate  and 
thus  passed  to  trustees  under  his  will,  and  was  not  income.  In 
Lowry  v.  Farmers'  Loan  &  Trust  Co.,^^  the  testator  left  certain 

'Also  Wheeler  v.  Northwestern  Sleigh  Co.  (1889)  39  Fed.  347. 

•(N.  Y.  1876)   8  Hun  459;  affd.   (1877)   7i  N.  Y.  593,  and  expressly 
approved  in  84  N.  Y.  157,  179. 

*To  the  same  effect  are  Boardman  v.  Ry.  Co.   (1881)   84  N.  Y.  157; 
Hopper  V.  Sage  (1889)   112  N.  Y.  530, 
'(N.  Y.  1881)  24  Hun  360. 
•Also  Bright  v.  Lord  (1875)  51  Ind.  272. 
"(1887)  104  N.  Y.  618. 
"(1902)   172  N.  Y.  137. 
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corporate  stock  on  which  a  dividend  was  declared  after  his  death, 
and  it  was  held  that  this  constituted  income.** 

The  same  principle  is  presented  in  another  aspect  in  People  ex 
rel.  U.  S.  Trust  Co.  v.  Barker,^^  where  on  December  7,  1893,  a 
board  of  directors  declared  a  dividend  payable  January  10,  1894. 
It  appeared  that  January  8th,  1894,  was  the  date  fixed  by  statute 
for  ascertaining  what  should  be  assessable  as  the  capital  of  the 
corporation  liable  to  taxation.  The  question  was,  whether  or  not 
the  property  represented  by  the  dividend  was,  on  January  8,  tax- 
able as  a  part  of  the  company's  existing  surplus.  It  was  held  that 
upon  the  declaration  of  the  dividend  the  fund  ceased  to  be  the 
property  of  the  corporation.** 

All  the  authorities  cited  deal,  it  is  true,  merely  with  the  rights 
of  stockholders  in  cases  where  the  directors  had  not  attempted  to 
change  them  by  special  action.  But  the  grounds  on  which  the 
decisions  are  based  are  such  as  to  indicate  that  no  such  special 
action  if  taken  could  operate  to  effect  any  change. 

It  might  be  said  that  as  the  directors,  within  limits,  need  not 
declare  any  dividend  at  all,  they  are  therefore  in  a  position  to  de- 
clare one  subject  to  conditions,  or  on  special  terms.  But  the  dif- 
ficulty with  that  position  is,  that  while  under  ordinary  circum- 
stances the  question  of  whether  a  dividend  is  to  be  declared,  must 
be  left  to  the  directors  to  decide,*"*  yet  they  act  in  a  fiduciary  capa- 
city, and  their  conduct  is  subject  in  proper  cases  to  control,*'  and 
the  real  ownership  of  the  fund,  though  not  the  unrestrained  right 
to  possession  of  it,  is  in  the  last  resort  in  the  stockholders  through 
the  medium  of  their  corporation.  The  fact  that  the  directors,  be- 
ing agents,  may  decide  when  to  distribute,  and  how  much,  does  not 
empower  them  to  change  the  rule  of  law  as  to  the  persons  entitled 

"Also  Matter  of  Kernochan  (1887)  104  N.  Y.  618^  626-630.  As  to  the 
question  of  apportionment,  under  Code  Civ.  P.  §  2720,  see  Matter  of  Kane 
(N.  Y.  1901)  64  App.  Div.  566. 

"(N.  Y.  1895)  86  Hun  131. 

"For  the  distinction  between  the  liability  at  law  of  the  corporation 
owing  dividends  to  its  stockholders,  the  money  to  pay  which  has  never 
been  severed  from  the  mass  of  the  corporate  property,  but  to  all  intents 
and  purposes  remains  a  part  of  it,  and  the  liability  in  equity  of  directors 
who  have  set  apart  money  in  a  distinct  fund,  to  pay  the  dividends,  and 
who  hold  that  fund  as  the  trustees  of  the  stockholders,  but  refuse  to  dis- 
tribute it,  see  Searles  v.  Gebbie  (N.  Y.  1906)  115  App.  Div.  778,  affd. 
(1907)  190  N.  Y.  533. 

"Burden  v.  Burden  (1899)  159  N.  Y.  287,  308;  Williams  v.  Western 
Union  Tel.  Co.  (1883)  93  N.  Y.  162,  192. 

"Maeder  v.  Buffalo  Bill's  Wild  West  Co.  (1904)  132  Fed.  280,  284. 
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to  individual  ownership  of  the  pro  rata  shares  of  the  dividend 
when  declared. 

So,  further,  it  is  true  that  the  directors  may,  under  some  cir- 
cumstances, couple  the  declaration  of  a  dividend  with  conditions  or 
qualifications.  Thus  for  example  they  may  declare  a  dividend  but 
defer  the  payment  of  it;  or  make  it  payable,  if  a  further  stock 
issue  has  been  authorized,  in  new  stock,  or  if  the  situation  war- 
rants, in  bonds,  or  in  tangible  property.^'  But  in  all  these  matters 
they  are  dealing  with  the  interests  of  the  corporation,  and  arrang- 
ing details  of  the  dividend  from  that  point  of  view.  The  determ- 
ination, however,  that  a  dividend  shall  not  be  paid  to  those  who 
own  the  stock  when  it  is  declared,  does  not  fall  within  that  field. 
This  proposition  also  disposes  of  certain  "analogies"  which  were 
relied  on  by  the  court  in  Burroughs  &  Springs  v.  N.  C.  Railroad 
Co.^^  later  referred  to;  the  analogy  failed  because  the  cases  cited 
involved  no  question  of  the  powers  of  a  body  of  agents  to  interfere 
with  property  rights  not  delegated  to  their  charge. 

As  it  is,  however,  undoubted,  that  the  directors,  in  declaring  a 
dividend,  may,  as  they  very  commonly  do,  make  it  payable  at  a 
later  date,  it  might  further  be  suggested  that  if  they  also  make 
it  payable  to  those  only  who  shall  at  that  later  date  be  stockholders, 
they  are  in  effect  only  declaring  the  dividend  "as  of"  that  later 
date.  In  that  view  it  might  be  claimed  that  the  real  date  of  declar- 
ation and  the  date  of  ascertainment  of  the  stockholders  entitled  to 
payment  were  the  same,  and  therefore  that  the  scheme  would  in 
nowise  be  in  contravention  of  the  principles  laid  down  in  the  cases 
cited.  And  merely  for  the  purpose  of  the  present  discussion  it 
might  be  conceded  that  if  a  board  should  thus  really  intend  a  sort 
of  conditional  declaration,  to  become  final  at  the  later  date  if  not 
sooner  withdrawn,  it  might  properly  make  it  payable,  if  at  all,  to 
those  who  would  be  stockholders  at  that  final  date.  But  the  in- 
stances where  such  a  declaration  might  be  intentionally  made  must 
be  too  rare  to  warrant  discussion  here ;  while  if  such  was  not  the 
meaning  intended,  the  suggestion  now  under  consideration  would 
not  apply. 

The  proposition,  however,  that  the  directors  are  empowered  to 
determine  that  only  those  who  own  stock  at  some  future  date  shall 
receive  payment  of  the  dividend,  is  not  wholly  without  judicial 
support.     In  Burroughs  &  Springs  v.  N.  C.  Railroad  Co}^  the 

"Williams  v.  Western  Union  Tel.  Co.  (1883)  93  N.  Y.  162,  191-2. 

-(1872)  67  N.  C.  376. 

'*Supra. 
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court  assumes  that  directors  have  such  power,  and  also  quotes  with 
approval  from  Lindley  on  Partnership,^"  as  follows : 

"The  specific  legatee  (of  stock)  is  entitled  to  all  dividends  which 
become  payable  after  the  death  of  the  testator ;  Jacques  v.  Cham- 
bers, 2  Coll.  435 ;  Wright  v.  Warren,  4  DeG.  &  S.  367";  even  though 
the  resolution  authorizing  their  payment  may  have  been  passed 
in  his  life  time;  Clive  v.  Clive,  Kay,  600." 

As  to  this,  however,  it  may  be  said  that  if  it  were  to  be  taken 
seriously,  in  the  first  place  it  would  prove  too  much,  for  it  would 
include  even  cases  where  the  directors  say  nothing  about  confin- 
ing payment  to  those  who  shall  subsequently  acquire  stock.  But 
that  proposition  would  be  opposed  to  the  law  as  now  clearly 
settled.  In  the  next  place,  as  to  the  English  cases  cited,  so  far  as 
concerns  Jacques  v.  Chambers,  the  dividend  was  in  fact  declared 
after  the  testator's  death.  Wright  v.  Warren  has  no  bearing  on 
the  point  under  discussion.  In  Clive  v.  Clive,  the  decision  was 
placed  expressly  on  the  special  provisions  of  the  company's  char- 
ter of  incorporation  and  deed  of  settlement,  to  the  eflfect  that  no 
holder  of  shares  should  receive  any  dividend  declared  on  them 
after  he  ceased  to  be  proprietor  thereof,  but  that  such  dividend, 
should  "remain  in  suspense  until  some  other  person  shall  have 
become  proprietor  in  respect  of  the  same."  Although  action  was 
taken  on  the  dividend  before  the  testator's  death,  the  court  held 
that  as  a  matter  of  fact  the  testator  had  ceased  to  be  the  proprie- 
tor before  the  dividend  was  declared  in  the  sense  contemplated  by 
the  deed  of  settlement.  The  testator  had  in  acquiring  the  stock 
under  certain  indentures,  become  bound  by  the  terms  of  the  deed 
of  settlement.  On  these  facts,  which  were  not  known  to  the 
court  in  Burroughs  &  Springs  v.  N.  C.  Railroad  Co.^^  as  it  did  not 
have  access  to  the  report,^^  the  case  in  Kay  has  no  bearing  here. 
And  in  an  edition  of  Lindley  then  already  issued  in  England*' 
but  evidently  not  in  the  hands  of  the  court  in  the  Burroughs  Case, 
his  statement  on  the  subject  had  been  changed  to  read  as  follows: 

"A  specific  legatee  of  a  share  in  a  partnership  or  company  is 
entitled  to  all  ordinary  profits  and  dividends  declared  after  the 
testator's  death;  *  *  *.  But  profits  or  dividends  declared  be- 
fore a  testator's  death,  *  *  *  prima  facie  form  part  of  his  general 
estate,  and  do  not  pass  to  the  specific  legatee  of  the  share :  and  the 
same  rule  appHes  to  dividends  declared  before  his  death,  but  the 
actual  pavment  of  which  is  postponed  until  afterwards.    But  there 

"Page  896. 

''Supra. 

"(1872)  67  N.  C.  376,  382- 

"Edition  of  1871. 
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may  he  special  circumstances  excluding  this  rule.  As  in  Clive  v. 
Clive,  Kay,  600,  which  turned  on  the  special  wording  of  the  com- 
pany's deed  of  settlement." 

In  view,  accordingly,  of  the  well-settled  nature  of  the  rights 
of  those  who  hold  stock  when  a  dividend  is  declared,  in  cases  where 
the  directors  do  confine  themselves  to  merely  declaring  a  divi- 
dend and  directing  its  payment  at  a  later  date ;  and  of  the  general 
scope  of  the  powers  of  the  directors  in  other  respects,  in  relation  to 
dividends,  it  appears  that  apart  from  the  possible  effect  of  pro- 
visions in  charters  or  by-laws,  or  of  other  special  facts,  a  board 
of  directors  has  no  power,  in  actually  declaring  a  dividend,  to 
make  it  payable  to  those  only  who  shall  be  the  stockholders  at 
a  later  date. 

Stewart  Chai^in. 
New  York. 


EXTINGUISHMENT  OF  EASEMENTS  BY 
IMPOSSIBILITY  OF  USER. 

Suppose  that  the  owners  of  Blackacre  have  a  right  to  use  a 
well  or  wharf  situated  on  Whiteacre.  It  is  manifest  that  a  right  to 
pass  and  repass  over  Whiteacre  to  the  well  or  wharf  is  an  incident 
of  the  easement.^  Suppose  that  the  wharf  is  destroyed  by  the  act 
of  God  or  taken  by  eminent  domain;  what  is  the  eflfect  on  the 
right  to  pass  and  repass?  Suppose  that  the  owner  of  the  well 
wrongfully  destroys  it,  what  is  the  effect,  if  any,  on  the  easement? 
Or,  to  put  the  problem  in  another  way,  what  is  the  effect  of  im- 
possibility of  user  upon  an  easement? 

An  easement  is  a  liberty,  privilege  or  advantage,  without  profit, 
which  the  owner  of  one  parcel  of  land  may  have  in  the  lands  of 
another.^  It  is  a  right  of  land  against  land.  It  runs  with  the 
dominant  tenement  against  the  servient  tenement.  Hence  a  true 
easement  has  three  necessary  elements;  a  parcel  of  land  to  which 
it  is  appurtenant,  the  parcel  of  land  which  is  subject  thereto,  and 
the  right  itself,  whatever  it  may  be.'  It  is  true  that  some  states 
permit  the  creation  of  an  easement  in  gross* — that  is,  a  right  with- 
out profit  which  a  given  individual  may  have  in  the  lands  of 
another.  The  cases  supposed,  however,  will  apply  with  equal 
force  to  easements  in  gross.  The  distinction,  therefore,  between 
true  easements  and  easements  in  gross  need  not  be  further 
considered. 

I. 

An  easement  may  be  appurtenant  to  the  fee,'  or  to  some  lesser 
estate,  such  as  an  estate  for  life'  or  years.'     It  may  also  be  ap- 

^Hancock  v.  Wentworth  (Mass.  1843)  5  Mete.  446;  Central  Wharf  v. 
India  Wharf  (1878)  123  Mass.  567;  Ballard  v.  Butler  (1849)  30  Me.  94; 
Freedom  v.  Norris  (i^i)  128  Ind.  377;  Hahn  v.  Baker  Lodge  (1891) 
21  Ore.  30. 

*See  cases  collected  14  Cyc.  1139  note  2. 

*See  cases  collected  14  Cyc.  1139  note  8. 

*I4  Cyc.  1 140. 

•Weis  V.  Meyer  (1891)  55  Ark.  18. 

•Hoffman  v.  Savage  (1818)  15  Mass.  130;  Maguire  v.  Safford  (1901) 
Mass.  Land  Ct.  Dec.  58. 

*Newhoff  V.  Mayo  (1891)  48  N.  J.  Eq.  619;  see  also  Powers  v.  Harlow 
(1884)  ^i  Mich.  507,  and  cases  cited  in  notes  8  and  9. 
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purtenant  to  a  particular  structure'  on  the  land,  as  distinguished 
from  the  land  itself.  Indeed,  the  right  may  even  be  appurtenant 
to  a  portion  of  a  structure  such  as  the  second  story  of  a  build- 
ing.' The  distinction  between  an  easement  appurtenant  to  the  fee, 
and  an  easement  appurtenant  to  some  lesser  estate  or  to  a  particular 
structure  is  vital.  It  is  clear  that  the  easement  can  be  no  greater 
than  that  to  which  it  is  appurtenant.  If  the  estate  to  which  the 
easement  is  appurtenant  determines  or  if  the  thing  to  which  it  is  ap- 
purtenant is  destroyed  the  easement  must  of  necessity  perish  for 
want  of  a  dominant  estate. 

In  Weis  v.  Meyer^^  the  owners  of  Lot  A.  had  an  easement  to 
land  upon  Lot  B.,  which  touched  the  Mississippi  river.  The  river 
washed  away  the  dominant  tenement.  Held,  that  the  easement 
was  thereby  extinguished. 

In  Hoffman  v.  Savage^^  a  right  of  way  was  appurtenant  to  a 
dower  estate.  Held,  that  the  death  of  the  dowager  terminated  the 
easement. 

In  Day  v.  Walden^^  a  right  of  flowage  was  appurtenant  to  a 
particular  mill  structure.  The  mill  burned.  Held,  that  the  ease- 
ment of  flowage  determined. 

In  Cotting  v.  Boston  "  a  right  of  way  was  appurtenant  to  a 
particular  store.  The  owner  of  the  dominant  tenement  pulled 
down  this  store  and  erected  a  new  one  in  its  place  of  exactly 
similar  dimensions.    Held,  that  the  easement  was  thereby  ended. 

In  National  Guaranteed  Manure  Co.  v.  Donald^*  an  easement  to 
take  water  was  appurtenant  to  a  particular  canal.  Held,  that  the 
right  ceased  when  the  canal  was  filled  up. 

In  Hahn  v.  Baker  Lodge^^  the  plaintiff  conveyed  to  the  de- 

•Day  V.  Walden  (1881)  46  Mich.  575  (mill);  Taylor  v.  Hampton  (S.  C. 
1827)  4  McCord  96  (mill);  Nagaunee  etc.  Co.  v.  Iron  Cliffs  Co.  (1903) 
134  Mich.  264  (smelting  furnace);  National  etc.  Co.  v.  Donald  (1859)  4 
Hurl  &  N.  8  (canal);  Cotting  v.  Boston  (1909)  201  Mass.  97  (store). 

•Hahn  v.  Baker  Lodge  (1891)  21  Ore.  30. 
"(1891)  55  Ark.  18. 

"(1818)  IS  Mass.  130;  Maguire  v.  Saiford  (1901)  Mass.  Land  Ct.  Dec 
58,  accord. 

"(1881)  46  Mich.  37S.  Cf.  Hottell  v.  Farmers'  Protective  Ass'n.  (1898) 
25  Colo.  67, 

"(1909)  201  Mass.  97.  Cf.  City  Nat.  Bank  v.  Van  Meter  (1899)  59  N.  J. 
Eq.  32. 

"(1859)  4  Hurl  and  N.  8.  Jessup  v.  Loucks  (1867)  55  Pa.  St.  ^50; 
Riefler  &  Sons  v.  Wayne  etc.  Go.  (1911)  232  Pa.  St.  2&2,  accord.  •' 

"(1891)  21  Ore.  30.  Shirley  v.  Crabb  (1894)  138  Ind.  200;  Bonney  v. 
Greenwood  (1902)  96  Me.  335,  accord 
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fendant  the  second  story  of  a  certain  building  with  a  right  of  way 
to  such  second  story.  The  building  burned.  Held,  that  the  right 
of  way  determined. 

II. 

The  nature  and  extent  of  the  servient  estate  may  vary  like  the 
nature  and  extent  of  the  dominant  estate.  Sometimes  the  fee  iself 
is  made  subject  to  the  right  of  the  dominant  tenement.  On  the 
other  hand,  the  servient  tenement  may  be  only  an  estate  for  years,^' 
or  the  right  may  be  a  limited  one  such  as  to  maintain  a  railway*' 
or  a  railroad  crossing.*®  Again  the  right  may  be  only  to  use  a 
present  existing  structure  such  as  a  wharf,*"  a  privy,''"  a  well,^* 
a  stairway,^-  a  party  wall,^^  or  a  chimney.^*  Thus  the  link  which 
binds  the  dominant  to  the  servient  estate  may  be  of  varying  strength 
or  permanence.  Destruction  of  this  link,  like  destruction  of  the 
dominant  tenement  or  estate,  is  fatal  to  the  easement. 

Thus  in  Central  Wharf  v.  India  Wharp^  the  destruction  of  a 
dock  by  eminent  domain  was  held  to  terminate  the  right  to  use  it 
or  any  part  of  the  servient  tenement. 

In  Ballard  v.  Butler^^  even  the  wrongful  destruction  of  a  well 
was  held  to  have  determined  the  easement  to  use  it. 

In  the  same  way  a  right  to  use  a  particular  stairway  ends  with 
the  destruction  of  the  stairway j^'^  even  though  a  similar  stairway 
replaced  it.^* 

Again  where  two  buildings  have  a  mutual  easement  of  support 
in  a  party  wall,  destruction  of  the  wall  terminates  the  easement  and 

"Newhoff  V.  Mayo  (1891)  48  N.  J.  Eq.  619. 

"Bangs  V.  Potter  (1883)  135  Mass.  245;  Southern  Ry.  Co.  v.  City 
of  Memphis  (1899)  97  Fed.  819. 

"/«  re  Railroad  Commissioners  (1897)  91  Me.  135. 

"Central  Wharf  v.  India  Wharf  (1878)   123  Mass.  567. 

"Hancock  v.  Wentworth  (Mass.  1843)  5  Mete.  446. 

"Ballard  v.  Butler  (1849)  30  Me.  94. 

"Shirley  v.  Crabb  (1894)  138  Ind.  200;  Willard  v.  Calhoun  (1886)  70 
la.  650;  Stenz  v.  Mahoney  (1902)  114  Wis.  117;  Bonney  v.  Greenwood 
(1902)  96  Me.  335. 

""Hoffman  v.  Kuhn  (1880)  57  Miss.  746;  Heartt  v.  Kruger  (1890)  121 
N.  Y.  386;  Duncan  v.  Rodecker  (1895)  90  Wis.  i. 

*'Canny  v.  Andrews  (1877)  123  Mass.  155. 
"'(1878)  123  Mass.  567. 
"(1849)  30  Me.  94. 
"See  note  22. 

"Stenz  V.  Mahoney  (1902)  114  Wis.  117;  cf.  Cotting  v.  Boston  (1909) 
aoi  Mass.  97  and  Douglas  v.  Coonley  (1898)  156  N.  Y.  521. 
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neither  party  may  rebuild  the  wall  without  a  fresh  agreement." 
On  the  other  hand,  if  the  wall  be  injured,  but  not  destroyed,  it  may 
be  repaired,'"  though  the  decisions  are  conflicting  as  to  the  'effect 
of  destruction  of  the  buildings  leaving  the  wall  fit  for  use  after 
repairs.'^ 

III. 

As  has  been  already  shown  termination  of  the  dominant  or  of 
the  servient  estate  ends  the  easement.  In  the  one  case  there  is  no 
estate  which  can  claim  the  easement ;  in  the  other  there  is  no  estate 
on  which  the  right  can  operate.  The  same  result  was  held  to  fol- 
low where  the  right  was  appurtenant  to  a  particular  structure  or  a 
particular  structure  was  servient  thereto.  Here,  of  course,  de- 
struction of  the  structure  did  not  render  user  of  the  easement 
absolutely  impossible.  A  similar  structure  might  replace  it  and 
user,  go  on  precisely  as  if  no  accident  had  occurred.  But  private 
easements  are  not  favored  by  the  courts  because  of  their  restrictive 
character.  They  run  with  the  land  and  burden  it.  Consequently 
the  courts  have  been  very  ready  to  find  that  the  parties  intended 
to  restrict  the  right  to  some  particular  structure  which  ultimately 
would  be  destroyed  and  thereby  relieve  the  land  of  what  might 
otherwise  be  a  perpetual  servitude. 

The  same  tendency  is  apparent  with  respect  to  the  incidents  of 
an  easement.  Thus  a  right  to  use  a  particular  structure  on  the 
servient  tenement  necessarily  includes  as  an  incident  a  right  to 
pass"  and  repass  to  such  structure.'*  If  the  particular  structure  be 
destroyed,  as  has  been  shown,  the  right  to  use  it  ceases.  But  the 
right  to  pass  and  repass  thereto  may  have  been  of  considerable  in- 
cidental benefit  to  the  dominant  estate.  Yet  the  incidental  right  is 
held  to  cease  with  the  principal  right. 

In  Freedom  v.  Norris,^^  the  town  of  Freedom  had  a  right  to 
pass  and  repass  over  the  land  of  Norris  to  a  landing  on  the  White 
River.  Commerce  ceased  on  the  White  River  and  the  landing  was 
abandoned.    Held,  that  the  right  to  pass  and  repass  determined. 

"See  note  23.    Cf.  Douglas  v.  Coonley  (1898)  156  N.  Y.  521. 

"Brondage  v.  Warner  (N.  Y.  1841)  2  Hill  145.  But  repairs  cannot  be 
compelled  in  the  absence  of  express  agreement  to  repair.  Pierce  v.  Dyer 
(1872)  109  Mass.  375. 

"Hoffman  t.  Kuhn  (1880)  57  Miss.  746.  cf.  Brondage  v.  Warner  (N. 
Y.  1841)  2  Hill  145. 

*'See  note  i. 

••(iSqi)  128  Ind.  377- 
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In  Willard  v.  Calhoun^*  the  plaintiff  owned  the  west  third  of  a 
certain  building,  the  defendant  owned  the  middle  third  and  one 
Brown  the  east  third.  The  plaintiff  had  an  easement  of  passage 
over  a  stair  on  Brown's  land  and  through  the  hall  on  Calhoun's 
land  to  the  upper  floor  of  his  third  of  the  building.  By  certain 
foreclosure  proceedings  the  right  to  use  the  stair  was  lost,  but  the 
plaintiff  brought  a  bill  in  equity  to  restrain  Calhoun  from  obstruct- 
ing user  of  Calhoun's  hallway.  Held,  that  the  right  to  use  the  hall- 
way determined  with  the  right  to  use  the  stair. 

In  Mussey  v.  Union  Wharfs  the  plaintiff  had  an  easement  of 
passage  for  vessels  over  flats  to  and  from  his  land.  The  City  of 
Portland  laid  out  a  street  between  the  plaintiff's  land  and  the  water 
which  prevented  vessels  from  reaching  plaintiff's  land.  The  defend- 
ant proposed  to  build  a  wharf  on  the  flats  beyond  the  street.  Held, 
that  the  plaintiff's  easement  ceased  when  the  street  was  laid  out. 

In  Hancock  v.  Wentworth^^  the  owner  of  certain  premises  had 
the  privilege  of  using  certain  privies  on  Mill  Creek,  together  with 
a  right  to  pass  and  repass  thereto.  The  City  of  Boston  laid  out  a 
street  over  the  land  on  which  the  privies  stood  and  destroyed  them. 
The  court  in  an  elaborate  dictum  intimated  that  the  incidental  right 
to  pass  and  repass  ceased  with  the  destruction  of  the  privies. 

In  Central  Wharf  v.  India  Wharp''  the  defendant,  who  owned 
an  open  dock,  granted  the  plaintiff  the  use  thereof  together  with 
free  ingress  and  egress  thereto.  The  deed  further  provided  that 
no  building  should  be  erected  within  the  bounds  of  the  dock.  There- 
after the  City  of  Boston  constructed  a  street  between  the  shore 
line  and  the  dock  and  filled  up  the  dock.  The  defendant  then  built 
on  the  land  so  filled  and  the  plaintiff  brought  an  action  of  tort  for 
disturbance  of  his  easement.  The  Court  held  that  the  construc- 
tion of  the  street  rendered  user  of  the  easement  impossible  and 
thereby  extinguished  it;  and  that  the  right  of  ingress  and  egress, 
and  also  the  right  to  have  no  building  erected  within  the  dock  were 
incidents  of  the  principal  easement  and  determined  therewith. 

In  Bangs  v.  Potter^^  the  common  grantor  of  plaintiff  and  de- 
fendant sold  certain  lots  with  reference  to  a  plan  which  reserved 
a  strip  fourteen  feet  wide  between  the  lots  for  a  spur-track.  The 
grantees  received  the  fee  in  this  strip  subject  to  the  use  for  the 

-(1886)  70  la.  650. 
"(1856)  41  Me.  34. 
"(Mass.  1843)  5  Mete.  446. 
"(1878)  123  Mass.  567. 
"(1883)  135  Mass.  245. 
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track.  The  use  of  the  spur-track  was  abandoned  but  the  strip  re- 
mained open  and  was  used  as  a  way,  though  not  long  enough  to 
g^ve  a  prescriptive  right  to  such  use.  So  long  as  the  strip  re- 
mained open  the  various  lots  were  benefitted  by  the  additional 
light  and  air.  The  defendant  built  on  his  part  of  the  fourteen  foot 
strip  and  the  plaintiff  brought  a  bill  in  equity  to  restrain  him. 
Held,  that  the  easement  reserved  was  for  a  spur-track  only,  and 
when  this  use  was  abandoned  all  restriction  upon  the  use  of  the 
strip  ceased. 

In  Day  v.  Wdden^^  the  plaintiff  had  a  mill  to  which  was  ap- 
purtenant an  easement  to  maintain  a  dam  for  water-power.  The 
mill  burned,  and  the  defendant  (owner  of  the  servient  tenement) 
removed  the  dam  whereupon  the  plaintiff  brought  an  action  on 
the  case.  Held,  that  the  easement  was  appurtenant  to  the  particular 
mill  structure  which  burned  and  ceased  therewith. 

Cooley,  /.  said:  "Such  a  grant,  in  its  enjoyment,  is  as  perma- 
nent only  as  the  creation  of  which  it  is  an  incident,  and  necessarily 
as  unstable.  Like  the  natural  phenomenon  of  the  shadow  cast  by 
a  substance,  it  vanishes  when  the  substance  disappears." 

In  Hahn  v.  Baker  Lodge*^  the  plaintiff  conveyed  to  the  defend- 
ant the  second  story  of  a  certain  building  together  with  a  right  of 
ingress  and  egress  thereto.  The  building  burned.  Held,  that  all 
interest  which  the  defendant  had  in  the  soil  determined  and  with 
it  the  right  of  ingress  and  egress. 

In  Southern  Ry.  Co.  v.  Memphis*'^  the  defendant  city  granted 
to  the  plaintiff  the  right  to  construct  and  operate  in  certain  streets 
a  single  track  street  railway  "by  horse  or  other  animal  power." 
After  the  tracks  were  laid  it  was  found  impossible  to  operate  the 
railway  by  horse  or  other  animal  power  by  reason  of  the  steepness 
of  the  grade.  For  a  time  the  city  permitted  the  plaintiff  to  use  a 
small  dummy  engine  but  subsequently  withdrew  this  permission 
and  proposed  to  tear  up  the  tracks,  whereupon  the  plaintiff  brought 
a  bill  in  equity  to  prevent  such  removal.  The  bill  was  dismissed 
upon  the  ground  that  since  operation  in  the  prescribed  manner  was 
impossible  the  incidental  right  to  maintain  the  tracks  also  ceased. 
Lurton,  /.,  said: 

"That  which  is  only  accessory  cannot  subsist  when  the  prin- 
ciple  right  is  lost." 

"(1881)  46  Mich.  575,  586.  vSee  also  Jessup  v.  Loucks  (1867)  55  Pa.  St. 
350,  362;  Negaunee  Iron  Co.  v.  Iron  Cliffs  Co.  (1903)  I34  Mich.  264,  286, 
where  the  court  uses  the  same  figfure. 

"(1891)  21  Ore.  30.    See  ante  note  15. 

"(1899)  97  Fed.  819,  821. 
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IV. 

An  easement  to  use  a  particular  structure  ceases  when  the 
structure  is  destroyed.  The  continuance  of  the  structure  is  really 
an  unexpressed  condition  of  the  easement.  Contracts  touching  a 
particular  subject  matter  are  subject  to  a  similar  condition.*^  But 
the  condition  may  happen  in  various  ways.  The  structure  may  be 
destroyed  by  the  act  of  God,  by  the  wrongful  act  of  a  third  party, 
by  eminent  domain  or  by  the  wrongful  act  of  either  party  to  the 
easement.  As  has  been  already  shown  destruction  of  the  structure 
by  the  act  of  God,  by  eminent  domain  or  by  the  act  of  the  owner 
of  the  dominant  tenement  terminates  the  easement  and  its  incidents. 
By  analogy  the  same  result  should  be  reached  where  the  structure 
is  destroyed  by  the  wrongful  act  of  a  third  party.  In  all  these 
cases  the  condition  has  happened  without  any  fault  on  the  part  of 
the  owner  of  the  servient  tenement.  While  therefore,  the  wrong- 
doer may  be  held  responsible  in  damages*'  and  compensation  may 
be  obtained  in  eminent  domain  proceedings**  no  right  either  in 
law  or  in  equity  continues  against  the  servient  tenement. 

Suppose,  however,  that  the  servient  structure  be  destroyed 
wrongfully  by  the  owner  of  the  servient  tenement.  It  is  still  true 
that  the  condition  which  terminates  the  easement  has  happened.  Yet 
it  has  happened  by  the  wrong  of  the  party  whose  estate  is  sub- 
ject to  the  easement.  One  case  intimates  that  at  law  the  ease- 
ment has  determined.*"  But  the  rights  of  the  parties  in  equity 
seem  to  be  open  upon  the  authorities. 

The  question  involves  several  conflicting  principles.  In  the 
first  place  it  is  a  familiar  maxim  that  a  man  shall  not  profit  by 
his  own  wrong.  But  this  maxim  would  scarcely  enable  the  chan- 
cellor to  decree  that  the  easement  should  be  appurtenant  to  the 
fee.  Such  a  decree  would  give  the  dominant  tenement  an  abso- 
lute easement  instead  of  a  conditional  one.     Moreover,  it  would 

**Scruggs  V.  Driver  (1857)  31  Ala.  274;  Fritzler  v.  Robinson  (1886) 
70  la.  500;  Gibson  v.  Pelkie  (1877)  37  Mich.  380;  Blake  v.  Lobb's  Estate 
(1896)  no  Mich.  608;  Cook  v.  Andrews  (1880)  36  Oh.  St  174;  Muhlen- 
berg V.  Henning  (1887)  116  Pa.  St.  138;  United  States  v.  Charles  (i8g6) 
74  Fed.  142;  Ridgley  v.  Conewago  Iron  Co.  (1893)  53  Fed.  988;  Couturier 
V.  Hastie  (1856)  s  H.  L.  Cas.  673;  Lord  Clifford  v.  Watts  (1870)  L.  R. 
5  C.  P.  576. 

*^allard  v.  Butler  (1849)  30  Me.  94. 

**Hancock  v.  Wentworth  (Mass.  1843)  S  Mete.  446,  semhle;  Central 
Wharf  V.  India  Wharf  (1878)  123  Mass.  567,  semble,  though  not  if  the 
easement  has  been  previously  terminated  by  the  act  of  God.  Shawmut 
Nat.  Bank  v.  Boston  (1875)  "8  Mass.  125. 

•Ballard  v.  Butler  (1849)  30  Me.  94. 
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by  judicial  decree  make  for  the  parties  a  bargain  which  they  never 
made  for  themselves.  Cases  touching  the  reformation  of  instru- 
ments declare  that  the  chancellor  has  no  power  to  make  a  con- 
tract for  the  parties.*"  It  may  well  be  doubted,  therefore,  whether 
the  court  could  properly  make  such  a  decree. 

The  same  argument  applies  in  principle  to  a  decree  which 
would  compel  the  restoration  of  the  structure  destroyed.  The 
contract  of  the  parties  attached  the  easement  to  a  particular  struc- 
ture. That  structure  has  ceased  to  exist.  No  power  can  bring 
back  that  particular  building.  The  most  that  can  be  done  is  to 
create  a  new  building  which  is  precisely  similar.  But  the  parties 
have  not  attached  the  easement  to  this  new  building.*'  To  forge 
the  connecting  link  a  new  bargain  is  required.  True,  it  may  be 
urged  that  easements  are  created  by  prescription.  To  this  ex- 
tent the  law  does  in  effect  make  a  contract  for  the  parties — upon 
the  somewhat  violent  fiction  that  adverse  user  for  the  prescriptive 
period  is  evidence  of  a  lost  grant.  But  this  is  an  anomaly  which 
would  scarcely  warrant  the  chancellor  in  making  a  new  bargain 
for  the  parties. 

Moreover,  another  principle  or  rather  practice  of  courts  of 
Chancery  points  to  the  same  result.  Equity  is  very  slow  to  as- 
sume the  burden  of  superintending  the  erection  of  structures.  It 
is  true  that  equity  in  a  clear  case  may  compel  the  removal  of  a 
structure.  But  that  is  the  converse  of  the  problem  here.  More- 
over destruction  involves  far  less  superintendence  than  construc- 
tion. And  in  this  case  the  construction  (if  ordered)  raises  prob- 
lems of  peculiar  nicety  since  the  new  building  must  exactly  cor- 
respond to  the  old.  In  one  case,  it  is  true,  equity  did  order  the 
installation  of  a  heating  apparatus.**  But  this  case  comes  very 
close  to  the  boundary  of  affirmative  relief.  It  seems  likely  there- 
fore, that  this  practical  consideration  would  weigh  heavily  with 
the  chancellor. 

In  view  of  these  conflicting  principles  even  a  tentative  prophecy 
seems  of  doubtful  value.  The  most  that  can  be  said  is  that  each 
case  must  be  rested  on  its  own  particular  facts.  If  the  injury  to 
the  plaintiff  were  great  and  irreparable,  and  if  the  court  could 
efficiently  grant  relief  it  may  be  that  the  court  would  set  off  the 

"Gun  V.  McCarthy  (1884)  L.  R.  Ir.  13  Ch.  D.  304.  See  also  Grant 
Marble  Co.  v.  Abbott  (1910)  142  Wis.  279;  Glass  v.  Hulbert  (1869)  102 
Mass.  24,  44 

"Cotting  V.  Boston  (1909)  201  Mass.  97.  Stenz  v.  Mahoney  (1902) 
114  Wis.  117. 

"Jones  V.  Parker  (1895)  163  Mass.  564. 
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wrong  of  the  defendant  against  the  impropriety  of  making  a 
contract  by  judicial  decree.  But  if  damages  would  substantially 
compensate  the  plaintiff,  the  court  would  have  a  strong  tendency 
to  overlook  some  inadequacy  in  the  relief  and  leave  the  plaintiff 
to  his  remedy  at  law. 

In  summary  then  we  have  the  following  propositions: 

1.  Where  an  easement  is  appurtenant  to  an  estate  less  than 
a  fee,  or  where  an  estate  less  than  a  fee  is  subject  to  the  ease- 
ment, termination  of  such  estate,  determines  the  easement  also. 

2.  Where  an  easement  is  appurtenant  to  a  given  structure  as 
distinguished  from  the  fee,  or  when  a  given  structure  as  dis- 
tinguished from  the  fee  is  subject  to  an  easement,  destruction  of 
such  structure  by  the  owner  or  by  the  act  of  God,  or  by  opera- 
tion of  law,  extinguishes  the  easement. 

3.  Where  a  limited  easement  for  a  particular  purpose  is  created 
and  user  of  such  easement  is  either  originally  impossible,  or  be- 
comes impossible,  by  the  act  of  God  or  by  operation  of  law,  the 
easement  is  thereby  extinguished. 

4.  Where  an  easement  consists  of  a  principal  right  and  certain 
incidents,  determination  of  the  principal  right  determines  the  in- 
cidents also  even  though  such  incidents,  if  continued,  would  be 
beneficial  to  the  dominant  estate. 

5.  If  the  owner  of  the  servient  tenement  should  wrongfully 
destroy  such  tenement,  the  extent  to  which  equity  will  lend  its 
aid  to  compel  him  to  restore  the  tenement  and  thereby  revive 
the  easement  is  still  uncertain  upon  the  authorities  and  must  be 
decided  in  the  light  of  general  principles  and  upon  the  particular 
circumstances  of  each  case. 

Edwin  H.  Abbot,  Jr. 
Boston. 
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NOTES. 


Legal  Effect  of  a  Pardon. — A  felony  at  common  law  was  re- 
garded as  an  act  contra  coronam  et  dignitatem  regis.  The  king,  as 
head  of  the  commonwealth,  was  alone  interested  in  this  breach  of 
his  peace,  and  a  pardon  by  him  wiped  out  the  crime  and  the  infamy 
attached  thereto.^  In  this  country  the  pardoning  power,^  vested  gen- 
erally in  the  executive  by  constitutional  provision,  must  be  inter- 
preted in  the  light  of  the  power  formerly  exercised  by  the  king  in 
England  and  the  colonies."     As  to  its  effect  opinions  differ.     The 

'See  Cuddington  v.  Wilkins  (1646)  Hob.  67,  81. 

*See  United  States  v.  Wilson  (1833)  7  Pet  150,  159.  A  pardon  is  a 
deed ;  it  is  invalid  without  delivery  and  acceptance,  Hunnicut  v.  State 
(1885)  18  Tex.  App.  498,  5ig,  and  is  irrevocable  when  once  granted.  Knapp 
V.  Thomas  (1883)  39  Oh.  St.  377. 

•People  V.  Bowen  (1872)  43  Cal.  439;  7  Columbia  Law  Review  54. 
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courts  are  constantly  asserting  in  broad  terms  that  a  pardon  removes 
all  legal  consequences  and  disabilities  ensuing  from  the  commission  of 
the  offense  pardoned;*  they  are  unanimous  in  declaring  that  no  further 
punishment  may  be  inflicted  in  consequence  of  a  pardoned  crime,  yet 
in  determining  what  constitutes  punishment  they  are  in  irreconcilable 
conflict.  Thus  in  some  jurisdictions  it  is  held  that  to  disbar  an  at- 
torney on  account  of  a  conviction,  subsequently  pardoned,  does  not 
punish  the  offender,  but  merely  protects  the  public,*^  while  other  courts 
declare  that  this  is  in  reality  a  punishment.* 

Another  illustration  of  the  divergent  opinions  of  the  courts  in 
regard  to  the  effect  of  a  pardon  is  afforded  by  a  recent  case  in  New 
York,  People  v.  Carlesi  (1913)  139  N.  Y.  Supp.  309.  A  New  York 
statute  provides  that  a  i)erson  who,  after  having  been  convictec"  in 
New  York  of  a  felony,  or  under  the  laws  of  any  other  government  of 
a  crime  which,  if  committed  in  New  York,  would  be  a  felony,  commits 
any  crime,  is  punishable  upon  conviction  as  for  a  second  offense.'' 
Carlesi  had  been  convicted  of  counterfeiting  under  a  federal  statute, 
was  pardoned,  and  then  committed  forgery.  It  was  held  that  he  could 
be  sentenced  as  for  a  second  offense  under  the  statute,  on  the  ground 
that  the  additional  punishment  was  not  a  punishment  for  the  first 
offense,  but  merely  a  heavier  punishment  for  the  second. 

While  this  view  has  been  sustained  by  other  courts,*  those  of  Vir- 
ginia and  Ohio  have  reached  an  opposite  result,®  declaring  that  the 
pardon  of  the  first  offense  obliterates  it,  so  that  in  legal  effect,  at  least, 
the  later  crime  is  a  first  offense;^''  that  the  liability  to  be  sentenced  as 
for  a  second  offense  in  committing  a  crime  is  a  legal  consequence  of  the 
first  conviction,  which  is  removed  together  with  all  other  legal  conse- 
quences and  disabilities,"  by  the  pardon;  and  that  to  impose  an  addi- 
tional punishment  upon  a.  second  conviction  is  to  punish  the  offender 
to  the  extent  of  the  additional  sentence  for  a  crime  for  which  he  has 
been  pardoned.^ ^ 

A  pardon,  however,  does  not  reinstate  the  defendant  in  the  situa- 
tion in  which  he  stood  before  conviction.  For  example,  rights,  which 
by  judicial  action  since  conviction  have  vested  in  others  on  account 

*State  V.  Baptiste  (1874)  26  La.  Ann.  134;  i  Bishop,  New  Criminal 
Law,  (8th  ed.)  §  898,  n.  i. 

"Matter   of  an   Attorney    (1881)    86  N.   Y.   563;    Nelson  v. 

Commonwealth  (1908)   128  Ky.  779;  People  v.  Burton  (1907)  39  Colo.  164. 

'Bx  parte  Garland  (1866)  4  Wall.  333;  Bx  parte  Law  (1866)  35  Ga. 
265. 

'Penal  Law  (Cons.  Laws,  c.  40)  §  1941. 

"People  V.  Price  (1889)  6  N.  Y.  Supp.  833;  Herndon  v.  Commonwealth 
(1899)  105  Ky.  197;  Mount  v.  Commonwealth  (Ky.  1865)  2  Duvall  93;  see 
Evans  V.  Commonwealth  (Mass.  1842)  3  Mete.  453. 

•Edwards  v.  Commonwealth  (1883)  78  Va.  39;  State  v.  Martin  (1898) 
59  Oh.  St.  212;  State  v.  Anderson  (1896)  7  Oh.  N.  P.  562;  i  Bishop,  New 
Criminal  Law,  (8th  ed.)  §  919;  see  Commonwealth  v.  Morrow  (Pa.  1872) 
9  Phila.  583. 

"See  Ex  parte  Garland  supra;  4  Bl.  Comm.  402. 

"State  V.  Baptiste  supra. 

'^Courts  holding  that  the  statute  punishes  the  first  offense  must  logically 
declare  it  unconstitutional,  as  providing  punishment  for  extra-territorial 
crimes.    See  i  Bishop,  New  Criminal  Law,  (8th  ed.)  §  112,  sec.  4. 
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of  the  crime,  will  not  be  restored.^'  Also,  though  a  pardoned  offender 
regains  competency  as  a  witness,^*  the  conviction  may  still  be  urged 
to  effect  his  credibility,^'*  and  it  has  been  declared  that  when  one  arrests 
another  for  felony  without  notice  that  the  felony  has  been  pardoned 
he  is  not  liable  in  damages  for  the  arrest,^®  nor  can  one  who  is  par- 
doned obtain  damages  for  his  imprisonment.^'^  In  like  manner  an 
applicant  for  admission  to  citizenship  may  be  rejected  on  account  of 
a  conviction  for  an  offense  since  pardoned,^®  offices  forfeited  will  not 
be  restored  by  a  pardon,^*  nor  will  sureties  on  a  bailbond  be  discharged 
thereby,  when  forfeiture  has  occurred  before  the  pardon  was  granted,*" 
although  this  amounts  to  holding  the  principal,  who  is  ultimately 
liable.2^  Furthermore,  at  least  one  jurisdiction,*^  though  in  opposi- 
tion to  the  weight  of  authority,  takes  the  view  that  a  pardon  restores 
only  civil  rights,  and  not  political  rights,  such  as  suffrage.*^ 

Not  only  does  the  pardon  fail  to  remove  aU  the  legal  consequences 
of  the  crime,  but  it  cannot  obliterate  the  fact  of  the  commission  of 
the  felony**  or  of  the  the  moral  guilt  of  tihe  offender,*'^  and,  upon  convic- 
tion of  a  subsequent  offense,  these  facts  may  very  properly  be  intro- 
duced as  evidence  that  the  accused  belongs  to  the  category  of  the 

"The  reason  is  that  the  State  cannot  by  action  of  the  executive  divest 
rights  vested  through  the  instrumentality  of  the  judiciary.  Matter  of 
Flournoy  (1846)  i  Ga.  606.  As  a  deed  of  pardon  must  be  construed  most 
strongly  against  the  grantor,  Redd  v.  State  (1898)  65  Ark.  475,  484,  it 
would  seem  that  a  full  pardon  should  restore  rights  which  have  vested  in 
the  State,  though  it  is  generally  held  otherwise  in  the  absence  of  express 
words  of  restitution  in  the  deed.    Knote  v.  U.  S.  (1877)  95  U.  S.  149. 

"Diehl  V.  Rogers  (1895)  169  Pa.  316;  Werner  v.  State  (1884)  44  Ark. 
122. 

"Bennett  v.  State  (1887)  24  Tex.  App.  73. 

"3  Bac.  Abr.,  (5th  ed.)  Title  H.,  "Pardon";  see  Cuddington  v.  Wilkins 
supra. 

"Robertson  v.  State  (N.  Y.  1898)  30  App.  Div.  106. 

"/h  re  Spenser  (1878)  5  Sawy.  195. 

"State  V.  Carson  (1872)  27  Ark.  470;  Commonwealth  v.  Fugate  (Va. 
1830)  2  Leigh  724;  but  see  Hildreth  v.  Heath  (1878)  i  111.  App.  82 

*"I>ale  V.  Commonwealth  (1897)  loi  Ky.  612;  see  Weatherwax  v.  State 
(1877)   17  Kan.  427;  but  see  Hatch  v.  State  (1867)  40  Ala.  718. 

*^Pingrey,  Suretyship  &  Guaranty,  (2nd  ed.)  §  174. 

"Ridley  v.  Sherbrook  (Tenn.  1866)  3  Cold.  569;  but  see  Jones  v.  Board 
of  Registrars  (1879)  56  Miss.  766;  Wood  v.  Fitzgerald  (1870)  3  Ore.  568, 
573- 

"On  the  other  hand,  a  pardon  remits  all  fines  the  right  to  which  has 
not  become  vested  in  individuals,  Cope  v.  Commonwealth  (1857)  28  Pa. 
297;  Roe  V.  State  (S.  C.  1804)  2  Bay  565,  and  restores  the  right 
of  a  pardoned  offender  to  serve  on  a  jury,  Puryear  v.  Commonwealth 
(1887)  83  Va.  SI,  57,  or  act  as  executor.  Matter  of  Raynor  (N.  Y.  1905) 
48  Misc.  325.  Likewise  the  pardoned  life  convict  acquires  anew  the  right 
to  the  custody  of  his  children.  Matter  of  Deming  (N.  Y.  1813)  10  Johns. 
232,  483,  and  if  a  man  is  pardoned  of  a  theft  it  is  slanderous  thereafter 
to  call  him  a  thief.  Cuddington  v.  Wilkins  supra;  Leyman  v.  Latimer 
(1877)  L.  R.  3  Exch.  Div.  15,  352. 

•*Baum  V.  Clause  (N.  Y.  1843)  5  Hill  196;  Bx  parte  Hunter  (1867) 
2  W.  Va.  122,  185. 

"Eighmy  v.  People  (1879)  78  N.  Y,  33a 
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habitual  criminal  ;26  and  since  the  object  of  the  statutes  providing  for 
cumulative  sentences  for  second  offenses  is  not  to  impose  an  additional 
punishment  for  the  former  crime,  but  to  punish  the  habitual  criminal 
for  his  disposition  to  wilfully  disregard  the  law,^'^  the  decision  of 
the  principal  case  seems  entirely  satisfactory.  Moreover,  this  view 
would  in  the  majority  of  cases  effectuate  the  intention  of  the  execu- 
tive in  forgiving  the  first  offense,  for  though  at  the  time  of  granting 
the  pardon  he  evidently  considered  the  offender  worthy  of  restoration 
to  his  civil  rights,  he  would  undoubtedly  have  been  of  a  different 
opinion  had  he  suspected  that  the  applicant  for  clemency  possessed 
habitually  criminal  tendencies. 


CoXSTITrTIOXALITY  OF  THE  SherMAN  AntI-TRUST  AcT  AS  A  CRIMINAL 

Statute. — It  is  a  recognized  rule  of  criminal  law  that  in  order  to 
sustain  an  indictment  under  a  penal  statute  the  crime  must  be  so 
clearly  defined  that  all  men  subject  to  the  penalty  may  know  what 
acts  it  is  their  duty  to  avoid.^  The  courts  of  America  upon  one  theory 
or  another  have  regarded  this  principle  as  included  in  the  require- 
ments which  the  Constitution  of  the  United  States  imposes  upon 
criminal  legislation.  Perhaps  the  most  satisfactory  basis  for  this 
result  is  that  the  enactment  of  a  law  so  indefinite  that  its  terms  re- 
quire definition  by  the  jury  constitutes  in  fact  a  delegation  of  legisla- 
tive power  to  the  judiciary,^  and  thus  is  contrary  to  the  spirit  of  our 
institutions.  Such  statutes  have  also  been  condemned  as  depriving 
persons  of  liberty  or  property  without  due  process  of  law,^  or  as 
contrary  to  the  sixth  amendment  in  that  the  accused  is  not  duly 
apprised  of  the  nature  of  the  accusation  against  him.* 

As  long  as  the  Supreme  Court  of  the  United  States  insisted  upon 
a  construction  of  the  Sherman  Anti-trust  Act,  which,  by  strict  adher- 
ence to  the  letter  of  that  measure,  condemned  all  agreements  or  com- 
binations in  restraint  of  trade,^  there  could,  of  course,  be  no  question 
as  to  its  validity  so  far  as  concerns  the  objection  of  uncertainty.  But 
when  the  decisions  in  the  Standard  Oil  Case^  and  the  American 
Tobacco  Case'  introduced  the  "rule  of  reason"  into  the  interpretation 
of  the  Statute,  and  held  that  only  such  combinations  come  within  the 
ban  of  the  Act  as  are  in  unreasonable  restraint  of  trade,  the  question 
presented  in  United  States  v.  Patterson  (1912)  201  Fed.  697  immedi- 
ately arose.  The  defendants  in  this  criminal  proceeding  under  the 
Statute  set  up  that  it  was  unconstitutional  because  uncertain.     The 

"People  V.  Raymond  (1884")  96  N.  Y.  38;  People  v.  Price  supra;  Mount 
V.  Commonwealth  supra. 

"People  V.  Raymond  supra. 

Tozer  V.  U.  S.  (1892)  52  Fed.  917;  see  also  U.  S.  v.  Brewer  (1891)  92 
U.  S.  278;  Ballew  v.  U.  S  (1893)  160  U  S.  187. 

'L.  &  N.  R.  R.  V.  Commission  (1884)  19  Fed.  679;  U.  S.  v.  Reese  (1875) 
92  U.  S.  214. 

'L.  &  N.  R.  R.  Co.  V.  Commission  (1896)  99  Ky.  132. 

*U.  S.  V.  Traction  Co.  (1910)  34  App.  D.  C.  592;  Czarra  v.  Supervisors 
(1905)  25  App.  D.  C.  443- 

'See  Northern  Securities  Co.  v.  U.  S.  (1903)  i93  U.  S.  197;  U.  S.  v. 
Freight  Assn.  (1897)   166  U.  S.  290. 

"Standard  Oil  Co.  v.  U.  S.  (1911)  221  U.  S.  i. 

^J.  S.  V.  American  Tobacco  Co.  (1911)  221  U.  S.  106. 
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District  Court  denied  this  contention ;  but  the  question,  in  the  absence 
of  final  adjudication,  is  still  an  op)en  one. 

If  the  question  of  unreasonableness,  which  now  must  always  be 
determined  in  order  to  sustain  a  conviction,  were  a  question  for  the 
jury  to  decide,  it  would  be  difficult  to  uphold  the  constitutionality  of 
the  Statute.  It  is  submitted,  however,  that  under  the  decision  in  the 
Standard  Oil  Case,  it  is  not  a  question  for  the  jury,  but  purely  a  mat- 
ter of  law.  That  case  expressly  refers  to  the  standard  of  unreason- 
ableness which  the  common  law  applied  to  restraints  of  trade.  If  that 
standard  can  be  shown  to  have  a  fixed  and  definite  meaning  by  which 
one  may  guide  his  conduct,  the  constitutionality  of  the  Act  must 
stand  unquestioned.* 

Reasonableness  as  applied  to  restraints  of  trade  has  at  common  law 
acquired  a  fixed  and  definite  meaning.  The  development  was  a  gradual 
one.  Originally  all  restraints  of  trade  were  void  regardless  of  the 
extent  of  the  area  aflFected.  So  it  was  held  that  if  the  vendor  of  a 
business  agreed  not  to  re-engage  in  the  trade  in  the  same  city,  though 
reserving  the  right  to  trade  elsewhere,  the  vendee  could  not  enforce 
the  contract,  for  it  was  void  as  against  public  policy.*  The  courts 
soon  took  a  broader  view,  ruling  that  unless  the  restraint  extended 
throughout  the  nation  it  was  reasonable  and  legal.^°.  That  rule,  how- 
ever, proved  too  arbitrary  to  be  satisfactory.  As  a  consequence.  t.b« 
common  law  both  in  England  and  in  America  developed  the  rule  that 
a  restraint  of  trade  imposed  upon  the  vendor  of  a  business  and  good 
will  by  his  vendee  is  reasonble  regardless  of  the  extent  of  the  territory 
afFected,  if  co-extensive  with  the  interest  to  be  protected  and  with  the 
benefit  intended  to  be  conferred.^^  The  common  law  does  not  present 
any  other  test  of  reasonableness.^* 

Since  the  Sherman  Anti-trust  Act  is  to  be  interpreted  in  the  light 
of  this  rule  of  the  common  law,  it  would  seem  that  the  "rule  of  rea- 
son" means  only  that  those  acts  whose  direct  effect  is  to  monopolize 
or  to  tend  to  monopolize  come  within  the  condemnation  of  the  Statute, 
while  acts  which  result  in  merely  collateral  restraint  do  not.^'  Thus, 
it  is  said  in  the  Standard  Oil  Case  that  the  common  law,  and  there- 
fore, inferentially  at  least,  the  Anti-trust  Act,  condemned  only  those 
contracts  or  acts  "which  had  not  been  entered  into  or  performed  with 
a  legitimate  purpose  of  reasonably  forwarding  personal  interest  and 
developing  trade,  but  on  the  contrary  were  of  such  a  character  as  to 
give  rise  to  the  inference  or  presumption  that  they  had  been  entered 
into  or  done  with  the  intent  to  do  wrong  to  the  general  public  and  to 
limit  the  right  of  individuals."^*  So  defined  the  degree  of  unreason- 
ableness which  makes  an  act  illegal  under  the  Statute  seems  suf- 
ficiently fixed  and  definite  to  render  the  validity  of  the  Statute  imas- 
sailable  on  the  ground  of  uncertainty. 

•See  Oil  Co.  v.  Texas  (1908)  212  U.  S.  86. 

•Colgate  V.  Bacheler  (1601)  i  Cro.  EHz.  872;  John  Diet's  Case  (141S) 
y.  B.  2  H.  5  Fol.  PI.  26. 

"Mitchel  V.  Reynolds  (1711)  i  P.  Wms.  181. 

"Nordenfeld  v.  Ammunition  Co.,  L.  R.  [1894]  A.  C.  535;  Navigation  Co. 
V.  Winsor  (1873)  20  Wall.  64;  Diamond  Match  Co.  v.  Roeber  (1887)  106 
N.  Y.  473. 

"This  test  has  been  extended  to  cases  of  lessor  and  lessee,  Compress  Co. 
V.  Anderson  (1907)  209  U.  S.  423.  but  the  principle  is  the  same. 

"C/.  Packet  Co.  v.  Bay  (1906)  200  U.  S.  179- 

"221  U.  S.  at  p.  58. 
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Notice  of  Dissolution  of  Partnership.— The  dissolution  of  a  part- 
nership, whether  by  agreement  or  by  operation  of  law,  terminates  the 
general  authority  which  each  partner  has  to  act  for  the  others  m  the 
course  of  the  firm  business,  and  substitutes  an  agency  limited  in  scope 
to  the  winding  up  of  the  affairs  of  the  partnership.  But  the  responsi- 
bility of  the  firm  as  a  collection  of  individuals  has  created  a  certain 
credit  relation  with  the  business  world,  and  it  is  only  fair  to  assume 
that  the  personnel  of  the  firm  will  continue  the  same  until  some  notice 
of  the  change  is  given.^  The  rules  as  to  the  notice  of  the  termination 
of  a  partnership  necessary  to  relieve  one  partner  from  liability  for  the 
acts  of  the  others  after  dissolution  are  well  crystalized  and  do  not  vary 
much  in  application:  (1)  when  the  dissolution  is  effected  by  opera- 
tion of  law,  as  by  death^  or  bankruptcy'  of  one  of  the  partners,  or 
by  war,*  no  notice  is  required,  since  the  general  notoriety  of  the  event 
charges  everyone  with  knowledge  of  the  changed  conditions  and  is 
sufficient  to  put  all  upon  inquiry  as  to  future  transactions;  (2)  where 
the  dissolution  is  by  act  of  the  parties  the  element  of  notoriety  is 
generally  lacking,'  and  those  who  have  had  former  business  transac- 
tions with  the  firm  are  entitled  to  actual  notice  of  the  dissolution,®  so 
that  they  will  not  extend  credit  relying  upon  the  continued  existence 

\A.ustin  V.  Holland  (1877)  69  N.  Y.  571.  The  necessity  for  notice  of 
dissolution  has  been  rested  on  negligence,  3  Kent,  Comm.,  *66,  and  on  a 
true  estoppel.  vSee  Elverson  v.  Leeds  (18&4)  97  Ind  336.  The  principle 
of  estoppel  applies  not  only  to  actual  partnerships  but  also  to  cases  where 
business  is  done  in  one  man's  name  by  his  successor.  Elverson  v.  Leeds 
supra;  cf.  Willis  v.  Rector  (1892)  50  Fed.  684. 

'Marlett  v.  Jackman  (Mass.  1861)  3  Allen  287. 

*Eustis  V.  Bolles  (1888)   146  Mass.  413. 

*Griswold  v.  Waddington  (N.  Y.  1819)   16  Johns.  438. 

"Even  where  the  dissolution  is  by  the  act  of  the  parties,  the  event  may 
be  sufficiently  notorious  for  the  jury  to  find  actual  notice.  Tread  well  v. 
Wells  (1854)  4  Cal.  260;  contra,  Werner  v.  Calhoun  (1904)  55  W.  Va.  246. 

'It  is  sometimes  difficult  to  determine  who  is  a  former  dealer  within 
this  rule  and  therefore  entitled  to  actual  notice.  Deering  v.  Flanders 
(1870)  49  N.  H.  225.  One  who  has  merely  purchased  goods  is  not  a 
former  dealer,  Askew  v.  Silman  (1895)  95  Ga.  678,  nor  is  a  bank  which 
discounts  a  firm  note  for  the  payee,  see  City  Bank  v.  McChesney  (1859) 
20  N.  Y.  240,  unless  the  transaction  has  been  repeated  so  often  that  the 
bank  may  be  taken  to  have  dealt  directly  with  the  credit  of  the  firm. 
Vernon  v.  Manhattan  Co.  (N.  Y.  1839)  22  Wend.  183.  In  the  case  last 
cited,  at  page  190,  the  court  said :  "In  reference  to  this  rule,  the  word 
'dealing*  is  merely  used  as  a  general  term  to  convey  the  idea  that  the 
person  who  is  entitled  to  actual  notice  of  the  dissolution  must  be  one  who 
has  had  business  relations  with  the  firm,  by  which  a  credit  is  raised  upon 
the  faith  of  the  copartnership."  A  bank  discounting  a  note  directly  for 
the  firm  maker  is  a  former  dealer.  Bank  v.  Norton  (N.  Y.  1841)  i  Hill 
572. 

The  English  Partnership  Act  of  1890,  §  36  (2),  after  providing  for 
publication  in  two  specified  newspapers  says,  such  publication  "shall  be 
notice  as  to  persons  who  had  not  dealings  with  the  firm  before  the  date 
of  the  dissolution  or  change  so  advertised."  The  use  of  the  italicized 
words  seems  to  leave  unprotected  one  who  deals  with  a  firm  for  the  first 
time  after  dissolution  and  then  before  notice  is  published  has  further 
dealing  with  the  firm.  This  seemed  unfair  to  the  draftsmen  of  Draft  D 
of  the  proposed  American  Act  and  in  a  foot  note  to  §  42  (&)  it  is  sug- 
gested that  such  a  dealer  is  really  a  former  dealer  and  entitled  to  actual 
notice.  The  effect  of  this  of  course  is  to  include  in  the  class  of  former 
dealers  all  who  have  dealt  with  the  firm  before  notice  is  published. 
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of  the  old  firm;''  (3)  constructive  notice  by  publication-  is  sufficient 
to  apprise  new  dealers  of  the  facts,  since  it  is  impossible  to  actually 
communicate  the  change  to  all  the  world;®  (4)  actual  knowledge,  of 
course,  removes  the  necessity  for  notice,  either  actual  or  constructive," 
as  was  held  in  the  recent  case  of  Union  National  Bank  v.  Dean  (1913) 
139  N.  Y.  Supp.  835. 

The  courts  agree  that  on  the  retirement  of  a  dormant  partner,  no- 
tice of  dissolution  to  either  former  or  new  dealers  is  unnecessary;^* 
they  are  not  unanimous,  however,  in  determining  whether  a  partner 
is  dormant.  Some  jurisdictions  maintain  that  a  member  of  a  firm  is 
a  dormant  partner  when  his  connection  with  the  business  is  secret  as 

'Clapp  V.  Rogers  (1855)  12  N.  Y.  283;  Austin  v.  Holland  supra.  This 
is  true  even  if  the  firm  is  dissolved  by  expiration  of  the  time  for  which 
it  was  formed,  Ketcham  v.  Clark  (N.  Y.  1810)  6  Johns.  144,  though  knowl- 
edge that  the  partnership  was  created  for  a  limited  time  places  the  creditor 
upon  inquiry.  Schlater  v.  Winpenny  (1874)  75  Pa.  321.  Notice  in  due 
course  is  all  that  can  be  expected  of  a  retiring  partner,  as  he  cannot  be 
compelled  to  enjoin  the  use  of  the  firm  name.     Newsome  v.  Coles  (1811) 

2  Camp.  617. 

Proof  of  mailing  notice  creates  merely  a  presumption  of  fact  as  to 
actual  notice.  Meyer  v.  Krohn  (1885)  114  111.  574.  The  lapse  of  time 
from  dissolution,  Coddington  v.  Hunt  (N.  Y.  1844)  6  Hill  595,  or  the  fact 
that  the  creditor  was  a  subscriber  to  a  newspaper  containing  notice, 
Treadwell  v.  Carter  supra;  contra,  Reilly  v.  Smith  (1861)  16  La.  Ann.  31, 
may  also  justify  an  inference  of  actual  notice.  Where  the  name  of 
a  banking  firm  was  changed  on  its  checks  and  the  new  checks  were  used 
by  the  depositor,  this  was  held  sufficient  notice,  Barfoot  v.  Goodall  (1811) 

3  Camp.  146,  though  sending  a  circular  letter  would  be  the  better  course. 
See  Jenkins  v.  Blizard  (1816)   i  Stark.  418. 

Actual  notice  may  also  be  inferred  from  a  change  in  the  firm  name, 
but  it  must  be  such  as  to  indicate  that  the  very  person  sought  to  be  charged 
has  withdrawn.  Amer.  Linen  Thread  Co.  v.  Wortendyke  (1862)  24  N.  Y. 
550;  Thayer  v.  Goss  (1895)  91  Wis.  90. 

*The  duty  of  giving  notice  by  publication  is  rigidly  enforced  even  though 
compliance  by  notice  in  a  newspaper  is  impossible.  Martin  v.  Searles 
(1859)  28  Conn.  43.  As  in  the  case  of  actual  notice,  see  note  5  ante,  evi- 
dence of  notoriety  of  dissolution  should  go  to  the  jury  and  they  may  infer 
sufficient  constructive  notice.  Lovejoy  v.  Spafford  (1876)  93  U.  S.  430; 
contra.  Pitcher  v.  Barrows  (Mass.  1835)   17  Pick.  361. 

No  particular  form  of  notice  is  required  and  an  editorial  note  would 
seem  sufficient.  Askew  v.  Silman  supra;  but  see  Citizens  Nat.  Bk.  v.  Weston 
(1900)  162  N.  Y.  113,  where  the  court  intimates  that  a  formal  notice  is 
necessary.  Notice  to  two  commercial  agencies  is  not  good  as  public 
notice.  Bank  v.  Weston  (1899)  159  N.  Y.  201.  Statutes  have  been  en- 
acted in  some  jurisdictions  requiring  notice  to  be  published  in  every  county 
where  the  partnership  had  a  place  of  business.  See  Civil  Code  of  Cali- 
fornia, §  2453.     See  also  note  6  supra. 

Even  after  constructive  notice  a  retiring  partner  may  be  held  on  prin- 
ciples of  estoppel  if  he  permits  his  name  to  be  used  in  the  firm.  Re 
Krueger  (1871)  2  Lowell  66;  see  Vernon  v.  Manhattan  Co.  supra;  cf. 
Swigert  v.  Aspden  (1893)  52  Minn.  565  and  Willis  v.  Rector  (1892)  50  Fed. 
684. 

'Davis  V.  Keyes  (1868)  38  N.  Y.  94;  Prentiss  v.  Sinclair  (1831)  5  Vt. 
288.  Knowledge  on  the  part  of  an  agent  who  is  duly  authorized  to  act  in 
the  transaction  of  the  business  is  sufficient,  Ach  &  Co.  v.  Barnes  &  Co. 
(1899)  107  Ky.  219,  but  the  knowledge  of  a  director  not  especially  en- 
trusted with  the  business  is  not  enough  to  charge  a  corporation.  Bank  v. 
Weston  supra. 

"Carter  v.  Whalley  (1830)   i  B.  &  Ad.  il. 
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to  the  world  generally  and  also  as  to  the  particular  creditor  urging  his 
claim  ;^i  other  courts,  especially  those  of  New  York,  require  not  only 
secrecy  but  also  inactivity. ^^  The  reason  for  the  rule  that  dormant 
partners  need  not  give  notice  would  seem  to  be  that  credit  has  not 
been  directly  given  to  the  firm  upon  the  responsibility  of  one  who  is 
not  known  to  be  a  partner.^^  To  be  sure  the  very  fact  that  money  has 
been  contributed  will  to  some  extent  affect  the  credit  of  the  firm;  and 
the  activity  of  a  member,  even  though  not  known,  may  increase  the 
efficiency  of  a  firm,  and  so  strengthen  its  credit.  It  would  seem,  how- 
ever, that  the  mere  fact  of  activity  should  not  make  one  a  general 
partner  unless  the  activity  is  known,  when  of  course  the  partner  would 
be  a  general  member  of  the  firm  as  to  all  having  this  knowledge.^* 

The  implied  authority  of  a  partner  after  dissolution  is  limited 
primarily  to  closing  the  affairs  of  the  concern,  and  even  though  notice 
has  effectually  terminated  the  general  agency,  persons  can  still  deal 
with  the  partners  and  are  protected  to  the  extent  of  this  authority.^' 
In  delimiting  the  agency,  the  courts  of  various  jurisdictions  have 
reached  opposite  results,  and  this  can  probably  be  explained  only  by 
the  divergence  of  commercial  custom  in  the  different  communities. 
One  partner  can  nowhere  create  new  obligations  to  bind  the  rest  of 
the  dissolved  firm  and  so  project  the  winding-up  indefinitely  into  the 
future;^®  but  theories  of  what  constitutes  a  new  obligation  are  very 
elastic.  Firm  goods  may  be  sold,'^  credits  collected,^ ^  and  firm  debts 
paid^*  by  any  of  the  ex-partnerSj^o  but  firm  notes  cannot  be  given,  even 

"See  Austin  v.  Appling  (1891)  88  Ga.  54;  Lieb  &  Son  v.  Craddock 
(1888)  87  Ky.  525.  If  the  partner  was  dormant  when  the  obligation  was 
incurred,  the  creditor  need  not  join  him  though  he  learns  of  his  relation 
to  the  firm  before  suit  is  brought.  North  v.  Bloss  (1864)  30  N.  Y.  374. 
A  dormant  partner  is,  of  course,  liable  for  obligations  incurred  by  the 
firm  while  he  is  actually  connected  with  it.  Richardson  v.  Farmer  (1865) 
36  Mo.  35.  If  the  firm  title  is  A.  &  Co.  all  its  members  are  general  part- 
ners. Cf.  Shamburg  v.  Ruggles  (1876)  83  Pa.  148;  Podrasnik  v.  R.  T. 
Martin  Co.  (1887)  25  111.  App.  300. 

"E.  I.  &  S.  R.  M.  Co.  V.  Harris  (1891)  124  N.  Y.  280;  see  Bouker 
Contr.  Co.  v.  Scribner  (N.  Y.  1900)  52  App.  Div.  505;  cf.  North  v.  Bloss 
supra. 

"Story,  Partnership,  §  159. 

"Farrar  v.  Deflinne  (1844)   i  C.  &  K.  580. 

"See  Burdick,   Partnership,    (2nd   ed.)    237-252. 

"Bass  Co.  V.  Granite  City  Co.  (1902)  116  Ga.  176.  So  goods  cannot 
be  accepted  in  performance  of  a  unilateral  contract.  Bagel  v.  Miller,  L. 
^  [1903]  2  K.  B.  212. 

"Robbins  v.  Fuller  (1862)  24  N.  Y.  570;  but  see  Hogendobler  v.  Lyon 
(1873)   12  Kan.  276. 

"Gillilan  v.  Sun  etc.  Ins.  Co.  (1869)  41  N.  Y.  376;  Major  v.  Hawkes 
(1850)  12  111.  298.    This  is  true  though  the  individual  partner  is  insolvent. 

"Milliken  v.  Loring  (1854)   37  Me.  408. 

"When  there  is  no  special  agreement  the  partners  have  equal  authority 
m  the  liquidation,  Gray  v.  Green  (1894)  142  N.  Y.  316,  and  outstanding 
contracts  can  be  completed.  Rust  v.  Chisolm  (1881)  57  Md.  376.  It  is 
competent  for  the  partners  to  entrust  the  winding-up  to  one  of  their  mem- 
bers, but  this  does  not  give  him  new  powers,  but  merely  secures  his  agency 
from  interference  by  the  others.  Gilmore  v.  Ham  (1894)  142  N.  Y.  i; 
Bass  Co.  V.  Granite  City  Co.  supra. 


426  COLUMBIA  LAW  REVIEW. 

though  in  renewal,^!  or  negotiable  paper  endorsed  even  to  pay  existing 
obligations.^^  Although  an  appearance  entered  by  one  partner  after 
dissolution  cannot  bind  the  others,^^  presentment  of  commercial  paper 
to  one  partner  is  sufficient,^*  and  these  conclusions  are  hard  to  reconcile. 
Some  jurisdictions  even  permit  one  partner  to  borrow  money  to  pay 
firm  debts,^^  and  to  pledge  the  assets  of  the  concern.^®  The  most 
fruitful  field  for  conflict,  however,  is  raised  when  one  partner  after 
dissolution  assumes  to  bind  the  others  by  an  admission.  An  account 
stated  by  one  partner  has  been  held  binding  on  the  others,^^  the  same 
conclusion  being  reached  in  considering  the  effect  of  an  oral  admission 
of  liability,^^  while  a  part  payment  or  promise  to  pay  a  firm  debt  has 
been  held  to  toll  the  Statute  of  Limitations  as  to  all  members  of  the 
firm.2^  The  weight  of  authority  would  seem  to  be  contrary  to  each 
of  these  propositions,'"  and  since  a  new  obligation  is  created  in  each 
instance,  this  seems  the  sounder  result.  A  detailed  examination  of 
the  cases  in  the  particular  jurisdiction  is  the  only  safe  course  to 
pursue  when  it  becomes  necessary  to  deal  with  a  firm  known  to  be  in 
liquidation. 


Liability  of  a  Surety  When  the  Principal  Obligation  Is  Unenforci- 
BLE. — The  fundamental  rule  in  the  law  of  suretyship  that  no  collateral 
liability  can  exist  in  the  absence  of  a  primary  obligation,  is  but  an 
inevitable  step  from  the  a  priori  proposition  that  the  contract  of  a 
surety  is  an  undertaking  to  answer  for  the  debt,  default  or  miscarriage 
of  another.^  Cases  in  which  the  defendant  is  sought  to  be  charged  as 
a  surety,  and  pleads  that  there  is  no  liability  on  the  part  of  his  princi- 
pal, however,  fall  into  three  classes:  first,  where  the  principal  has  a 
defense  inherent  in  the  primary  obligation  itself,  and  the  defendant 

*^Bank  v.  Norton  supra;  cf.  Richardson  v.  Moies  (1862)  31  Mo.  437; 
Abel  V.  Sutton  (1800)  3  Esp.  108. 

^'Parker  v.  Macomber  (Mass.  1836)  18  Pick.  505;  Woodson  v.  Wood 
(1888)  84  Va.  478.  Special  power  to  endorse  is  not  included  in  a  power 
to  use  the  firm  name  "in  liquidation."    Woodson  v.  Wood  supra. 

"Hall  V.  Lanning  (1875)  91  U.  S.  160. 

"Gates  V.  Beecher  (1875)  60  N.  Y.  518. 

*See  Butchart  v.  Dresser  (1853)  10  Hare  453;  Estate  of  Davis  (Pa. 
1840)  5  Whart.  530.  It  must  be  noted  that  in  both  of  these  cases  the 
court  found  actual  authority  from  the  other  partners. 

"/n  re  Clough  (1885)  L.  R.  31  Ch.  Div.  324.  In  Breen  v.  Richardson 
(1883)  6  Colo.  60s,  a  trust  deed  of  realty  was  upheld. 

"Feigley  v.  Whitaker  (1872)  22  Oh.  St  606. 

"See  Davis  v.  Poland  (1895)  92  Va.  225. 

"Merritt  v.  EVay  (1875)  38  N.  J.  L.  32.  But  in  some  jurisdictions  if 
the  Statute  has  completely  run,  part  payment  by  one  partner  cannot  bind 
the  others.    See  Parker  v.  Butterworth  (1884)  46  N.  J.  L.  244. 

"Account  stated,  see  for  example,  Hart  v.  Woodruff  (N.  Y.  1881)  24 
Hun  510;  admissions,  Nichols  v.  White  (1881)  85  N.  Y.  531;  Statute  of 
Limitations,  Van  Keuren  v.  Parmalee  (1849)  2  N.  Y.  523;  Tate  v.  Clement 
(1878)  16  Fla.  339.  The  case  last  cited  asserts  that  this  is  the  rule  irre- 
spective of  notice  to  former  dealers.  It  would  seem,  however,  that  former 
dealers  without  notice  can  rely  on  part  payments  or  promises  made  by  one 
partner.  Forbes  v.  Garfield  (N.  Y.  i^)  32  Hun  389;  Sage  v.  Ensign 
(Mass.   1861)   2  Allen  245. 

*See  King  v.  Summitt  (1881)  73  Ind.  312. 
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is,  consequently,  not  liable;  second,  where  the  principal  has  a  defense 
personal  to  himself,  and  the  defendant  is  nevertheless  responsible  as 
a  true  surety;  and  third,  where  the  cause  is  disposed  of  on  purely 
equitable  considerations.  To  the  first  class  the  general  rule  stated 
applies  with  full  force,  while  the  latter  two  classes  constitute  excep- 
tions, which  seem,  in  the  last  analysis,  to  be  more  apparent  than  real. 
In  Backus  v.  Peeks  et  al.  (Wash.  1913)  129  Pac.  86,  the  surety  de- 
fended on  the  ground  that  the  promise  of  the  principal  was  unen- 
forcible  because  of  the  Statute  of  Frauds,  but  the  court  held  him 
liable.^  This  decision  accords  with  the  general  rule  that  a  defense 
personal  to  the  principal  debtor  is  of  no  avail  to  the  surety,^  and  it 
follows  tha,t  the  latter  may  not  defeat  his  promisee  by  an  allegation 
that  the  principal  was  an  infant,*  a  lunatic,^  a  corporation  acting 
ultra  vires,^  or  a  feme  covert.''  Although  the  defendant  might  be  said 
to  have  undertaken  that  the  principal  was  competent  to  contract,*  he 
is  nevertheless  generally  held  as  a  true  surety.®  The  line  of  cleavage 
between  cases  involving  such  defenses  and  cases  in  which  the  defendant 
shows  circumstances  undermining  the  foundation  of  the  primary  lia- 
bility is  clear,^°  and  explains  the  rule  that  fraud  in  the  primary  obli- 
gation vitiates  the  responsibility  of  the  surety.^^  On  the  ground  that 
duress  is  a  personal  defense,  however,  most  courts  allow  it  to  have 
no  effect  on  the   secondary  undertaking.^^     The  injustice  and   diffi- 

*See  also  Church  v.  Swanson  (1901)  100  111.  App.  39.  The  same  con- 
clusion should  obtain  in  cases  involving  the  Statute  of  Limitations.  Ames, 
Cases  on  Suretyship,  137-n;  but  see  Auchampaugh  v.  Schmidt  (1886)  70 
la.  642. 

'Patti  V.  United  Surety  Co.   (N.  Y.  igoB)  61  Misc.  445. 

*Parker  v.  Baker  (N.  Y.  1839)  Clarke  Ch.  136;  Wauthier  v.  Wilson 
(1911)  27  Times  L.  R.  582;  cf.  Baker  v.  Kennett  (1873)  54  Mo.  8c2. 

*Lee  V.  Yandell  (1887)  69  Tex.  34;  cf.  Grove  v.  Johnston  (1888)  L.  R. 
24  Ir.  352. 

•Remsen  v.  Graves  (1869)  41  N.  Y.  471;  Yorkshire  Ry.  Wagon  Co.  v. 
Maclure  (1881)  L.  R.  19  Ch.  Div.  478. 

'Kimball  v.  Newell  (N.  Y.  1845)  7  Hill  116;  Nabb  v.  Koontz  (1861) 
17  Md.  283. 

'See  Erwin  v.  Downs  (1857)  15  N.  Y.  575;  Otto  v.  Jackson  (1864)  35 
III-  356;  Childs,  Suretyship  &  Guaranty,  §  131. 

•Dexter  v.  Blanchard  (1865)  93  Mass.  365;  Scott  v.  Bryan  (1875)  y^ 
N.  C.  582;  Brown  v.  Bank  (1895)  88  Tex.  265. 

"Swift  V.  Beers  (N.  Y.  1846)  3  Den.  70;  Sawyer  v.  Chambers  (N.  Y. 
1864)  43  Barb.  622. 

"Russell  V.  Annable  (1871)  109  Mass.  72;  Putnam  v.  Schuyler  (N.  Y. 
187s)  4  Hun  166;  Hagar  v.  Mounts  (Ind.  1832)  3  Blackf.  57.  Where  the 
fraud  renders  the  contract  voidable  at  the  option  of  the  principal,  the  case 
might  seem  to  be  amenable  to  the  ratio  decidendi  of  the  cases  in  which  the 
principal  is  an  infant.  In  the  latter  case,  however,  the  voidability  of  the 
contract  results  from  the  operation  of  law,  while  the  defect  in  the  case  of 
fraud  is  caused  by  the  wrongful  act  of  the  creditor,  of  which  he  should 
be  allowed  no  advantage,  as  indicated  in  the  New  York  case. 

For  other  examples,  see  Parshall  v.  Lamoreaux  (N.  Y.  1862)  37  Barb. 
189;  Gunnis  v.  Weighley  (1886)  114  Pa.  191;  Miller  v.  Gaskins  (Miss. 
1843)   I  Sm.  &  M.  Ch.  524. 

"Huscombe  v.  Standing  (1608)  2  Cro.  187;  Hazard  v.  Griswold  (1884) 
21  Fed.  178. 


428  COLUMBIA  LAW  RBVIBW. 

culties  attending  this  result  are  manifest,"  and  it  should  be  limited  to 
cases  in  which  the  surety  had  knowledge  of  the  duress,  and  neverthe- 
less contracted  to  assure  the  obligation  so  induced.^*  The  creditor 
merits  no  benefit  from  the  surety's  contract  iji  any  case  of  duress,^* 
and  especially  when  the  illegal  pressure  is  brought  to  bear  on  principal 
and  surety  alike.^* 

In  the  principal  case  the  plaintiff  leased  premises  for  five  years,  the 
lessees  executing  a  bond,  with  the  defendant  as  surety,  conditioned 
upon  the  performance  of  a  covenant  to  pay  rent  contained  in  the  leasa 
The  lessees  took  possession,  but  subsequently  abandoned  the  premises, 
leaving  the  accrued  rent  unpaid.  In  an  action  on  the  bond,  the  de- 
fendant pleaded  that  the  lease  was  unenforcible  because  not  duly 
acknowledged.  The  court,  as  an  alternative  ground  for  its  decision, 
held  that  the  surety  was  liable  upon  equitable  grounds,  regardless  of 
whether  the  defense  of  the  Statute  of  Frauds  was  purely  personal  to 
the  debtor  or  not.^^  This  holding  typifies  the  kind  of  cases  which 
treat  the  contract  of  suretyship  as  binding  notwithstanding  the  invalid- 
ity of  the  obligation  to 'which  it  was  collateral,  namely,  cases  based 
on  considerations  of  a  purely  equitable  nature.  Where  a  person  enters 
into  a  secondary  undertaking  with  knowledge  of  a  mere  informality 
which  renders  the  primary  debt  unenforcible,  or  of  circumstances  under 
which  the  operation  of  law  invalidates  it,  he  is  presimied  to  have  con- 
tracted intentionally  with  regard  to  the  defect,  and  will  not  be  heard 
to  allege  the  absence  of  a  primary  liability.^*  He  is  liable,  not  strictly 
as  a  surety,  but  either  because  the  elements  requisite  to  an  estoppel 
in  pais  sure  found  to  exist,^®  or  because  he  is  deemed  to  have  made  an 
independent  and  original  promise^**  Moreover,  the  creditor's  claim 
may  be  justly  due,  yet  unenforcible  against  the  debtor,  through  no 
fault  of  the  former,  and  it  would  then  be  inequitable  to  extend  techni- 
cal immunities  to  the  surety.^^ 

Undoubtedly  a  primary  liability  is  essential  to  a  contract  of  surety- 
ehip,  and  it  is  often  laid  down  as  a  general  rule  that  the  extent  of  the 
principal  obligation  measures  the  responsibility  of  the  surety.  The 
principal  case  affords  an  apt  illustration  of  the  fact  that  this  rule 
should  not  be  taken  too  literally.^^  Perhaps  no  legal  relationship  lends 
itself  more  pliantly  to  the  application  of  equitable  principles  than 

"Hawes  v.  Marchant  (1852)  i  Curt.  136;  Childs,  Suretyship  &  Guar- 
anty, §  133- 

"Griffith  V.  Sitgreaves  (1879)  90  Pa.  161;  Pingrey,  Suretyship  &  Guar- 
anty, §  32- 

"Strong  V.  Grannis  (N.  Y.  1857)  26  Barb.  1212;  Osborn  v.  Robbins 
(1867)   36  N.  Y.  365. 

"Griffith  V.  Sitgreaves  supra. 

"Accord,  Adams  v.  Bean  (1815)  12  Mass.  140;  McLaughlin  v.  Mc- 
Govem  (N.  Y.  1861)  34  Barb.  208. 

"Sterns  v.  Marks  (N.  Y.  1861)  34  Barb.  565;  Robbins  v.  Robinson 
(1896)    176  Pa.  341- 

"Mason  v.  Nichols  (1867)  22  Wis.  376;  Holm  v.  Jamieson  (1898)  173 
111.  295. 

"Stewart  v.  Behm  (Pa.  1834)  2  Watts  356;  Jones  v.  Thayer  (1859)  78 
Mass.  443;  Weare  v.  Sawyer  (1862)  44  N.  H.  198. 

"Adams  v.  Bean  supra:  Stewart  v.  Behm  supra;  Childs,  Suretyship  & 
Guaranty,  §  136;  cf.  Russell  v.  Annable  supra. 

**i  Brandt,  Suretyship,  (3rd  ed.)  §  163. 
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that  of  suretyship.  A  defense  set  up  against  the  creditor  based  upon 
the  absence  of  any  liability  of  the  principal  debtor  will  therefore  be 
heard  only  when  it  is  substantial,  and  not  when  it  is  predicated  upon 
technicalities  which  would  defeat  the  cause  of  fair  dealing. 


Admissibility  in  Evidence  of  the  Opinion  of  Non-Experts. — It  has 
frequently  been  said  that  opinion  is  not  evidence,  and  the  rules 
whereby  lay  opinion  is  admitted  are  called  exceptions  to  the  general 
doctrine.  It  is,  of  course,  clear  that  where  all  the  facts  and  circum- 
stances of  a  particular  transaction  can  be  detailed  to  a  jury  in  such  a 
manner  that  they  may  be  enabled  to  draw  reliable  deductions  there- 
from, there  is  no  need  for  opinion  evidence,  and  such  testimony  should 
be  excluded.  Experience  has  shown,  however,  that  many  cases  exist 
in  which  it  is  impossible  by  any  description,  however  graphic,  to  place 
the  facts  before  the  jury  so  as  to  enable  anyone  but  the  witness  himself 
to  see  or  comprehend  them,  as  they  would  have  been  seen  or  compre- 
hended could  the  jury  have  occupied  his  position  of  observation. 
Clearly  in  such  a  case,  the  witness's  opinion,  even  though  he  be  a  lay- 
man, is  of  the  greatest  assistance  to  the  jury,  and  his  testimony  should 
be  admitted.^  It  is  this  same  principle  of  assistance  to  the  jury  which 
underlies  the  admissibility  of  expert  testimony ;  the  aid  of  a  witness  of 
peculiar  skill  is  in  some  instances  necessary  to  enable  the  jury  to  make 
trustworthy  deductions.  Although  in  England  the  opinions  of  laymen 
have  long  been  admitted  in  evidence  with  great  freedom,^  the  question 
of  the  admission  of  such  evidence  has  proved  extremely  vexatious  to 
the  courts  of  this  country  and  has  given  rise  to  innumerable  shadowy 
distinctions  and  technical  refinements. 

The  most  prominent  class  of  cases  in  which  the  question  arises  is 
that  in  which  the  opinion  of  non-experts  is  offered  to  prove  sanity  or 
insanity.  Although  in  a  few  jurisdictions  a  lay  witness  may  give  his 
opinion  after  having  merely  testified  to  his  opportunity  for  observing 
the  person  whose  mental  capacity  is  in  issue,'  the  more  general  rule 
would  seem  to  be  that  in  order  to  render  such  evidence  competent  the 
witness  must  also  lay  before  the  jury  the  facts  upon  which  his  opinion 
is  based.*  Some  jurisdictions  lay  down  the  above  limitation  seemingly 
as  a  testimonial  qualification,*  while  others  enforce  it  for  the  purpose 
of  enabling  the  jury  to  decide  intelligently  how  much  weight  should 
be  given  to  the  opinion  introduced.®  Since  it  is  manifestly  impossible 
to  detail  accurately  all  the  subtle  facts  and  circumstances  which  give 
rise  to  an  opinion  of  imbecility,  it  seems  clear  that  the  latter  view 

^Evans  V.  People  (1863)  12  Mich.  28,  35;  Bates  v.  Sharon  (1873)  45 
Vt.  474- 

*See  Evans  v.  Blood  (1746)  4  Bro.  P.  C.  557;  Rex  v.  Oxford  (1840) 
9  C.  &  P.  525,  547;  Trelawney  v.  Colman  (1817)  2  Stark.  N.  P.  191.  See 
also  Hardy  v.  Merrill  (1875)  50  N.  H.  227. 

*Hardy  v.  Merrill  supra;  see  Grand  Lodge  v.  W5eting  (1897)  168  111. 
408;  Grimshaw  v.  Kent  (1903)  67  Kan.  463;  Abbott  v.  Comm.  (1900)  107 
Ky.  624. 

*State  V.  Smith  (1901)  106  La.  33;  ShaeflFer  v.  State  (1895)  61  Ark. 
241 ;  The  Berry  Will  Case  (1901)  93  Md.  560,  580;  State  v.  Cross  (1900)  72 
Conn.  722. 

'State  V.  Smith  supra;  Shaeffer  v.  State  supra;  Prentis  v.  Bates  (1892) 
93  Mich.  234,  242. 

•The  Berry  Will  Case  supra. 
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should  prevail,  for  to  make  the  witness's  testimonial  qualification  de- 
pend upon  a  detailed  account  of  the  facts  upon  which  the  opinion  is 
based  would  frequently  result  in  the  exclusion  of  opinions  which  would 
be  of  very  real  assistance  to  the  juryj 

The  same  rules,  derived  from  the  same  sound  basis  of  impossibility 
of  accurately  placing  all  the  basic  facts  before  the  jury,  apply  also  to 
the  introduction  in  evidence  of  the  impression  which  a  witness  re- 
ceived from  a  person's  appearance,  such  as  of  anger,  pain,  intoxication 
and  the  like.^  Although  no  satisfactory  distinction  appears,  it  seems 
that  a  witness  may  not  testify  to  his  opinion  of  what  was  the  intention 
of  another,  derived  from  observation  of  his  actions,®  but  the  courts  are 
divided  on  the  question  of  whether  he  may  testify  to  his  opinion  of  the 
effect  of  the  conversations  and  actions  of  others.^" 

In  the  recent  case  of  Pearce  v.  Stace  (N.  Y.  Ct.  of  App.  1913)  48 
N.  y.  L.  J.  No.  143,  an  action  for  breach  of  promise  of  marriage,  a 
witness  was  asked  whether,  from  his  observations  of  the  conduct  of  the 
plaintiff  and  the  defendant,  he  was  of  the  opinion  that  the  "plaintiff 
was  attached  to  the  defendant."  Such  a  question  was  held  improper 
as  calling  for  an  incompetent  opinion  from  the  witness,  and  the  court 
suggested  that  it  was  for  the  jury  to  draw  inferences  of  attachment 
from  the  conduct  of  the  parties  as  detailed  to  them.  Although  there 
is  considerable  authority  for  this  position,^  ^  it  seems  difficult,  in  view 
of  the  principles  already  noted,  to  find  justification  for  such  a  view. 
Conduct  of  parties  denoting  attachment  or  affection  is  obviously  of  a 

^In  this  connection  it  is  interesting  to  notice  the  somewhat  extraordinary 
state  of  the  law  upon  this  subject  in  Alabama,  Massachusetts  and  New 
York.  In  the  jurisdiction  first  named  the  non-expert  is  seemingly  per- 
mitted to  give  his  opinion  of  sanity  without  stating  the  facts  upon  which 
it  is  based,  while  he  may  give  an  opinion  of  insanity  only  after  a  statement 
of  such  facts.  Caddell  v.  State  (1900)  129  Ala.  57.  In  Massachusetts 
the  early  cases  seem  to  exclude  without  qualification  all  lay  opinion.  Poole 
V.  Richardson  (1807)  3  Mass.  330;  Townsend  v.  Pepperell  (1868)  99  Mass. 
40.  Later  cases,  however,  while  excluding  opinion  derived  from  observa- 
tion of  general  conduct.  Smith  v.  Smith  (1892)  157  Mass.  389;  Ratigan  v. 
Judge  (1902)  181  Mass.  572,  permit  the  witness  to  testify  that  he  "ob- 
served no  incoherence  in  thought"  and  the  like,  on  the  theory  that  such  an 
expression  is  really  not  an  opinion  as  to  the  testator's  state  of  mind  at  all, 
but  an  account  of  its  manifestations  as  observed  by  the  witness.  Nash  v. 
Hunt  (1874)  116  Mass.  237,  251.  In  New  York,  after  much  vacillation, 
DeWitt  V.  Barly  (1853)  9  N.  Y.  371;  (1858)  17  N.  Y.  340,  the  courts 
have  reached  a  position  which  somewhat  resembles  the  Massachusetts 
view.  The  non-expert  witness  may  detail  certain  actions  to  the  jury  and 
is  permitted  to  characterize  them  as  the  actions  of  a  rational  or  of  an  ir- 
rational man,  but  he  may  not  give  his  opinion  on  the  question  of  general 
rationality,  though  he  derived  it  from  the  same  actions.  Paine  v.  Aldrich 
(1892)  133  N.  Y.  544.  No  sufficient  basis  for  these  technical  distinctions 
appears. 

"Miller  v.  State  (1894)  107  Ala.  40;  Choice  v.  State  (i860)  31  Ga.  424, 
466;  Bizer  v.  Bizer  (1900)  no  la.  248;  Weiner  v.  Chi.  &  N.  W  Ry.  Co. 
(1900)  105  Wis.  300;  Sherrill  v.  Telegraph  Co.  (1895)  ii7  N.  C.  352. 

•Gardner  v.  State  (1892)  90  Ga.  310;  Tucker  v.  State  (1899)  89  Md. 
471;  but  see  People  v.  Ching  Hing  Chang  (1887)  74  Cal.  389,  394. 

"Fiske  V.  Gowing  (1881)  61  N.  H.  431;  Fields  v.  Copeland  (1898)  121 
Ala.  644- 

"State  V.  Brown  (1892)  86  la.  121;  Leckey  v.  Bloser  (1855)  24  Pa. 
401;  Carney  v.  State  (1885)  79  Ala.  17. 
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subtle  and  delicate  nature  and  plainly  must  depend  for  its  significance 
largely  upon  observation.^*  And  accordingly  it  is  hard  to  imagine  a 
case  in  which  the  opinion  of  the  witness  could  be  of  more  real  assistance 
to  the  jury. 


Right  op  a  Director  to  Compete  With  the  Corporation. — Though 
there  is  considerable  diversity  of  judicial  utterance  concerning  the 
nature  of  the  fiduciary  relation  which  a  director  bears  to  his  corpora- 
tion,^  it  is  apparent  that  he  must  not  use  the  funds  under  his  control 
for  his  personal  benefit.  And  it  is  but  a  short  step  from  using  the 
firm's  assets  to  trading  on  its  credit,  or  employing  his  official  position 
for  private  gain  by  accepting  remuneration  for  his  vote  as  director.  In 
each  of  these  instances  of  breach  of  faith,  the  corporation,  even  though 
it  has  sustained  no  loss,  can  hold  the  miscreant  official  to  a  strict  ac- 
counting for  all  his  profits,  or,  if  these  have  not  yet  accrued,  can  obtain 
a  decree  forcing  him  to  hold  his  entire  interest  as  trustee  for  the  com- 
pany.2  Thus,  when  a  corporation  has  concluded  to  make  a  certain 
purchase  or  contract,  and  a  director,  armed  with  the  knowledge  of  this 
contemplated  action,  and  before  the  corporation  can  move,  secures  for 
himself  the  desired  property  or  contract,  he  will  not  be  permitted  to 
profit  by  it.^  When,  however,  he  engages  in  a  transaction  that  the  cor- 
poration has  not  specifically  contemplated,  but  which  is  nevertheless 
within  the  general  field  of  that  corporation's  usual  business,  the  solution 
is  not  so  simple.  This  situation  arose  recently  in  Jasper  v.  Appalachian 
Gas  Co.  (Ky.  1913)  153  S.  W.  50.  Three  of  the  directors  of  a  gas  produc- 
ing company  acting  as  individuals  bought  a  franchise  to  supply  gas  in  a 
city,  and  shortly  thereafter  sold  this  franchise  to  another  corporation.  A 
suit  on  behalf  of  the  former  company  for  an  accounting  for  the  profits 
of  this  transaction  was  unsuccessful.  Some  authorities,  following  the 
strict  principles  previously  outlined,  have  thought  that  the  director 
should  be  deemed  a  trustee  for  the  profits  of  even  such  a  transaction.* 
And  this  accords  with  the  early  view  that  the  personal  existence  of  a 
director  is  practically  merged  in  his  official  position,  a  view  which 
found  expression  in  tainting  with  voidability  all  contracts  between  one 
or  more  directors  and  the  corporation.'^  The  same  strict  theory  pre- 
vented an  official  from  buying  a  corporate  obligation  from  strangers 
at  a  discount  and  enforcing  it  at  its  face  value."     It  was  frequently 

'^relawney  v.  Colman  supra;  and  see  very  strong  dictum  in  McKee  v. 
Nelson  (N.  Y.  1825)  4  Cow.  355. 

^Elliott,  Priv.  Corp.,  §  502. 

*2  Machen,  Corp.,  §  1607  et  seq;  i  Morawetz,  Corp.,  (2nd  ed.)  §§  517, 
518.  For  a  similar  liability  of  others  in  a  fiduciary  relation,  see  Van 
Home  V.  Fonda  (N.  Y.  1821)  5  Johns  Ch.  388;  Goodhue  F.  W.  Co.  v.  Davis 
(1900)  81  Minn.  210;  i  Perry,  Trusts,  (6th  ed.)  §§  427,  428  and  notes. 

*Kroegher  v.  Calivada  Colonization  Co.  (1902)  119  Fed.  641;  DeBarde- 
leben  v.  Bessemer  Land  Co.  (1903)  140  Ala.  621;  Acker  Merrall  &  Condit 
Co.  V.  McGraw  (1907)  106  Md.  536. 

*2  Machen,  Corp.,  §  1621. 

'i  Morawetz,  Priv.  Corp.,  (2nd  ed.)  §  517  et  seq;  2  Thompson,  Corp., 
(2nd  ed.)   §  1223. 

•Hill  V.  Frazier  (1853)  22  Pa.  320;  Brewster  v.  Stratman  (1877)  4  Mo. 
App.  41. 
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stated  in  all  such  cases  that  the  director  could  not  assume  a  position 
antagonistic  to  his  office/  and  it  was  easy  to  regard  any  competition 
with  the  corporation  as  falling  within  the  inhibition  of  that  general 
language. 

On  the  other  hand  it  must  be  admitted  that  a  growing  freedom  of 
action  has  been  accorded  to  directorsi,  evidenced  by  permitting  their 
dealings  with  the  corporation  to  stand  unquestioned  if  in  fact  not 
fraudulent,*  and  by  allowing  the  enforcement  of  corporate  bonds,  and 
even  other  obligations,  bought  by  an  official  or  director  from  strangers.* 
Moreover,  an  examination  of  those  cases  which  permit  a  director  to 
recover  the  reasonable  value  of  special  services  which  he  has  rendered 
for  the  corporation,^"  in  conjunction  with  the  established  proposition 
that  there  is  no  implied  obligation  resting  upon  a  corporation  to  pay 
for  services  rendered  by  a  plaintiff  as  director,^^  shows  that  there  is  a 
vast  field  for  individual  activity  lying  outside  the  duty  of  a  director 
yet  well  within  the  general  scope  of  the  corporation's  business.  A  logical 
test  then  of  how  far  a  director  individually  can  contract  business  in  com- 
petition with  his  corporation  is  whether  the  officers  have  a  specific  duty 
to  transact  that  particular  business  for  the  corporation.  And  this  mvist 
be  in  each  case  largely  a  question  of  fact.^'^  Unless  there  is  such  a  duty, 
individual  actions  and  personal  profits  are  allowed.^'  When  for  any 
reason  the  corporation  cannot  itself  enter  the  transaction,  as  because  of 
charter  limitations,^*  a  refusal  of  the  third  party  to  deal  with  the 
corporation,^'^  or  lack  of  sufficient  ready  money,^*  it  is  particularly 
obvious  that  the  director  should  be  under  no  duty  to  account  to  the 
corporation.^^  In  the  principal  case  the  corporation  was  practically 
defunct,  and  the  decision  permitting  the  directors  to  act  for  their 
individual  benefit  is  therefore  unassailable.^* 

Taylor,  Priv.  Corp.,  (4th  ed.)  §  627;  Wardell  v.  R.  R.  Co.  (1880)  103 
a.  S.  651. 

'13  Columbia  I,aw  Review  164;  25  Harv.  L.  Rev.  553. 

"Seymour  v.  S.  F.  C.  Ass'n.  (1895)  144  N.  Y.  333;  Glenwood  Mfg.  Co. 
V.  Syme  (1901)  109  Wis.  355. 

"Cheeney  v.  Lafayette  etc.  R.  R.  Co.  (1873)  68  III.  570 ;  Greensboro  etc. 
Turnpike  Co.  v.  Stratton  (1889)  120  Ind.  294. 

"Ellis  V.  Ward  (1890)  137  111.  509;  Cheeney  v.  Lafayette  etc.  R.  R.  Co. 
supra. 

"Mackey  v.  Bums  (1901)  16  Colo.  App.  6;  N.  Y.  Automobile  Co.  v. 
Franklin  (N.  Y.  1905)  49  Misc.  8. 

"N.  Y.  Automobile  Co.  v.  Franklin  supra;  Lagarde  v.  Anniston  Lime 
Stone  Co.  (1899)  126  Ala.  496;  McDermott  Min.  Co.  v.  McDermott  (1902) 
27  Mont.  143;  see  Keokuk  Packet  Co.  v.  Davidson  (1888)  95  Mo.  467. 

"Barr  v.  Pittsburg  Plate  Glass  Co.  (1892)  51  Fed.  33;  s.  c.  (1893)  57 
Fed.  86. 

"Railroad  Co.  v.  Stubbs  (1885)  77  Me.  594;  Jacksonville  Cigar  Co.  v. 
Dozier  (1907)  53  Fla.  1059;  2  Columbia  Law  Review  117. 

"Hannerty  v.  Standard  Theatre  Co.   (1891)   109  Mo.  297. 

"Citizens  Trust  Co.  v.  Tompkins  (1903)  97  Md.  182. 

"Murray  v.  Vanderbilt  (N.  Y.  1863)  39  Barb.  140. 
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Who  May  Recx)ver  for  Injury  From  a  Nuisance  ? — A  private^  nui- 
sance was  regarded  by  the  common  law  as  '^'anything  done  to  the  hurt  or 
annoyance  of  the  land,  tenements  or  hereditaments  of  another."^  For 
such  an  injury  the  law  provided  a  freeholder  the  real  actions  of  assize 
of  nuisance,*  while  holders  of  a  lesser  estate  were  confined  to  an  action 
on  the  case  for  damages.  The  latter  remedy  has  practically  supplanted 
the  others.*  The  concept  of  a  nuisance,  however,  has  expanded  so  as  to 
include  not  only  physical  injury  to  the  realty,  but  also  an  appreciable 
interference  with  the  use  and  enjoyment  of  it.'  The  owner  of  the  prem- 
ises may  always  recover  for  any  permanent  injury  ;*'  and,  if  he  is  in  pos- 
session, or  even  if  the  land  is  unoccupied,''  he  is  entitled  to  damages  for 
all  temporary  injuries,  but  if  a  tenant  is  in  possession  of  the  land,  such 
damages  are  properly  recoverable  by  him  alone,*  The  essence  of  an 
action  for  temporary  injuries  is  the  disturbance  of  the  right  to  the 
quiet  enjoyment  of  possession,®  and  therefore,  a  mortgagor  in  posses- 
sion may  recover  even  though  the  premises  have  been  foreclosed  by  the 
mortgagee.^0 

Because  of  the  origin  of  the  action  for  a  nuisance  as  a  remedy  for 
injury  to  the  realty,  recovery  has  generally  been  restricted  to  the  holder 
of  some  estate  in  the  land  affected  by  the  nuisance.^^  For  this  reason, 
a  mere  lodger  has  been  denied  relief  on  the  groimd  that  he  may  move 
and  thus  avoid  any  injurious  results.^^    When,  however,  a  father  sought 

'If  a  private  individual  suffer  some  special  damage  from  a  public 
nuisance,  even  though  it  be  but  consequential,  he  may  recover  just  as  in 
the  case  of  a  private  nuisance.  See  Shed  v.  Hawthorne  (1874)  3  Neb. 
179;  Center  &  Treadwell  v.  Davis  (1869)  39  Ga.  210;  Hughes  v.  Heiser 
(Pa.  1808)  I  Binn.  463;  Pittsburg  v.  Scott  (1845)  i  Pa.  309;  Rose  v. 
Miles  (1815)  4  M.  &  S.  loi ;  contra,  Hubert  v.  Groves  (1794)  i  Esp.  148; 
Savannah  F.  &  W.  Ry.  v.  Parish  (1903)  177  Ga.  393;  Schoen  v.  Kansas 
City  (1896)  65  Mo.  App.  134. 

*3  Bl.  Comm.  216;  Paddock  v.  Somes  (1890)  102  Mo.  226,  237;  Heeg 
V.  Licht  (1880)  80  N.  Y.  579,  582. 

*3  Bl.  Comm.  220;  see  Waggoner  v.  Jermaine  (N.  Y.  1846)  3  Den.  306. 

*See  Comes  v.  Harris  (1848)  i  N.  Y.  223;  Waggoner  v.  Jermaine  supra. 
Writ  of  nuisance  has  been  declared  obsolete  in  New  York.  Knitz  v. 
McNeal  (N.  Y.  1845)  i  Den.  436. 

"Addison,  Torts,  (8th  ed.)  486;  Joyce,  Nuisance,  §2;  Lowe  v.  Pros- 
pect Hill  Cem.  (1899)  58  Neb.  94.  An  action  lies  by  an  individual  for  a 
disturbance  of  a  right  held  in  common  with  others.  Lynn  v.  Hooper 
(1899)  93  Me.  46. 

•See  Hine  v.  N.  Y.  Flee.  Ry.  (1891)  128  N.  Y.  571;  Jesser  v.  Gifford 
(1767)  4  Burr.  2141. 

Wilson  V.  Townend  (i860)  i  Dr.  &  Sm.  324;  Ruckman  v.  Green  (N.  Y. 
1876)  9  Hun  225;  Faulkenbury  v.  Wells  (1902)  28  Tex.  Civ.  App.  621; 
Wilcox  V.  Henry  (1904)  35  Wash.  591. 

'Note  that  in  Hine  v.  N.  Y.  Elec.  Ry.  supra  the  tenant  has  a  concurrent 
remedy. 

•Brink  v.  Edwards  Corrugating  Co.  (1911)  142  Ky.  88;  Ackerman  v. 
Ellis  (N.  Y.  191 1 )  79  Atl.  883.  Even  a  weekly  tenant  may  enjoin  a  nui- 
sance really  injurious  to  health.  See  Jones  v.  Chappell  (1875)  L.  R.  20  Eq. 
539- 

'"Lurssen  v.  Lloyd  (1892)  76  Md.  3160.  No  recovery,  however,  may  be 
had  for  damages  prior  to  the  date  of  taking  possession.  Watson  v.  Colusa- 
Parrot  M.  &  S.  Co.  (1905)  31  Mont.  513. 

"Ellis  V.  Kansas  etc.  R.  R.  (1876)  63  Mo.  131;  Kavanagh  v.  Barber 
(1892)  131  N.  Y.  121.  approved  in  Hughes  v.  Auburn  (1899)  161  N  Y.  96. 
This  case,  however,  was  decided  on  another  ground. 

"Miller  v.  Edison  Elec.  111.' Co.  (N.  Y.  1901)  33  Misc.  664. 
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to  recover  damages  for  the  death  of  his  infant  son  who  died  as  a  result 
of  a  miisance  maintained  by  the  defendants,  the  Supreme  Court  of 
Alabama  in  the  recent  case  of  Hosmer  v.  Republic  Iron  &  Steel  Co. 
(1913)  60  So.  801,  following  the  decision  in  the  case  of  Ft.  WoHh  & 
R.  8.  Ry.  V.  Glenn^^  allowed  the  plaintiff  to  prevail,  though  the  infant 
had  no  estate  in  the  premises.  The  parent  had  no  standing  in  the  court 
upon  his  complaint  unless  it  stated  a  cause  of  action  which  would  have 
been  available  to  the  decedent  ;^*  the  court,  therefore,  necessarily  based 
its  decision  upon  the  theory  that  the  infant  resident  in  his  father's 
house  could  have  maintained  an  action  on  his  own  behalf  for  the 
injury  to  his  health  caused  by  the  nuisance. 

The  doctrine  of  such  a  recovery  grows  out  of  the  right  of  the  owner 
of  an  estate  in  the  land  to  obtain  damages  for  injuries  to  the  health  of 
his  family,^**  when  the  defendant's  unlawful  maintenance  of  a  nuisance 
interferes  in  the  enjojrment  of  his  proprietary  interest.  The  supporters 
of  the  holding  in  the  case  under  consideration  assert  that  the  gist  of 
such  an  action  is  the  resulting  damage  to  the  persons  of  the  occupants 
and  not  the  injury  to  the  realty,  and  consequently;:  they  advocate  an 
expansion  of  the  common  law  to  provide  a  remedy  for  the  injured  par- 
ties whether  they  have  an  estate  in  the  premises  or  not.  While  this 
view  presents  somewhat  of  an  extension  of  the  strict  common  law  con- 
ception of  a  nuisance,  such  an  expansion  in  order  to  give  a  remedy  to 
an  infant,  living  with  his  parents  on  the  latter's  premises,  seems  thor- 
oughly justifiable;  for  there  appears  to  be  no  occasion  for  compelling  an 
infant  to  leave  his  father's  home  to  avoid  the  consequences  of  another's 
unlawful  act,^®  which  is  really  an  injury  to  the  occupancy  of  the  land. 
Nor  is  there  any  satisfactory  reason  for  confining  his  recovery  to  an 
action  for  negligence  and  refusing  to  sustain  an  action  on  the  case  for 
a  nuisance,^''  to  which  no  defense  of  contributory  negligence  is  avail- 
able.^* Since  the  law  recognizes  the  injury  to  the  person  of  an  infant 
as  a  proper  element  of  the  damages  awarded  to  a  landowner  for  an 
interference  with  the  enjoyment  of  the  premises,  the  court  in  the  prin- 
cipal case  very  properly  invoked  the  flexibility  of  the  common  law  to 
preclude  the  defendant  from  escaping  his  liability  to  compensate  the 
party  whose  health  was  impaired  as  a  natural  consequence  of  the 
wrong,  upon  the  technical  ground  that  the  one  injured  held  no  pro- 
prietary interest  in  the  land.^® 

"(1904)  97  Tex.  586. 

"Civil  Code  of  Ala.,  (1907)  §  2485;  Lovell  v.  DeBardelaben  C.  &  I.  Co. 
(1889)  90  Ala.  13;  Williams  v.  S.  &.  N.  Ala.  R.  R.  (1891)  91  Ala.  635. 

"Kearney  v.  Farrell  (1859)  28  Conn.  317;  Story  v.  Hammond  (Ohio 
1832)  4  Hammond  376;  Cohen  v.  Rittman  (Tex.  191 1)  139  S.  Wi.  59; 
Eufaula  v.  Simmons  (1888)  86  Ala.  515.  But  a  wife  cannot  recover,  because 
she  is  not  deprived  of  the  services  of  the  husband  or  child.  Corsicana 
Cotton  Oil  Co.  V.  Valley  (1896)   14  Tex,  Civ.  App.  250. 

"This  contention  seems  obviously  sound  in  view  of  the  rule  which 
recognizes  the  right  of  a  lessee  to  recover  though  he  entered  into  or  re- 
newed his  lease  after  the  creation  of  the  nuisance  and  with  full  knowledge 
thereof.  Central  R.  R.  Co.  v.  English  (1884)  72  Ga.  366;  Hoflfman  v. 
Edison  Elec.  111.  Co.  (N.  Y.  1903)  87  App  Div  371;  see  Bly  v.  Edison  Elec. 
111.  Co.   (1902)   172  N.  Y.  I. 

"Ft.  Worth  etc.  Ry.  v.  Glenn  supra;  see  Towaliga  Falls  Power  Co.  v. 
Sims  (1909)  6  Ga.  App.  749- 

"Satterfield  v.  Rowan  (1889)  83  Ga.  187;  Vogt  v.  Grinnell  (1907)  I33 
la.  362. 

"See  cases  cited  in  notes  14  supra. 
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Harry  Davenport,  Ediior-in-Charge. 
H.  Bartow  Farr,  Associate  Editor. 

Bankruptcy — Alimony — Foreign  Judgment. — The  plaintiff  was  grant- 
ed alimony  in  gross  in  South  Dakota  against  the  defendant's  testator 
and  secured  a  judgment  in  New  York  for  its  recovery."  Subsequently 
the  testator  was  discharged  in  bankruptcy.  Held,  the  New  York  judg- 
ment was  not  discharged  by  the  bankruptcy  proceedings.  Matter  of 
Williams  (N.  Y.  Ct.  of  Appeals  1913)  49  N.  Y.  L.  J.  No.  8. 

When  a  judgment  has  been  rendered,  the  court,  whenever  neces- 
sary, will  look  beneath  the  formal  proceedings  in  order  to  determine 
the  nature  of  the  liability  which  has  been  reduced  to  judgment,  and 
will  give  the  decree  the  characteristics  of  the  liability.  Boynton  v. 
Ball  (1887)  121  U.  S.  457.  Accordingly,  since  alimony  is  not  a  debt 
discharged  by  bankruptcy  but  an  allowance  for  support  arising  out 
of  the  marital  status,  12  Columbia  Law  Keview  638;  Romaine  v. 
Chauncy  (1892)  129  N.  Y.  566,  a  judgment  for  alimony  retains  this 
quality  and  is  itself  not  a  debt  provable  in  bankruptcy.  Aicduhon  v. 
Shufeldt  (1901)  181  U.  S.  575.  It  would  also  seem  that  a  judgment 
upon  a  foreign  judgment  for  alimony  is  subject  to  the  same  scrutiny 
and  that  it  is  of  a  nature  identical  with  that  of  the  original  decree, 
and  therefore  not  discharged  in  bankruptcy.  See  Wetmore  v.  Markoe 
(1904)  196  U.  S.  68.  A  contrary  holding  would  lead  to  absurd  results. 
By  the  weight  of  authority  there  is  no  merger  of  a  foreign  judgment 
upon  a  recovery  on  it  in  another  State.  13  Columbia  Law  Review  69. 
Accordingly,  even  if  the  New  York  judgment  were  considered  a  debt 
discharged  by  bankruptcy,  the  foreign  judgment  would  still  exist, 
and  might  after  the  discharge  be  made  the  basis  of  another  suit.  The 
result  reached  in  the  principal  case,  therefore,  seems  clearly  sound 
and  is  now  within  the  express  provisions  of  §17  of  the  Bankruptcy 
Act  as  amended  in  1903,  which  are,  however,  merely  declaratory  of  the 
previously  existing  law.    See  Wetmore  v.  Marhoe  supra. 

Conflict  of  Laws — Comity  in  Interpretation  of  Law  Merchant. — ^A 
promissory  note  made  and  indorsed  in  Oklahoma  was  non-negotiable 
by  the  decisions  of  that  State,  but  negotiable  according  to  the  decisions 
in  Texas,  where  the  suit  was  brought.  Held,  the  holder  could  recover, 
since  the  Oklahoma  decisions  were  not  conclusive  as  to  the  lex  loci 
contractus  in  questions  involving  general  commercial  law.  Hardy  v. 
Laml  (Tex.  1913)  152  S.  W.  650. 

The  Federal  courts,  while  maintaining  that  they  are  administer- 
ing the  law  of  the  State  applicable  to  the  particular  controversy,  have 
consistently  refused  to  be  bound  by  the  interpretation  of  that  law  by 
the  State  courts,  where  the  question  does  not  involve  rights  of  property 
or  the  construction  of  State  constitutions  or  statutes.  Swift  v.  Tyson 
(1842)  16  Pet.  1;  see  Burgess  v.  Seligman  (1882)  107  U.  S.  20;  Smith 
V.  Alabama  (1887)  124  U.  S.  465.  This  policy  is  based  on  the  theory 
that  judicial  decisions  are  not  the  law  but  merely  evidence  of  it,  see 
Ray  V.  Natural  Gas  Co.  (1891)  138  Pa.  St.  576,  590,  and  that  the 
Federal  judges  need  not  follow  the  errors  of  State  courts  on  questions 
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which  they  have  an  equal  opportunity  to  determine  for  themselves. 
Swift  V.  Tyson  supra;  see  Meade  v.  Beale  (1850)  Taney  339,  360.  But 
in  each  case  it  is  the  law  of  the  State  which  they  purport  to  administer. 
Bucher  v.  By.  Co.  (1887)  125  U.  S.  555,  582;  Transportation  Co.  v. 
Parkershurg  (1882)  107  U.  S.  691,  700;  Swift  v.  By.  Co.  (1894)  64 
Fed.  59.  ()n  the  question  of  whether  State  courts  are  equally  free  to 
apply  their  own  concept  of  the  general  law  of  another  State,  there  is 
an  absolute  conflict  of  authority.  New  York  and  Iowa  have  emphat- 
ically declared  that  it  shall  be  deemed  the  lex  loci,  the  decisions  of  the 
foreign  State  to  the  contrary  notwithstanding.  Faulkner  v.  Hart 
(1880)  82  K  Y.  413;  Franklin  v.  Twogood  (1868)  25  la.  520.  In  the 
majority  of  States,  however,  principles  of  comity,  and  the  desire  for 
certainty  of  legal  obligations  have  led  to  the  unquestioned  acceptance 
of  the  decisions  of  courts  of  other  States  as  indicating  their  local  law. 
Boe  v.  Jerome  (1846)  18  Conn.  138,  159;  Limerick  Nat.  Bank.  v. 
Howard  (1901)  71  N.  H.  13;  Harrison  v.  Edwards  (1840)  12  Vt.  648, 

Constitutional  Law — Impairing  Obligation  of  Contracts — Amend- 
ment OF  Usury  Statutes. — Under  the  statute  in  force  at  the  time  of 
a  usurious  loan  secured  by  a  mortgage,  the  lender  could  recover  only 
the  principal;  but  the  rule  of  equity  at  the  same  time  required  the 
debtor  to  tender  principal  and  lawful  interest  in  order  to  redeem.  A 
retrospective  statute  was  passed  making  the  male  in  equity  uniform 
with  that  at  law.  Held,  the  statute  was  constitutional.  Beynolds  v. 
Lee  (Ala.  1912)  60  So.  101. 

It  is  within  the  power  of  a  legislature  to  make  changes  in  the  ad- 
jective law  affecting  an  existing  contract;  Tennessee  v.  Sneed  (1877) 
96  U."S.  69;  see  Morley  v.  Lake  Shore  B.  B.  Co.  (1892)  146  U.  S.  162; 
but  as  its  obligation  consists  of  its  enforcibility  according  to  the  law 
under  which  it  was  made,  any  legislation  which  alters  the  substantive 
rights  flowing  from  it,  though  masked  as  a  mere  change  of  remedy, 
is  unconstitutional.  Bamitz  v.  Beverly  (1896)  163  U.  S.  118;  Van 
Hoffman  v.  City  of  Quincy  (1866)  4  Wall.  535.  Inasmuch  as  in  the 
principal  case  equity  had  given  the  lender  a  substantive  right  to  re- 
ceive legal  interest  before  surrraidering  his  security,  see  Lindsay  v.  U. 
8.  Savings  &  Loan  Go.  (1899)  127  Ala.  366,  it  seems  difficult  logically 
to  deny  to  that  right  the  protection  of  the  Constitution.  But  the 
courts  are  apparently  reluctant  in  this  class  of  cases  to  indulge  in  nice 
reasoning  for  the  protection  of  a  usurious  lender.  It  would  seem  to  be 
their  tendency  to  declare  that  the  contract  of  the  parties  is  fixed  by 
the  statute,  and  that  the  necessity  of  tender  is  no  part  of  that  con- 
tract, but  merely  the  result  of  a  rule  of  equity  procedure.  According 
to  this  view,  amendments  like  that  in  the  principal  case  amount  merely 
to  the  imposition  of  an  additional  penalty  for  a  contract  which,  when 
made,  was  against  the  policy  of  the  laws.  See  Hardin  v.  TrimmAer 
(1887)  27  S.  C.  110;  Mackay  v.  Holmes  (1892)  52  Fed.  722. 

Constitutional  Law — ^Local  Referendum — Erection  of  New  County. 
— A  New  York  statute  providing  for  the  erection  of  a  new  county  in  the 
Bronx  was  conditioned  to  be  inoperative  if  it  failed  to  receive  the  votes 
of  a  majority  of  electors  of  the  proposed  county.  Held,  the  statute 
was  constitutional.  People  ex  rel.  Unger  v.  Kennedy  (N.  Y.  Ct.  of 
Appeals  1913)  48  N.  Y.  L.  J.  No.  145. 

The  popular  referendum  of  questions  of  local  interest  is  defended 
upon  the  theory  that  while  the  legislature  cannot  delegate  to  the  people 
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the  power  to  say  whether  an  act  shall  become  law,  Barto  v.  Himrod 
(1863)  8  N.  Y.  483,  it  may  make  the  operation  of  a  statute  of  local 
concern  contingent  upon  the  approval  of  the  voters  affected.  State  v. 
O'Neill  (1869)  24  Wis.  149;  Locke's  Appeal  (1873)  72  Pa.  St.  491; 
Bank  v.  Village  of  Rome  (1858)  18  N.  Y.  38.  Though  the  validity  of 
contingent  legislation  is  well  recognized  even  where  the  contingency  is 
a  fact  the  existence  of  which  is  to  be  determined  by  the  judgment  of 
an  individual.  Field  v.  Clark  (1892)  143  U.  S.  649;  State  v.  Thomp- 
son (1901)  160  Mo.  333,  yet  if  popular  approval  be  made  the  condi- 
tion it  is  hard  to  see  that  it  is  not,  in  effect,  the  people  who  are  1^8- 
lating.  See  Rice  v.  Foster  (Del.  1847)  4  Harr.  479;  Parker  v.  Com- 
monwealth (Pa.  1847)  6  Barr  507.  General  laws  framed  on  this  plan 
are  ordinarily  rejected;  Opinions  of  the  Justices  (1894)  160  Mass.  586; 
and  since  the  argument  applies  equally  to  general  and  local  legisla- 
tion it  might  be  inferred  that  an  arbitrary  exception  has  been  made 
in  favor  of  the  latter.  See  Oberholtzer,  Referendum  in  America,  ch. 
13.  A  more  satisfactory  justification  is  that  the  delegation  of  legis- 
lative power  in  the  State  constitutions,  since  it  is  founded  upon  the 
theory  that  the  representatives  can  best  judge  of  the  expediency  of 
laws,  does  not  necessarily  include  all  legislation  whose  application  is 
limited  territorially.  See  7  Columbia  Law  Review  61.  Although  the 
reference  must  be  to  the  voters  affected,  it  seems  to  be  for  the  legisla- 
ture to  determine  who  those  interested  are,  see  People  v.  Nolly  (1875) 
49  Cal.  478,  and  therefore  the  fact  that  all  the  electors  in  New  York 
County  did  not  have  an  opportunity  to  vote  on  the  question  did  not 
invalidate  the  law.  People  v.  McFadden  (1889)  81  Cal.  489 ;  see  People 
v.  Reynolds  (1848)  10  HI.  1. 

Constitutional  Law — Sherman  Act — Validity  as  Criminal  Statute. 
— The  defendant,  prosecuted  under  the  Sherman  Anti-Trust  Act, 
pleaded  that  the  law  was  void  for  uncertainty.  Held,  the  plea  was  bad. 
United  States  v.  Patterson  (D.  C,  S.  D.  Ohio,  W.  D.  1912)  201  Fed. 
697.     See  Notes,  p.  421. 

Contracts — Restraint  of  Trade — Control  of  Product  Manufactured 
BY  Secret  Process, — The  nlaintiff  company,  manufacturing  a  particu- 
lar brand  of  ground  chocolate  by  a  secret  process,  sold  to  jobbers  only 
upon  their  undertaking  to  sell  to  retailers  at  fixed  prices.  The  jobbers, 
in  turn,  for  the  manufacturer's  benefit  required  a  similar  undertaking 
by  retailers,  to  enjoin  a  breach  of  which  the  plaintiff  sued.  Held,  the 
contract  was  not  in  restraint  of  trade,  and  the  injunction  should  be 
granted.  D.  Ohirardelli  Co.  v.  Hunsicker  et  al.  (Cal.  1912)  128  Pac. 
1041. 

The  discoverer  of  a  secret  process,  though  he  may  effectively  con- 
tract to  jestrict  or  monopolize  the  use  of  the  process,  is,  in  regard  to 
marketing  the  manufactured  product,  subject  to  the  usual  rules  re- 
garding contracts  in  restraint  of  trade.  Park  &  Sons  Co.  v.  Hartman 
(1907)  153  Fed.  24;  Dr.  Miles  Med.  Co.  v.  Park  &  Sons  Co.  (1911) 
220  TJ.  S.  373.  Such  a  manufacturer,  therefore,  if  he  has  a  prac- 
tical monopoly  in  a  commodity,  may  not  produce  a  stringency  in  the 
sale  by  maintaining  a  uniform  price  through  a  series  of  contracts  such 
as  that  in  the  principal  case.  Park  &  Sons  Co.  v.  Hartman  supra; 
Dr.  Miles  Med.  Co.  v.  Park  &  Sons  Co.  supra;  contra,  Garst  v.  Harris 
(1900)  177  Mass.  72;  Elliman  v.  Carrington,  L.  R.  [1901]  2  Ch.  275. 
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On  the  other  hand,  the  producer  of  only  a  portion  of  the  general  sup- 
ply, under  a  special  trade  name,  may  make  such  agreements,  since 
the  presence  of  other  brands  of  the  same  commodity  insures  competi- 
tion in  that  field.  Qrogan  v.  Chaffee  (1909)  156  Cal.  611;  Walsh  v. 
Dwight  (N.  Y.  1899)  40  App.  Div.  513.  The  test,  it  seems,  is  whether 
the  subject  matter  of  the  monopoly  is  to  be  regarded  as  a  distinct 
commodity  or  as  simply  one  of  several  brands  of  the  same  commodity. 
See  Cummings  v.  Union  Blue  Stone  Go.  (1900)  164  N.  Y.  401.  The 
enforcement  of  such  agreements,  of  course,  is  subject  to  the  contract 
law  of  the  jurisdiction.  In  California  the  statutory  provision  in  favor 
of  suits  by  beneficiaries  entitles  the  manufacturer  to  sue  the  retailer; 
but  even  where  a  beneficiary  has  no  rights,  the  same  result,  it  seems, 
might  be  reached  upon  the  theory  that  the  jobber  in  contracting  with 
the  retailer  acts  as  the  manufacturer's  agent. 

CoNVERSiox — Wrongful  Bailment — Pledgee's  Liability  to  True 
Owner. — The  defendants,  in  ignorance  of  the  plaintiff's  title,  received 
certain  of  her  stocks  in  an  unauthorized  pledge.  At  the  request  of  the 
pledgor  they  delivered  them  to  other  parties  who  they  knew  were  also 
pledgees  and  from  whom  they  received  payment  of  their  liens.  Held, 
they  were  guilty  of  conversion,  having  participated  with  the  pledgor 
in  the  transfer.    Vamey  v.  Curtis  (Mass.  1913)  100  N.  E.  650. 

Not  every  intermeddling  with  the  chattels  of  another  will  consti- 
tute such  an  assumption  of  dominion  as  to  amount  to  a  conversion, 
see  Hollins  v.  Fowler  (1875)  L.  E.  7  H.  L.  757;  affirming  L.  R.  7  Q. 
B.  616,  for  the  defendant  may  have  injured  or  carried  off  the  goods 
under  circumstances  indicating  that  he  was  not  denying  the  owner's 
title,' Simmons  v.  Lillystone  (1853)  8  Ex.  431  and  note;  Fouldes  v. 
Willoughhy  (1841)  8  M.  &  W.  540;  Burdick,  Law  of  Torts,  (2nd  ed.) 
349,  or  he  may  have  had  reasonable  justification  for  an  unauthorized 
detention.  Alexander  v.  Southey  (1821)  5  B.  &  Aid.  247;  Wellington 
V.  Weniworih  (Mass.  1844)  8  Met.  548.  Thus  it  has  been  generally 
recognized  that  a  bailee  is  not  liable  for  receiving  goods  from  a  wrong- 
ful bailor,  SpacJcman  v.  Foster  (1883)  L.  R.  11  Q.  B.  D.  99;  cf. 
M'Comhie  v.  Davies  (1805)  6  East  538,  or  for  returning  them  in  ig- 
norance of  the  owner's  title,  Steele  v.  Marsicano  (1894)  102  Cal.  666; 
Leonard  v.  Tidd  (Mass.  1841)  3  Met.  6,  and  the  same  protection  is 
accorded  a  delivery  to  a  third  person  upon  the  bailor's  order.  Parker 
V.  Lombard  (1868)  100  Mass.  405;  Bank  v.  Rymill  (1881)  44  L.  T. 
[n.  s.]  767;  but  see  Hudmon  v.  DuBose  (1888)  85  Ala.  446..  Where, 
however,  the  bailee  takes  upon  himself  the  disposal  of  the  property  in 
other  ways,  Hiort  v.  Bott  (1874)  L.  R.  9  Ex.  86,  as  where  he  asserts 
a  property  interest  of  his  own  in  the  chattel  and  thus  participates  in 
the  wrongful  transfer,  as  in  the  principal  case,  he  is  guilty  of  a  conver- 
sion. Consolidated  Co.  v.  Curtis  &  Son,  L.  R.  ri892]  1  Q.  B.  495; 
Dolliff  V.  Bobbins  (1901)  83  Minn.  498 ;  but  see  Leuthold  v.  Fairchild 
(1886)  35  Minn.  99. 

Corporations — Charitable  Corporations — Power  op  President  to 
Issue  Negotiable  Paper. — The  president  of  a  charitable  corporation, 
for  his  own  benefit  and  without  the  required  assent  of  the  board  of 
trustees,  issued  the  corporation's  notes  which  were  transferred  to  the 
plaintiff,  an  innocent  purchaser  for  value.  Held,  one  judge  dissenting, 
the  corporation  was  not  liable.  St.  Vincent  College  v.  Hallett  (C.  C. 
A.,  7th  Circ.,  1912)  201  Fed.  471. 
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The  prevailing  modem  presumption  that  a  president  of  a  trading 
corporation  has  power  to  bind  it  by  the  execution  of  notes  in  the  usual 
course  of  its  trade,  12  Columbia  Law  Review  274,  is  in  some  States 
regarded  as  conclusive  in  favor  of  a  holder  in  due  course,  McDonald 
V.  Chisholm  (1890)  131  111.  273;  Murchison  Nat.  Bank  v.  Dunn  Oil 
Mills  Co.  (N.  C.  1911)  73  S.  E.  93;  contra.  City  El.  St.  By.  Co.  v. 
National  Bank  (1896)  62  Ark.  33,  and  is  based  on  the  fact  that  the 
business  of  a  corporation  is  customarily  transacted  by  the  president. 
2  Thompson,  Corporations,  (2nd  ed.)  §§1452,  1473;  Sparks  v.  Dispatch 
Trans.  Co.  (1891)  104  Mo.  531;  cf.  Gould  v.  Oould  (1903)  134  Mich. 
515.  Accordingly,  since  the  general  customs  of  business  do  not 
ascribe  to  the  president  of  a  corporation  not  organized  for  profit  the 
power  to  issue  negotiable  paper,  a  transferee  of  such  paper  should  or- 
dinarily be  bound  at  his  peril  to  ascertain  whether  the  president  was 
duly  authorized  to  issue  it.  Cattron  v.  Universalist  Society  (1877)  46 
la.  106;  People's  Bank  v.  Church  (1888)  109  K  Y.  512;  People's 
National  Bank  v.  New  England  Home  (1911)  209  Mass.  48.  In  the 
principal  case,  however,  a  statute  empowered  the  charitable  corpora- 
tion to  issue  notes,  and  the  by-laws  designated  the  president  as  the 
proper  party  to  sign  them.  It  would  seem,  therefore,  that  the  distinc- 
tion in  favor  of  the  charitable  corporation  should  not  have  been  in- 
voked against  a  holder  in  due  course  in  applying  the  Illinois  rule  of 
McDonald  v.  Chisholm  supra. 

Corporations — ^Directors — Engaging  in  Competing  Business. — Some 
of  the  directors  and  officers  of  a  bankrupt  gas-producing  company,  act- 
ing on  their  own  behalf,  purchased  and  resold  a  franchise  to  sell  gas. 
A  stockholder,  having  failed  to  induce  the  corporation  to  act,  brought 
suit  for  an  accounting  to  the  company  for  the  profits  from  this  tran- 
saction. Held,  the  defendants  were  not  bound  to  account.  Jasper  v. 
Appalachian  Oas  Co.  (Ky.  1913)  153  S.  W.  50.    See  notes,  p.  431. 

Corporations — Service  on  Agent  of  Foreign  Corporation — Eevoca- 
Tiox  OF  Agency. — The  plaintiff  sued  a  foreign  corporation,  serving 
process  on  the  designated  agent.  The  defendant  pleaded  that  inas- 
much as  it  had  withdrawn  from  the  State  and  revoked  the  agency  the 
service  was  invalid.  Held,  two  judges  dissenting,  the  plea  was  bad. 
Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co.  (Ind.  1913)  100 
N.  E.  584. 

In  applying  the  State  statutes  for  service  of  process  upon  agents 
designated  by  foreign  corporations  as  a  condition  of  engaging  in  busi- 
ness, the  courts  have  shown  a  disposition  to  make  the  amenability  to 
service  commensurate  with  the  obligations  incurred  by  the  corporation 
within  the  State.  Thus,  when  a  corporation  has  ceased  to  accept  new 
business  but  continues  to  derive  benefits  from  its  former  contracts 
there  has  been  no  difficulty  in  holding  that  the  agency  subsists  for  the 
purpose  of  receiving  service,  on  the  ground  that  the  corporation  is  still 
engaged  in  business  in  the  State.  Mutual  Life  Ins.  Co.  v.  Spratley 
(1899)  172  U.  S.  602.  Again,  a  statutory  provision  expressly  stipulat- 
ing that  service  may  be  made  upon  the  agent  after  the  company's 
withdrawal  from  the  State  is  effective.  Woodward  v.  Mutual  Reserve 
Life  Ins.  Co.  (1904)  178  N".  Y.  485.  The  principal  case  implies  such 
a  condition  where  none  is  expressly  exacted  in  the  statute.  Since  a 
judgment  founded  upon  such  service  does  not  deprive  the  corpora- 
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tion  of  its  property  without  due  process  of  law,  Groehv.  United  Elec- 
tric Co.  (1905)  69  N.  J.  Eq.  397,  the  question  is  properly  one  of 
interpretation  of  the  legislative  intention.  The  result  reached,  more- 
over, though  opposed  to  the  earlier  decisions,  8wann  v.  Mviual  Re- 
serve Ass'n  (1900)  100  Fed.  922;  Friedman  v.  Empire  Life  Ins.  Co. 
(1899)  101  Fed.  535;  Cody  v.  Associated  Colonies  (1902)  119  Fed.  420, 
represents  the  prevailing  view  that  the  statute  must  have  been  intended 
to  fully  protect  those  who  deal  with  the  corporation  during  its  activity 
within  the  State.  Mutual  Reserve  Ass'n  v.  Phelps  (1903)  190  U.  S. 
147;  Oroel  v.  United  Electric  Co.  supra. 

Criminal  Law — Cumulative  Punishment — Effect  of  Pardon  op  First 
Offense. — The  defendant  was  convicted  of  counterfeiting,  was  par- 
doned, and  then  committed  forgery.  Held,  punishment  beyond  that 
ordinarily  inflicted  for  such  a  crime  could  be  imposed  under  a  statute 
providing  for  additional  punishment  for  second  offenses.  People  v. 
Carlesi  (N.  Y.  App.  Div.  1913)  139  N.  Y.  Supp.  309.    See  Notes,  p.  418. 

Evidence — Impeachment  of  Testimony — Admission  by  Default. — In 
an  action  for  libel,  the  plaintiff's  testimony  was  sought  to  be  impeached 
by  his  statement  on  cross-examination  that  he  "didn't  fight"  a  former 
divorce  suit,  and  by  the  production  of  the  divorce  petition  charging 
him  with  gross  cruelty.  Held,  the  petition  was  admissible  in  evidence. 
Miller  v.  Journal  Co.  (Mo.  1912)  152  S.  W.  40. 

The  consideration  of  unfair  surprise,  which,  together  with  that  of 
confusion  of  issues,  limits  the  impeachment  of  testimony  by  proof  of 
the  witness's  misconduct  to  his  own  cross-examination,  see  2  Wigmore, 
Evidence,  §§979-981,  also  forbids  impeachment  by  the  introduction  of 
a  prior  contradictory  statement  of  the  witness  unless  he  has  received 
a  preliminary  warning.  The  Queen's  Case  (1820)  2  Brod.  &  Bing. 
284,  313;  Qotloff  v.  Henry  (1853)  14  HI.  384.  But  this  consideration 
does  not  apply  when  the  witness  is  also  a  party,  and  in  such  case 
his  prior  admission  may  be  received  at  any  time.  Rose  v.  Otis  (1892) 
18  Colo.  59;  Churchill  v.  White  (1899)  58  Neb.  22.  Such  admissions 
may,  of  course,  be  found  in  pleadings  of  the  witness  as  a  party  in 
another  suit,  St.  Paul  Ins.  Co.  v.  Brunswick  Co.  (1901)  113  Ga.  786; 
Boots  v.  Canine  (1883)  94  Ind.  408,  and  in  at  least  two  jurisdictions 
a  judgment  by  default  against  the  witness  is  received  as  an  admission 
of  the  charges  contained  in  his  adversary's  pleading.  Cragin  v.  Carle- 
ton  (1842)  21  Me.  492;  Millard  \.  Adams  (N.  Y.  1892)  1  Misc.  431. 
The  result  reached  in  the  principal  case  is,  to  be  sure,  a  logical  ex- 
tension of  the  latter  rule.  But  it  seems  at  least  doubtful  if  the  rule 
of  admission  by  default,  which  results  from  a  strict  application  of  the 
maxim  qui  tacet  consentire  videtur,  should  be  favored,  since  it  is  gen- 
erally held  that  assent  is  implied  only  when  a  reply  is  natural,  Drury 
V.  Hervey  (1879)  126  Mass.  519;  Vail  v.  Strong  (1838)  10  Vt  467,  or 
more  reasonably  probable  than  silence.  Bowen,  L.  J.,  in  Wiedemann  T. 
Walpole,  L.  R.  [1891]  2  Q.  B.  D.  534. 

Evidence — Opinion  of  Non-Expert. — In  an  action  for  breach  of  prom- 
ise of  marriage  a  witness  was  asked  whether,  from  his  observation  of 
the  plaintiff's  conduct,  she  was,  in  his  opinion,  "attached  to  the  de- 
fendant." Held,  the  question  was  objectionable  as  calling  for  in- 
admissible evidence.  Pearce  v.  State  (N.  Y.  Ct.  of  Appeals  1918)  48 
N.  Y.  L.  J.  No.  148.    See  Notes,  p.  429. 
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Limitation  of  Actions — Amendment  of  Complaint — New  Cause  of 
Action. — The  plaintiff  and  seven  others  brought  statutory  ejectment, 
claiming  title  as  heirs.  After  the  period  of  limitation  had  expired,  the 
complaint  was  amended  to  all^e  that  the  plaintiff  was  sole  owner  of  the 
land  in  question  under  the  will  of  the  deceased.  Held,  the  plaintiff 
oould  recover  an  undivided  eighth  of  the  land.  Cottonwood  Lumber 
Co.  V.  Walker  (Ark.  1912)  152  S.  W.  1006. 

Whether,  in  the  principal  case,  the  Statute  of  Limitations  is  a  de- 
fense to  the  amended  complaint  depends  upon  the  solution  of  two 
questions:  first,  whether  the  change  from  heir  to  devisee,  and  second, 
whether  the  change  from  sole  owner  to  co-parcener,  constitutes  a  new 
cause  of  action.  Inasmuch  as  it  ia  unnecessary  in  ejectment  to  allege 
the  manner  of  acquiring  the  fee  simple  title,  Atwater  v.  Spalding 
(1902)  86  Minn.  101;  Anderson  v.  Proctor  Coal  Co.  (Ky.  1903)  74  S.  W. 
717,  it  seems  that  the  plaintiff's  chain  of  title  is  not  his  cause  of  action 
but  merely  evidence  of  it,  and  that  therefore  the  change  from  heir  to 
devisee  will  not  bar  him.  McCandless  v.  Inland  Acid  Co.  (1902)  115 
Ga.  968;  see  Gannon  v.  Moore  (1907)  83  Ark.  196,  200.  Again,  since 
in  most  jurisdictions  one  co-tenant  has  absolute  title  as  against  every- 
one but  the  other  co-tenants  and  may  recover  the  entire  land  from  a 
disseisor,  Erhardt  v.  Boaro  (1884)  113  U.  S.  527,  537;  Dorian  v.  Wes- 
tervitch  (1903)  140  Ala.  283;  contra,  Williams  v.  Mining  &  Mfg.  Co. 
(1905)  115  Tenn.  578,  it  would  apparently  follow  that  the  change  from 
co-parcener  to  sole  owner  did  not  amount  to  a  change  in  the  cause  of 
action.  See  Boherson  v.  Mcllhenny  (1883)  59  Tex.  615;  cf.  Becnel  v. 
Waguespack  (1888)  40  La.  Ann.  109;  Vunk  v.  Baritan  Biver  By.  Co. 
(1894)  56  N.  J.  L.  395;  but  see  White  v.  Moss  (1893)  92  Ga.  244.  At 
all  events  it  seems  clear  that  if  the  change  be  considered  sufficient  to 
bar  any  part  of  the  claim  it  should  bar  the  entire  claim ;  White  v.  Moss 
supra;  and  there  appears  to  be  no  authority  for  the  result  reached  in 
the  principal  case. 

Limitation  of  Actions — Contract  to  Devise — Anticipatory  Breach. — 
The  decedent  promised  to  devise  his  property  to  the  plaintiff  as  con- 
sideration for  services  to  be  rendered  by  the  latter  during  his  life.  The 
plaintiff  was  prevented  from  performing  by  the  actions  of  the  de- 
cedent. Held,  the  Statute  of  Limitations  ran  from  the  date  of  the  an- 
ticipatory breach.    Paul  v.  Snyder  (Ind.  1912)  100  N.  E.  571. 

Where  services  are  to  be  rendered  during  the  life  of  the  decedent 
in  consideration  that  a  definite  compensation  shall  be  devised  to  the 
p)erson  rendering  them,  a  right  of  action  on  the  contract  does  not  accrue 
until  the  death  of  the  promisor,  Goodloe  v.  Ooodloe  (1905)  116  Tenn. 
252;  Patterson  v.  Patterson  (N.  Y.  1816)  13  Johns.  379,  since  there 
can  be  no  actionable  breach  until  the  time  agreed  upon  for  the  perform- 
ance has  arrived  and  no  devise  is  made.  This  is  also  true  where  the 
contract  is  one  to  bequeath  a  fair  compensation  for  services  rendered. 
In  re  Hess'  Estate  (1894)  57  Minn.  282;  Stone  y.  Todd  (1887)  49 
N.  J.  L.  274,  and  applies  as  well  whether  the  promisee  has  completely 
performed.  In  re  Hess'  Estate  supra,  or  only  partially  performed,  when 
the  action  is  for  breach  of  the  contract  to  devise.  Avery  v.  Moore 
(1889)  34  111.  App.  115;  contra,  Bonesteel  v.  Van  Etten  (N.  Y.  1880) 
20  Hun  468.  If,  however,  the  action  is  upon  a  quantum  meruit  for  the 
reasonable  value  of  the  services  actually  rendered,  the  cause  of  action 
arises  at  the  time  of  the  anticipatory  breach  and  the  Statute  begins  to 
run  immediately.    See  Banks  v.  Howard  (1902)  117  Ga.  94;  Oa  Nun 
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V.  Palmer  (1911)  202  N.  Y.  483.  In  the  principal  case,  therefore,  the 
cause  of  action  on  the  contract  would  have  accrued  on  the  death  of  the 
promisor,  but  it  seems  that  the  plaintiff  is  suing  on  a  quantum  meruit 
for  the  reasonable  value  of  the  services  rendered  up  to  the  time  of  the 
anticipatory  breach;  in  such  a  case  the  Statute  clearly  runs  from  that 
date,  as  the  court  held. 

Master  and  Servant — Unlawful  Employment  op  Child — Effect  of 
Misrepresentation  as  to  Age. — The  plaintiff,  by  making  false  repre- 
sentations as  to  his  age,  obtained  employment  with  the  defendant.  He 
was  later  injured,  and  sued  under  a  statute  forbidding  the  employment 
in  mines  of  children  under  the  age  of  fourteen  years.  Held,  two  judges 
dissenting,  the  plaintiff  was  not  estopped  to  recover.  DeSoto  Coal, 
Mining^  &  Development  Co.  v.  Hill  (Ala.  1912)  60  So.  583. 

While  it  has  frequently  been  held  that  a  defendant  in  a  contract 
action  is  not  estopped  to  set  up  a  plea  of  infancy  by  his  misrepresen- 
tations as  to  his  age,  Merriam  v.  Cunningham  (1853)  65  Mass.  40; 
Sims  V.  Everhardt  (1880)  102  U.  S.  300 ;  but  see  Commander  v.  Brazil 
(1906)  88  Miss.  668,  the  courts  have  rarely  found  occasion  to  apply  the 
doctrine  of  estoppel  to  the  situation  presented  in  the  principal  case. 
But  the  result  reached  seems  in  accord  with  the  prevailing  tendency  to 
give  full  effect  to  the  protective  purpose  of  the  Child  Labor  Acts.  This 
is  indicated  by  the  cases  which  hold  that  it  is  negligence  per  se  to  em- 
ploy an  infant  who  is  under  the  statutory  age  limit,  Inland  Steel  Co  v. 
Yedinak  (1909)  172  Ind.  423 ;  Leathers  v.  Tobacco  Co.  (1907)  144  IST.  C. 
330,  and  that  the  defenses  of  contributory  negligence  and  assumption 
of  risk  are  not  open  to  the  master.  American  Car  Co.  v.  Armentraut 
(1905)  214  111.  509;  Glucina  v.  Goss  Brick  Co.  (1911)  63  Wash.  401; 
see  11  Columbia  Law  Review  382 ;  contra,  Darsam  v.  Kohlmann  (1909) 
123  La.  164.  In  a  jurisdiction  in  which  the  master  is  bound  to  use 
only  reasonable  diligence  in  ascertaining  the  age  of  the  infant,  Koester 
V.  Rochester  Candy  Works  (1909)  194  N.  Y.  92,  the  latter's  misrepre- 
sentation may  often  relieve  the  master  of  liability.  In  the  majority  of 
jurisdictions  which  have  passed  upon  the  question,  however,  the  master 
is  bound  at  his  peril  to  discover  the  age  of  the  infant;  Kirkham  v. 
Wheeler-Osgood  Co.  (1905)  39  Wash.  415;  Syneszewski  v.  Schmidt 
(1908)  153  Mich.  438;  American  Car  Co.  v.  Armentraut  supra;  and 
such  a  construction  seems  consonant  with  sound  public  policy. 

Mortgages — Conveyance  by  Mortgagee  to  Innocent  Purchaser — 
Measure  of  Damages. — The  defendant,  a  grantee  who  took  by  a  deed 
which,  though  absolute  in  form,  was  intended  as  a  mortgage,  conveyed 
to  an  innocent  purchaser,  thus  depriving  himself  of  the  power  to  re- 
convey  to  the  mortgagor.  Subsequently  the  mortgagor,  tendering  pay- 
ment, sought  to  redeem.  Held,  he  could  recover  the  value  of  the  land 
at  the  time  of  tender.     Clark  v.  Morris  (Kan.  1913)  129  Pac.  1195. 

The  measure  of  damage  which  the  mortgagor  may  recover  when  the 
mortgagee,  by  transferring  the  property  to  an  innocent  purchaser,  has 
cut  off  the  equity  of  redemption,  is  often  said  to  depend  upon  the  bona 
fides  of  the  mortgagee  in  making  the  transfer.  Under  this  theory  some 
courts  restrict  the  mortgagor's  recovery  to  the  proceeds  received  by  the 
mortgagee  from  the  sale,  if  there  is  no  evidence  of  intent  to  defraud. 
Oibhs  V.  Meserve  (1883)  12  111.  App.  613;  Wilson  v.  Drumrite  (1857)  24 
Mo.  304.  By  the  great  weight  of  authority,  however,  no  such  distinc- 
tion is  taken,  and  the  mortgagee  is  held  to  the  liability  of  a  trustee 
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with  respect  to  the  property,  so  that  the  mortgagor  may,  at  his  election, 
recover  the  value  of  the  land  at  the  time  he  tendered  the  mortgage 
money  and  asked  to  redeem,  Boothe  v.  Fiest  (1891)  80  Tex.  141;  cf. 
Hart  V.  Ten  Eyck  (N.  Y.  1816)  2  Johns.  Ch.  62,  117,  or  the  proceeds 
realized  by  the  mortgagee  from  the  sale,  Shillaher  v.  Robinson  (1877) 
97  U.  S.  68  J  Meehan  v.  Forrester  (1873)  52  N.  Y.  277;  Sheldon  v. 
Bradley  (1870)  37  Conn.  324;  Crassen  v.  Swoveland  (1864)  22  Ind.  427, 
or  the  value  of  the  land  at  the  time  of  the  sale,  irrespective  of  the 
amount  actually  received.  Enos  v.  Sutherland  (1863)  11  Mich.  538. 
This  view  seems  sound,  for  there  appears  to  be  no  occasion  for  inquiry 
into  the  mortgagee's  intentions,  since  any  transfer  of  the  land  by  him 
which  cuts  off  the  mortgagor's  right  of  redemption  is  a  plain  breach  of 
his  duty  to  hold  as  security. 

Municipal  Corporations — Limitation  op  Indebtedness — Charge  on 
Specific  Fund. — A  city  already  indebted  to  the  constitutional  limit 
issued  bonds  for  the  construction  of  water  works,  payable  only  out  of 
the  income  derived  from  such  property.  Held,  the  bonds  were  invalid. 
Feil  v.  City  of  Coeur  d'Alene  (Idaho  1913)  129  Pac.  643. 

Constitutional  limitations  are  frequently  construed  very  liberally, 
in  the  interest  of  municipal  development.  City  of  Valparaiso  v.  Gard- 
ner (1884)  97  Ind.  1;  Suranson  v.  Ottumwa  (1902)  118  la.  161;  Win- 
ston v.  Spokane  (1895)  12  Wash.  524.  Certainly  it  seems  that  where 
a  city  acquires  a  profitable  business  to  be  paid  for  solely  from  the  in- 
come thereof,  no  debt  is  created.  State  v.  City  of  Neosho  (1907)  203 
Mo.  40;  Faulkner  v.  Seattle  (1898)  19  Wash.  320.  Technically,  it  is 
a  trust  to  receive  and  pay  over  water  rents,  Brockenborough  v.  Com- 
missioners (1903)  134  N.  C.  1;  Winston  v.  Spokane  supra;  State  v. 
City  of  Neosho  supra,  and  would  seem  analogous  to  the  municipal  obli- 
gation created  by  street  assessments,  see  Swanson  v.  Ottumwa  supra, 
which  are  never  considered  municipal  debts.  On  the  other  hand,  a 
strict  construction  of  such  provisions  has,  in  many  instances,  been 
invoked,  placing  every  obligation,  Litchfield  v.  Ballou  (1885)  114  U.  S, 
190;  Keller  v.  Scranton  (1901)  200  Pa.  St.  130,  within  the  purview 
of  the  prohibition.  Prince  v.  City  of  Quincy  (1889)  128  111.  443;  City 
of  Ottumwa  v.  City  Water  Supply  Co.  (1902)  119  Fed.  315;  Beard  v. 
City  of  Hopkinsville  (1894)  95  Ky.  239,  thus  checking  mimicipal- 
ities  in  their  improvident  tendency  to  shift  the  weight  of  burdensome 
taxation  on  posterity.  Brix  v.  Clatsop  County  (1905)  46  Ore.  223; 
see  note  to  City  of  Ottumwa  v.  City  Water  Supply  Co.  59  L.  R.  A. 
604.  The  principal  case,  which  is  rather  an  extreme  application  even 
of  this  stricter  view,  but  see  Beard  v.  City  of  Hopkinsville  supra,  de- 
rives support  from  the  peculiar  language  of  the  State  constitution. 
Idaho  Constitution,  Art.  8,  §3. 

Negligence — Assumption  of  Risk — Involuntary  Servitude. — The 
plaintiff's  intestate,  a  convict  leased  by  the  State  to  the  defendant,  was 
killed  by  the  caving  in  of  the  defendant's  mine,  caused  by  a  fellow-con- 
vict's negligence.  Held,  the  defendant  was  liable.  Sloss- Sheffield  Steel 
&  Iron  Co.  V.  Weir  (Ala.  1913)  60  So.  851. 

A  servant's  assumption  of  the  risks  due  to  the  negligence  of  his 
co-workers  may  arise  either  from  an  implied  term  of  the  contract  of 
employment,  or  from  his  continuing  to  work  after  having  discovered 
their  incompetence.     Drake  v.  Auburn   City  By.    (1903)    173   N.  Y. 
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466;  Hatt  v.  Nay  (1887)  144  Mass.  186;  TJ.  8.  Rolling  Stock  Co.  v. 
Wilder  (1886)  116  111.  100,  110.  It  is  obvious,  however,  that  neither 
of  these  defenses  may  be  pleaded  against  a  convict,  the  involuntary  na- 
ture of  whose  service  precludes  the  implication  of  a  contract,  Simons 
V.  Ga.  Iron  &  Coal  Co.  (1904)  133  Fed.  776 ;  cf.  Tozeland  v.  West  Ham 
Union,  L.  R.  [1906]  1  K.  B.  538,  and  prevents  his  quitting  work  be- 
cause of  the  negligence  of  his  fellows.  Sloss-Sheffield  Co.  v.  Long 
(1910)  169  Ala.  337.  He  may,  however,  be  guilty  of  contributory 
negligence,  Hartwig  v.  Bay  State  Shoe  Co.  (1889)  118  N.  Y.  664,  re- 
versing 43  Hun.  425,  but  as  the  presuttiption  is  that  his  actions  were 
dominated  by  an  overseer,  see  Chattahoochee  Brick  Co.  v.  Braswell 
(1893)  92  Oa.  631;  Baltimore  Boot  Co.  v.  Jamar  (1901)  93  Md.  404, 
the  plea  should  allege,  as  the  principal  case  held,  that  he  "voluntarily" 
incurred  the  danger.  It  is  true,  as  has  been  urged,  that  the  absence  of 
a  contract  of  emplojonent  between  the  State's  lessee  and  a  convict 
prevents  the  complete  relation  of  master  and  servant,  see  Buckalew  v. 
Tennessee  Coal  Co.  (1895)  112  Ala.  146,  156;  but  see  Ward  v.  Young 
(1884)  42  Ark.  542,  but  it  does  not  preclude  the  application  of  the 
respondeat  superior  doctrine,  for  this  depends  not  upon  contract  but 
upon  the  employer's  power  of  control.  Cunningham  v.  Moore  (1881) 
55  Tex.  373.  In  those  States,  therefore,  which  have  by  their  prison 
regulations  reserved  complete  control  over  convicts,  the  lessee  is  not 
held  responsible;  Mason  v.  Hamby  (1909)  6  Ga.  App.  131;  St.  Louis 
Iron  Mt.  Ry.  v.  Boyle  (1907)  83  Ark.  302;  but  where,  as  seems  to  be 
the  case  in  Alabama,  convicts  are  subject  to  the  orders  of  the  lessee,  his 
liability  is  that  of  a  master  for  the  acts  of  his  servants.  Baltimore 
Boot  Co.  v.  Jamar  supra. 

Negotiable  Instruments — Non-Payment  of  Interest  as  Dishonor. — 
The  plaintiff  sued  on  a  promissory  note,  on  which  at  the  time  of  his 
purchase  an  instalment  of  interest  had  not  been  paid.  Held,  he  was, 
nevertheless,  a  holder  in  due  course.  McPherrin  v.  Tittle  (Okla.  1913) 
129  Pac.  721. 

In  determining  whether  the  non-payment  of  interest  is  equivalent 
to  dishonor,  the  real  consideration  is  not  whether  interest  is  a  part  of 
the  debt,  cf.  Newell  v.  Oregg  (N.  Y.  1868)  51  Barb.  263,  or  only  in- 
cidental thereto,  cf.  Nat.  Bank  \.  Kirhy  (1871)  108  Mass.  497,  but 
whether  by  the  custom  of  merchants  a  transfer  of  commercial  paper 
after  maturity  of  an  instalment  of  interest  is  an  unusual  and  there- 
fore a  suspicious  circumstance,  see  Union  Investment  Co.  v.  Wells 
(1908)  39  Can.  Sup.  Ct.  625,  for  this  is  the  ground  upon  which  a  pur- 
chaser after  maturity  of  the  principal  is  affected  with  notice  of  ante- 
cedent equities.  Brown  v.  Davis  (1789)  3  D.  &  E.  80;  Fisher  v.  Leland 
(Mass.  1849)  4  Cush.  456.  It  would  seem,  especially  in  view  of  the 
practice  of  marketing  bonds  with  several  overdue  coupons  attached,  see 
Railway  Co.  v.  Sprague  (1880)  103  U.  S.  756,  that  non-payment  of 
interest  is  not  notice  to  a  purchaser  of  an  intention  on  the  part  of  the 
maker  to  repudiate  the  d^t.  Cromwell  v.  County  of  Sac  (1877)  96 
U.  S.  51 ;  Morton  v.  N.  0.  &  S.  Ry.  (1885)  79  Ala.  690.  Moreover,  a 
holder's  neglect  to  demand  prompt  payment  of  interest  does  not  de- 
stroy his  rights  against  his  indorsers;  Howe  v.  Bradley  (1841)  19  Me. 
31;  the  failure  of  the  plaintiff's  transferrer,  therefore,  to  collect  the 
interest  could  have  created  no  suspicion  in  the  plaintiff's  mind,  and 
he  must  be  considered  a  holder  in  due  course.     The  decision  of  tlie 
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principal  case,  which  is  thus  in  accord  with  principle  as  well  as  with 
the  great  weight  of  authority,  Daniel,  Neg.  Instr.,  (5th  ed.)  §787; 
contra,  First  Nat.  Bank  v.  Forsyth  (1897)  67  Minn.  257,  is  founded 
moreover  in  sound  policy,  as  the  contrary  rule  would  greatly  embarrass 
the  free  circulation  of  commercial  securities. 

Nuisance — Injury  to  Health — Right  of  One  Not  Owning  Ppoperty 
TO  Recx)Ver. — An  infant,  residing  with  his  parents,  died  as  a  result  of 
the  polluted  air  from  a  pond  used  by  the  defendant  in  the  manufac- 
ture of  iron.  The  child's  father,  as  his  personal  representative,  sought 
to  recover  in  an  action  on  the  case  for  a  nuisance.  Held,  the  action 
would  lie  even  though  the  infant  had  no  estate  in  the  premises  affected 
by  the  nuisance.  Hosmer  v.  Republic  Iron  &  Steel  Co.  (Ala.  1913) 
60  So.  801.     See  Notes,  p.  433. 

Partnership — Notice  of  Dissolution. — After  the  dissolution  of  a 
firm,  the  liquidating  partner  made  and  delivered  two  notes  to  the 
plaintiff  bank  in  renewal  of  outstanding  firm  obligations.  Notice  of 
dissolution  was  not  published  and  the  bank  was  not  given  actual  no- 
tice. The  evidence  showed  knowledge  of  the  dissolution  on  the  part 
of  plaintiff's  cashier  and  directors.  Held,  the  notes  were  not  binding 
on  the  partner  who  had  not  authorized  them.  Union  Nat.  Bank  v. 
Dean  ei  al.  (N.  Y.  App.  Div.,  4th  Dept.,  1913)  189  N.  Y.  Supp.  835. 
See  Notes,  p.  423. 

Patents — Right  to  Fix  Price  for  Resale. — The  defendant,  who  bought 
goods  from  a  patentee,  agreeing  not  to  sell  them  below  a  certain  price, 
violated  his  agreement.  The  patentee  then  sought  an  injunction, 
claiming  infringement.  Held,  the  restriction  was  invalid,  and  the 
plaintiff  could  not  recover.  Waltham  Watch  Co.  v.  Keene  (D.  C, 
S.  D.  N.  Y.,  1913)  202  Fed.  225. 

Since  the  Patent  Act  gives  the  patentee  the  exclusive  right  equally 
to  make,  to  use  and  to  vend  the  invention,  U.  S.  Comp.  Stat.  (1901) 
§4884,  the  decision  in  the  principal  case  might  seem  inconsitent  with 
Henry  v.  Dick  Co.  (1912)  224  U.  S.  1,  where  certain  restrictions  on 
the  use  of  the  patented  article  were  sustained.  The  only  privilege 
conferred  by  this  statute,  however,  is  the  right  to  exclude  others  from 
the  benefits  of  the  patent.  Bloomer  v.  McQuewan  (1852)  14  How.  539, 
549.  The  rights  of  the  patentee  to  make,  use  or  vend  the  article  him- 
self are  derived  from  the  general  law,  and  the  limitations  upon  the 
exercise  of  such  rights  should  accordingly  be  determined  by  the  rules 
of  that  law.  12  Columbia  Law  Review  709  et  seq;  25  Harv.  L.  Rev. 
454.  The  court,  therefore,  merely  applied  the  usual  test  of  reason- 
ableness to  the  restriction  imposed  by  the  patentee,  and,  it  seems,  was 
justified  in  reaching  a  result  opposite  to  that  reached  in  Henry  v. 
Dick  Co.  supra.  There  the  patentee  sold  his  invention  for  cost  and 
made  his  profit  out  of  other  articles,  which  he  required  to  be  used 
with  it,  while  in  the  principal  case  there  was  a  fair  profit  to  be  had 
from  the  original  sale,  and  the  additional  advantage  which  he  gained 
through  the  further  limitation  on  the  selling  price  would  seem  to 
have  been  obtained  through  an  unreasonable  restraint  of  trade.  See 
Adams  V.  Burke  (1873)  17  Wall.  453;  25  Harv.  L.  Rev.  643.  This 
result  seems  to  be  strongly  supported  by  the  conclusion  of  the  Supreme 
Court  that  the  owner  of  a  copyrighted  article,  B obis-Merrill  Co.  v. 
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Straus  (1908)  210  U.  S.  339,  or  of  a  commodity  manufactured  by  a 
secret  process,  Dr.  Miles  Med.  Co.  v.  Park  &  Sons  Co.  (1911)  220  U.  S. 
373,  may  not  reflate  the  resale  price  so  as  to  prevent  competition. 
But  see  N.  J.  Patent  Co.  v.  Schaefer  (1906)'  144  Fed.  487;  The  Fair 
V.  Dover  Mfg.  Co.  (1908)  166  Fed.  117;  Automatic  Pencil  Sharpener 
Co.  V.  Goldsmith  Bros.  (1911)  190  Fed.  205. 

Public  Service  Companies — Failure  to  Stop  Cipher  Cablegram — 
Damages. — The  defendant,  while  transmitting  a  cipher  cablegram  for 
the  plaintiff,  undertook  at  the  latter's  request  to  withdraw  it,  but 
negligently  failed  to  do  so.  Held,  one  judge  dissenting,  the  plaintiff 
could  recover  only  nominal  damages.  Bertuch  et  al.  v.  V.  S.  &  Hayti 
Tel.  &  Cable  Co.  et  al.  (N.  Y.  Sup.  Ct.  1913)  139  N".  Y.  Supp.  289. 

A  firm  adherence  to  the  rule  that  special  damages  for  a  breach  of 
contract  can  only  be  recovered  if  within  the  contemplation  of  the 
parties  when  the  contract  was  made,  Hadley  v.  Baxendale  (1854)  9  Ex. 
341,  has  led  most  of  our  courts  to  limit  to  nominal  damages  the  liabil- 
ity of  the  company  for  negligence  in  the  transmission  of  a  cipher  or 
unintelligible  message,  Primrose  v.  W.  U.  Tel  Co.  (1893)  154  U.  S.  1; 
W.  U.  Tel.  Co.  V.  Wilson  (1893)  32  Fla.  527,  in  the  absence  of  actual 
notice  to  the  operator  of  the  nature  of  the  business  to  which  it  relates. 
Houston  etc.  Tex.  R.  T.  Co.  v.  Davidson  (1897)  15  Tex.  Civ.  App.  334; 
see  Postal  Tel.  Co.  v.  Lathrop  (1890)  131  111.  575,  585.  This  rule  is 
frequently  misapplied  through  a  failure  properly  to  distinguish  be- 
tween direct  and  consequential  losses.  3  Sedgwick,  Damages,  (9th  ed.) 
§  892.  A  few  courts,  however,  allow  a  recovery  by  dispensing  with  the 
necessity  of  detailed  notice.  Daughtery  v.  Tel.  Co.  (1883)  75  Ala.  168; 
W.  U.  Tel.  Co.  v.  Way  (1887)  83  Ala.  542;  W.  U.  Tel  Co.  v.  Fatman 
(1884)  73  Ga.  285.  In  any  event,  where  the  action  sounds  in  tort,  from 
a  technical  viewpoint  the  company  should  be  liable  for  the  proximate 
results  of  its  negligence  even  if  these  were  not  contemplated  when 
the  contract  was  made.  Cowan  v.  W.  U.  Tel  Co.  (1904)  122  la.  379. 
The  contrary  result  has,  however,  almost  everywhere  been  reached  on 
the  theory  that  the  gist  of  the  liability  is  the  breach  of  contract. 
Fererro  v.  W.  U.  Tel.  Co.  (1896)  9  App.  D.  C.  455 ;  W.  U.  Tel.  Co.  v. 
Merritt  (1908)  55  Fla,  462;  but  see  W.  U.  Tel.  Co.  v.  Snodgrass  (1901) 
94  Tex.  284.  In  the  principal  case,  however,  when  the  company  un- 
dertook to  stop  the  message  the  original  contract  was  cancelled,  and 
it  would  seem  that  negligence  in  failing  to  withdraw  the  message 
thereafter  constituted  an  independent  tort  for  which  compensatory 
damages  should  have  been  allowed.  See  Wells  v.  Tel.  Co.  (1909)  144 
la-  605. 

Sales — Conditional  Sales — Kecovery  of  Payment  Where  Property 
IS  Retaken. — A  New  York  statute  provided  that  where  a  vendor  in  a 
conditional  sale  retakes  the  property  for  default  he  must  sell  publicly 
with  notice  to  the  vendee  or  be  liable  for  the  payments  already  made. 
A  vendor  in  such  a  sale,  in  which  the  vendee  waived  his  right  to  no- 
tice and  stipulated  that  the  payments  should  be  applied  as  rent,  re- 
took the  property  but  did  not  sell.  The  vendee  sued  to  recover  the  pay- 
ments made.  Held,  he  could  recover,  not  having  waived  the  sale. 
Plumiera  v.  Bricka  (N.  Y.  Sup.  Ct.  1913)  140  N.  Y.  Supp.  171. 

A  vendor  in  a  conditional  sale  where  the  vendee  had  waived  the 
statutory  sale  retook  the  property  but  did  not  sell  it.     The  plaintiff 
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sued  for  the  payments.  Held,  he  could  not  waive  his  statutory  right. 
Crowe  V.  Liquid  Carbonic  Co.  (N.  Y.  App.  Div.  1912)  139  N.  Y. 
Supp.  687. 

Any  statutory  right  may  be  waived,  when  not  in  the  interest  of  the 
public,  but  the  language  employed  must  be  explicit  to  accomplish  this 
result;  a  stipulation,  therefore,  that  no  notice  of  sale  will  be  required 
cannot  be  construed  as  a  waiver  of  the  statutory  right  to  the  sale. 
Hurley  v.  Allman  Gas  &  Mach.  Co.  (K  Y.  1911)  144  App.  Div.  300; 
but  see  Adler  v.  Weis  etc.  Co.  (N.  Y.  1910)  66  Misc.  20,  affd  (1910) 
138  App.  Div.  918.  Furthermore,  courts  will  look  through  contracts 
made  to  evade  such  statutes  and  will  give  the  vendee  the  advantage  of 
the  act  wherever  the  agreement  is  clearly  one  of  conditional  sale; 
Speyer  v.  Baker  (1898)  59  Oh.  St.  11 ;  therefore  payments  made  on  such 
a  basis  cannot  be  taken  as  rent  even  though  the  contract  specifically 
so  provides;  Cowan  v.  Singer  Mfg.  Co.  (1893)  92  Tenn.  376;  contra. 
Woodman  v.  Needham  Piano  Co.  (N.  Y.  1905)  47  Misc.  683;  nor  can 
such  a  stipulation  be  regarded  as  a  waiver  of  the  right  of  sale.  As 
this  legislation  was  enacted  in  accordance  with  public  policy  and  for 
the  benefit  of  the  public,  in  order  to  relieve  needy  persons  from  the 
burden  of  their  contracts,  the  vendee  cannot  dispense  with  observ- 
ance of  the  provisions  of  the  statute.  Desseau  v.  Holmes  (1905)  187 
Mass.  486;  see  Massilon  etc.  Co.  v.  Wilkes  (Tenn.  1904)  82  S.  W.  316; 
contra,  Butler  v.  People's  etc.  Co.  (1910)  124  N.  Y.  Supp.  645.  The 
distinction  between  household  and  other  goods  suggested  by  Adler  v. 
Weis  etc.  Co.  supra  and  Montague  v.  Wanamaker  (N.  Y.  1910)  67  Misc. 
650  is  discountenanced  by  the  development  of  the  conditional  sales 
statutes  which,  culminating  in  Personal  Property  Law  §65,  have 
rejected  the  distinction. 

Suretyship — Defense  of  Surety — TJnenforcibility  of  Principal 
Obligation. — The  defendant  was  surety  on  a  bond,  conditioned  upon 
the  performance  by  the  principals  of  a  covenant  to  pay  rent  contained 
in  a  lease.  The  lease  was  not  duly  acknowledged,  and  was  therefore 
voidable  by  an  enactment  analogous  to  the  Statute  of  Frauds.  Held, 
the  surety  was  liable  for  the  lessees'  non -performance.  Backus  v. 
Peeks  et  al.  (Wash.  1913)  129  Pac.  86.     See  Notes,  p.  426. 

Suretyship — Estoppel — Recital  in  Surety's  Bond. — The  defendant's 
tmdertaking  by  which  he  purported  to  become  surety,  contained  a  re- 
cital of  the  contract  for  the  sale  of  merchandise  by  the  plaintiff  to  the 
principal.  It  appeared  that  the  contract  in  fact  was  not  entered  into. 
Held,  the  defendant  was  estopped  by  the  recital  in  his  undertaking  to 
deny  the  existence  of  the  primary  obligation.  Gottsegan  Cigar  Co.  v. 
Levy  (Utah  1913)  130  Pac.  780. 

It  has  been  held  that  a  recital  of  facts  in  a  surety's  bond  is  an  ad- 
mission of  such  a  high  order  that,  like  an  admission  in  a  pleading,  it 
cannot  be  controverted.  1  Brandt,  Suretyship,  (3rd  ed.)  §52;  Otto  v. 
Jack.^on  (1864)  35  HI.  349.  The  maxim  volenti  non  fit  injuria  has  also 
been  applied  to  an  obligor's  recital.  Bradford  v.  Skillman  (La.  1827) 
6  Martin  N.  S.  123 ;  see  Red  Wing  Sewer  Pipe  Co.  v.  Donnelly  (1907) 
102  Minn.  192.  According  to  the  more  recent  cases,  however,  the 
recital  must,  it  seems,  be  tested  by  the  elements  of  a  true  estoppel. 
Town  of  Pt.  Pleasant  v.  Greenlee  (1907)  63  W.  Va.  207;  City  of 
Paducah  v.  Cully  (Ky.  1872)  9  Bush  323;  cf.  Parrish  v.  Rosebud 
Mining  Co.  (1903)  140  Cal.  635.    The  creditor  must  have  acted,  there- 
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fore,  upon  the  faith  of  the  representation,  Ewart,  Estoppel,  140,  and 
this  he  could  not  do  when  he  had  knowledge  of  the  truth.  In  the 
principal  case  if  the  primary  contract  with  the  plaintiff  existed,  the 
latter  must  have  known  it  and  accordingly  could  not  have  relied  on 
the  surety's  recital  of  its  existence.  See  Allen  v.  Hopkins  (1900)  62 
Kan.  176.  Moreover,  in  the  absence  of  a  primary  obligation  the  con- 
tract of  suretyship  is  ordinarily  void.  Childs,  Suretyship,  §129;  1 
Brandt,  Suretyship,  (3rd  ed.)  §4.  In  such  a  case,  it  is  submitted,  the 
surety  should  not  be  estopped  by  the  recital  to  show  that  there  was  no 
obligation  to  which  his  contract  could  attach.  See  Blaney  v.  Rogers 
(1899)  174  Mass.  277;  Tinsley  v.  Kirhy  (1881)  17  S.  C.  1;  Thomas 
V.  Burrus  (1852)  23  Miss.  550. 

Suretyship — Subrogation — Statute  of  Limitations. — A  surety,  who 
had  been  compelled  to  pay  a  judgment  against  his  principal,  sought  by 
subrogation  to  enforce  the  same  against  land  subsequently  acquired  by 
the  debtor.  An  action  at  law  on  the  implied  promise  of  indemnity  was 
barred  by  the  Statute  of  Limitations.  Held,  the  plaintiff  could  suc- 
ceed in  his  action.    Smith  v.  Davis  (W.  Va.  1912)  76  S.  E.  670. 

When  a  surety  satisfies  the  principal  obligation,  not  only  does 
the  law  imply  a  promise  by  the  primary  debtor  to  indemnify  him,  see 
Appleton  V.  Bascom  (1841)  44  Mass.  169,  but  equity  allows  him  to  be 
subrogated  to  all  the  rights  and  remedies  enjoyed  by  the  creditor  in 
reference  to  the  original  debt.  Amencan  Bonding  Co.  v.  Bank  (1903) 
97  Md.  598;  Hill  v.  King  (1891)  48  Oh.  St.  75.  Some  courts  hold  that 
the  payment  by  the  surety  does  not  per  se  effect  a  subrogation,  but 
merely  gives  him  a  right  to  demand  it  as  incidental  to  the  implied 
promise  of  indemnity.  Accordingly,  subrogation  is  denied  when  the 
Statute  of  Limitations  has  barred  an  action  at  law  for  reimburse- 
ment. Joyce  V.  Joyce  (Ky.  1866)  1  Bush  474;  Junker  v.  Bush  (1891) 
136  111.  179;  Rittenhouse  v.  Levering  (Pa.  1843)  6  Watts  &  S.  190. 
Subrogation,  however,  is  by  the  sounder  view  separate  and  distinct 
from  the  legal  right  to  indemnity,  and  not  incidental  thereto;  Waldrip 
V.  Black  (1887)  74  Cal.  409;  Carpenter  v.  Minter  (1888)  72  Tex.  370; 
6  Pomeroy,  Eq.  Jur.,  (3rd  ed.)  §  924;  hence  the  statutory  period  of  limi- 
tations applying  to  actions  on  implied  promises  should  not  defeat  it. 
Smith  V.  Swain  (S.  C.  1854)  7  Kich.  Eq.  112;  Neal  v.  Nash  (1872)  23 
Oh.  St.  483.  The  principal  case  also  represents  the  preferable  view 
in  holding  that  the  payment  does  not  discharge  the  judgment.  Al- 
though it  does  at  law  effect  a  technical  extinguishment  of  the  remedy 
to  which  the  surety  claims  recourse,  see  Hill  v.  King  supra;  Cromer 
V.  Cromer  (Va.  1877)  29  Gratt.  280,  equity  should  keep  the  judgment 
alive  for  his  benefit.  Neal  v.  Nash  supra;  Townsend  v.  Whitney 
(1878)  75  N.  Y.  425. 

Torts — Joint  Wrongdoers — Release  of  One  Not  Liable. — One  in- 
jured by  reason  of  a  defective  sidewalk  released  the  city,  for  a  consid- 
eration, from  all  claim  for  damages.  It  later  appeared  that  the  injury 
was  due  not  to  the  city's  negligence,  biit  to  that  of  the  property  owner. 
Held,  the  latter  was  also  discharged.  Casey  v.  Auburn  Tel.  Co.  (N.  Y. 
App.  Div.  1913)  139  N.  Y.  Supp.  579. 

The  rule  that  a  release  of  one  of  several  joint  tort-feasors  releases 
all  is  based  upon  the  theory  that  all  were  liable  on  a  single  cause  of 
action.    12  Columbia  Law  Remew  753.    It  would  seem  to  follow,  upon 
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principle,  that  when  a  release  is  given  to  one  in  fact  not  liable  the 
cause  of  action  against  the  actual  wrongdoers  remains  untouched  and 
enforceable.  M.,  K.  &  T.  Ry.  Co.  v.  McWheHer  (1898)  59  Kan.  345; 
Warden  v.  McConnell  (1889)  25  Neb.  558;  Wagner  v.  Union  Stock- 
yards Co.  (1891)  41  111.  App.  408.  The  majority  rule,  however,  is  con- 
trary. In  support  of  their  conclusion,  the  courts  have  generally  said,  in 
rather  arbitrary  fashion,  that  having  received  one  satisfaction  the 
plaintiff  is  not  entitled  to  a  second,  Seither  v.  Philadelphia  Traction 
Co.  (1889)  125  Pa.  St.  397;  cf.  Hubhard  v.  St.  Louis  &  M.  R.  R.  Co. 
(1902)  173  Mo.  249;  Tompkins  v.  Clay  St.  Ry.  Co.  (1884)  66  Cal.  163, 
or  that  he  should  not  be  permitted  to  deny  the  validity  of  a  claim  which 
he  has  asserted  to  his  own  advantage.  C,  C,  G.  &  St.  L.  Ry.  Co.  v. 
Eilligos  (1908)  171  Ind.  417;  cf.  Leddy  v.  Barney  (1885)  139  Mass. 
394.  It  is  evident  that  the  decisions  largely  depend  upon  the  element 
of  public  policy  which  seems  to  be  involved.  A  practical  reason,  it  is 
submitted,  for  excluding  the  question  of  whether  a  cause  of  action  ex- 
isted against  the  releasee  is  to  be  found  in  the  difficulty  of  determining 
the  liability  of  one  who  is  not  a  party  to  the  suit  and  who  no  longer  has 
a  pecuniary  interest  in  the  outcome.  It  is  essential,  of  course,  that  the 
release  relied  upon  should  have  been  given  as  such  in  compromise  of  an 
asserted  claim.  See  C,  C,  C.  &  St.  L.  Ry.  Co.  v.  HilUgos  supra; 
Sieher  v.  Amunsen  (1891)  78  Wis.  679;  12  Columbia  Law  Review  yi>i 
supra. 

Unfair  Competition — Similar  Trade-Names — Non-Competitive  Ar- 
ticles.— The  plaintiff  was  a  dealer  in  a  variety  of  dairy  products,  not 
including  ice-cream.  The  defendants  prepared  to  manufacture  and 
sell  ice-cream  under  a  name  similar  to  the  plaintiff's.  Held,  the  plain- 
tiff could  not  enjoin  the  use  of  the  name.  Borden  Ice  Cream  Co.  v. 
Borden's  Condensed  Milk  Co.  (C.  C.  A.,  7th  Oirc,  1912)  201  Fed.  510. 
The  jurisdiction  of  equity  to  enjoin  the  imitation  of  a  trade  name 
is  frequently  put  upon  two  grounds :  to  prevent  deception  of  the  public 
and  to  protect  the  plaintiff's  business.  See  Munro  v.  Tousey  (1891) 
129  N.  Y.  38;  Hopkins,  Unfair  Trade,  29;  Nims,  Unfair  Comp., 
§§16-19.  When  it  has  become  necessary,  however,  to  fix  definitely  the 
basis  of  the  jurisdiction,  the  courts  have  clearly  recognized  that  the 
injury  to  the  plaintiff  is  the  sole  ground  for  relief,  the  deception  of 
purchasers  being  only  a  means  of  working  the  injury.  American 
Washboard  Co.  v.  Saginaw  Mfg.  Co.  (1900)  103  Fed.  281;  Weener  v. 
Brayton  (1890)  152  Mass.  101;  but  see  Vitascope  Co.  v.  U.  S.  Phono- 
graph Co.  (1897)  83  Fed.  30.  If  equity,  however,  even  under  this 
test,  is  to  afford  adequate  protection,  relief  should  not  be  confined,  it 
seems,  to  the  typical  case  where  persons  intending  to  trade  with  the 
plaintiff,  and  who  would  otherwise  do  so,  are  induced  to  deal  with 
the  rival,  see  Weinstock,  Luiin  &  Co.  v.  Marks  (1895)  109  Cal.  529, 
but  should  be  granted  in  any  case  where  the  good  will  of  the  plaintiff's 
business  is  affected.  See  Borthwick  v.  Evening  Post  (1888)  L.  R.  37 
Ch.  D.  449.  In  the  principal  case,  it  is  true,  in  the  absence  of  proof 
that  the  defendant's  ice-cream  was  to  be  of  poor  quality,  it  cannot  be 
said  that  harm,  rather  than  benefit,  would  accrue  to  the  plaintiff;  and 
yet  it  seems  that  the  plaintiff  should  be  protected  in  its  desire  to  build 
up  its  own  business  reputation.  This,  it  must  be  confessed,  verges 
upon  the  yet  indefinite  right  of  privacy  rather  than  upon  any  estab- 
lished principle  within  the  law  of  unfair  competition.     That  the  right 
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is  nevertheless  substantial  is  shown  by  the  cases  which  prevent  the 
appropriation  of  a  technical  trade-mark  for  use  upon  a  new  article 
within  the  same  class  as  the  old,  though  the  articles  do  not  compete. 
See  26  Harv.  L.  Rev.  442,  444. 

Vendor  and  Purchaser — Vendor's  Lien — Enforcement  by  Creditor — 
Sale  of  Realty  and  Personalty. — In  consideration  of  a  conveyance 
of  real  and  personal  property  the  grantee  agreed  to  pay  the  debts  of  the 
grantor.  A  creditor  of  the  latter  sought  to  enforce  the  vendor's  lien 
upon  the  realty  for  the  amount  of  his  indebtedness.  Held,  three 
judges  dissenting,  he  was  entitled  to  do  so.  Zeiser  v.  Cohn  (1913)  207 
N.  Y.  407. 

When  the  vendee  of  real  estate  agrees  to  pay  the  purchase  price  to  a 
creditor  of  the  vendor  or  to  pay  the  latter's  debts,  the  creditor  is  usually 
allowed  to  enforce  the  vendor's  lien.  Lynn  v.  Bass  (1887)  84  Ala.  281; 
Kilhoume  v.  Wiley  (1900)  124  Mich.  370;  Simily  v.  Adams  (1901)  88 
Mo.  App.  621.  This  seems  unobjectionable  on  principles  of  equity,  as 
there  is  no  reason  to  restrict  the  lien  to  the  vendor  once  it  is  established 
on  the  land.  3  Pomeroy,  Eq.  Jur.,  (3rd  ed.)  §  1254.  But  no  lien  at  all 
exists  when  the  claim  of  the  vendor  is  contingent  or  unliquidated,  as 
when  the  vendee  agrees  to  perform  services  as  consideration  for  the 
conveyance.  3  Pomeroy,  Eq.  Jur.,  (3rd  ed.)  §  1251;  see  8  Columbia  Law 
Review  234.  In  the  principal  case,  however,  the  amount  of  the  credit- 
or's claim  was  readily  ascertainable,  and  may,  therefore,  be  made  the 
basis  of  a  lien.  Koch  v.  Roth  (1894)  150  111.  212.  A  more  difficult 
objection  is  that  the  conveyance  was  of  both  realty  and  personalty, 
for  imless  it  may  be  discovered  from  the  contract  what  portion  of  the 
whole  purchase  price  was  paid  for  the  realty,  Koch  v.  Roth  supra,  it  is 
held  that  there  is  then  no  lien  on  the  realty.  String  fellow  v.  Ivie 
(1882)  73  Ala.  209 ;  Peters  v.  Tunell  (1890)  43  Minn.  473 ;  McCandlish 
V.  Keen  (Va.  1857)  13  Gratt.  615.  It  is  submitted  that  this  should  be 
the  rule  only  in  those  jurisdictions  which  base  the  lien  on  the  intention 
of  the  parties ;  but  where  it  is  thought  that  the  vendee's  unconscientious 
retention  of  the  land  without  payment  of  the  purchase  price  gives  rise 
to  the  lien,  see  McWhorter  v.  Stewart  (N.  Y.  1899)  39  App.  l)iv.  212, 
there  seems  to  be  no  reason  to  refuse  it  on  the  land,  even  though  it  can 
not  be  granted  on  the  personalty.  Since  the  reason  for  the  vendor's 
lien  is  uncertain,  its  scope  cannot  be  accurately  defined  and  should  be 
governed  by  the  natural  equities  of  each  particular  case.  See  Barrett 
V.  Lewis  (1885)  106  Ind.  120. 

Wills — Construction — "Lawful  Issue" — Statute  of  Legitimation. — 
The  testator  devised  a  part  of  his  estate  to  the  plaintiffs  in  trust  to  pay 
the  income  to  the  father  of  the  defendants  during  his  life,  and  upon 
the  father's  death  to  convey  the  principal  to  his  lawful  issue,  tin- 
der a  statute  passed  after  the  testator's  death  the  subsequent  mar- 
riage of  their  parents  legitimized  the  defendant  children.  Held,  they 
could  not  take  under  the  will.  Central  Trust  Co.  of  New  York  v. 
Skillin  et  al.  (N.  Y.  Sup.  Ct.  1912)  138  N.  Y.  Supp.  884. 

The  accepted  meaning  of  the  phrase  "lawful  issue"  seems  to  be 
the  same  as  that  of  the  terms  "issue"  or  "heirs  of  the  body,"  namely, 
that  issue  which  is  by  law  legitimate  and  capable  of  inheriting. 
Brishin  v.  Huntington  (1905)  128  la.  166;  cf.  Flora  v.  Anderson 
(1895)   67  Fed.  182;  McNicoll  v.  Ives   (1895)   3  Ohio  K  P.  6;  but 
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see  Blacle  v.  Cartmell  (Ky.  1849)  10  B.  Mon.  188.  The  class  of  per- 
sons included  in  this  description  may,  therefore,  be  enlarged  by  law, 
McKamie  v.  Baskerville  (1888)  86  Tenn.  459,  without  affecting  the 
meaning  of  the  term.  Since  in  a  devise  with  a  remainder  to  the  surviving 
issue  of  the  devisee  the  members  of  the  class  taking  are  ascertained 
at  a  date  subsequent  to  the  testator's  death,  he  having  contemplated 
the  creation  of  members  of  the  class  by  birth  at  any  prior  time,  Web- 
ber V.  Jones  (1900)  54  Me.  429,  it  seems  that  the  creation  of  members 
by  a  change  in  the  l^al  requirements  of  legitimacy  has  been  similarly 
contemplated,  so  that  issue  bom  or  fully  legitimized  after  the  tes- 
tator's death  would  be  included  under  his  designation  "lawful  issua" 
Millers  Appeal  (1866)  52  Pa.  St.  113;  cf.  McGunnigle  v.  McKee  (1874) 
77  Pa.  St.  81;  Sleigh  v.  Strider  (Va.  1805)  5  Call  439;  but  see  Hicks  v. 
Smith  (1894)  94  Ga.  809.  That  descendants  bom  in  lawful  wedlock 
were  alone  embraced  by  the  term  "lawful  issue"  at  the  time  of  the  testa- 
tor's death  would  not  signify  that  it  was  his  intention  that  only  those 
children  should  inherit  at  a  later  date,  for  such  an  intention  would 
be  expressed  by  limiting  the  devise  to  issue  "lawfvdly  begotten."  Ap- 
peal of  Edwards  (1885)  108  Pa.  St.  283;  McGunnigle  v.  McKee  supra. 
In  holding  that  this  was  the  testator's  purpose,  however,  the  principal 
case  has  the  support  of  an  earlier  decision  in  its  jurisdiction.  U.  8. 
Trust  Co.  v.  Maxwell  (N.  Y.- 1899)  26  Misc.  276. 
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A  Treatise  on  the  Laws  Governing  the  Exclusion  and  Expulsion 
OP  Aliens  in  the  United  States.  By  Clement  L.  Bouve,  Washington : 
John  Byrne  &  Co.    1912.  pp.  xxvi,  915. 

Cases  now  and  then  arise,  like  the  recent  case  of  General  Castro, 
which  vividly  bring  to  the  public  notice  the  fact  that  in  respect  to 
the  admission  and  exclusion  of  aliens  the  government  of  the  United 
States  exercises  extensive  powers.  These  powers  are  conferred  by 
various  statutes  passed  during  the  last  thirty-seven  years.  The  pur- 
pose of  the  volume  now  before  us  is  to  present  the  subject  in  its  l^al 
aspects;  end  the  author  has,  as  he  states,  attempted  to  show  that  in 
the  United  States  the  admission  of  foreigners  cannot  be  adequately 
considered  purely  as  an  administrative  question,  but  that  it  must  be 
discussed  as  a  distinct  and  important  branch  of  municipal  law  in  the 
application  of  which  the  Federal  Courts  perform  an  important  part. 
This  sufficiently  appears  by  the  numerous  cases  which  the  author 
cites  and  reviews.  The  importance  to  the  practitioner  of  a  proper  im- 
derstanding  of  these  decisions  is  not  diminished  by  reason  of  the  fact 
that  the  tendency  of  legislation  has  been  to  deny  to  the  courts  the 
right  to  review  the  decisions  of  the  administrative  authorities,  so  long 
as  the  latter  act  within  their  statutory  powers.  Thus,  in  the  case  of 
Chinese  persons,  where  the  claim  of  American  citizenship  depends 
upon  proof  of  the  fact  of  birth  in  the  United  States,  it  was  held  by 
the  Supreme  Court  in  the  celebrated  case  of  Ju  Toy  that  this  fact 
must  be  proved  before  the  administrative  authorities.  The  author 
doubts  whether  Congress  "acted  wisely  in  restricting  a  person  alleging 
United  States  citizenship  to  so  limited  a  forum."  In  an  appendix 
there  is  a  compilation  of  foreign  laws,  made  with  the  assistance  of 
M.  Martini's  "L'Expulsion  des  Etrangers."  On  the  whole  the  volume 
contains  matter  useful  not  only  to  practitioners  before  the  courts 
and  the  administrative  authorities  but  also  to  those  who  wish  to  study 
the  subject  from  the  point  of  view  of  international  law.  It  seems  to 
us  that  the  table  of  cases  in  the  front  would  have  been  more  conveni- 
ent for  reference  if  the  cases  had  been  listed  in  alphabetical  continuity, 
instead  of  being  grouped  under  the  courts  in  which  the  Becisons  were 
rendered.  J.  B.  Moore. 

Handbook  on  the  Law  of  Damages.  By  William  B.  Hale.  Second 
Edition  by  Roger  W.  Cooley.  St.  Paul :  West  Publishing  Co.  1912. 
pp.  xiii,  632. 

This  is  a  second  edition,  in  the  usual  form  of  the  Hombrook  Series, 
by  Professor  Cooley  of  the  University  of  North  Dakota  of  Mr.  Hale's 
text  which  appeared  in  1896.  While  the  author  disclaims  having  made 
many  changes  in  the  text,  such  changes  are  not  infrequent.  Accuracy, 
clearness  and  conciseness  usually  are  gained  by  the  changes  made. 
Most  of  the  important  cases  as  to  recovery  for  physical  injury  result- 
ant from  mental  suffering  having  been  decided  in  the  past  sixteen 
years,  a  new  statement  of  the  law  was  essential  and  this  appears  to 
have  been  made  carefully.  The  late  English  Cases,  such  as  Wilkinson  v. 
Downton,  L.  E.  (1897)  2  Q.  B.  57,  and  Dulieu  v.  White,  L.  R.  (1901) 
2  K.  B.  669,  are  not  cited  nor  is  the  important  case  of  Homans  v. 
Boston  Co.  180  Mass.  456. 

The  treatment  of  damages  for  the  erection  of  permanent  structures 
is  instructive. 
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In  discussing  Hadley  v.  Baxendale,  the  author  twice  quotes  from 
Sedgwick  on  Damages  §  871 :  "The  only  meaning  of  the  rule  with 
regard  to  the  contemplation  of  parties  is  that  in  contract  a  particular 
species  of  proof  as  to  special  consequences  is  often  available,  which 
is  not  so  in  tort."  Apparently  then  a  greater  measure  of  recovery  is 
permitted  in  contract  than  in  tort.  If,  for  example,  the  shaft  shipped 
in  that  case  had  been  stolen,  the  thief  would  not  have  been  liable  for 
damages  due  to  the  stoppage  of  the  mill,  but  the  carrier  would  have 
been  responsible  in  case  of  notice  that  loss  of  profits  would  result 
from  delay.  It  seems  doubtful  whether  any  such  restriction  should  be 
placed  on  recovery  in  tort. 

The  notes  contain  references  to  the  Century  Digest  and  to  the 
Key-Numbers  of  the  Decennial  Digest  greatly  enhancing  the  value 
of  the  book  as  a  means  of  finding  the  law  as  does  also  the  citation  of 
the  several  Reports  where  cases  are  found  and  the  printing  in  capitals 
of  such  leading  cases  as  appear  in  the  author's  collection  of  cases  on 
Damages.  In  notes  thus  laboriously  prepared  it  is  disappointing  that 
the  cases  cited,  a  large  number  of  new  cases  appearing  in  this  edition, 
are  not  arranged  in  accordance  with  the  alphabetical  order  of  the 
several  jurisdictions. 

Alfred  Hayes. 

A  Treatise  on  the  Law  of  Street  Railways.  By  Henry  J.  Booth. 
Second  Edition  by  Isaac  C.  Sutton  and  Paul  H.  Denniston.  Phila- 
delphia :  T.  &  J.  W.  Johnson  Company.    1912.    pp.  cxi,  922. 

Although  many  of  the  topics  treated  in  this  work  may  be  found  dis- 
cussed in  works  on  public  service  companies,  carriers,  constitutional 
law,  municipal  corporations,  private  corporations,  and  the  like,  yet  in 
view  of  the  mileage  and  immense  value  of  street  railways  in  our  day, 
the  labor  of  assembling  and  discussing  in  a  separate  work  the  statutes 
and  cases  dealing  with  such  enterprises  is  probably  jusified.  Cer- 
tainly if  the  publication  in  1892  of  the  first  edition  of  Booth  on  Street 
Railways  was  called  for,  and  if  the  work  has  since  its  publication 
commended  itself  to  the  legal  profession,  it  is  high  time  for  the  ap- 
pearance of  a  second  edition. 

The  work  of  revision  seems  to  have  been  carried  out  with  thorough- 
ness, besides  which  a  considerable  amount  of  new  matter  has  been 
introduced  into  the  work  in  its  present  form.  An  entirely  new  chap- 
ter on  "Interurban  Railways"  has  been  added  at  the  end  of  the  second 
edition,  while  the  first  and  sixth  chapters,  dealing  respectively  with 
"The  Right  to  Construct  and  Operate  Street  Railways,"  and  "Electric 
Street  Railways,"  have  been  largely  rewritten.  The  book  deals  at 
length  with  the  rights  and  duties  existing  between  street 'railways  on 
the  one  hand,  and  abutting  landowners,  members  of  the  public  general- 
ly, and  passengers  on  the  other  hand.  Questions  with  regard  to  regula- 
tion by  statute  and  ordinance  are  also  fully  considered.  The  new  edi- 
tion of  this  work  should  prove  very  useful  to  all  those  having  prob- 
lems to  solve  involving  the  rights  and  duties  of  street  railways. 

Charles  K.  Burdick. 

Principles  of  the  Criminal  Law.  By  Seymour  F.  Harris,  B.  C.  L., 
M.  A.  Twelfth  edition,  by  Charles  L.  Attenborough,  Barrister  at 
Law.    London:  Stevens  and  Haynes.  1912.  pp.  xi,  613. 

This  book,  now  in  its  twelfth  edition,  is  a  concise  statement  of  the 
criminal  law  and  procedure  of  England.    The  book  has  been  through 
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several  editions,  and  was  published  in  an  Italian  translation  in  Verona 
in  1898.  The  last  seven  editions  have  been  prepared  by  the  present 
editor,  Mr.  Attenborough.  This  work  expounds  the  common  law  of 
crimes  so  far  as  that  law  is  still  in  force  in  England,  or  so  far  as  such 
exposition  is  necessary  to  understand  the  statutory  changes  that  have 
been  made  therein.  The  modem  law  on  any  given  point  is  generally 
set  forth  directly  after  the  statement  of  the  common  law,  which 
enables  the  reader  to  see,  in  immediate  sequence,  what  the  law  has 
been  and  what  it  now  is.  This  arrangement  of  the  book  brings  out  in 
a  striking  manner  the  great  relative  importance  of  statutes  in  the 
existing  English  criminal  law.  Nearly  eleven  hundred  different  sec- 
tions of  statutes  are  referred  to  in  this  work,  while  only  nine  hundred 
cases  are  cited. 

Amid  these  numerous  criminal  statutes,  a  few  curiosities  still  sur- 
vive. Thus  it  is  strange  that  apostasy,  that  is,  the  denial  by  one  edu- 
cated in  the  Christian  religion  that  this  religion  is  true,  or  the  denial 
by  such  a  person  that  the  Holy  Scripture  is  of  divine  origin,  is  still 
a  crime  in  England  under  the  statute  9  &  10  Wm.  III.  c.  32.  In  com- 
menting on  this  crime,  there  is  an  apologetic  footnote,  whicji  says 
that  "It  is  believed  that  there  has  been  no  prosecution  under  this 
statute."  (page  61).  Again,  nonconformity  with  the  established 
church  is  still  a  crime,  "though  never  practically  made  the  subject  of 
prosecution",  (page  64).  In  addition,  "It  is  still  the  law  (10  Geo.  IV. 
c.  7,  28-38)  that  a  person  who,  being  a  Jesuit,  or  member  of  any  other 
religious  order  or  society  of  the  Church  of  Rome,  comes  within  the 
realm  without  a  license  of  the  Secretary  of  State,  is  guilty  of  a  mis- 
demeanor, and  is  punishable  by  banishment  for  life.  A  Jesuit  or 
member  of  such  an  order  or  society  who  admits  any  person  to  be  a 
member  thereof  may  be  punished  by  fine  and  imprisonment,  and  the 
person  so  admitted  must  be  banished  for  life."  (10  Geo.  IV.  c.  Y,  36) 
(pages  64-65).  In  1902,  in  the  case  of  R  v.  Kennedy,  86  L.  T.  753,  an 
attempt  was  made  to  enforce  this  last  statute,  but  the  committing 
magistrate  refused  to  act,  saying  that  the  law  was  a  dead  letter.  It  is 
strange  that  these  enactments,  which  are  the  product  of  a  bygone 
religious  bigotry,  should  be  permitted  to  remain  on  the  statute  books, 
even  as  purely  formal  law. 

The  book  divides  crimes  in  two  classes.  First,  "offences  of  a  public 
nature";  second,  "offences  of  a  private  nature  or  against  individuals". 
This  classification  is  a  convenient  one  from  a  practical  standpoint, 
but  the  phraseology  in  which  it  is  expressed  is  not  a  happy  one.  The 
whole  theory  of  the  criminal  law  is  that  every  crime  is  a  public  wrong; 
whereas  the  words  "offences  of  a  private  nature"  might  suggest  to  an 
ordinary  reader  that  a  crime  may  be  a  purely  private  wrong.  The 
expressions  "offences  against  the  government",  and  "offences  against 
individuals",  which  are  iised  in  May's  Criminal  Law,  seem  preferable, 
in  that  they  show  against  whom  the  criminal  act  is  directed,  without 
suggesting  an  erroneous  definition  of  crime. 

In  the  chapter  on  larceny,  the  author  lays  down  the  usual  rule  that 
larceny  requires  a  "taking"  possession  of  another's  goods  with  intent 
to  steal.  In  dealing  with  the  cases  of  larceny  by  trick,  where  pos- 
session is  obtained  not  by  force  but  by  fraud,  it  i^  stated  that  in  such 
cases  there  is  a  "constructive  taking".  Would  it  not  be  sounder  to 
admit  that  larceny  by  trick  requires  no  "taking",  and  that  the  state- 
ments of  the  courts  that  larceny  always  requires  a  taking,  and  that 
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there  can  never  be  larceny  without  a  trespass  are,  as  applied  to  the 
foi-^oing  class  of  cases,  merely  the  expression  of  a  venerable  fiction? 
It  certainly  does  not  tend  toward  clear  thinking  to  call  a  voluntary 
giving  of  possession,  induced  by  fraud,  a  "constructive"  unpermitted 
taking. 

The  most  admirable  qualities  of  this  work,  are  its  clearness,  com- 
pactness and  its  general  accuracy.  The  book  shows  on  every  page  that 
it  has  been  the  result  of  much  careful  thought.  The  account  of  the 
English  criminal  procedure  is  a  most  excellent  piece  of  work.  The 
chapters  on  witnesses  and  evidence  are  particularly  to  be  commended. 
Indeed,  the  amount  of  legal  information  contained  in  the  book  is  ex- 
traordinary, and  it  must  be  invaluable  as  a  handbook  for  use  in  an 
English  lawyer's  oflBce. 

While  the  terseness  of  the  style  is  generally  a  merit,  it  is  sometimes 
obtained  through  a  merely  partial  exposition  of  the  law.  For  example, 
we  find  this  statement  on  page  148:  "It  may  be  stated  at  the  outset 
that  if  the  mere  fact  of  the  homicide  is  proved,  the  law  presumes  the 
malice  which  is  necessary  to  make  it  amount  to  murder,  and  it  there- 
fore lies  on  the  accused  to  show  that  the  killing  was  justifiable  or  ex- 
cusable." If  this  language  means  that  the  burden  of  going  forward 
with  evidence  of  justification  is  on  the  accused,  it  is  entirely  correct; 
but  it  is  entirely  consistent  with  the  idea  that  the  effect  of  this  pre- 
sumption is  to  put  upon  the  accused  the  burden  of  establishing 
his  justification  by  a  preponderance  of  the  evidence,  a  doctrine  which, 
on  principle,  is  unsound.  The  author's  statement  leaves  us  in  doubt 
as  to  which  of  these  propositions  he  believes  to  be  law.  Moreover,  the 
treatment  of  the  burden  of  proof  (page  428)  and  of  presumptions 
(page  442)  does  not  make  the  above  matter  any  clearer,  being  char- 
acterized by  a  brevity  which  slights  the  subject. 

Neverthless,  these  are  minor  faults  in  a  book  which  has  the  su- 
preme merit  of  usefulness;  of  setting  forth  in  a  short  space,  without 
waste  words,  a  large  body  of  accurately  stated  law.  For  the  practicing 
lawyer  as  a  reference-book  in  his  office,  or  for  the  student  who  is 
seeking  merely  for  legal  information,  the  book  is  all  that  can  be 
desired;  but  for  the  student  who  is  striving  for  a  deep  and  thorough 
tmderstanding  of  the  law,  the  book  can  best  be  used  as  a  review  after 
the  study  of  criminal  cases,  or  as  a  guide  for  further  study.  Indeed, 
in  reading  this  admirable  treatise,  one  is  impressed  by  the  fact  that 
the  books  which  help  us  to  get  a  real  insight  into  the  genuine  mean- 
ing of  the  law  are  but  few;  such  books  demand  a  higher  quality  than 
even  brevity  and  accuracy,  namely  a  power  of  original  thought  which, 
by  bringing  out  differences  and  distinctions,  reveals  the  continuous 
current  of  principle  which  runs  through  a  long  series  of  decisions, 
and  thus  gives  one  a  deeper  insight  into  the  fundamental  elements  of 
the  law.  It  is  certain  that  Mr.  Harris's  work  is  a  model  of  brevity  and 
in  general  of  accuracy,  but  the  process  of  intellectual  compression, 
which  is  inevitable  in  so  brief  a  manual  or  so  great  a  subject,  leaves 
the  reader  with  a  feeling  that  he  has  come  in  contact  only  with  the 
dry  bones  of  the  law;  such  a  lawbook  makes  one  realize  more  than  ever 
that  law  is  alive  only  when  studied  through  the  cases  which  have  es- 
tablished its  principles,  and  that  it  can  really  be  learned  and  known 
only  through  the  decisions  themselves  that  make  the  law. 

Ralph  W.  Qifford. 
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The  Sale  op  Goods  Act  in  New  York.  By  George  Gleason  Bo- 
GERT.  Northport,  N.  Y.:  Edward  Thompson  Company.  1912.  pp. 
xlix,  400. 

This  should  prove  a  very  serviceable  book  for  both  lawyer  and  lay- 
man in  New  York.  The  statute  is  set  forth  in  large  type,  so  that  even 
the  wayfaring  man  need  not  err  in  deciphering  it;  and  each  section 
is  followed  by  a  lucid  and  intelligible  commentary.  This,  as  a  rule, 
consists  of  two  parts.  First,  the  author's  view  of  the  effect  of  the 
section.  If  the  statutory  provision  is  simply  declaratory  of  the  pre- 
existing law  in  New  York,  this  portion  of  the  commentary  is  short. 
On  the  other  hand,  if  the  provision  has  changed  the  law,  the  author 
carefully  points  out  the  changes,  as  he  understands  them.  The  second 
portion  of  the  commentary  refers  to  the  corresponding  provision  of 
the  English  Sale  of  Goods  Act,  and  digests  the  most  recent  English 
decisions  therexmder.  This  is  followed  by  a  well  arranged  digest  of 
New  York  cases  upon  the  topics  covered  by  the  particular  section. 

Even  a  layman  can  get  much  valuable  information  from  the  statute 
presented  and  explained  in  this  manner;  while  the  lawyer  will  find  the 
commentary  both  enlightening  and  time-saving.  In  the  main,  the 
work  appears  to  be  characterized  by  good  judgment  and  careful  state- 
ments. At  times,  however,  the  author  seems  to  be  misled  by  what  dis- 
tinguished writers  have  said  was  law  in  New  York,  and  not  to  have 
investigated  the  topic  for  himself,  as  thoroughly  as  he  might  have  done. 

The  Appendix  contains  all  of  the  New  York  Personal  Property 
Law  except  the  Sales  Act,  as  well  as  a  reprint  of  the  English  Sale  of 
Goods  Act.  Immediately  preceding  the  main  text  is  a  comparative 
table  of  section  numbers,  of  the  New  York  Act,  the  American  Uniform 
Sales  Act  and  of  the  English  Sale  of  Goods  Act.  In  the  Table  of 
Cases,  the  New  York  decisions,  which  the  author  believes  to  have  been 
modified  or  seriously  affected  by  the  statute,  are  printed  in  large  type. 
In  short,  the  author  has  attempted  to  make  the  book  as  serviceable  as 
possible  to  the  practicing  lawyer  and  to  the  student  of  the  Statute. 

Francis  M.  Burdick, 
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CONTRACTUAL  CLAIMS  IN  INTERNATIONAL 

LAW. 

Diplomatic  protection  is  often  invoked  by  citizens  of  one  coun- 
try in  cases  arising  out  of  contracts  entered  into  with  citizens  of 
another,  or  with  a  foreign  government.  With  the  constant  growth 
in  international  intercourse  and  the  exploitation  of  backward  coun- 
tries by  foreign  capital,  this  class  of  cases  has  assumed  large  pro- 
portions and  has  given  rise  to  many  perplexing  and  delicate  diplo- 
matic situations.  The  foreign  offices  of  some  of  the  more  important 
Governments  have  differentiated  these  claims  from  tortious  claims 
arising  out  of  direct  injuries  to  the  person  or  property  of  their 
citizens  committed  by  an  authority  of  the  state,  either  by  declin- 
ing to  interpose  in  behalf  of  their  contracting  citizens  or  else  by 
exercising  more  careful  scrutiny  than  ordinarily  over  a  cause  of 
action  which  has  its  origin  in  contract.  Fundamentally  it  is  the 
denial  of  justice  which  is  the  necessary  condition  for  the  inter- 
position of  a  government  on  behalf  of  its  citizen  prejudiced  by 
breach  of  contract.  Before  a  claim  originating  in  a  contract  can, 
as  a  general  rule,  come  within  the  category  of  a  denial  of  justice, 
it  must  have  been  submitted  to  the  courts  for  such  judicial  de- 
termination as  is  provided  by  the  local  law  or  in  the  contract. 
Until  such  submission,  the  government's  right  of  interposition  has 
not  yet  accrued.  The  qualifications  of  this  principle  we  shall  con- 
sider hereafter. 

There  are  three  important  classes  of  contract  claims :  first, 
those  arising  out  of  contracts  concluded  between  individuals,  citi- 
zens of  different  countries;  second,  those  arising  out  of  contracts 
between  the  citizen  abroad  and  a  foreign  government;  and  third, 
claims  arising  out  of  the  unpaid  bonds  of  a  government  held  by 
the  citizen  of  another.  The  failure  of  some  publicists  clearly  to 
distinguish  these  classes  in  their  discussion  of  the  subject,  espe- 
cially the  failure  to  distinguish  the  second  from  the  third  class, 
has  brought  about  some  confusion.     When  they  state,  as  many 
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of  them  do,  that  on  principle  that  there  can  be  no  intervention  in 
claims  arising  out  of  contract,  they  really  mean  to  confine  their 
assertion  to  the  case  of  claims  arising  out  of  unpaid  bonds  and  not 
contracts  in  general.  This  distinction  is  important  inasmuch  as 
there  is  far  less  reason  for  governmental  intervention  to  secure  the 
payment  of  defaulted  bonds  of  a  foreign  government  than  there 
is  in  the  case  of  breaches  of  concession  and  similar  contracts,  as 
we  shall  see  hereafter. 

Hall  fails  properly  to  note  the  distinction  between  contract  and 
other  claims.  He  recognizes  that  there  is  a  difference  in  the  prac- 
tice of  governments  in  supporting  claims  arising  out  of  a  default 
of  a  foreign  state  in  the  payment  of  interest  or  capital  of  loans 
made  to  it,  and  the  complaints  of  persons  sustaining  injury  in  other 
ways.  He  admits  that  in  the  former  case  governments  generally 
decline  interpJosition,  whereas  in  the  latter  it  is  a  matter  of  ex- 
pediency whether  in  the  particular  case  their  right  of  interposi- 
tion shall  be  exercised.  After  giving  the  reasons  why  public  loans 
should  not  become  a  cause  of  international  intervention,  he  states 
that  fundamentally 

"there  is  no  difference  in  principle  between  wrongs  inflicted  by 
breach  of  a  monetary  agreement  and  other  wrongs  for  which  the 
state,  as  itself  the  wrongdoer,  is  immediately  responsible."^ 

While  the  statement  is  technically  correct,  it  is  apt  to  be  mislead- 
ing, inasmuch  as  it  treats  ordinary  contract  claims  and  those  aris- 
ing out  of  tort  as  forming  one  class,  whereas  there  is  an  essential 
difference  between  them.  This  consists  in  the  fact  that  in  the 
case  of  contractual  claims  the  active  notice  taken  by  the  state  of 
the  wrong  done  its  citizen  is  deferred  until  he  has  exhausted  his 
local  judicial  remedies  and  a  denial  of  justice  is  established,  where- 
as in  claims  arising  out  of  tort,  if  chargeable  to  a  government  au- 
thority, interposition  is  generally  immediate;  and  in  the  further 
fact  that  wider  discretion  is  exercised  by  the  protecting  state  in 
the  enforcement  of  contractual  claims  than  of  those  purely  tortious 
in  origin. 

Westlake  is  one  of  the  few  writers  who  properly  distinguishes 
the  case  of  ordinary  contract  claims,  for  example,  those  arising 
out  of  supplies  furnished  the  government  or  out  of  concession  con- 

*Hall,  International  Law  (6th  ed.)  275-276.  See  also  Findlay,  commis- 
sioner U.  S.- Venezuelan  commission  of  Dec.  5,  1885,  who  considered  the 
difference  one  in  degree  only.  He  believed  that  a  contractual  claim  for 
building  a  public  work  and  one  founded  on  non-payment  of  a  public  debt 
are  the  same,  both  being  voluntary  engagements.  Opinions  of  the  Com- 
mission  (Washington,  Gibson  Bros.,  1890)   335,  Moore's  Arb.,  3650. 
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tracts  concluded  between  a  citizen  and  a  foreign  government,  and 
cases  of  unpaid  bonds  forming  part  of  a  public  loan. 
In  the  case  of  ordinary  contract  claims,  he  says, 

"there  is  a  petition  of  right,  a  court  of  claims,  or  an  appro- 
priate administrative  tribunal  before  which  to  go.  The  case  is 
not  essentially  different  from  any  other  arising  between  man  and 
man.  The  foreigner  who  has  contracted  with  the  government  has 
not  elected  to  place  himself  at  its  mercy,  and  the  rule  of  equal  treat- 
ment with  nationals  requires  that  he  shall  have  the  full  benefit  of 
the  established  procedure,  while  if  in  a  rare  instance  there  is  no 
such  established  procedure,  or  it  proves  to  be  a  mockery,  the  other 
rule  of  protecting  subjects  against  a  flagrant  denial  of  justice  also 
comes  in.  But  public  loans  are  contracted  by  acts  of  a  legislative 
nature,  and  when  their  terms  are  afterwards  modified  to  the  dis- 
advantage of  the  bondholders  this  is  done  by  other  acts  of  a  legis- 
lative nature,  which  are  not  questionable  by  any  proceeding  in  the 
country.  If  therefore  the  rule  of  equal  treatment  with  nationals 
be  looked  to,  the  foreign  bondholder  has  no  case  unless  he  is  dis- 
criminated against.  And  if  the  rule  of  protecting  subjects  against 
a  flagrant  denial  of  justice  be  looked  to,  the  reduction  of  interest 
or  capital  is  always  put  on  the  ground  of  the  inability  of  the  coun- 
try to  pay  more — a  foreign  government  is  scarcely  able  to  de- 
termine whether  or  how  far  that  plea  is  true — supposing  it  to  be 
true,  the  provisions  which  all  legislations  contain  for  the  relief  of 
insolvent  debtors  prove  that  honest  inability  to  pay  is  regarded  as 
a  title  to  consideration — and  the  holder  of  a  bond  enforceable  only 
through  the  intervention  of  his  government  is  trying,  when  he 
seeks  that  intervention,  to  exercise  a  diflferent  right  from  that  of 
a  person  whose  complaint  is  the  gross  defect  of  a  remedial  process 
which  by  general  understanding  ought  to  exist  and  be  eflFective."* 

Contracts  between  Individuals. 

The  first  class  of  cases,  contracts  between  individuals,  can  give 
rise  only  to  an  action  in  the  courts  for  breach  of  contract.  The 
government  of  the  foreigner  is  in  no  wise  concerned  unless  the 
local  courts  deny  or  unduly  delay  justice,  in  which  event  the  gov- 
ernment's right  of  interposition  rests  on  the  denial  of  justice  alone 
and  disregards  the  fact  that  the  claim  had  its  origin  in  a  contract. 
This  rule  has  generally  been  followed  by  the  governments  of  con- 
tracting citizens,  and  has  been  applied  by  international  commis- 
sions.' 

*Westlake,   International   I^aw,   vol.   I    (2nd   ed.)    332-333. 

*Smith  (U.  S.)  V.  Mexico,  Act  of  Congress,  Mar.  3,  1849,  Moore's  Arb., 
3456;  Rowland  (U.  S.)  v.  Mexico,  Mar.  3.  1849,  Moore's  Arb.,  3458; 
Hayes  (U.  S.)  v.  Mexico,  Mar.  3,  1849,  Moore's  Arb.,  3456;  Chase  (U.  S.) 
V.  Mexico,  Moore's  Arb.,.  3469-70;  La  Guaira  Light  &  Power  Co.  (U.  S.) 
V.  Venezuela,  Feb.  17,  1903,  Ralston  I,  182. 


460  COLUMBIA   LAW  REVIEW. 

Contracts  between  Citizen  Abroad  and  Foreign  Government. 

A  more  doubtful  case  arises  where  the  contract  has  been  con- 
cluded between  the  citizen  and  the  foreign  government.  We  shall 
not  here  discuss  the  question  of  unpaid  bonds,  for  the  two,  in  spite 
of  their  frequent  treatment  by  writers  as  identical,  are  distinct 
branches  of  the  subject.  The  contracts  now  in  question  are  such 
as  are  made  with  the  foreign  government  for  the  supply  of  mate- 
rial, for  the  execution  of  public  works,  and  for  the  exercise  of 
concessions  of  various  kinds.  Here  again  the  general  rule  fol- 
lowed by  the  United  States,  although  not  by  all  other  govern- 
ments, is  that  a  contract  claim  can  not  give  rise  to  the  diplomatic  in- 
terposition of  the  government  unless,  after  an  exhaustion  of  local 
remedies,  there  has  been  a  denial  of  justice,  or  some  flagrant  viola- 
tion of  international  law.  The  use  of  good  offices  is,  however,  usu- 
ally sanctioned.  While  the  rule  is  fairly  clear,  its  application  and  its 
exceptions  are  vague,  due  principally  to  the  fact  that  the  inter- 
vening government  interprets  for  itself  what  is  a  denial  of  justice 
and  frequently  concludes  that  harsh  treatment  of  its  contracting 
citizen  by  the  foreign  government  constitutes  a  tortious  act  which 
takes  the  case  out  of  the  ordinary  rule.  Broadly  speaking,  we 
might  state  the  rule  as  follows:  Diplomatic  interposition  will  not 
lie  for  the  natural  or  anticipated  consequences  of  the  contractual 
relation,  but  only  for  arbitrary  incidents  or  results,  such  as  a  de- 
nial of  justice  or  flagrant  violation  of  local  or  international  law.* 

There  are  several  reasons  why  governments  are  and  should  be 
less  zealous  in  pressing  the  claims  of  their  citizens  arising  out  of 
breach  of  contract  than  those  arising  out  of  some  tortious  act. 
The  first  reason  is  that  the  citizen  entering  into  a  contract  does  so 
voluntarily  and  takes  into  account  the  probabilities  and  possibilities 
of  performance  by  the  foreign  government.  He  has  in  contem- 
plation all  the  ordinary  risks  which  attend  the  execution  of  the 
contract.  In  the  second  place,  by  going  abroad,  he  submits  im- 
pliedly to  the  local  law  and  the  local  judicial  system.  The  contract 
or  the  law  provides  remedies  for  breach  of  contract.  These  he 
must  pursue  before  his  own  government  can  become  interested 

*F.  de  Martens  in  his  essay  "Par  la  justice  vers  la  paix,"  (pp.  30-31) 
supports  the  rule  of  non-interference  by  the  government  until  the  claimant 
nas  appealed  to  the  local  courts  and  justice  has  been  denied.  Even  then, 
he  suggests  a  preliminary  judicial  examination  into  the  justice  of  the 
claim  by  the  government  of  the  claimant.  See  also  Martens'  Traite  de 
droit  international,  vol.  I,  446-447.  See  also  Fiore,  P.  Nouveau  droit  int. 
public  (Paris,  1885,  Antoine's  trans.)  §651;  Lomonaco,  Diritto  inter- 
nazionale  pubblico  (Napoli,  1905)  218-219. 
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in  his  case.  In  the  third  place,  practically  every  civilized  state  may 
be  sued  for  breach  of  contract.  Even  the  United  States,  which 
renders  itself  less  amenable  to  suit  at  the  hands  of  injured  indi- 
viduals than  perhaps  any  other  country,  recognizes  its  liability  for 
illegal  breaches  of  contract.**  In  England,  a  petition  of  right  is 
rarely  refused ;  in  the  United  States,  the  Court  of  Claims  or  similar 
body  in  the  states  has  jurisdiction ;  in  France  and  some  other  coun- 
tries, the  Council  of  State  or  some  administrative  body  is  the 
proper  forum  for  suits  against  the  State;  in  Latin  America  the 
Supreme  Court  is  generally  given  jurisdiction. 

The  exceptions  to  this  requirement  of  exhausting  local  reme- 
dies occur  first,  where  the  local  judicial  organization  is  so  corrupt, 
or  the  possibility  of  local  remedy  so  remote,  that  it  would  be  folly 
to  compel  a  citizen  to  submit  his  cause  of  action  to  local  courts. 
The  fact  that  the  protecting  government  determines  for  itself  the 
existence  of  these  qualifying  conditions  renders  the  application 
of  the  rule  uncertain.  Secondly,  where  the  breach  is  one  not 
within  the  contemplation  of  the  contracting  parties,  but  partakes  of 
the  nature  of  an  arbitrary  tort,  the  protecting  government  will  re- 
lieve its  citizen  from  the  ordinary  rule  of  submission  to  local 
courts.  The  position  of  the  injured  individual  and  the  protecting 
government  is  the  same  as  in  cases  of  ordinary  tortious  acts  of  the 
defendant  government  and  justifies  interposition. 

The  early  publicists  seem  to  have  justified  reprisals  by  a  gov- 
ernment for  default  of  obligations  due  its  citizen  on  the  part  of 
another  government.  Grotius  appears  to  have  sanctioned  reprisals 
for  the  collection  of  debts  due  to  subjects  from  a  foreign  power 
notwithstanding  the  claim  to  be  thus  satisfied  was  submitted  to  the 
courts  of  the  government  in  default  and  by  them  pronounced  un- 
founded.* Vattel  similarly  justified  hostile  action  to  enforce  con- 
tracts concluded  between  a  citizen  and  a  foreign  government.  But 
Vattel  admits  that  before  the  claimant  nation  proceeds  to  such 
extremities  (reprisals)  it  must  be  able  to  show  that  it 

"has  ineffectually  demanded  justice,  or  at  least  that  [the  claimant] 
has  every  reason  to  think  it  would  be  vain   ...   to  demand  it."^ 

"Revised  Statutes  §  1059,  par.  i;  §  1060;  §  1068;  Act  of  March  3,  1887 
(Tucker  Act)  24  Stat.  L.  505,  §  i. 

•Grotius,  De  jure  belli  ac  pacis,  3,  2,  5;  cf.  i,  5,  2  and  2,  25,  i. 

^Vattel,  Law  of  Nations  (Chitty-Ingraham  edition,  Phila.,  1855)  Bk.  II, 
Ch.  14,  §  i8,  214-216;  Ch.  18,  §§  343,  347,  354.  See  also  Wheaton,  Interna- 
tional Law  (Lawrence's  ed.,  1863)   510. 
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From  that  time  on,  the  conviction  has  gained  ground  that  an 
attempt  to  exhaust  local  justice  must  be  shown  before  diplomatic 
pressure  or  hostile  action  is  warranted.  Modern  writers  generally 
agree  that  where  the  citizen  has  at  his  disposal  the  legal  means  of 
asserting  his  rights  and  obtaining  reparation  of  his  injury  by  ju- 
dicial proceedings,  the  interposition  of  his  government  is  unjusti- 
fied, for 

"to  secure  by  diplomacy  what  the  individual  might  secure  judically 
is  to  be  deemed  highly  reprehensible."* 

As  we  shall  see,  contractual  claims  are  among  the  first  causes  of 
complaint  now  largely  removed  from  the  field  of  armed  conflict, 
through  the  adoption  by  the  Second  Hague  Conference  and  the 
general  ratification  of  the  convention  for  the  limitation  of  force  to 
recover  contract  debts. 

Coming  now  to  the  practice  of  governments  we  can  not  say  that 
the  countries  of  continental  Europe  make  any  substantial  distinc- 
tion between  claims  arising  out  of  contract  and  those  arising  out 
of  other  acts."  The  United  States  however,  and  at  times  Great 
Britain,  have  limited  their  protection  considerably  in  the  case  of 
ordinary  contract  claims.  The  fact  that  the  citizen  entered  volun- 
tarily into  the  contract  seems  to  have  been  a  determining  factor 
in  the  policy  of  the  United  States  not  to  interpose  diplomatically 
in  behalf  of  its  citizens  prejudiced  abroad  through  breach  of  a 
contract  concluded  by  them  with  a  foreign  government.  John 
Quincy  Adams'  statement  as  Secretary  of  State  has  been  quoted 
frequently  by  his  successors  in  the  Department  of  State.  Adams' 
ruling  was  as  follows : 

"With  regard  to  the  contracts  of  an  individual  born  in  one  coun- 
try with  the  Government  of  another,  most  especially  when  the 
individual  contracting  is  domiciliated  in  the  country  with  whose 
Government  he  contracts,  and  formed  the  contract  voluntarily,  for 
his  own  private  emolument  and  without  the  privity  of  the  nation 
under  whose  protection  he  has  been  born,  he  has  no  claim  whatso- 
ever to  call  upon  the  Government  of  his  nativity  to  espouse  his 

•Fiore,  P.  Nouveau  droit  international  public  (Antoine's  trans.)  vol.  I, 
§  651.    Martens,  Traite  de  droit  international,  446. 

•Germany,  Italy  and  France  have  at  times  intervened  diplomatically  in 
favor  of  their  subjects  in  cases  arising  out  of  contract,  without^  any 
question  as  to  the  propriety  of  such  action.  Germany's  and  Italy's  attitude 
was  shown  in  the  action  against  Venezuela  in  1902.  See  Dulon  in  38 
Amer.  Law  Rev.  650  and  Brook  in  30  Law  Mag.  &  Rev.  165.  See  also 
case  of  Kronsberg,  a  German  engineer,  against  Roumania  in  i87i,Tcher- 
noflF,  Protection  des  nationaux  a  I'etranger,  188;  Martens'  Traite,  I,  70. 
See  the  French  action  against  the  Dominican  Republic,  1894,  For.  Rel., 
1^5,  I,  235-243.  3^-402. 
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claim,  this  Government  having  no  right  to  compel  thai  with  which 
he  voluntarily  contracted  to  the  performance  of  that  contract."^" 

Mr.  Marcy  in  1856  made  the  following  apt  statement  of  the  rule 
of  the  Department  of  State: 

"The  Government  of  the  United  States  is  not  bound  to  interfere 
to  secure  the  fulfillment  of  contracts  made  between  their  citizens 
and  foreign  Governments,  it  being  presumed  that  before  entering 
into  such  contracts  the  disposition  and  ability  of  the  foreign  power 
to  perform  its  obligations  was  examined,  and  the  risk  of  failure 
taken  into  consideration."^^ 

While  diplomatic  interposition  or  pressure  is  declined,  the  use 
of  friendly  good  offices  by  the  diplomatic  representatives  of  the 
United  States  abroad  is  authorized.  Secretary  Fish  expressed 
as  follows  the  practice  of  the  Department  in  this  respect : 

"Our  long-settled  policy  and  practice  has  been  to  decline  the 
formal  intervention  of  the  Government  except  in  cases  of  wrong 
and  injury  to  person  and  property,  such  as  the  common  law  de- 
nominates torts  and  regards  as  inflicted  by  force,  and  not  the  re- 
sults of  voluntary  engagements  or  contracts. 

"In  cases  founded  upon  contract  the  practice  of  this  Govern- 
ment is  to  confine  itself  to  allowing  its  minister  to  exert  his 
friendly  good  offices  in  recommending  the  claim  to  the  equitable 
consideration  of  the  debtor  without  committing  his  own  Govern- 
ment to  any  ulterior  proceedings."^^ 

What  is  meant  by  "good  offices"  and  the  extent  to  which  they 
may  be  exerted  has  on  several  occasions  been  construed  by  secre- 
taries of  state.  Mr.  Fish  defined  the  use  of  "good  offices"  as  a 
direction  to  a  diplomatic  agent 

"to  investigate  the  subject,  and  if  [he]  shall  find  the  facts  as  repre- 
sented, [he]  will  seek  an  interview  with  the  minister  for  foreign 
affairs  and  request  such  explanations  as  it  may  be  in  his  power  to 
afford."" 

"John  Quincy  Adams,  Secretary  of  State,  to  Mr.  Salmon  (April  29, 
1823)  Am.  St.  Pap.,  For.  Rel.,  vol.  s,  403,  quoted  in  Wharton  II,  654, 
Moore's  Dig.,  VI,  708,  and  notes  there  cited.  See  also  the  Landreau  case, 
Sec'y.  of  State  Bayard  to  Mr.  Cowie  (June  15,  1885)  Moore's  Dig.,  VI,  715; 
and  the  Fiedler  case,  Mr.  Bayard,  Sec'y.  of  State,  to  Mr.  Jarvis  (Mar.  22, 
1886)   Moore's  Dig.,  VI,  715. 

"Mr.  Marcy,  Sec'v.  of  State,  to  Mr.  Fowler  (July  17,  1856)  Wharton 
II,  655. 

"Mr.  Fish,  Sec'y.  of  State,  to  Mr.  Muller  (May  16,  1871)  Wharton  II, 
656,  Moore's  Dig.,  VI,  710.  See  the  long  list  of  cases  cited  by  Wharton 
(II,  655)  and  by  Moore  (VI,  705-707)  in  support  of  the  rule  that  "it  is 
not  usual  for  the  Ck>vemment  of  the  United  States  to  interfere,  except  by 
its  good  offices,  for  the  prosecution  of  claims  founded  on  contracts  with 
foreign  governments." 

"Mr.  Fish,  Sec'y.  of  State,  to  Mr.  Osbom  (Mar.  4,  1876)  Wharton  II, 
658,  Moore's  Dig.,  VI.  711. 
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Good  offices  are  in  the  nature  of  unofficial  personal  recommenda- 
tions and  are  not  tendered  officially,  although  apparently  the  gov- 
ernment may  authorize  or  direct  a  diplomatic  representative  to  ex- 
tend them.  Perhaps  the  best  statement  of  the  practice  of  the 
United  States  in  the  matter  of  contract  claims  was  made  by 
Secretary  Bayard  in  1885: 

"It  is  not  necessary  to  remind  you  that  an  appeal  by  one  sov- 
ereign on  behalf  of  a  subject  to  obtain  from  another  sovereign 
the  payment  of  a  debt  alleged  to  be  due  such  subject  is  the  exercise 
of  a  very  delicate  and  peculiar  prerogative,  which,  by  principles 
definitely  settled  in  this  Department,  is  placed  under  the  following 
limitations. 

"i.  All  that  our  Government  undertakes,  when  the  claim  is 
merely  contractual,  is  to  interpose  its  good  offices ;  in  other  words, 
to  ask  the  attention  of  the  foreign  sovereign  to  the  claim ;  and  this 
is  only  done  when  the  claim  is  one  susceptible  of  strong  and  clear 
proof. 

"2.  If  the  sovereign  appealed  to  denies  the  validity  of  the  claim 
or  refuses  its  payment,  the  matter  drops,  since  it  is  not  consistent 
with  the  dignity  of  the  United  States  to  press,  after  such  a  refusal 
or  denial,  a  contractual  claim  for  the  repudiation  of  which  there  is 
by  the  law  of  nations  no  redress.     *     *     * 

"3.  When  the  alleged  debtor  sovereign  declares  that  his  courts 
are  open  to  the  pursuit  of  the  claim,  this  by  itself  is  a  ground  for  a 
refusal  to  interpose.  Since  the  establishment  of  the  Court  of 
Claims,  for  instance,  the  Government  of  the  United  States  remands 
all  claims  held  abroad,  as  well  as  at  home,  to  the  action  of  that 
court,  and  declines  to  accept  for  its  executive  department  cogniz- 
ance of  matters  which  by  its  own  system  it  assigns  to  the  judiciary. 

"4.  When  this  Department  has  been  appealed  to  for  diplomatic 
intervention  of  this  class,  and  this  intervention  is  refused,  this  re- 
fusal is  regarded  as  final  unless  after-discovered  evidence  be  pre- 
sented which,  under  the  ordinary  rules  applied  by  the  courts  in 
motions  for  a  new  trial,  ought  to  change  the  result,  or  unless  fraud 
be  shown  in  the  concoction  of  the  decision,"" 

Even  good  offices  will,  however,  be  refused 

"when  the  debt  was  of  a  speculative  character,  or  when  it  was  in- 
curred to  aid  the  debtor  government  to  make  war  on  a  country 
with  which  the  United  States  was  at  peace."" 

From  this  we  may  infer  that  the  State  Department  takes  some 
official  interest  in  the  extension  of  good  offices. 

"Mr.  Bayard,  Sec'y.  of  State,  to  Mr.  Bispham  (June  24,  1885)  Wharton 
II,  656,  Moore's  Dig.,  VI,  716. 

'•Mr.  Seward,  Sec'y.  of  State,  to  Messrs.  Leavitt  &  Co.  (May  6,  1868) 
Wharton  II,  656,  Moore's  Dig.,  VI,  710. 
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The  United  States  will  not  promise  protection  in  advance 
to  secure  the  execution  of  a  contract  between  a  citizen  and  a 
foreign  government.  The  American-China  Development  Company 
in  entering  upon  contracts  with  China  requested  such  advance  pro- 
tection and  alleged  that  the  English  investors  in  their  enterprise 
would  receive  such  guaranty  from  the  British  foreign  office.  Sec- 
retary of  State  Day  gave  as  his  reason  for  his  unwillingness  to 
extend  such  a  guaranty  as  the  British  government  was  said  to 
have  extended,  that  the  British  Crown,  exercising  the  executive 
power  in  Great  Britain,  possesses  both  the  war-making  and  the 
treaty-making  power,  and  is  therefore  authorized,  in  international 
relations,  to  give  guarantees  and  enter  into  engagements  which  the 
Executive  of  the  United  States  would  not  alone  be  competent  to 
assume.^* 

Secretary  Marcy  in  1855  gave  a  somewhat  similar  explanation 
for  the  unwillingness  of  the  United  States  to  interfere  officially  in  a 
case  of  alleged  breach  by  a  foreign  government  of  a  contract  with 
citizens  of  the  United  States.^^  The  possibility  of  Congress  de- 
clining to  support  the  action  of  the  Executive  does  not,  however, 
appear  to  have  been  as  prominently  in  the  minds  of  other  secre- 
taries of  state  in  dealing  with  international  claims.  While  the 
Department  of  State  will  rarely  protest  in  ♦dvance  against  a  pro- 
posed law  of  a  foreign  country  interfering  merely  with  contractual 
rights  of  American  citizens,  there  have  been  occasions  where  such 
action  was  taken. ^® 

The  general  belief  that  Great  Britain  does  not  in  practice  in- 
terfere in  claims  arising  out  of  contract,  is  erroneously  based  upon 
the  frequently  quoted  circular  of  Viscount  Palmerston,  Secretary 
of  State  for  Foreign  Affairs,  directed  in  1848  to  the  British  repre- 
sentatives in  foreign  states.^*  Palmerston  declared  that  while  the 
government  had  the  right  to  intervene,  it  was  merely  a  question  of 
discretion  with  the  British  government  whether  the  pecuniary 
claims  of  subjects  should  be  taken  up  or  not  by  diplomatic  negotia- 

"Sec'y.  of  State  Day,  to  Messrs.  Gary  &  Whitridge  (Aug.  24,  1898)  in 
the  case  of  the  American-China  Development  Co.,  Moore's  Dig.,  VI,  288. 

"Mr.  Marcy,  Sec'y.  of  State,  to  Mr.  Clay,  Minister  to  Peru  (May  24, 
185s)  Moore's  Dig.,  VI,  709. 

"Mr.  Webster,  Sec'y.  of  State,  to  Mr.  Letcher  (August  24,  1850)  pro- 
testing against  any  violation  by  decree  of  the  Tehuantepec  concession, 
adding  that  this  would  be  regarded  as  a  national  grievance.  Sen.  Doc.  97, 
32nd  Cong.,  I  St  Sess. 

"The  instruction  in  full  is  printed  in  Phillimore  on  International  Law 
(3rd  ed.,  London,  1882)  vol.  2,  9-11. 
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tion,  and  "the  decision  of  that  question  of  discretion  turns  entirely 
upon  British  and  domestic  considerations."*"  This  language  is 
broad  enough  indeed  to  cover  any  class  of  claim,  but  it  must  be 
understood  that  Palmerston's  ruling  was  made  with  reference  to 
claims  arising  out  of  unpaid  bonds  of  foreign  states  held  by  British 
subjects,  a  case  in  which  intervention  is  for  various  reasons,  as  we 
shall  show,  even  less  justifiable  than  in  the  case  of  ordinary  con- 
tracts. 

In  applying  the  rule  of  refusing  diplomatic  interposition  on 
contract  claims,  the  United  States  has  always  been  careful  to  limit 
its  strict  interpretation  to  cases  entirely  free  from  the  qualifying 
factors  of  a  denial  of  justice  or  other  tortious  element.  If  in  any 
respect  a  denial  of  justice  could  be  discerned  in  the  case,  or  if  any 
arbitrary  act  or  confiscatory  breach  of  the  contract  had  taken  place, 
the  rule  has  been  considered  as  no  longer  applying.  A  brief 
enumeration  of  these  exceptions  to  the  rule  may  be  made. 

I.  The  United  States  has  on  several  occasions  insisted  that  its 
citizens  contracting  abroad  shall  have  free  and  fair  access  to  the 
courts  and  that  the  courts  shall  be  so  organized  that  the  dispensing 
of  justice  may  be  presumed.  Secretary  of  State  Evarts  once  said 
that  when  a  government  does  not  hold  itself  amenable  to  judicial 
suit  by  foreign  claimants  on  contracts  made  with  it,  their  claims 
may  be  held  to  form  an  exception  to  the  general  rule  as  to  con- 
tracts,''^ and  in  a  subsequent  case  in  Hayti,  the  Lazare  case,  Mr. 
Evarts  added : 

"the  Government  of  the  United  States  will  insist  on  fair  and  im- 
partial examination  and  adjudication  by  Hayti,  without  discrim- 
ination as  to  nationality,  of  a  contractual  claim  of  a  citizen  of  the 
United  States  against  Hayti."'* 

Mr.  Bayard  in  stating  the  general  rule  of  refusal  to  press  con- 
tract claims  excepted  the  case  of  discrimination  against  a  citizen 
by  the  debtor  government  and  a  denial  of  a  judicial  remedy  against 

"In  fact,  Great  Britain  has  often  interposed  to  redress  breaches  of 
private  contract.  See,  for  example,  the  intervention  in  Bolivia  in  1853, 
Lord  Clarendon  to  Mr.  Lloyd,  56  St.  Pap.  1003,  and  the  criticism  of  Great 
Britain's  action  by  Baty,  Int.  Law,  p.  127.  Great  Britain  freely  extends 
good  offices.    See,  for  example,  case  of  Dixon  v.  Portugal,  75  St.  Pap.  1196. 

"Mr.  Evarts  to  Mr.  Gibbs  (Oct.  31,  1877)  Wharton  H,  662.  This  state- 
ment occurs  in  Mr.  Evarts'  opinion  in  the  case  of  Sparrow  v.  Peru,  Moore's 
Dig.,  VI,  720.     See  also  For.  Rel.,  1895-6,  Pt.  II,  1036-1055. 

"Mr.  Evarts  to  Mr.  Langston,  Minister  to  Hayti  (Dec.  13,  1877) 
Moore's  Dig.,  VI,  724.  For  a  history  of  the  Lazare  case,  see  Moore's  Arb.. 
1749  et  seq. 
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it.^'  In  the  celebrated  Idler  case  the  fact  that  Venezuela  had  il- 
legally invoked  the  remedy  of  restitutio  in  integrum  and  by  execu- 
tive action  had  arbitrarily  changed  the  personnel  of  the  court  and 
district  attorney  for  that  particular  case  was  held  by  the  mixed 
commission  under  the  convention  of  Dec.  5,  1885  to  have  been 
a  denial  of  justice  and  to  warrant  an  award.^* 

2.  Cases  have  frequently  occurred  in  which  the  contracts  of 
citizens  of  the  United  States  with  foreign  governments  were  arbi- 
trarily annulled  by  the  contracting  government  without  recourse 
to  a  judicial  determination  of  the  contract  or  of  the  legitimacy 
of  its  act.  An  act  of  this  kjnd  has  generally  been  held  by  the  De- 
partment of  State  to  be  a  confiscatory  breach  of  the  contract  and 
to  warrant  diplomatic  interposition  as  in  cases  of  tort.  Any  weak- 
ening of  the  judicial  remedy  of  the  citizen  has  been  held  equally 
to  relieve  the  government  from  the  ordinary  rule  of  non-interven- 
tion in  contract  cases.  The  rule  in  such  cases  has  perhaps  been 
best  stated  by  Lewis  Cass,  when  Secretary  of  State,  as  follows : 

"It  is  quite  true,  for  example,  that  under  ordinary  circum- 
stances when  citizens  of  the  United  States  go  to  a  foreign  country 
they  go  with  an  implied  understanding  that  they  are  to  obey  its 
laws,  and  submit  themselves,  in  good  faith,  to  its  established 
tribunals.  When  they  do  business  with  its  citizens,  or  make  private 
contracts  there,  it  is  not  to  be  expected  that  either  their  own  or 
the  foreign  government  is  to  be  made  a  party  to  this  business  or 
these  contracts,  or  will  undertake  to  determine  any  disputes  to 
which  they  may  give  rise.  The  case,  however,  is  very  much 
changed  when  no  impartial  tribunals  can  be  said  to  exist  in  a 
foreign  country,  or  when  they  have  been  arbitrarily  controlled  by 
the  government  to  the  injury  of  our  citizens.  So,  also,  the  case  is 
widely  different  when  the  foreign  government  becomes  itself  a 
party  to  important  contracts,  and  then  not  only  fails  to  fulfill  them, 
but  capriciously  annuls  them,  to  the  great  loss  of  those  who  have 
invested  their  time  and  labor  and  capital  from  a  reliance  upon  its 
own  good  faith  and  justice."^' 

In  a  previous  communication  to  Mr.  Lamar,  Minister  to  Cen- 
tral America,  Mr.  Cass  stated: 

"What  the  United  States  demand  is,  that  in  all  cases  where 
their  citizens  have  entered  into  contracts  with  the  proper  Nicar- 
aguan  authorities,  and  questions  have  arisen  or  shall  arise  respect- 

"Mr.  Bayard,  Sec'y-  of  State,  to  Mr.  Hall,  Minister  to  Central  America 
(Mar.  27,  1888)  For.  Rel,  1888,  Pt.  I,  136.    See  also  Moore's  Dig.,  VI,  727. 

•*Idler  (U.  S.)  v.  Venezuela  (Dec.  S,  1885)  Moore's  Arb.,  3517. 

"Mr.  Cass,  Sec'y.  of  State,  to  Mr.  Dimitry  (May  3,  i860)  Moore's  Dig., 
VI,  287. 
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ing  the  fidelity  of  their  execution,  no  declaration  of  forfeiture, 
either  past  or  to  come,  shall  possess  any  binding  force  unless  pro- 
nounced in  conformity  with  the  provisions  of  the  contract,  if  there 
are  any;  or  if  there  is  no  provision  for  that  purpose,  then  unless 
there  has  been  a  fair  and  impartial  investigation  in  such  a  manner 
as  to  satisfy  the  United  States  that  the  proceeding  has  been  just 
and  that  the  decision  ought  to  be  submitted  to."^* 

The  forceable  deprivation  of  the  property  and  franchises  of  a 
citizen  of  the  United  States  without  due  process  of  law  and  a  fair 
trial  is  considered  as  a  tort  and  the  claim  will  be  pressed  on  that 
ground  regardless  of  its  contractual  origin. 

Madison,  at  an  early  date  in  our  history,  distinguished  between 
"compulsory  measures"  practiced  upon  United  States  citizens  and 
"voluntary  contracts,"  the  possible  results  of  which  may  be  pre- 
sumed to  have  been  in  the  contemplation  of  the  parties.^^ 

Perhaps  the  most  zealous  interposition  on  the  part  of  the  United 
States  has  been  in  cases  where  the  confiscatory  act  of  the  foreign 
government  consisted  in  the  arbitrary  annulment  of  the  entire 
contract  or  of  some  of  its  essential  provisions  without  a  resort  to 
the  courts.^* 

Numerous  other  cases  have  occurred,  particularly  in  Venezuela, 
where  the  arbitrary  annulment  of  a  contract  by  the  Executive  with- 
out appeal  to  the  courts  was  held  to  justify  diplomatic  interven- 

*Mr.  Cass,  Sec'y.  of  State,  to  Mr.  Lamar,  Minister  to  Central  America 
(July  25,  1858)  Wharton  II,  661,  Moore's  Dig.,  VI,  723-724.  See  also  Mr. 
Cass  to  Mr.  Jerez  (May  5,  1859)  Moore's  Dig.,  VI,  724.  Mr.  Bayard, 
Sec'y,  of  State,  to  Mr.  Scott,  Minister  to  Venezuela  (June  23,  1887)  Moore's 
Dig.,  VI,  725. 

"Mr.  Madison,  Sec'y.  of  State,  to  Mr.  Livingston  (Oct.  27,  1803) 
Moore's  Dig.,  VI,  707. 

"Delagoa  Bay  Railroad  Case,  McMurdo  (U.  S.)  v.  Portugal,  For.  Rel., 
1900,  903;  1902,  848-852.  See  also  Moore's  Dig.,  VI,  727-728,  Moore's  Arb., 
1865-1899. 

For  the  El  Triunfo  case,  Salvador  Commercial  Co.  (U.  S.)  v.  Salvador, 
see  For.  Rel.,  1902,  838-880  and  the  learned  argument  of  Hon.  W.  L.  Pen- 
field,  Solicitor  of  the  Department  of  State,  839-848.  See  also  the  legal  opin- 
ion (Gutachten)  of  Prof.  Ludwig  von  Bar,  given  at  the  request  of  the 
(government  of  Salvador,  which  is  printed  under  the  title  "Eine  interna- 
tionale  Rechtsstreitigkeit,"  in  Jhering's  Jahrbucher,   vol.   45,   161 -210. 

See  also  the  case  of  May  (U.  S.)  v.  Guatemala,  For.  Rel.,  1900,  648-674, 
Jenner  Arbitrator,  Moore's  Dig.,  VI,  730.  In  Oliva  (Italy)  v.  Venezuela 
(Feb.  13,  May  7,  1903)  it  was  held  that  clairtiant's  unlawful  expulsion,  pre- 
venting compliance  with  the  contract,  was  an  arbitrary  act,  justifying 
damages  for  money  expended  and  time  lost.  Ralston  I,  771.  See  also 
Paquet  (Belgium)  v.  Venezuela  (March  7,  1903)  Ralston  I,  269.  See  also 
Aboilard  (France)  v.  Hayti  (June  15,  1904)  Arbitrators  Vignaud,  Renault 
and  Solon  Menos,  Revue  Gen.  de  Droit  International  Public,  vol.  12  (1905) 
Documents,  12,  13-17. 


CLAIMS   IN   INTERNATIONAL   LAW.  469 

tion  and  to  render  the  government  liable.^^  Nor  has  the  presence 
of  the  Calvo  clause  in  the  contract,  by  which  the  alien  contractor 
undertakes  to  make  the  local  courts  his  final  forum  and  to  forego 
his  right  to  claim  the  diplomatic  protection  of  his  own  government, 
denied  to  the  claimant's  government  the  right  to  interpose  in  his 
behalf  where  there  has  been  an  arbitrary  annulment  of  the  con- 
tract by  the  local  government.  This  conclusion  has  been  based 
on  one  of  several  grounds.  In  some  cases  the  arbitrary  action 
of  the  government  was  held  to  be  a  tort,  thus  rendering  the  con- 
struction of  the  contract  unnecessary.  In  other  cases  the  arbi- 
trary action  and  the  failure  of  the  government  to  secure  a  judicial 
construction  in  first  instance  was  held  to  relieve  the  claimant  from 
his  own  stipulation  to  resort  to  the  local  courts  and  forego  the 
diplomatic  protection  of  his  government.  In  any  event,  it  was 
held  that  the  citizen  could  not  contract  away  the  right  of  his  own 
government  to  interpose  diplomatically  in  his  behalf,  the  right  of 
his  government  to  intervene  being  superior  to  the  right  or  com- 
petency of  the  individual  to  contract  it  away.'" 

3.  Various  acts  of  foreign  governments  have  been  construed  as 
sufficiently  arbitrary  to  warrant  the  United  States  in  intervening  in 
contract  claims  or  to  authorize  international  commissions  to  award 
indemnities.  Thus  the  proposed  depreciation  by  Hayti  of  the 
value  of  certain  bonds  issued  to  American  citizens  for  work  and 
materials  was  held  to  justify  the  United  States  in  protesting  and 
eventually  intervening.'^  Salisbury,'^  the  British  foreign  secre- 
tary, protested  likewise  against  a  proposed  act  of  Peru  tending 

"Senate  Document,  413,  60th  Cong.,  ist  Sess.,  p.  105.  Rudloff  (U.  S.) 
V.  Venezuela  (Feb.  17,  1903)  Ralston  I,  187.  Kunhardt  (U.  S.)  v.  Venezu- 
ela, Morris's  Rep.,  Senate  Document  317,  58th  Cong.,  2nd  Sess.,  189-90; 
Selwyn  (Gt.  Brit.)  v.  Venezuela  (Feb.  13,  1903)  Ralston  I,  322;  North  & 
South  America  Construction  Co.  (U.  S.)  v.  Chile  (Aug.  7,  1892)  Moore's 
Arb.,  2938  and  final  settlement  in  For.  Rel..  1895,  I.  85-86;  Milligan  (U.  S.) 
7'.  Peru  (Dec.  4,  1868)  Moore's  Arb.,  1643. 

"Martini  (U.  S.)  v.  Venezuela  (Feb.  13,  1903)  Ralston  I,  819;  Selwyn 
(Gt.  Brit.)  V.  Venezuela  (Feb.  13,  1903)  Ralston  I,  322;  Milligan  (U.  S.) 
V.  Peru  (Dec.  4,  1868)  Moore's  Arb.,  1643;  Delagoa  Bay  Railway  case. 
McMurdo  (U.  S.  and  Great  Britain)  v.  Portugal  (June  13,  1891)  Moore's 
Arb.,  1865;  see  also  International  Law  Association,  24th  Rep.  (1908)  ad- 
dress of  Jackson  H.  Ralston,  pp.  192,  193;  Mr.  Bayard  to  Mr.  Scott,  Min- 
ister to  Venezuela  (June  23,  1887)   Moore's  Dig.,  VI,  725. 

"Mr.  Sherman,  Sec'y.  of  State,  to  Mr.  Powell,  Minister  to  Hayti  (Oct. 
26,  1897)  Moore's  Dig.,  VI,  729. 

""Marquis  Salisbury,  British  For.  Sec'y.,  to  Senor  Pividal,  Peruvian 
Minister  (Nov.  26,  1879)  quoted  from  Parliamentary  Papers  in  Moore's 
Dig.,  VI,  724- 
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to  weaken  certain  security  hypothecated  to  the  holders  of  Peruvian 
bonds.  So  the  diversion  of  the  security  of  certain  revenue  pledged 
to  the  payment  of  the  claims  of  citizens  of  the  United  States,  even 
when  contractual  in  origin,  has  been  held  to  warrant  interposi- 
tion." 

4.  The  United  States  has  on  several  occasions  intervened  to 
secure  the  payment  to  one  of  its  citizens  of  the  damages  arising 
through  breach  of  contract  by  a  foreign  government  where  such 
breach  involved  an  element  of  tort.  Thus  the  seizure  by  the  Presi- 
dent of  the  Dominican  Republic  of  the  Ozama  bridge  brought  about 
the  diplomatic  interposition  of  the  United  States  in  behalf  of 
Thurston,  an  American  engineer  who  had  built  the  bridge  under 
contract  with  that  government.^*  The  most  recent  case  of  this 
character  was  the  arbitrary  expulsion  of  treasurer-general  Shuster 
from  Persia,  in  which  case  the  Department  of  State  took  an 
interest  and  by  its  firm  position  helped  to  secure  the  full  payment 
of  salary  for  the  entire  unexpired  time  of  the  contract.^"^ 

5.  The  equitable  character  of  the  claim  has  at  times  induced  the 
Department  of  State  to  recede  from  its  rigorous  position  of  de- 
clining interposition  where  the  claim  originated  in  a  contract." 

6.  Where  an  arrangement  for  the  liquidation  of  the  claim  has 
been  made  between  the  alien  and  the  government,  it  will  generally 
be  enforced  by  diplomatic  pressure,  notwithstanding  its  contractual 
origin.'^ 

"Walter  (U.  S.)  v.  Venezuela  (Dec.  5,  1885)  Moore's  Arb.,  3567-3568. 
Moses  (U.  S.)  V.  Mexico  (July  4,   1868)   Moore's  Arb.,  3465. 

"Ozama  Bridge  Claim,  Thurston  (U.  S.)  v.  Dominican  Republic,  For. 
Rel.,  1898,  274-291. 

"Article  of  Clement  L.  Bouve,  Russia's  Liability  for  Persia's  Breach  of 
Contract,  citing  Note  of  Secretary  of  State  Knox  of  Dec.  i,  191 1,  Ameri- 
can Journal  of  International  Law,  vol.  6,  396-407. 

"Letter  of  Evarts,  Sec'y.  of  State,  to  Sir  E.  Thornton  (May  2,  1879) 
Wharton's  Dig.,  H,  658;  see  also  correspondence  between  Mr.  Fish  and 
Mr.  Thomas  in  1874  in  the  Landreau  Case  v.  Peru,  Moore's  Dig.,  VI,  714- 
715. 

"Lord  John  Russell,  British  Foreign  Sec'y.,  to  Sir  C.  L.  Wyke  (Mar. 
30,  1861),  52  St.  Pap.,  238,  quoted  also  in  Moore's  Dig.,  VI,  719;  Claim 
of  Waring  Brothers,  railroad  contractors  (Gt.  Brit.)  v.  Brazil,  in  which 
Great  Britain  insisted  on  the  carrying  out  by  Brazil  of  a  decree  which 
appropriated  an  indemnity  for  the  loss  sustained  by  Waring  Brothers  due 
to  the  government  rescinding  the  contract.  Moore's  Dig.,  VI,  720-721,  For. 
Rel.,  1887,  54,  55.  The  French  claims  against  Venezuela  liquidated  under 
the  convention  of  July  29,  1864,  Moore's  Dig.,  VI,  711-712.  See  also  the 
settlement  of  the  claim  of  W.  R.  Grace  (U.  S.)  v.  Peru  in  which  the 
failure  of  the  government  to  carry  out  a  judgment  against  it  was  construed 
as  a  denial  of  justice  warranting  diplomatic  intervention.  Mr.  Neill  to 
Mr.  Hay,  Sec'y.  of  State  (Nov.  19,  1903)  For.  Rel.,  1904,  678. 
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7.  Whatever  hesitation  there  may  have  been  on  the  part  of  the 
Executive  to  interpose  diplomatically  in  behalf  of  citizens  injured 
through  the  breach  of  a  contract  concluded  with  a  foreign  govern- 
ment, the  Department  of  State  has  generally  been  willing  to  sub- 
mit contract  claims  to  the  adjudication  of  international  commis- 
sions, and  these  commissions  have  in  general  exercised  jurisdic- 
tion over  contract  claims  as  over  other  claims.'®  In  instructions 
given  by  Mr.  Pickering  on  October  22,  1799  to  the  American 
plenipotentiaries  to  France,  the  envoys  were  directed  to  secure  the 
adjustment  of  "all  claims"  of  citizens  of  the  United  States  against 
that  Government,  and  among  these  there  were  expressly  enumer- 
ated the  "sums  due"  to  American  citizens  by  contracts  with  the 
French  Government,  or  its  agents.^' 

By  the  convention  between  the  two  countries  of  April  30,  1803, 
for  the  "payment  of  sums  due"  by  France  to  citizens  of  the  United 
States,  provision  was  made  for  the  satisfaction  of  "debts."***  In 
the  treaty  of  February  22,  1819  between  the  United  States  and 
Spain  by  which  either  government  renounced  "all  claims"  of  its 
citizens  or  subjects  against  the  other  government,  Mr.  Adams, 
Secretary  of  State,  considered  that  contract  claims  had  been  in- 
cluded among  those  renounced.*^  Mr.  Adams  added  that  there 
was  no  doubt  of  the  right  of  the  government  to  include  such  claims 
in  the  provisions  of  the  treaty. 

Practically  all  international  commissions,  where  the  terms  of 
submission  in  the  protocol  could  be  construed  as  sufficiently  broad, 
have  exercised  jurisdiction  over  contract  claims,  for  example,  the 
United  States-Spanish  Commission  of  February  22,  1819,  the  three 
Mexican  commissions  of  April  11,  1839,  o^  March  3,  1849,  (Do- 
mestic Commission),  of  July  4,  1868,  the  United  States-Brit- 
ish Commission  of  February  8,  1853,  and  August  18,   1910,  the 

"Contract  claims  have  been  submitted  to  general  mixed  commissions 
dealing  with  general  claims  (as,  for  example,  the  U.  S. -Mexican  commis- 
sions of  1839  and  1868,  the  U.  S.- Venezuelan  commissions  of  1885  and 
1903  and  many  others)  and  to  special  commissions  instituted  to  decide 
single  claims  (as,  for  example,  the  claim  of  Metzger  &  Co.  (U.  S.)  v. 
Hayti  (October  18,  1899)  Day,  Arbitrator,  For.  Rel.,  iQOi,  262-276  and  that 
of  the  San  Domingo  Improvement  Co.  (U.  S.)  v.  Dominican  Republic  (Jan. 
31,  1903)  For.  Rel.,  1904,  270.  General  mixed  commissions  have  assumed 
jurisdiction  of  contract  claims  under  the  customary  inclusive  terms  of  the 
protocol  "all  claims,"  and  even  "claims"  arising  out  of  "injury  to  person  or 
property  of  citizens." 

*Am.  St.  Pap.,  For.  Rel.,  vol.  2,  242,  301,  303;  see  also  Moore's  Dig., 
VI,  707-708. 

^•Moore's  Dig.,  VI,  708. 

"Moore's  Dig.,  VI,  717-718;  Moore's  Arb.,  4502-4505. 
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United  States- Peruvian  Commission  of  January  12,  1863,  the 
United  States-French  Commission  of  January  15,  1880,  the  United 
States-Venezuelan  Commission  of  December  5,  1885,  the  Venezue- 
lan Commission  of  1903  sitting  at  Caracas,  and  many  others.*^  A 
conflict  arose  in  the  commission  of  July  4,  1868,  due  to  the  difficulty 
of  reconciling  vacillating  opinions  with  proper  judicial  action.  Com- 
missioners Wadsworth,  Palacio  and  Umpire  Lieber  (though  the 
latter  was  not  always  consistent)  had  allowed  claims  on  contracts 
concluded  between  citizens  of  the  United  States  and  agents  of 
Mexico  for  the  furnishing  of  arms,  munitions,  and  other  material 
to  the  Mexican  Government,  on  the  ground  that  the  failure  to  pay 
for  such  goods  constituted  an  "injury"  to  the  "property"  of  an 
American  citizen  under  the  terms  of  the  protocol.  The  Mexican 
Commissioner,  Palacio,  while  adhering  to  the  view  of  his  colleagues 
that  contract  claims  were  within  the  jurisdiction  of  the  commis- 
sion believed  that  a  demand  and  refusal  of  payment  was  a  condi- 
tion precedent  to  the  allowance  of  the  claim.  Subsequently  upon 
the  death  of  Dr.  Lieber  and  the  resignation  of  Commissioner  Pal- 
acio, Sir  Edward  Thornton  became  umpire  and  Sefior  Zamacona 
the  Mexican  Commissioner.  Thereupon  a  different  view  was  taken 
as  to  the  jurisdiction  of  the  commission  over  contract  claims.  Sir 
Edward  Thornton  considered  that  he  ought  to  follow  the  practice 
of  the  Executive  of  exercising  discretion  in  assuming  jurisdic- 
tion of  contract  claims,  for  which  reason,  while  admitting  the 
jurisdiction  of  the  commission  over  contract  claims,  he  declined 
to  allow  such  as  were  based  upon  voluntary  contract,  in  the  ab- 
sence of  clear  proof  of  the  contract  and  that  gross  injustice  had 
been  done  by  the  defendant  government.     The  decisions  of  the 

''See  Moore's  Dig.,  VI,  718;  Ralston  I,  Report  of  Venezuelan  Com- 
missions ;  Moore's  Arb.,  3425-3590 ;  J.  Hubley  Ashton,  Agent  of  the 
United  States  before  the  Mixed  Commission  with  Mexico  of  July  4,  1868, 
in  an  elaborate  argument  in  the  case  of  the  State  Bank  of  Hartford  (No. 
535)  and  other  similar  cases,  opposing  a  motion  to  dismiss  for  want  of  juris- 
diction over  contract  claims,  analyzed  minutely  the  practice  of  the  United 
States  and  the  jurisdiction  of  international  commissions  in  the  matter 
of  contract  claims,  especially  under  a  protocol  submitting  "all  claims... 
arising  out  of  injuries  to  .  .  .  person  or  property."  He  cited  decisions  of 
municipal  courts  and  international  tribunals  to  show  that  under  the 
terms  "all  claims"  and  "injuries,"  breaches  of  contract  were  included. 
Among  others  he  cited  decisions  of  the  commissions  under  the  treaty  with 
Spain.  1819,  (8  Stat.  L.  258),  with  Great  Britain,  1853.  (10  Stat.  L.  988), 
with  New  Granada,  1857,  (12  Stat.  L.  985).  with  Costa  Rica,  i860.  (12 
Stat.  L.  1 139),  with  Colombia,  1864.  (13  Stat.  L.  685),  with  Ecuador.  1862, 
(13  Stat.  L.  633),  with  Peru.  1863,  (13  Stat.  L.  639),  with  Venezuela,  1866, 
(16  Stat.  L.  316)  and  with  Peru,  1868,  (16  Stat.  L.  349)-  He  also  men- 
tioned the  three  Mexican  Commissions.  The  argument  is  on  file  in  the 
Department  of  State  Library. 
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commission,  therefore,  are  at  times  contradictory,  claims  of  exactly 
the  same  nature  being  allowed  by  Wadsworth,  Palacio  and  Lieber, 
and  being  rejected  when  Zamacona  became  the  Mexican  Com- 
missioner and  Thornton  the  umpire.*' 

There  have  been  occasions  when  international  commissions 
would  not  exercise  jurisdiction  over  contract  claims.**  It  was 
agreed  by  the  United  States  and  Spain  in  the  claims  convention 
of  February  12,  1871,  that  the  arbitrators  were  not  to  have  juris- 
diction of  claims  growing  out  of  contract.*" 

Where  jurisdiction  is  exercised  by  mixed  commissions,  as  is 
the  general  rule,  the  contract  will  be  examined  as  would  any  other 
instrument  open  to  judicial  construction.*"  Among  other  factors 
the  authority  of  the  person  contracting  as  agent  for  the  govern- 
ment is  always  closely  examined.  The  general  rules  of  agency 
are  applied.*^ 

"A  full  discussion  of  this  perplexing  question  before  the  commission  was 
undertaken  by  Mr.  Commissioner  Wadsworth  in  the  case  of  Treadwell  & 
Co.,  (U.  S.)  V.  Mexico  (July  4,  1868)  quoted  at  length  in  Opinions  of  the 
commission,  vol.  4,  248,  and  vol.  7,  383.  The  claims  were  allowed  in  the 
cases  of  Manasse,  Moore's  Arb.,  3462-3464;  Iturria,  Moore's  Arb.,  3464; 
Moses,  Assignee,  Moore's  Arb.,  3465;  Newton,  Moore's  Arb.,  3465;  Mor- 
rill, Moore's  Arb.,  3465 ;  and  were  disallowed  by  Thornton,  umpire,  in  cases 
of  supplies  furnished,  services  rendered,  and  other  claims  based  on  vol- 
untary contract,  in  the  Phipps'  case,  Moore's  Arb.,  3468;  Treadwell, 
Mxjore's  Arb.,3468;  Pond,  Moore's  Arb.,  3467;  Nolan,  Moore's  Arb., 
3484;  Light,  Moore's  Abr.,  3484;  Wallace,  Moore's  Arb.,  3475;  Kennedy 
&  King,  Moore's  Arb.,  3474;  State  Bank  of  Hartford,  Moore's  Arb.. 
3473;  Shumaker,  Moore's  Arb.,  3472;  Chase,  Moore's  Arb.,  3469;  Kearney, 
Moore's  Arb.,  3468;  Sturm,  (dictum)  Moore's  Arb.,  2756;  Dennison, 
Moore's  Arb.,  2766;  De  Witt,  Moore's  Arb.,  3466;  Widman,  Moore's  Arb., 
3467.  Lieber's  decision  in  disallowing  the  claim  of  Thore  de  Lespes  for 
the  hire  of  a  steam  tug  to  Mexico  (Moore's  Arb.,  3466)  is  inconsistent 
with  his  other  opinions. 

"U.  S.-British  Mixed  Commission  of  May  7,  1871.  See  Hubbell  (U.  S.) 
V.  Great  Britain,  Moore's  Arb.,  3484-6;  Hale's  Rep.,  40;  Howard's  Rep., 
160,  752,  754- 

"Agreement  of  Feb.  11-12,  1871,  art.  15,  Moore's  Arb.,  4802-4803. 

*^umbull,  Manoa,  Limited,  Orinoco,  et  al  (U.  S.)  v.  Venezuela  (Feb. 
17.  1903)  Ralston  \,  244,  where  Barge  held  a  certain  contract  void  ah 
initio.  See  also  American  Electric  and  Manufacturing  Co.  (U.  S.)  v. 
Venezuela  (Feb.  17,  1903)  Ralston  \,  250,  where  Barge  held  a  promise  to 
declare  void  an  existing  contract  as  an  illegal  promise.  See  also  Frear 
(U.  S.)  V.  France  (Jan.  15,  1880)  Moore's  Arb.,  3488-3491,  Boutwell's 
Rep.,  202,  where  it  was  found  that  the  claimant  had  not  performed  the 
contract  on  his  part. 

*Tvew  Wallace  (U.  S.)  f.  Mexico  (July  4,  1868)  Moore's  Arb.,  3475- 
3476,  in  which  case  the  Mexican  agent  had  acted  beyond  the  scope  of  his 
authority,  for  which  reason  the  contract  was  held  not  binding  on  Mexico. 
See  also  Beales  Nobles  &  CJarrison  case  (U.  S.)  v.  Venezuela  (Dec.  5, 
1S85)  Moore's  Arb.,  3548-3564.  In  Zander  (U.  S.)  v.  Mexico  (March  3, 
1849)  Moore's  Arb.,  3433,  the  failure  to  show  the  original  authority  of  the 
agent  or  the  subsequent  ratification  of  his  acts  by  the  government  barred 
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A  contract  for  unneutral  service  will  as  a  general  rule  not  be 
enforced  either  by  municipal^*  or  international*"  courts.  There 
have  been  a  few  occasions  where  international  commissions  on  the 
ground  of  equity  or  waiver  of  the  illegality  have  made  awards  on 
unneutral  contracts.  This  is  especially  so  where  the  political  party 
aided  was  successful  or  became  at  least  a  de  facto  government.''" 

The  domestic  commission  under  the  act  of  March  3,  1849 
held  that  while  the  United  States  was  not  justified  in  press- 
mg  a  claim  growing  out  of  services  in  violation  of  the  claimant's 
neutrality  as  a  citizen  of  a  neutral  nation,  yet,  if  Mexico,  the 
nation  against  whom  such  claim  existed,  sees  proper  to  waive  the 
objection  and  agrees  to  recognize  the  claim,  the  tribunal  can  not 
assume  for  it  a  defense  expressly  waived,"*^ 

Speculative  contracts  are  not  enforced.***  The  service  itself 
where  of  an  extraordinary  character,  such  as  the  giving  of  advice 
m  battle,  has  been  held  not  measurable  in  money  damages,  but  call- 
ing rather  for  a  monument  or  some  other  mark  of  national  grati- 
tude.'' While  we  have  seen  that  as  a  general  rule  a  claim  for 
voluntary  services  is  not  pressed  by  the  Department  of  State,  in- 

the  claim.  In  Trumbull  (Chile)  v.  United  States  (Aug.  7,  1892)  an  award 
was  made  on  the  ground  that  claimant  had  a  right  to  assume  that  the 
United  States  minister  in  engaging  his  legal  services  was  authorized  so 
to  do. 

**Kennett  et  al.  v.  Chambers,  14  How.  38;  Du  Wurtz  v.  Hendricks,  9 
Moore's  C.  B.  Rep.,  586;  see  also  Kent's  Commentaries,  I,  116. 

"Cucullu  (U.  S.)  V.  Mexico  (July  4,  1868)  Moore's  Arb.,  3478-3479; 
Fitch  (U.  S.)  V.  Mexico  (July  4,  1868)  Moore's  Arb.,  3476-3477;  Wallace 
(U.  S.)  V.  Mexico  (July  4,  1868)  Moore's  Arb.,  3475-3476. 

""Lake  (U.  S.)  v.  Mexico  (July  4,  1868)  Moore's  Arb.,  2755,  Opinion  by 
Palacio,  Commissioner;  Chew  (U.  S.)  v.  Mexico  (April  11,  1839)  Moore's 
Arb.,  3428  and  other  cases  there  cited;  Hunter,  Duncan  et  al  (U.  S.)  v. 
Mexico  (April  11,  1839)  Moore's  Arb.,  3427;  (lucullu  (U.  S.)  v.  Mexico 
(July  4,  1868)  Moore's  Arb.,  3478-3479;  claims  of  Stephen  Codman,  No. 
86,  and  John  &  Robert  Gamble,  No.  1,783,  were  allowed  by  the  mixed  com- 
mission under  the  treaty  with  Spain  of  1819,  cited  in  Ashton's  argument, 
supra. 

"Meade  (U.  S.)  v.  Mexico  (Act  of  Mar.  3,  1849)  Moore's  Arb.,  3430, 
3432.  Other  commissions  have  held  that  only  the  nation  whose  laws  have 
been  violated  can  waive  the  illegality  and  not  the  state  aided  by  the  un- 
neutral act. 

"Taussig  (U.  S.)  V.  Mexico  (July  4,  1868)  Moore's  Arb.,  3472-3473. 
where  the  nonfulfillment  of  a  contract  for  the  sale  of  vessels,  etc.  to  a 
government,  said  vessels  having  been  purchased  as  a  speculation  on  their 
subsequent  sale,  was  held  not  to  be  an  injury  to  person  or  property  within 
the  meaning  of  the  protocol.  See  also  Oliva  (Italy)  v.  Venezuela  (Feb.  13, 
1903)  Ralston  I,  780. 

"O'Dwyer  (U.  S.)  v.  Venezuela  (Dec.  5,  1885)  Moore's  Arb.,  3s6& 
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temational  commissions,  with  the  exception  of  the  United  States- 
Mexican  Commission  of  1868  after  Thornton  became  Umpire, 
have  not  hesitated  to  allow  damages  for  services  thus  rendered. 
They  have  occasionally  held,  however,  that  a  demand  for  payment 
must  be  made  upon  the  debtor  government."  Where  the  debt 
has  been  acknowledged  there  is  usually  no  hesitation  either  on  the 
part  of  the  government,  or  of  international  commissions  respec- 
tively to  demand  and  to  allow  damages  on  claims  arising  out  of 
contract.'"  Such  acknowledgment  has  even  been  held  to  purge 
the  contract  of  illegality,  as,  for  example,  the  unneutral  character 
of  the  act. 

"Cucullu  (U.  S.).v.  Mexico  (July  4,  1868)  Moore's  Arb.,  3483.  Palacio 
in  a  dictum  said  that  under  the  word  "injury"  a  mere  omission  of  pay- 
ment of  a  debt  makes  it  necessary  to  bring  it  to  the  knowledge  of  the 
defendant  government.  Throughout  the  commission  Palacio  held  that 
notice  and  a  refusal  of  payment  were  conditions  precedent  to  a  valid  claim. 
Union  Land  Company  et  al  (U.  S.)  v.  Mexico  (Act  of  Congress,  Mar.  3, 
1849)  Moore's  Arb.,  3440,  service  rendered  in  securing  immigrants.  Meade 
(U.  S.)  V.  Mexico  (Mar.  3,  1849)  Moore's  Arb.,  3431,  expenses  incurred  in 
fitting  out  vessel  in  service  of  Mexico.  The  "Hermon,"  Green  (U.  S.) 
V.  Mexico  (April  11,  1839)  Moore's  Arb.,  3425,  repairs  and  ship  stores 
furnished  to  a  vessel  of  war.  Boulton  et  al  (U.  S.)  v.  Venezuela  (Feb. 
17.  1903)  Ralston  I,  26-29,  carrying  the  mails.  Turini  (U.  S.)  v.  Venezuela 
(Feb.  17,  1903)  Ralston  I,  51-52,  services  rendered  as  a  sculptor.  The 
Great  Venezuelan  Railroad  (Germany)  v.  Venezuela  (Feb.  13,  1903)  Ral- 
ston I,  638,  railroad  forcibly  used  to  carry  troops.  Hudson  Bay  Co.  (Gt. 
Brit.)  V.  U.  S.  (Feb.  8,  1853)  Moore's  Arb.,  3459,  goods  supplied  to  ship- 
wrecked sailors  and  other  citizens  of  the  United  States  to  secure  their 
relief  from  captivity  by  savage  Indians  and  in  repelling  attacks,  which 
service  the  government  should  have  rendered.  Eldredge  (U.  S.)  v.  Peru 
(Jan.  12,  1863)  Moore's  Arb.,  3462,  supplies  furnished  to  Peruvian  army. 
Dundonald  (Gt.  Brit.)  v.  Brazil  (October,  1873)  Moore's  Arb.,  2107-2108, 
military  service  rendered  by  Admiral  Lord  Cochrane.  Underbill  (U.  S.) 
V.  Mexico  (Mar.  3,  1849)  Moore's  Arb.,  3433,  charter  of  a  vessel.  Ulrick 
(U.  S.)  V.  Mexico  (Mar.  3,  1849)  Moore's  Arb.,  3434,  lease  of  house  for 
legation. 

On  the  services  rendered  to  Mexico  by  American  citizens  see  a  pam- 
phlet, "The  Republic  of  Mexico  and  its  American  creditors.  The  unful- 
filled obligations  of  the  Mexican  Republic  to  citizens  of  the  U.  S.  from 
whom  it  obtained  material  aid  on  credit."  (Indianapolis,  Douglass  & 
Conner,   1869,  94  p.) 

"Sparrow  (U.  S.)  v.  Peru,  For.  Rel.,  1895,  Pt.  II,  1036-1055;  settled  in 
1896,  For.  Rel.,  1896,  492-494.  Lord  J.  Russell  to  Sir  C.  K.  Wyke  (Mar.  30, 
1861)  in  the  case  of  British  bondholders  whose  unpaid  bonds  were  con- 
verted into  a  liquidated  debt  against  Mexico,  St.  Pap.,  vol.  52,  238-239. 
Cox  &  Elkins  (U.  S.)  v.  Mexico  (Mar.  3,  1849)  Moore's  Arb.,  3430.  Par- 
rott  (U.  S.)  V.  Mexico  (Mar.  3,  1849)  Moore's  Arb.,  3430.  Eckford  (U.  S.) 
V.  Mexico,  (March  3,  1849)  Op.  435  (not  in  Moore)  ;  Mercantile  Insurance 
Co.  (U.  S.)  V.  Mexico  (Mar.  3,  i8Lt9)  Moore's  Arb.,  3429.  Meyer  (U.  S.) 
V.  Mexico  (Mar.  3,  1849)  Moore's  Arb.,  2380.  Rosenwig,  Crosby  et  al 
(U.  8.)  V.  Peru  (Dec.  4,  1868)  Moore's  Arb.,  1651-1652.  Hammaken  (U.S.) 
V.  Mexico  (Mar.  3,  1849)  Moore's  Arb.,  3471.  Corcuera  (Spain)  v.  Ven- 
ezuela (Feb.  13,  1903)  Ralston  I,  936. 
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Bonds  of  Public  Debt. 

We  come  now  to  the  third  class  of  contract  claims,  those  arising 
out  of  the  unpaid  bonds  of  a  foreign  government,  held  by  a  citizen. 
These  obligations  of  the  State  differ  in  many  respects  from  the 
contractual  obligations  arising  out  of  a  contract  for  concessions  or 
the  execution  of  public  works.  In  the  latter  case,  the  government 
has  entered  into  relations  with  a  definite  person;  in  the  former, 
bonds  usually  being  payable  to  bearer  and  negotiable  by  mere  de- 
livery, the  State  never  knows  prior  to  presentation  for  payment  to 
whom  it  is  indebted. 

Some  publicists  regard  such  a  bond  as  a  contractual  obligation 
subject  to  the  same  rules,  both  in  interpretation  and  enforcement, 
as  ordinary  contract  debts."  Hall  even  goes  so  far  as  to  assimilate 
in  principle  a  breach  of  a  monetary  agreement,  e.  g.,  the  non-pay- 
ment of  public  loans,  to  tortious  injuries  committed  by  the  gov- 
ernment, though  he  admits  a  difference  in  practice  in  enforcing 
the  two  classes  of  claims."'  The  unpaid  bond  of  a  foreign  govern- 
ment held  by  a  citizen  has  been  a  frequent  and  most  perple.cing 
cause  of  international  conflict. 

Before  discussing  the  nature  of  the  enforcement  of  rights  aris- 
ing out  of  public  debts,  let  us  examine  the  nature  of  the  contract 
and  the  law  governing  the  transaction  of  subscribing  to  the  public 
loan  of  a  foreign  state.  If  the  lending  citizen  is  domiciled  in  the 
country  emitting  the  loan  we  may  for  many  purposes  regard  the 
contract  as  subject  to  the  law  of  the  debtor  country.  When,  how- 
ever, as  is  generally  the  case  in  external  loans,  the  lending  citizen 
or  subsequent  transferee-holder  is  domiciled  not  in  the  debtor 
country,  but  in  his  own  or  some  other  state,  we  meet  difficult  ques- 
tions in  the  conflict  of  laws  and  in  international  law.  Is  the  trans- 
action one  of  private  or  public  law,  and  if  private,  what  law  gov- 
erns its  interpretation? 

In  the  first  place  we  may  admit  that  a  contract  has  been  con- 
cluded. If  it  is  a  contract  of  private  law  concluded  by  the  state 
in  its  capacity  as  an  ordinary  contractor  {jure  gentionis)  ,^^  there 

"Vattel,  Law  of  Nations,  Bk.  II,  Ch.  XIV,  §§  214-216;  Phillimore,  Inter- 
national Law  (3rd  ed.)  vol.  II,  Ch.  Ill,  8  et  seq.  See  opinion  of  Findlay, 
commissioner,  in  case  of  Aspinwall  before  U.  S.-Venezuelan  commission 
of  1885,  Moore's  Arb.,  3650. 

•'Hall,  International  Law  (6th  ed.)  276. 

"We  cannot  here  discuss  the  distinctions  between  contracts  made  by  a 
government  in  its  capacity  as  a  business  corporation  and  engagements 
contracted  in  its  character  as  a  sovereign.  We  may  merely  note  the  usual 
rule  of  the  suability  of  the  government  on  contracts  of  the  former  cate- 
gory, and  its  immunity  in  the  case  of  contracts  of  the  latter  description. 
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would  be  some  ground  for  asserting  that  the  contract  is  subject  to 
the  local  law  of  the  debtor  state,'"  or  as  the  contract  is  often  to 
be  performed  in  the  country  of  the  lending  citizen,  where  the  in- 
terest and  principal  are  sometimes  to  be  paid,  that  the  law  of  the 
place  of  performance  governs.  Again,  the  loan  may  be  subscribed 
in  a  third  state,  as,  for  example,  where  a  Chinese  loan  is  under- 
written by  a  New  York  banker,  the  individual  bonds  being  held 
by  citizens  of  Germany;  the  loan  having  been  made  in  a  third 
state,  the  lex  loci  might  be  regarded  as  the  law  governing  the  con- 
tract. Other  possibilities  have  been  suggested,  as,  for  example, 
where  the  loan  has  been  guaranteed,  that  the  law  of  the  guarantee- 
ing state  governs,""  or  that  the  parties  themselves  may  agree  on 
the  law  governing  the  contract.'^ 

If  the  contract  were  concluded  between  individuals  or  between 
a  municipal  corporation  and  an  individual,  the  above  theories 
might  warrant  consideration.  The  factor  which  makes  the  public 
loan  a  contract  sui  generis  is  that  one  of  the  contracting  parties 
is  a  sovereign  and  therefore  not  subject  to  the  ordinary  rules  of 
legal  obligation,  and  the  other  a  non-resident  alien,  against  whom 
the  local  territorial  law  is  not  enforceable.®^  The  debt  is  generally 
authorized  and  created  by  an  act  of  legislation,  which  escapes  all 
judicial  review.  The  inherent  reservation  of  the  possibility  of 
modifying  the  terms  of  the  loan,  suspending  or  even  repudiating 
it  by  an  act  of  sovereignty  similar  to  that  which  created  it,  has 
led  some  writers  to  the  conclusion  that  the  obligation  of  the  state 
is  one  of  honor  only,  a  moral,  and  not  a  legal  obligation,®'  so  far 

""Freund,  G.  S.  Die  Rechtsverhaltnisse  der  offentlichen  Anleihen  (Ber- 
lin, 1907)  64  et  seq.  This  is  probably  the  most  thoughtful  book  on  the 
subject  of  public  loans. 

Loening,  Edgar.  Die  Gerichtsbarkeit  iiber  fremde  Staaten  und  Sou- 
verane  (Halle,  1903)  256  and  authorities  there  cited.  See  also  Freund,  G. 
S.  Der  Schutz  der  Glaubiger  gegen  iiber  auswartigen  Schuldnerstaaten 
(Berlin,  1910)   14. 

Pflug,  Karl.  Staatsbankerott  und  intemationales  Recht  (Miinchen, 
1898)  15-16.    Cuvelier  in  Rev.  de  droit  international  (1888)  iii. 

"Wuarin,  Albert.  Essai  sur  les  emprunts  d'etats  (Paris,  1907)  88 
et  seq. 

Imbert,  Henri  M.  Les  emprunts  d'etats  etrangers  (Paris,  1905)  50 
et  seq.,  96. 

"Meili,  Fr.  Das  intemationale  Zivil-  und  Handelsrecht,  H,  57.  Clerin, 
Georges.  Inexecution  par  un  etat  de  ses  engagements  financiers  exterieurs 
(Dijon,  1908). 

"Freund,  Der  Schutz  der  Glaubiger,  etc.,  15;  Wuarin,  op.  cit.  34. 

"Bar,  Ludwig  yon.  The  theory  and  pratice  of  private  international 
law  (2nd  ed.  trans,  by  G.  R.  Gillespie;  Edinburgh,  18^)  1152,  and  certain 
French  cases  there  cited. 

Politis.  Nicolas  E.  Les  emprunts  d'etat  en  droit  international  (Paris, 
1894)  280.    Milanowitsch,  cited  by  Freund,  Rechtsverhaltnisse,  etc.,  56. 
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at  least  as  its  enforcement  in  municipal  courts  is  concerned. 
Freund  tells  us  that  several  German  writers  regard  it  as  discre- 
tonary  with  the  state  whether  it  will  take  up  foreign  loans.^*  Zorn 
even  regards  the  payment  of  interest  as  the  exercise  of  a  sovereign 
right.*'*  The  failure  of  a  state  therefore  to  take  up  a  public  loan, 
not  being  justiciable  in  municipal  courts,  has  been  regarded  as  not 
legally  a  breach  of  a  contractual  obligation.  This  confuses  the 
nature  of  the  contract  with  the  means  of  its  enforcement. 

The  foreign  citizen  would  never  lend  his  money  on  such  un- 
certain security.  He  does  in  no  sense  regard  himself  as  subject 
to  the  local  law  of  the  debtor  state,  as  he  has  never  entered  its 
territorial  jurisdiction.  His  rights  as  lender  and  the  obligations 
of  the  debtor  are  derived  from  the  contract  of  loan  which  neither 
the  creditor  nor  his  government  regard  as  purely  one  of  private 
law  to  be  interpreted  by  the  local  courts  of  the  debtor  state. 

The  mixed  private  and  public  nature  of  the  transaction  of  sub- 
scribing to  a  foreign  loan  shows  that  it  partakes  of  the  nature  of 
an  international  contract,  and  that  its  breach,  if  not  justiciable 
before  municipal  courts,  does  give  rise,  under  certain  circum- 
stances, to  the  diplomatic  interposition  of  the  national  government 
of  the  creditor,  and  in  practice  has  at  times  resulted  in  armed  in- 
tervention.   These  questions  we  shall  discuss  hereafter. 

The  transaction  of  subscription  to  a  foreign  public  loan  is  not 
purely  an  international  contract,  for  this  could  be  concluded  only 
by  states  and  not  by  a  state  and  the  subjects  of  another  state.  The 
contract  is,  however,  by  its  nature  under  the  protection  of  inter- 
national law  and  is  what  Bluntschli  called  a  quasi-international  con- 
tract.'" There  is  certainly  some  analogy  between  a  contract  (i) 
between  Venezuela  and  Germany  and  (2)  between  Venezuela  and 
a  German  citizen  for  the  building  of  a  vessel,  or  the  borrowing 
of  money.  Neither  contracting  party  in  these  cases  would  be  will- 
ing to  submit  to  the  national  municipal  law  of  the  other. 

"Freund,  Schutz  der  Glaubiger,  13. 

"Zorn  in  Bankarchiv  VI,  106,  cited  by  Freund,  Schutz  der  Glaubiger,  13. 

"Bluntschli,  Das  moderne  Volkerrecht  der  civilisirten  Staaten  (Nord- 
lingen,  1878,  3rd  ed.)  §§  442,  433  (b). 

Pflug,  op.  cit.,  40-41. 

The  argument  against  the  international  nature  of  the  contract  of  public 
loan,  that  individuals  can  not  derive  rights  from  international  agreements 
as  they  are  not  subjects  of  international  law,  has  been  greatly  weakened  by 
the  Hague  Convention  for  the  establishment  of  an  international  prize  court 
and  the  growing  opinion,  shared  by  authorities  like  Westlake  and  Bonfils, 
that  individuals  may  derive  subjective  rights  from  international  agreements. 
See  also  art.  2  of  the  Convention  establishing  the  Central  American  Court 
of  Justice. 
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If  we  turn  to  the  jurisdiction  of  courts  and  the  means  of  en- 
forcement of  the  contract,  the  international  nature  of  the  legal 
relation  created  will  become  apparent.  While  in  theory  the  juris- 
diction of  the  courts  of  the  debtor  state  may  be  invoked,  several 
contingencies  in  connection  with  the  public  loan  must  always  be 
borne  in  mind.  First,  the  debtor  state  may  or  may  not  permit  it- 
self to  be  sued.®^  While  most  states  now  freely  subject  them- 
selves to  suit  in  cases  of  ordinary  contracts,  many  states  still  de- 
cline to  extend  this  right  so  far  as  the  public  debt  is  concerned. 
Many  states  of  the  United  States  have  repudiated  their  debts  and 
have  declined  to  permit  themselves  to  be  sued  on  them."*  Again, 
as  the  public  loan  is  created  by  legislation,  an  act  of  sovereignty, 
so  it  may  be  suspended,  reduced  or  even  repudiated  by  a  similar 
act  of  sovereignty,  by  which  the  national  courts  are  bound.  The 
creditor,  therefore,  is  juridically  opposed  to  a  sovereign  who  may 
with  perfect  legality,  by  an  act  of  sovereignty,  deprive  him  of  his 
substantive  right  and  of  his  remedy.  In  other  words,  the  State 
in  the  exercise  of  its  sovereign  powers,  may  regulate  the  exe- 
cution of  its  contract  of  loan  in  any  manner  conformable  with  its 
public  interest.*®  Again,  the  improbability  in  many  states  of  se- 
curing an  impartial  judicial  determination  by  national  courts  in 
cases  of  this  kind  makes  the  creditor's  position  precarious.  To 
sue  the  debtor  state  on  a  public  loan,  therefore,  is  practically  use- 
less. There  are  some  states  whose  national  courts  might  grant  a 
creditor  relief.  These  are  the  states  that  are  never  sued  for  their 
national  debts. 

To  sue  the  debtor  state  before  the  courts  of  the  creditor  is  still 
less  practicable.     As  a  general  rule  municipal  courts  decline  to 

"Twycross  v.  Dreyfus,  36  Law  Times  Rep.  [N.  S.]  (July  21,  1877)  752, 
755.    See  also,  Moulin,  Le  Doctrine  de  Drago  (Paris,  1908)  86  et  seq. 

•"Scott,  William  A.  The  repudiation  of  state  debts  (New  York, 
1893),  particularly  Chap.  I,  in  which  the  constitutional  and  legal  aspects, 
with  the  decisions  of  the  Supreme  Court  and  state  courts  are  lucidly  pre- 
sented. 

"Lewandowski,  Maurice.  De  la  protection  des  capitaux  empruntes  en 
France  par  les  Etats  etrangers  (Paris,  1896)  24  et  seq.  While  apparently 
accepted  as  a  principle,  the  theory  is  by  no  means  undisputed  that  a  state 
contracts  a  public  loan  in  its  character  as  a  sovereign,  jtire  imperii,  and  is 
not  bound  contractually  to  its  creditors.  See  Moulin,  H.  A.  La  Doctrine 
de  Drago  (Paris,  1908)  76  et  seq.  Freund,  Rechtsverhaltnisse,  etc.,  59-61. 
Speech  of  M.  Ruy  B?irbosa  (July  23,  1907)  at  the  Hague  Conference  of 
1907,  Actes  et  Discours  de  M.  Ruy  Barbosa,  60  et  seq.  See  also  the  recent 
case  of  De  Andrade  v.  the  government  of  Brazil,  reported  in  Clunet  (1913) 
vol.  40,  237. 
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take  jurisdiction  over  foreign  states  as  defendants.''"  The  excep- 
tion of  voluntary  submission  and  questions  concerning  real  estate 
are  hardly  of  practical  sigfnificance  for  the  present  case. 

The  French  courts  take  the  firm  position  that  bondholders  of 
the  debt  of  a  foreign  state  can  not  sue  before  the  French  courts.^^ 
The  English  courts  have  usually  declined  to  exercise  jurisdiction 
over  foreign  states,  and  in  the  case  of  bondholders  of  foreign  debts 
have  unequivocably  declared  themselves  jurisdictionally  incompe- 
tent.'''* This  is  the  rule  of  the  German,  and  Austrian  courts'"  and 
has  been  the  uniform  rule  in  courts  of  the  United  States.^*  In 
Belgium  and  Italy  the  courts  seem  to  have  adopted  the  distinction 
of  administrative  law  between  transactions  of  the  state  under- 
taken jure  imperii  and  jure  gentionis,  and  to  have  exercised  juris- 
diction in  the  latter  case.'" 

If  there  were  still  any  doubt  as  to  the  impracticability  of  relief 
by  suit  against  a  foreign  government  in  municipal  courts,  it  would 
be  dispelled  by  the  certainty  that  execution  of  the  judgment,  even 

^'Bynkershoek  is  the  father  of  this  theory. 

Loening,  E.  Die  Gerichtsbarkeit  iiber  fremde  Staaten  u  Souverane 
(Halle,  1903)  is  one  of  the  leading  works  on  the  subject.  The  opinions 
of  courts  are  discussed  p.  23  et  seq.;  the  opinions  of  writers,  p.  55 
et  seq.  See  also  Brie,  Fischer  &  Fleischmann,  Zwangsvollstreckung  gegen 
fremde  Staaten  u  Kompetenzkonflikt  (Breslau,  1910)  containing  three 
opinions  rendered  at  the  request  of  Russia  in  the  case  of  Hellfeld  v. 
Russia  on  the  question  of  the  jurisdiction  of  German  courts  over  funds 
of  Russia  in  Germany  and  the  possibility  of  execution  agfainst  them.  The 
translation  of  the  decision  of  the  German  court  for  the  determination  of 
jurisdictional  conflicts  in  the  now  famous  Hellfeld  case  may  be  found  in 
5  Amer.  Journ.  of  Int.  Law  (1911)  490-519. 

See  on  the  whole  subject  an  able  article  by  I>roop  in  Gruchot's  Beitrage 
zur  Erlauterung  des  deutschen  Rechts,  vol.  26,  289^316,  in  which  the  de- 
cisions of  courts  are  carefully  reviewed.  Some  writers  have  made  a  dis- 
tinction as  to  jurisdiction  over  foreign  states,  depending  upon  whether  the 
transaction  in  question  involved  the  defendant  state  in  its  capacity  as  a 
sovereign  {jure  imperii)  or  as  a  fiscus  {jure  gentionis),  granting  immunity 
from  jurisdiction  in  the  former  case,  but  asserting  it  in  the  latter.  The 
most  noteworthy  of  these  writers  are  Laurent,  Droit  civil  international 
(Paris,  1880)  vol.  3,  42-103  and  von  Bar,  op.  cit.,  iioi  et  seq.  They  have 
been  followed  by  a  number  of  courts,  notably  those  of  Belgium  and  Italy. 

"See  the  cases  cited  in  Weiss,  A.  Traite  de  droit  international  priv6, 
vol.  5,  94 ;  Loening,  op.  cit.,  45. 

"Westlake,  J.  A  treatise  on  private  international  law  (London, 
1905,  4th  ed.)  §§  190,  192  and  cases  there  cited.  See  particularly  Twy- 
cross  V.  Eh-eyfus,  (1877)  36  Law  Times  Rep.  [N.  S.]  755.  757,  decision 
of  Jessel,  M.  R. 

"Citations  of  cases  in  Brie,  op.  cit.,  and  Loening,  op.  cit.,  23  et  seq. 

**Moore,  J.  B.  in  his  American  notes  to  Dicey,  A.  V.  A  digest  of  the 
laws  of  ^gland  with  reference  to  the  conflict  of  laws  (London,  1896) 
p.  229.  See  leading  case  of  Schooner  Exchange  v.  McFaddon  (1812)  7 
Cranch  116.    30  Cyc.  104  and  cases  there  cited. 

"Cases  cited  in  Loening,  op.  cit.,  52-54. 
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if  obtainable,  is  practically  impossible.  No  legal  process  lies 
against  the  property  of  a  foreign  state,  and  even  the  jurisdictional 
distinction  made  by  some  courts  between  acts  jure  imperii  and  jure 
gentionis  is  disregarded  in  the  matter  of  execution.  The  exception 
of  actions  involving  real  estate  does  not  concern  us  here.  Even 
attachment  and  garnishment  proceedings  against  the  movable  prop- 
erty of  foreign  sovereigns  are  almost  uniformly  dismissed.^* 

It  is  thus  apparent  that  national  municipal  courts,  either  of  the 
debtor  state  or  of  the  country  of  the  creditor,  are  unable  to  secure 
the  unpaid  creditor  any  remedy.  He  is  not  left  helpless,  however. 
The  sanction  for  a  violation  of  his  rights  is  found  in  international 
law  and  practice,  in  that  states  have  frequently  interfered  in 
behalf  of  their  creditor  subjects  to  secure  the  payment  of  unful- 
filled national  obligations  of  foreign  states.  Before  examining  the 
legitimacy  of  diplomatic  interposition  and  intervention  for  such 
unpaid  creditors,  let  us  inquire  into  the  nature  of  the  transaction 
by  which  a  citizen  becomes  a  holder  of  a  share  in  the  public  debt 
of  a  foreign  nation. 

We  have  already  seen  that  the  emission  of  a  public  loan  takes 
place  by  legislative  act.  The  individual  abroad  may  take  up  the 
bond  either  through  a  direct  transaction  with  the  government,  or 
through  a  banker  who  has  underwritten  the  loan.  As  a  general 
rule,  however,  the  bonds  are  purchased  in  the  open  market  as  in- 
dustrial securities  would  be,  without  any  direct  relation  with  the 
debtor  government.  Being  payable  to  bearer,  they  pass  from  hand 
to  hand,  from  national  to  national,  by  mere  delivery. 

Again,  the  price  paid  takes  into  account  the  value  of  the  se- 
curity, both  intrinsically  and  as  an  investment.  Thus  the  solva- 
bility of  the  government  bears  a  direct  relation  to  the  price  of  its 
bond.  Weak  and  unstable  governments  must  sell  below  par  and 
pay  high  rates  of  interest.  The  original  capitalist  takes  advantage 
of  the  necessities  of  the  borrowing  state  and  exacts  discounts  and 
interest  accordingly,  and  subsequent  dealers  in  the  bond  know 
the  conditions  equally  well.  The  legal  fact  that  the  emission  was 
an  act  of  sovereignty,  that  the  debt  may  be  repudiated  or  reduced 
by  a  similar  act,  that  the  usual  civil  remedies  are  barred,  and  that 
the  State  is  the  sole  judge  of  its  ability  to  pay,  are  known  to  all 

"Brie,  op.  cit.,  45  et  seq.  Loening,  op.  cit.,  139  et  seq.  The  cases  of  von 
Hellfeld  v.  Russia,  supra,  Mason  v.  Intercolonial  Railway  of  Canada  (1908) 
T97  Mass.  349.  See  article  by  Nathan  Wolfman  "Sovereigns  as  Defendants" 
in  4  Amer.  Journ.  of  Int.  Law  (1910)  373-383,  in  which  a  departure 
from  the  general  rule  is  urged  in  favor  of  jurisdiction  over  property  en- 
gaged in  private  or  commercial  undertakings. 
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parties  to  the  transaction.  The  investor  therefore  buys  with  full 
notice  and  assumption  of  the  risks,  and  has  weighed  the  proba- 
bilities of  large  profits  against  the  danger  of  loss. 

It  is  for  these  reasons  that  it  seems  unfair,  both  to  the  debtor 
state  and  to  the  fellow  nationals  of  the  creditors  (who  may  in- 
deed change  from  day  to  day),  that  the  government  of  the  creditor 
should  make  the  breach  of  such  a  contractual  obligaiion  to  a  citi- 
zen who  accidentally  holds  a  foreign  public  bond  a  cause  for  armed 
international  action  involving  the  whole  nation  in  the  burden,  and 
making  the  government  in  effect  the  underwriter  and  guarantor  of 
his  investment  in  the  securities  of  a  foreign  government. 

This  is  the  principal  argument  of  the  Drago  Doctrine,  first  ad- 
vanced in  the  celebrated  note  of  December  29,  1902  from  Dr. 
Luis  Drago,  Minister  of  Foreign  Affairs  of  Argentine,  to  the  Ar- 
gentine Minister  at  Washington,  and  by  him  submitted  to  the  De- 
partment of  State,  on  the  occasion  of  the  joint  intervention  of 
Great  Britain,  Italy  and  Germany  against  Venezuela.  The  argu- 
ment led  up  to  the  recommendation  of  proposed  policy,  intended  to 
be  a  corollary  to  the  Monroe  Doctrine,  that  "the  public  debt  [of 
an  American  state]  can  not  occasion  armed  intervention,  nor  even 
the  actual  occupation  of  the  territory  of  American  nations  by  a 
European  power."''^ 

We  may  note  that  Drago  protests  only  against  the  use  of  armed 
force  in  the  collection  of  public  debts  and  not  directly  against  dip- 
lomatic interposition.  Most  of  the  writers  who  have  discussed  the 
question  have  failed  to  note  this  distinction,  possibly  because  a 
denial  of   forcible  measures  deprives   interposition   of   its   most 

"The  text  of  the  Drago  note  will  be  found  in  Foreign  Relations  1903, 
1-5.  Dr.  Drago  has  written  the  following  monographs  on  the  doctrine  which 
has  been  named  after  him.  Cobro  coercitivo  de  deudas  publicas  (Buenos 
Ayres,  1906)  ;  Les  emprunts  d'Etat  et  leurs  rapports  avec  la  politique  inter- 
nationale,  Revue  Generale  de  droit  international  public,  vol.  14,  251, 
translated  practically  in  full  in  his  article  "State  loans  in  their  relation  to 
international  policy,  in  i  Amer.  Journ.  of  Int.  Law  (1907)  692-726.  Among 
the  best  literature  in  English  are  two  thoughtful  articles  by  George  Win- 
field  Scott  "International  law  and  the  Drago  doctrine"  in  North  American 
Review,  Oct.,  1906,  602-610,  and  "Hague  convention  restricting  the  use  of 
force  to  recover  contract  claims,"  in  2  Amer.  Journ.  of  Int.  Law  (1908) 
78-94 ;  an  article  by  Amos  S.  Hershey,  The  Calvo  and  Drago  doctrines,  in  i 
Amer.  Journ.  of  Int.  Law  (1907)  26-45;  and  Chapter  VIII,  vol.  i,  (pp.  386- 
422)  of  James  Brown  Scott's  The  Hague  Peace  conferences  of  1899  and 
1907  (Baltimore,  1909).  One  of  the  best  books  is  Moulin's  La  doctrine 
de  Drago  (Paris,  1908),  and  a  useful  collection  of  documents  is  to  be 
found  in  S.  Perez  Triana,  La  doctrina  Drago  (Londres,  1908).  Further 
references  to  foreign  literature  may  be  found  in  Bonfils,  Manuel  (6th  ed., 
1912)  186,  n.  4.  See  also  a  recent  work  by  Vivot,  A.  N.  La  doctrina  Drago. 
Buenos  Aires,  191 1. 
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eflfective  sanction.  They  therefore  consider  the  protest  against 
the  sanction  as  directed  against  the  whole  remedy,  though  even 
without  the  potential  use  of  force  it  still  has  some  room  for  ap- 
plication. In  expressly  stating  that  he  did  not  intend  to  make  his 
"doctrine"  a  defense  "for  bad  faith,  disorder  and  deliberate  and 
voluntary  insolvency,"  Dr.  Drago  has,  we  believe,  set  the  proper 
bounds  to  his  principle,  although,  as  we  shall  point  out,  the  creditor 
state  is  still  (except  as  restrained  by  the  Porter  proposition)  left 
the  sole  judge  of  the  existence  of  these  limiting  conditions. 

Before  proceeding  further,  we  may  discuss  briefly  the  opinions 
of  publicists  and  the  practice  of  nations  in  the  matter  of  interven- 
tion to  collect  public  debts,  by  which  we  mean  diplomatic  inter- 
I)Osition  followed  by  force.  Westlake  as  we  have  seen  {supra 
p.  459)  has  properly  recognized  the  distinction  in  substance  and  in 
remedial  process  between  contracts  made  with  the  State  in  its 
character  as  a  fiscus  or  business  administrator  and  those  arising 
out  of  subscription  to  or  transfer  of  a  public  bond.  He  regards 
honest  inability  to  pay  as  a  title  to  consideration,  and  unless  the 
defaulting  government  presumes  to  treat  its  internal  and  external 
debts  on  terms  of  inequality  unfavorable  to  the  latter,  he  thinks 
"the  assistance  of  their  state  ought  not  to  be  granted  to  the  bond- 
holders of  public  loans." 

Some  of  the  earlier  writers,  prominent  among  them  Grotius 
and  Vattel,  admitted  the  legitimacy  of  reprisals  against  a  state 
or  sovereign  who  refused  to  pay  a  lawful  debt  {supra  p.  461). 
Inability  and  refusal  to  pay  are  not  however  identical.  Phillimore 
and  Hall,  supporting  the  views  of  the  British  government,  con- 
tend that  a  debt  contracted  by  a  foreign  government  toward  a 
citizen  constitutes  an  obligation  of  which  the  country  of  the  lender 
has  a  right  io  require  and  enforce  the  fulfillment.'*-  Yet  Philli- 
more approves,  as  he  says,  "the  proposition  of  Martens  .  .  . 
that  the  foreigner  can  only  claim  to  be  put  on  the  same  footing  as 
the  native  creditor  of  the  State.""  Rivier,  one  of  the  foremost 
authorities,  has  in  this  respect  asserted  a  far-reaching  right  of 
intervention  under  circumstances  far  more  unreasonable  than  those 
admitted  by  other  publicists.  Unless  we  may  assume  that  the 
words  underlined  (underlining  ours)  presuppose  fraud  and  bad 
faith,  his  doctrine  will  hardly  find  general  support,  though  it  must 

"Phillimore,   Int.  Law   (3rd  ed.)    vol.  2,  Ch.  Ill,  8  et  seq.;  Hall,  Int. 
Law  (6th  ed.)  275-76.  * 

"Phillimore,  op.  cit.,  vol.  2,  14. 
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be  admitted  that  the  weaker  states  have  at  times  found  themselves 
intervened  against  under  circumstances  no  harsher  than  those  men- 
tioned by  Rivier : 

"The  fortune  of  individuals,  subjects  of  the  state,  forms  an 
element  of  the  riches  and  prosperity  of  the  State  itself.  It  has  an 
interest  in  the  maintenance  and  increase  of  that  fortune.  If  it 
is  compromised  by  the  act  of  a  foreign  state  which  administers 
its  finances  badly,  which  betrays  the  confidence  individuals  placed 
in  it  when  they  subscribed  to  loans  on  conditions  that  are  not  ob- 
served, and  which  violates  its  engagements  in  regard  to  them, 
the  state  to  which  the  injured  individuals  belong  is  evidently  au- 
thorized to  take  their  interests  in  hand  in  any  manner  which  it 
shall  deem  suitable;  it  may  proceed  either  by  diplomacy  or  by  re- 
prisals .  .  .  Individuals  have  not,  as  a  general  rule,  the  right 
to  require  of  the  State  that  it  shall  thus  take  their  cause  in  hand. 
The  State  may  refuse  to  act  in  their  favor  for  reasons  of  which 
it  is  the  sole  judge;  but  if  it  acts,  it  only  exercises  its  right.  It 
may  see  to  it,  perchance,  according  to  the  circumstances,  that  its 
subjects  are  better  treated  than  those  of  other  states,  or  than  those 
of  the  insolvent  state.  This  is,  from  the  legal  point  of  view,  a 
matter  of  absolute  indifference."*" 

G.  F.  de  Martens  sanctions  intervention  in  case  of  "violent 
financial  operations"  of  the  debtor  state  depriving  creditors  of 
their  loans,  but  he  adds  that  creditors  can  not  demand  better  treat- 
ment than  nationals.  Although  cited  by  Phillimore  as  an  advocate 
of  intervention,  opponents  may  also  find  support  in  his  ambiguous 
doctrines.*^ 

The  majority  of  writers  consider  armed  intervention  for  the 
mere  non-payment  of  public  debts  an  unjustifiable  procedure,  their 
reasons  being  similar  to  those  advanced  by  Dr.  Drago,  to  wit: 
that  hazardous  loans  should  be  discouraged;  that  those  making 
them  have  full  notice  of  the  risks;  that  foreigners  can  not  expect 
to  be  preferred  to  native  creditors;  that  force  is  never  resorted 
to  except  against  weak  states  and  is  often  a  pretext  for  aggression 
or  conquest;  and,  finally,  that  the  loss  of  credit  and  standing  in- 
curred by  the  State  is  an  ample  and  effective  penalty  for  the 
failure  to  fulfill  its  obligations.'*    The  objections  of  writers,  how- 

"Rivier,  Alphonse.  Principles  du  droit  des  gens  (Paris,  1896)  vol.  I, 
272. 

"G.  F.  de  Martens,  Precis  du  droit  des  gens  (Paris,  1864)  vol.  i,  298. 
§  no.  See  also  Phillimore,  op.  cit.,  14,  and  Pradier-Foder6,  Traite,  vol.  i, 
8  405,  p.  623,  note. 

•*rhese  authorities  are  enumerated  and  citations  to  their  works  given  in 
the  second  part  of  footnote  34  of  Hershey's  article  in  i  Amer.  Joum.  of  Int. 
Law  (1907)  37;  in  the  work  of  Wuarin,  op.  cit.,  IS5-IS9;  and  in  the  address 
of  Gen.s  Horace  Porter  before  the  Second  Hague  Conference  on  July  16, 
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ever,  are  directed  not  to  diplomatic  interposition,  but  rather  to 
an  excess  of  interposition  in  the  use  of  armed  force  to  collect  un- 
paid public  loans. 

The  preponderance  of  opinion  is,  however,  that  under  certain 
circumstances  intervention  to  secure  the  payment  of  public  loans 
is  legitimate.  Authorities  differ  merely  as  to  the  nature  of  the 
circumstances.  In  general  we  may  say  that  intervention  is  not 
warranted  in  the  case  of  an  honest  inability  of  the  State  to  pay 
its  debts,  but  only  when,  the  means  being  at  hand,  the  debtor  state 
wilfully  refuses  to  pay;  or  further,  when  foreign  creditors  are  il- 
legally treated,  especially  if  they  are  discriminated  against  in  favor 
of  national  creditors,  or  if  certain  categories  of  creditors  are  pre- 
ferred to  others ;  or  when  special  funds  assigned  as  security  to  the 
payment  of  certain  debts  are  diverted  or  suppressed; — in  short, 
when  bad  faith  may  be  considered  the  moving  cause  of  the  non- 
payment. In  the  present  condition  of  international  law,  in  which 
states,  large  and  small,  have  no  common  superior  to  control  or 
check  them,  each  state  has  the  Jegal  right  of  deciding  for  itself 
whether  the  conditions  warranting  intervention  exist.  In  the  use 
of  this  right,  the  power  of  enforcing  its  demands  has  often  been  a 
factor  more  controlling  than  the  mere  legitimacy  or  fairness  of 
its  action.** 

1907  in  presenting  the  American  proposition  for  the  limitation  of  force 
in  the  collection  of  contractual  debts.  La  deuxieme  Conference  interna- 
tionale  de  la  Paix,  vol.  II,  229-233.  Also  printed  in  English  (Hague, 
1907).  The  principal  publicists  who  oppose  what  we  may  call  finan- 
cial intervention  are  F.  de  Martens,  Westlake,  Holland,  Bonfils,  Calvo, 
Pradier-Fodere,  Rolin-Jacquemyns,  Despagnet,  von  Bar,  Liszt,  Geffcken, 
Kebedgy,  Nys,  Merignhac,  Feraud-Giraud,  Weiss,  Olivecrona.  and  Floecker. 
Gen.  Porter  also  cited  Rivier,  but  this  must  have  been  an  oversight.  Sec 
also  Collas,  Der  Staatsbankerott  und  seine  Abwicklung  (Stuttgart,  1904) 
51  and  Freund,  Rechtsverhaltnisse,  etc.,  271. 

"The  decision  of  the  Hague  Permanent  Court  of  Arbitration  in  the 
Preferential  Claims  case  of  Germany,  Great  Britain  and  Italy  against 
Venezuela  has  been  considered  an  approval  of  the  use  of  force  in  the 
collection  of  claims  based  on  contract  or  public  debt.  While  it  is  true 
that  the  use  of  force  appears  to  have  been  sanctioned  by  the  tribunal  by 
the  allowance  of  preferential  treatment  of  the  three  blockading  powers,  it 
is  certain  that  only  a  small  part  of  the  claims  pressed  arose  out  of  con- 
tractual debts.  The  primary  reason  of  the  blockade  was  the  stubborn 
reiteration  by  Venezuela  of  the  exclusive  jurisdiction  of  its  national 
courts  and  the  absolute  refusal  to  arbitrate.  Castro's  arrogance  ex- 
hausted the  patience  and  temper  of  the  powers.  See  article  by  Basdevant, 
Jules.  L'action  coercitive  .Anglo-Gcrmano-Italienne  contre  le  Venezuela 
(1902-1903)  Revue  generale  de  droit  int.  pub.  vol.  11,  363-458.  Hershey, 
Amos  S.  The  Venezuelan  affair  in  the  light  of  international  law,  American 
Law  Repster,  vol.  51,  249-267.  The  Hague  decision  is  criticised  by  Andre 
Mallarme  in  an  article  L'arbitrage  venezuelien  in  Revue  generale,  vol.  13, 
423-500.  For  the  corespondence  see  Asuntos  Intemacionales,  two  volumes 
of  the  Yellow  Book  of  Venezuela  published  in  1903  and  extracts  printed 
m  the  Appendix  to  Ralston's  Report  of  the  Venezuelan  Arbitrations. 
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There  is,  in  fact,  no  definite  rule  as  to  diplomatic  intervention 
in  the  matter  of  unpaid  public  loans,  except  in  so  far  as  the  con- 
vention of  the  Second  Hague  Conference  for  the  limitation  of  the 
use  of  force  in  the  collection  of  contractual  debts  will  operate  as  a 
check  by  requiring  under  certain  conditions  a  preliminary  resort 
to  arbitration. 

The  European  powers  have  on  several  occasions  intervened  to 
secure  the  payment  of  public  loans  due  their  subjects.  Their  ac- 
tion has  taken  various  forms.  Sometimes  it  has  been  merely  the 
use  of  good  offices  and  an  approval  of  arrangements  for  financial 
control  made  by  national  bankers  or  associations  of  bondholders 
with  the  debtor  state,  as  in  the  case  of  Turkey  (1881)  and  Servia 
( 1904)  ;  an  assumption  of  limited  national  control,  as  in  the  case 
of  the  United  States  in  the  Dominican  Republic  (1907)  ;  or  joint 
intervention  of  several  powers  taking  financial  control  as  in  the 
case  of  Tunis  ( 1868),  of  Greece^*  ( 1897)  and  Egypt  ( 1880). "»  This 
is  intervention  in  the  true  sense,  in  that  it  involves  an  administra- 
tive control  over  a  certain  portion  of  national  resources  and  rev- 
enues. It  seems  to  be  more  proper  on  the  part  of  a  state  or  states 
guaranteeing  the  debt  of  some  weak  state  placed  under  their 
guardianship.  Both  this  form  of  action  and  the  collection  of  loans 
by  force  of  arms  without  complete  intervention,  as  the  joint  oper- 
ations against  Mexico  in  1861  and  against  Venezuela  in  1902,  have 
invariably  been  carried  out  against  weak  states.  When  Spain, 
Italy,  Austria  and  Hungary  at  different  times  suspended  or  re- 
duced their  public  obligations  there  was  no  intervention  on  the  part 
of  the  powers  whose  subjects  had  shares  in  the  unpaid  or  under- 
paid loans.  This  is  at  least  cumulative  evidence  in  establishing 
that  intervention  or  the  use  of  arms  to  collect  public  loans  is  a 
question  of  power  and  politics  rather  than  a  rule  of  law. 

Notwithstanding  Great  Britain's  participation  in  the  operations 
against  Mexico  in  1861,  against  Egypt  in  1880  and  against  Vene- 

"Kebedgy,  Michel  S.  Les  difficultes  financieres  de  la  Grece  et  I'inter- 
vention  des  etats  etrangers.  Revue  generale,  vol.  i.  261-271.  Imbert, 
Henri  Marc.  Les  emprunts  d'etats  etrangers  (Paris,  1905)  gives  an  ac- 
count of  the  various  cases  of  intervention  in  Turkey,  Egypt,  Portugal, 
Greece,  Tunis  (pp.  60-99).  Kebedgy,  M.  S.  De  la  protection  des  creanciers 
d'un  Etat  etranger,  Clunet,  vol.  21.  59-72,  504-519.  See  also  Wuarin. 
Freund  and  Politis,  op.  cit.  Meili,  Fr.  Der  Staatsbankerott  und  die  moderne 
Rechtswissenschaft,  (Berlin,  1895).  Wuarin,  article  in  Clunet,  vol.  29, 
25  et  seq.,  420-431. 

"KauflFmann,  Wilhelm.  Das  internationale  Recht  der  egyptischen 
Staatschuld  (Berlin,  1891).  See  also  articles  by  same  author  in  Revue  de 
droit  international,  vol.  22,  556-586;  .vol.  23,  48-75.  I44-I75.  266-316.  A 
bibliography  on  the  Egyptian  debt  will  be  found  in  Clunet,  vol.  30,  681-683. 
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zuela  in  1902,  her  statesmen  have  always  asserted  it  to  be  Eng- 
land's policy  not  to  interpose  diplomatically  in  behalf  of  British 
holders  of  bonds  of  foreign  governments,  though  reserving  their 
liberty  of  action.  The  British  view  was  expressed  in  its  now  ac- 
cepted form  in  the  celebrated  circular  sent  by  Lord  Palmerston  in 
1848  to  the  British  representatives  in  foreign  states.  He  then  de- 
clared : 

"It  is  therefore  simply  a  question  of  discretion  with  the  British 
government  whether  this  matter  [the  non-payment  of  public  loans] 
should  or  should  not  be  taken  up  by  diplomatic  negotiation,  and 
the  decision  of  that  question  of  discretion  turns  entirely  upon  Brit- 
ish and  domestic  considerations." 

Referring  to  the  economic  disapproval  of  British  investments 
in  foreign  loans,  as  against  British  enterprises,  he  added  that  the 
British  government  has 

"hitherto  thought  it  the*  best  policy  to  abstain  from  taking  up 
as  international  questions  the  complaints  made  by  British  subjects 
against  foreign  governments  which  have  failed  to  make  good  their 
engagements  in  regard  to  such  pecuniary  transactions   ..." 

"But,  nevertheless,  it  might  happen  that  the  loss  occasioned  to 
British  subjects  by  the  non-payment  of  interest  upon  loans  made 
by  them  to  foreign  governments  might  become  so  great  that  it 
would  be  too  high  a  price  for  the  nation  to  pay  for  such  a  warn- 
ing as  to  the  future,  and  in  such  a  state  of  things  it  might  become 
the  duty  of  the  British  government  to  make  these  matters  the  sub- 
ject of  diplomatic  negotiation."*" 

Palmerston's  note  has  occasionally  been  misinterpreted  by 
writers  who  use  his  note  in  support  of  an  argument  for  non-inter- 
vention. When  he  stated  that  interference  was  "for  the  British 
government  entirely  a  question  of  discretion,  and  by  no  means  a 
question  of  international  right,"  he  did  not  intend  to  cast  any 
doubt  on  the  right  of  Great  Britain  to  interfere  (as  some  writers 
have  quoted  him),  but  he  meant  that  there  was  no  question  about 
the  right  to  interfere.  The  next  sentence  of  the  note  shows  this 
clearly.*^ 

"Palmerston's  circular  is  quoted  in  full  by  Phillimore,  op.  cit.,  II,  9-1 1, 
and  by  Hall,  276-277.  Other  secretaries  for  foreign  affairs  of  Great  Bri- 
tain have  expressed,  in  language  even  more  unreserved  than  that  of  Pal- 
merston, the  policy  of  non-interference.  See  for  example  Canning  and 
Aberdeen  (St.  Pap.,  28,  pp.  q6i,  967,  969)  Russell  (St.  Pap.,  52,  pp.  237-239) 
Derby,  Granville  (quoted  by  Phillimore,  op  cit.,  pp.  12-13)  and  Salisbury, 
(cited  by  Hall,  note  p.  277).  Balfour,  when  Prime  Minister  in  1902,  sup- 
ported this  view.     See  Scott's  Hague  Peace  Conferences,  vol.  i,  402. 

"See  for  example  Gen.  Porter's  address  of  July  16,  1907,  printed  sep- 
arately, and  quoted  in  Scott's  Hagfue  Peace  Conferences,  vol.  i,  402. 
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Subsequent  secretaries  of  foreign  affairs  emphasizing  the  specu- 
lative character  of  the  transaction  of  subscription  to  a  foreign  loan 
have  declined  to  do  more  than  exercise  their  good  offices  in  behalf 
of  unpaid  bondholders.  Great  Britain's  practice  of  non-inter- 
ference is  entirely  a  matter  of  policy  and  is  not  to  be  construed 
as  the  recognition  of  an  international  legal  principle.®^* 

The  practice  of  non-interference  of  the  United  States  on  the 
other  hand  has  been  not  only  a  matter  of  policy,  but  the  carrying 
out  of  a  fundamental  principle  that  the  diplomatic  interposition 
of  the  United  States  can  not  be  invoked  (within  the  recognized 
limitations)  in  behalf  of  contractual  claims,*^  If  certain  revenue 
or  security  has  been  set  aside  for  the  repayment  of  a  loan,  it  seems 
probable  that  the  United  States  would,  following  the  practice  of 
other  nations,  interpose  diplomatically  to  prevent  any  diversion  of 
the  security  or  the  pledged  revenue.*^  Attorney-General  Gushing 
in  the  course  of  an  elaborate  opinion  on  the  Texas  bonds  question 
declared  that 

"A  public  creditor,  like  a  private  creditor,  has  a  general  right 
to  receive  payment  out  of  the  property,  income,  or  means  of  his 
debtor.  A  special  pledge  of  this  or  that  source  of  revenue,  of  this 
or  that  direct  tax,  when  made  by  a  government,  renders  such 
source  of  revenue,  like  a  mortgage  or  deed  of  trust  given  by  a 
private  individual  to  his  creditor,  a  specific  lien,  a  fixed  incum- 
brance, which  the  government  ought  not  in  justice  to  the  creditor, 
to  abolish,  lessen,  or  alienate  until  the  debt  has  been  satisfied.""** 

In  the  case  of  certain  bonds  issued  by  Hayti  to  American  citi- 
zens for  work  and  materials  furnished.  Secretary  of  State  Sher- 
man protested  against  a  proposed  law  of  Hayti  having  in  view  the 
conversion  of  the  bonds  at  a  rate  greatly  depreciatory  of  their 
value.®^  There  would  indeed  seem  to  be  some  diflFerence  between 
bonds  purchased  in  the  open  market  as  an  investment  and  bonds 
received  in  payment  for  services  and  goods,  in  the  hands  of  the 
original  parties. 

"•The  proposed  action  of  Great  Britain,  pending  at  the  present  writing, 
to  dispatch  a  warship  to  Guatemala  to  collect  the  unpaid  interest  and 
capital  on  bonds  held  by  British  subjects,  may  be  charged  to  the  bad 
faith  of  Guatemala  in  diverting  the  security  of  the  loan,  an  export  tax  on 
coffee,  to  other  purposes. 

"Citations  noted  in  Moore  and  Wharton,  supra,  p.  463. 

"Cases  cited,  supra.  See  also  opinion  of  Little,  commissioner,  in  As- 
pinwall  (U.  S.)  v.  Venezuela  (Dec.  5,  1885)  Moore's  Arb.,  3641-3642. 

"Opinion  of  Sept.  26,  1853,  6  Opin.  Atty.-Gen.,  130,143- 

•*Mr.  Sherman,  Sec'y.  of  State,  to  Mr.  Powell  (Oct.  26,  1897)  Moore's 
Dig.,  VI,  729. 
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Where  the  loan  has  been  liquidated  and  a  new  agreement  for 
payment  made,  the  origin  of  the  debt  seems  to  have  been  no  de- 
terrent against  its  enforcement.  So  in  Mexico,  in  1861,  Lord 
Russell  withheld  recognition  of  the  Mexican  government  until 
Mexico  had  agreed  to  carry  out  an  arrangement  made  with  Brit- 
ish  bondholders.®^ 

Both  the  United  States  and  Great  Britain  have  authorized  their 
representatives  abroad  to  receive  payment  for  their  citizen  bond- 
holders, as  a  matter  of  convenience  both  to  the  debtor  government 
and  to  the  citizen,*^  and  where  the  bonds  of  one  foreign  govern- 
ment have  been  wholly  or  largely  held  by  the  citizens  of  another, 
the  United  States  has  on  one  occasion  at  least  sanctioned  the  en- 
deavor of  the  government  of  the  creditors  to  effect  by  diplomatic 
negotiation  an  adjustment  of  their  claim.'* 

Dr.  Drago,  in  advancing  his  doctrine  as  a  corollary  to  the  Mon- 
roe Doctrine,  had  some  reason  to  expect  the  approval  of  the  United 
States,  not  only  because  of  its  interest  in  the  maintenance  of  the 
Monroe  Doctrine,  but  because  of  its  traditional  attitude  in  the  mat- 
ter of  contract  claims.  Dr.  Drago  quoted  from  Monroe's  mes- 
sage that  the  United  States 

"could  not  view  any  interposition  for  the  purpose  of  oppressing 
[the  countries  of  the  American  continent],  or  controlling  in  any 
other  manner  their  destiny,  by  any  European  power,  in  any  other 
light  than  as  the  manifestation  of  an  unfriendly  spirit  toward  the 
United  States."" 

In  Secretary  of  State  Hay's  reply  to  the  Drago  note  (one  of 
•'cordial  evasion"  as  Dr.  Drago  himself  has  expressed  it),  Mr. 
Hay  quoted  from  President  Roosevelt's  message  of  1901  to  the 
effect  that 

"we  do  not  guarantee  any  state  against  punishment  if  it  miscon- 
ducts itself,  provided  that  punishment  does  not  take  the  form  of 
the  acquisition  of  territory  by  any  non-American  power,"" 

•*Lord  J.  Russell  to  Sir  C  Wyke  (Mar.  30,  1861)  St.  Pap.,  vol.  52, 
237,  239. 

"Mr.  Frelinghuysen,  Sec'y-  of  State,  to  Mr.  Wright  (Jan.  17,  1884) 
Moore's  Dig.,  VI,  713;  Phillimore,  op.  cit.,  vol  2,  13. 

**Mr.  Frelinghuysen,  Sec'y-  of  State,  to  Mr.  Wright  (Jan.  17,  1884) 
Moore's  Dig.,  VI,  713-  He  stated,  however,  that  the  occasions  on  which 
this  had  been  done  were  not  common  enough  to  form  a  rule  of  action. 

"•President  Monroe's  Annual  Message  (Dec.  2,  1823)  Amer.  St.  Pap., 
For.  Rel.,  V,  246,  250,  quoted  in  Moore's  Dig.,  VI,  401,  402.  Richardson's 
Messages,  vol.  2,  209  et  seq. 

••Mr.  Hay,  Sec'y.  of  State,  to  Sefior  Garcia  Merou  (Feb.  17,  1903)  For. 
Rel.,  1903,  5-6. 
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but  added  an  unequivocal  approval  of  arbitration  of  claims  grow- 
ing out  of  alleged  wrongs  to  individuals. 

Both  Mr.  Root,  as  Secretary  of  State,  and  President  Roose- 
velt, after  the  difficulties  of  Venezuela  in  1903  and  those  of  the 
Dominican  Republic  in  1894  and  1904  in  endeavoring  to  ward 
off  foreign  intervention,  were  anxious  to  have  the  question  of  the 
use  of  force  in  the  collection  of  contractual  claims  settled  by  the 
agreement  of  states.  Mr.  Root  therefore  on  June  18,  1906  in- 
structed the  delegates  of  the  United  States  to  the  Third  American 
Conference  of  American  states  at  Rio  Janeiro  as  follows : 

"It  has  long  been  the  established  policy  of  the  United  States 
not  to  use  its  armed  forces  for  the  collection  of  ordinary  contract 
debts  due  to  its  citizens  by  other  governments." 

After  deprecating  its  injurious  effect  upon  the  welfare  of  weak 
and  disordered  states,  whose  development  ought  to  be  encouraged 
in  the  interests  of  civilization,  he  added : 

"It  is  doubtless  true  that  the  non-payment  of  public  debts  may 
be  accompanied  by  such  circumstances  of  fraud  and  wrong  doing 
or  violation  of  treaties  as  to  justify  the  use  of  force.  This  Gov- 
ernment would  be  glad  to  see  an  international  consideration  of  the 
subject  which  shall  discriminate  between  such  cases  and  the  sim- 
ple non-performance  of  a  contract  with  a  private  person,  and  a  reso- 
lution in  favor  of  reliance  upon  peaceful  means  in  cases  of  the 
latter  class."*^ 

He  recommended,  however,  that  as  most  of  the  American 
states  were  still  debtors  and  would,  by  such  a  resolution,  resolve 
how  their  creditors  should  act,  it  would  be  more  fitting  that  they 
should  request  the  Hague  Conference  to  consider  the  subject, 
where  both  creditors  and  debtors  would  be  assembled. 

The  Rio  Conference  made  such  a  request,  and  the  United 
States  delegation  at  the  Hague,  on  instructions  from  Mr.  Root,  as 
Secretary  of  State,  brought  forward  a  proposition  to  the  effect 
that  the  use  of  force  for  the  collection  of  contract  debts  is  not 
permissible  until  after  the  justice  and  amount  of  the  debt,  as  well 
as  the  time  and  manner  of  payment  shall  have  been  determined  by 
arbitration.'* 

"Senate  Doc.  365,  59th  Cong.,  2nd  Sess.,  41-42. 

"In  the  Russian  program  of  the  First  Peace  Conference  of  1899  re- 
garding international  arbitration,  a  clause  had  been  included  providing  that 
arbitration  shall  be  oblig^atory  "in  the  case  of  differences  or  conflicts  re- 
garding pecuniary  damages  suffered  by  a  state  or  its  citizens  in  conse- 
quence of  illegal  or  negligent  action  on  the  part  of  any  state  or  the  citi- 
zens of  the  latter."  The  proposition  for  the  arbitration  of  pecuniary 
claims  was  for  various  reasons  dropped. 
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Gen.  Horace  Porter  took  charge  of  this  proposition,  and  made 
the  principal  address  in  its  support.  After  several  amendments 
to  his  original  draft,  the  Conference  by  a  vote  of  39  in  favor  and 
5  abstentions  (Belgium,  Roumania,  Sweden,  Switzerland  and 
"Venezuela)  adopted  the  following  convention — a  few  states  mak- 
ing special  reservations : 

"The  Contracting  Powers  agree  not  to  have  recourse  to  armed 
force  for  the  recovery  of  contract  debts  claimed  from  the  Govern- 
ment of  one  country  by  the  Government  of  another  country  as  be- 
ing due  to  its  nationals." 

"This  undertaking  is.  however,  not  applicable  when  the  debtor 
State  refuses  or  neglects  to  reply  to  an  offer  of  arbitration,  or, 
after  accepting  the  offer,  prevents  any  compromis  from  being 
agreed  on,  or,  after  the  arbitration,  fails  to  submit  to  the  award." 

While  not  rejecting  completely  the  possibility  of  forcibly  col- 
lecting contract  debts,  the  convention  represents  a  considerable 
step  in  advance,  inasmuch  as  it  makes  the  use  of  force  conditional 
upon  (i)  a  refusal  to  arbitrate;  (2)  making  a  formulation  of  an 
agreement  impossible  after  arbitration  is  accepted;  (3)  failure  to 
carry  out  the  award.  These  are  more  definite  and  more  appro- 
priate limitations  than  the  vague  terms  "bad  faith,"  "deliberate 
and  voluntary  insolvency,"  etc.,  which  we  may  infer  even  the  op- 
ponents of  intervention  and  Dr.  Drago  would  consider  as  justifiable 
causes  of  intervention.*' 

It  will  be  seen  that  this  convention,  popularly  known  as  the 
Porter  proposition,  is  at  once  narrower  and  wider  in  scope  than 
the  Drago  doctrine.  It  is  narrower  inasmuch  as  it  recognizes  the 
ultimate  legality  of  the  use  of  force.  As  a  definite  check  upon  the 
use  of  force  in  first  instance,  and  an  important  extension  of  the 
principle  of  international  arbitration,  it  is  to  be  welcomed,  for 
pacific  blockades,  threats  of  hostilities,  and  rumors  of  warlike 
preparations,  have  a  most  disturbing  effect  on  international  com- 
merce, and  as  General  Porter  showed,  the  disposition  of  neutral 
states  to  refuse  to  recognize  pacific  blockade  leads  to  the  more 
effective  blockade  of  actual  war,  and  as  Mr.  Roosevelt  on  a  num- 
ber of  occasions  has  stated,  the  seizure  of  custom  houses  easily 
leads  to  a  more  permanent  occupation  of  territory.     Moreover, 

"A  good  account  of  the  preliminary  instructions  and  principal  speeches 
and  proposals  in  connection  with  this  convention  for  the  limitation  of  the 
employment  of  force,  with  appropriate  quotations  may  be  found  in  J.  B. 
Scott's  Hague  Peace  Conferences,  vol.  i,  Chap.  VIII,  386-422.  See  also 
article  by  G.  W.  Scott,  supra,  in  2  Amer.  Journ.  of  Int.  Law  (1908)  78-94. 
The  Convention  in  full  is  printed  in  Scott's  Hague  Peace  Conferences, 
vol.    2    (Documents)    357-361. 
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the  interruption  of  the  commerce  of  the  debtor  nation  diminishes 
its  means  and  opportunities  to  pay  the  very  debts  for  which  the 
hostilities  are  undertaken  and  acts  unfairly  toward  creditors  of 
other  nations.    Many  of  these  difficulties  will  now  be  avoided. 

Switzerland  and  Venezuela  declined  to  sign  the  convention  (al- 
though the  latter  was  very  willing  to  accept  the  renunciation  of 
force)  on  the  ground  that  it  ousted  the  national  courts  of  juris- 
diction. One  can  understand  Switzerland's  unwillingness  to  be 
bound  to  arbitrate  a  question  in  which  its  courts,  internationally 
recognized  as  impartial,  have  jurisdiction.^""  Venezuela's  protest, 
which  took  the  following  form — 

"recourse  to  arbitration  should  be  permitted  only  in  the  case  of 
denial  of  justice  after  the  judicial  remedies  of  the  debtor  state 
had  been  exhausted" — 

is  to  be  regarded  as  traditional  and  a  force  of  habit.  Unless  its 
judicial  organization  is  acknowledged  as  more  independent  now 
than  in  1902,  it  is  unlikely  that  mere  protests  will  be  of  any  more 
avail  than  they  were  in  1902.  Seven  other  Latin- American  repub- 
lics, by  way  of  reservation,  joined  in  the  objection  of  Venezuela. 
The  principal  reservation  was  made  by  Dr.  Drago  himself,  on 
the  part  of  Argentine.  After  declaring  that  ordinary  contracts 
should  be  arbitrable  only  in  case  of  denial  of  justice  after  the  ex- 
haustion of  local  remedies,  he  added : 

"Public  loans  with  bond  issues  constituting  the  national  debt 
can  not  in  any  case  give  rise  to  military  aggression  nor  to  the 
occupation  of  the  soil  of  American  states." 

In  this  reservation  Argentine  was  joined  by  Colombia,  Ecuador, 
Guatemala,  Nicaragua,  Paraguay,  Peru  and  Uruguay.^"^ 

Another  reservation  by  Peru  in  which  Uruguay  joined,  sought 
to  protect  the  so-called  Calvo  clause  from  possible  infringement. 
The  reservation  reads: 

"That  the  principles  adopted  in  this  proposition  cannot  be  ap- 
plied to  claims  or  differences  arising  from  contracts  between  the 
government  of  one  country  and   foreign   subjects,   when   it  has 

'~In  theory  at  least  the  strong  and  well-organized  states  have  re- 
nounced an  inherent  right.  Dr.  Heinrich  Pohl  in  the  Zeitschrift  fiir  Politik 
(vol.  4,  134,138)  criticizes  Germany  for  having  ratified  the  Porter  Propo- 
sition (Reichsgesetzblatt,  1910,  59-81),  for  he  states  that  Germany  may 
sometime  be  a  defendant  state,  and  will  be  bound  by  the  agreement  to 
arbitrate,  thus  ousting  its  courts  of  jurisdiction. 

""See  table  of  reservations  in  J.  B.  Scott's  Hague  Peace  Conferences, 
vol  2,  532-534  and  article  by  G.  W.  Scott,  supra,  p.  89.  See  also  Zeitschr. 
fitr  Volicerr.  u  Bundesstaatsrecht,  vol.  3,  72,  73. 
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been  expressly  stipulated  that  the  claims  or  differences  must  be 
submitted  to  the  judges  and  tribunals  of  the  contracting  country." 

The  general  futility  of  this  clause  in  so  far  as  it  seeks  to  at- 
tain the  exclusive  jurisdiction  of  local  courts  and  the  avoidance 
of  diplomatic  interposition  has  been  demonstrated  by  international 
practice. 

The  Porter  proposition  is  wider  in  scope  than  the  Drago  doc- 
trine in  that  its  provisions  apply  to  all  contractual  debts,  whereas 
Dr.  Drago  confined  his  policy  to  claims  arising  out  of  the  non- 
payment of  public  loans.  Nevertheless,  doubt  has  been  raised, 
both  in  the  sub-committee  of  the  Conference  and  since  then,  as 
to  the  meaning  of  "contractual  debts. ""^ 

Without  entering  into  the  various  interpretations  to  which 
the  term  is  subject,  it  seems  clear  that  it  does  include  public  loans. 

There  is  a  class  of  cases,  however,  on  the  contractual  nature 
of  which  there  may  be  some  doubt.  When  a  contract  has  been 
concluded  between  a  government  and  an  individual  for  the  carry- 
ing on  of  some  public  work,  it  has  happened  that  a  subsequent  act 
of  the  legislature,  acting  not  as  a  business  fiscus  but  as  a  sovereign, 
diminishes  the  contractor's  rights  under  the  contract.  National 
courts,  as,  for  example,  the  United  States  Court  of  Claims,  have 
held  that  the  two  characters  which  the  government  possesses  as 
a  fiscus  and  as  a  sovereign  are  distinct  and  that  the  United  States 
when  sued  in  the  one  character  can  not  be  made  liable  for  acts 
done  in  the  other: 

"Whatever  acts  the  government  may  do,  be  they  legislative  or 
executive,  so  long  as  they  be  public  and  general,  can  not  be  deemed 
specially  to  alter,  modify,  obstruct,  or  violate  the  particular  con- 
tracts into  which  it  enters  with  private  persons."^"' 

The  question  arises  whether  these  distinctions  of  national  law 
which  exclude  the  case  mentioned  from  the  category  of  contractual 
debts  will  be  maintained  by  the  international  forum  in  the  inter- 
pretation of  the  term  "contractual  debts."  We  have  seen  that 
foreign  offices  in  dealing  with  the  Latin-American  Republics  have 
considered  it  as  a  violation  of  the  contract  and  an  arbitrary  meas- 
ure, thus  to  reduce  the  contractor's  rights  by  a  subsequent  legisla- 

***A  full  "discussion  of  these  doubts  and  possible  interpretations  is  con- 
tained in  Moulin,  op.  cit.,  308-320.  See  also  article  by  G.  W.  Scott,  supra, 
90-93- 

^'"Deming  v.  United  States,  i  C.  C.  (1865)  190- 191 ;  Jones  and  Brown 
V.  United  States,  i  C.  C.  (1865)  384-399;  Wilson  v.  United  States,  11  C.  C. 
(1875)  s  13-522. 
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tive  act.  It  seems  reasonable  to  assume  that  this  will  be  the  inter- 
pretation of  the  term  "contractual  debt"  by  an  international  court. 
Bond  cases  have  come  before  international  tribunals  on  several 
occasions.  Very  little  light  is  thrown  upon  the  subject  by  the 
results  of  these  arbitrations,  except  as  by  their  dicta  the  commis- 
sions express  the  opinion  that  governments  have  the  right  to  press 
the  claims  of  bondholders  of  a  foreign  debt,  though  they  generally 
admit  that  in  practice  such  claims  are  not  diplomatically  presented. 
As  a  general  rule,  however,  jurisdiction  has  been  declined — usu- 
ally for  the  reason  that  governments  are  not  in  the  habit  of  pre- 
senting such  claims  diplomatically  and  because  of  the  unwilling- 
ness of  commissions  to  assume  that  they  were  intended  to  exer- 
cise jurisdiction  in  the  absence  of  express  words  in  the  protocol.^"* 
It  has  been  so  held  even  where  the  protocol  provided  for  the  settle- 
ment of  "all  claims."^*"  This  last  decision,  rendered  by  Sir  Fred- 
erick Bruce,  Umpire,  was  severely  criticised  by  Mr,  Commissioner 
Little  in  the  Aspinwall  case  before  the  United  States-Venezuelan 
commission  of  Dec.  5,  1885.  He  held,  with  Mr.  Findlay,  (Andrade 
dissenting)  that  the  inclusive  term  "all  claims"  embraced  bond 
claims.  This  case  constitutes  one  important  exception,  prior  to  the 
Venezuelan  Arbitrations  of  1903,  to  the  general  rule  that  juris- 
diction over  bond  claims  is  not  exercised  by  international  com- 
missions.^"' 

***Overdue  Mexican  coupons,  Du  Pont  de  Nemours  (U.  S.)  v.  Mex- 
ico (July  4,  1868)  Moore's  Arb.,  3616.  Opinion  by  Wadsworth.  Zamacona 
concurred.  See  dictum  of  Thornton,  Umpire,  in  Widman  (U.  S.)  v.  Mex- 
ico (July  4,  1868)  Moore's  Arb.,  3467. 

^"Colombian  Bond  Cases,  Riggs,  Oliver,  Fisher  (U.  S.)  v.  Colombia 
(February  10,  1864)   Moore's  Arb.,  3612-3616. 

""Venezuelan  Bond  Cases,  Aspinwall,  Executor  of  G.  G.  Rowland 
et  al  (U.  S.)  V.  Venezuela  (Dec.  5,  1885)  Moore's  Arb.,  3616- 3641.  This 
claim  was  dismissed  by  the  mixed  commission  under  the  convention  of 
April  25,  1866.  The  findings  of  this  commission  were  reopened  because 
of  the  alleged  fraud  of  the  arbitrators.  Under  a  strict  construction  of 
the  protocol,  Bates,  Umpire,  dismissed  the  Texas  Bond  cases  before  the 
British-U.  S.  Commission  of  Feb.  8,  1853,  Moore's  Arb.,  3594.  One 
reason  was  that  they  had  not  been  treated  by  Great  Britain  as  a  subject  for 
diplomatic  interposition.  The  decision  is  criticized  by  Westlake.  vol.  i, 
77-78,  citing  Dana  in  Dana's  Wheaton,  §30,  n.  18.  Jurisdiction  was  exer- 
cised by  the  Mexican  Commission  of  18^  over  a  stolen  bond,  Keller  (U. 
S.)  V.  Mexico  (July  4,  1868)  Moore's  Arb..  3065  on  the  ground  of  fraudu- 
lent destruction  of  specific  property  having  a  definite  value,  and  certain 
assurances  by  the  Government.  See  also  Eldredge  (U.  S.)  v.  Peru  (Jan. 
12,  1863)  Moore's  Arb.,  3462.  The  failure  to  fulfill  the  obligations  of  a 
bond  issued  for  supplies  was  held  not  an  "injury  to  property"  by  the 
U.  S.-Mexican  Commission  of  1868  (Manasse  case,  Moore's  Arb.,  3463) 
although  the  failure  to  pay  for  supplies  furnished  under  contract  had 
been  so  construed. 
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Before  the  Venezuelan  commissions,  sitting  at  Caracas,  four 
bond  claims  were  presented,  with  various  decisions.  In  the  case  of 
the  Comp.  Generale  des  Eaux  de  Caracas  (Belgium),"^  Venezuelan 
bonds  payable  to  bearer  had  been  issued  to  the  corporation  for  cer- 
tain public  works.  From  the  decision,  it  would  seem  that  the 
general  rule  of  non-enforcement  of  bond  claims  may  be  held  not 
applicable  where  the  bonds  are  issued  in  payment  of  property 
rights  transferred  to  the  Government.  Although  many  of  the 
stockholders  were  not  Belgians,  an  award  was  made,  with  the  pecu- 
liar provision  that  the  money  should  be  deposited  in  a  Belgian 
bank  and  the  bonds  paid  on  being  turned  in.  The  production  of 
the  bonds  naturally  was  made  a  necessary  condition  for  the  making 
of  an  award,  so  where,  in  the  case  of  Ballistini  (France)^"*  the 
original  bonds  were  not  produced,  the  claim  was  dismissed,  Paul, 
Commissioner,  in  a  dictum,  giving  expression  to  the  usual  rule  of 
the  non-enforcement  of  bond  claims  before  international  com- 
missions. In  the  case  of  Boccardo  ( Italy  )^°'*  where  national  bonds 
were  delivered  to  claimant  in  payment  for  articles  furnished  and 
were  never  transferred  by  him,  judgment  was  rendered  on  the 
authority  of  the  Aspinwall  case  before  the  Venezuelan  Commission 
of  1885.  The  fourth  case  Jarvis  (U.  S.)^^°  was  dismissed  because 
the  service  and  supplies  for  which  the  bonds  were  issued  (by  a 
temporary  dictator  of  Venezuela),  were  rendered  to  an  unsuccess- 
ful revolution  which  had  not  been  recognized  by  the  government 
of  the  United  States,  and  hence  presumably  they  were  not  valid 
obligations  of  Venezuela. 

The  United  States,  in  its  endeavor  to  be  consistent  with  the 
maintenance  of  the  Monroe  Doctrine  and  with  the  declaration  of 
President  Roosevelt  that  that  doctrine  could  not  be  used  by  any 
nation  of  this  continent  to  shield  it  from  the  consequences  of  its 
own  misdeeds,  has  at  times  been  placed  in  the  most  delicate  posi 
tion  when  foreign  nations  have  attempted  to  seek  redress  for  the 
alleged  violation  of  international  rights.  So  in  the  settlement  of 
numerous  difficulties  between  European  nations  and  Latin-Ameri- 

^"Comp.  Generale  des  Eaux  de  Caracas  (Belgium)  v.  Venezuela  (March 
7.  1903)  Ralston  I.  271-290. 

"*Ballistini  (France)  v.  Venezuela  (Feb.  27,  1903)  Ralston  I,  503-506. 

^"Boccardo  (Italy)  v.  Venezuela  (Feb.  13,  1903)  cited  in  note  to 
Ralston  I,  505  (not  reported).  See,  however,  the  brief  statement  given 
by  Mr.  Ralston  in  his  address  before  the  International  Law  Association, 
24th   Report,    193-194. 

""Jarvis  (U.  S.)  v.  Venezuela  (Feb.  17,  1903)  Ralston  I,  145-151. 
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can  states  arising  out  of  pecuniary  claims,  the  United  States  has 
had  an  active  interest.  Especially  where  the  occupation  of 
American  territory  seemed  imminent,  the  United  States,  by  virtue 
of  its  responsibilities  under  the  Monroe  doctrine,  has  felt  called 
upon  to  undertake  what  may  be  called  friendly  intervention  to  pre- 
vent such  occupation  and  yet  satisfy  the  creditor  nations). 

President  Roosevelt  in  his  message  to  Congress  of  Dec.  5, 
1905,  stated  these  embarrassing  conditions,  pointing  out  at  the  same 
time  the  method  by  which  relief  from  this  critical  situation  could 
be  most  equitably  and  practically  secured.  In  his  message  he 
said: 

"Our  own  Government  has  always  refused  to  enforce  such  con- 
tractual obligations  on  behalf  of  its  citizens  by  an  appeal  to  arms. 
It  is  much  to  be  wished  that  all  foreign  governments  would  take 
the  same  view.  But  they  do  not ;  and  in  consequence  we  are  liable 
at  any  time  to  be  brought  face  to  face  with  disagreeable  alterna- 
tives. On  the  one  hand,  this  country  would  certainly  decline  to 
go  to  war  to  prevent  a  foreign  government  from  collecting  a  just 
debt ;  on  the  other  hand,  it  is  very  inadvisable  to  permit  any  foreign 
power  to  take  possession,  even  temporarily,  of  the  custom-houses 
of  an  American  Republic  in  order  to  enforce  the  payment  of  its 
obligations;  for  such  temporary  occupation  might  turn  into  a  per- 
manent occupation.  The  only  escape  from  these  alternatives  may 
at  any  time  be  that  we  must  ourselves  undertake  to  bring  about 
some  arrangement  by  which  so  much  as  possible  of  a  just  obliga- 
tion shall  be  paid.  It  is  far  better  that  this  country  should  put 
through  such  an  arrangement,  rather  than  allow  any  foreign  coun- 
try to  undertake  it.  To  do  so  insures  the  defaulting  republic  from 
having  to  pay  debts  of  an  improper  character  under  duress,  while 
it  also  insures  honest  creditors  of  the  republic  from  being  passed 
by  in  the  interest  of  dishonest  or  grasping  creditors."^** 

This  method  of  administering  the  finances  of  bankrupt  and  un- 
stable governments  has  in  fact  been  applied  in  the  Dominican  Re- 
public. In  1905,  it  was  effective  in  restraining  the  forcible  attempt 
of  Germany,  Spain  and  Italy  to  secure  payment  of  arrears  of  in- 
terest and  pledged  revenues  to  their  subject  creditors.  Interna- 
tional practice  seems  to  have  given  a  sanction  to  this  form  of  inter- 
vention. It  might  be  called  benevolent  intervention  in  the  interests 
of  the  debtor  state  and  of  its  creditors,  and  however  the  paternal 
control  of  the  temporary  guardian  may  hurt  the  pride  of  the  citi- 
zens of  the  bankrupt  nation,  the  advantages  resulting  to  world  peace 
exceed  by  far  such  minor  disadvantages  as  the  disapproval  of  a 
few  patriotic  nationals.    Nevertheless,  in  the  absence  of  an  inter- 

'"For.  Rel.,  1905,  H.  Doc.  i,  59th  Cong.,  ist  Scss.,  34-35- 


CLAIMS  IN  INTERNATIONAL   LAW.  497 

national  forum  it  does  not  seem  apparent  how  grossly  exaggerated 
claims  against  these  states  can  be  avoided,  for  presumably  the 
financial  administration  looks  only  to  the  payment  of  the  current 
expenses  and  of  the  national  debts  and  makes  no  provision  for  the 
judicial  examination  of  the  legitimacy  of  the  latter.  The  proposed 
treaties  of  the  United  States  with  Honduras  and  Nicaragua  which 
were  invited  by  these  two  states,  may  be  taken  as  indicating  the 
policy  of  the  Department  of  State,  at  least  under  the  Taft  admin- 
istration, to  secure  the  financial  rehabilitation  of  the  Latin  Ameri- 
can countries  by  the  institution  of  a  temporary  receivership  which 
shall  reassure  foreign  creditors  and  maintain  the  peace  and  pros- 
perity of  these  small  Republics  under  the  most  favorable  terms. 
The  incidental  fostering  of  American  investment  in  the  foreign 
loan  should  be  considered  a  national  advantage.  If  the  treaties 
do  remove  from  the  field  of  international  conflict  what  has  hitherto 
been  an  annoying  source  of  difficulty,  they  are  more  than  justified, 
and  the  minor  domestic  objections  which  have  interfered  with 
their  ratification  by  the  Senate  should  not  be  permitted  to  stand 
in  the  way  of  their  ultimate  effective  operation."* 

"TSuropean  countries  have  adopted  practices  of  various  kinds  to  assure 
the  successful  operation  of  a  loan  contract  concluded  between  a  foreign 
nation  and  their  subjects.  Thus  Great  Britain  has  provided  in  such  cases 
for  the  selection  of  a  British  supervisor  of  the  loan  and  the  government 
"takes  cognizance"  of  the  contract.  As  in  the  Dominican  and  the  proposed 
Honduras  and  Nicaraguan  treaties,  diplomatic  protection  is  extended  to 
the  receiver  or  supervisor  in  the  performance  of  his  duties.  See  the 
treaties  between  the  United  States  and  Dominican  Republic,  Feb.  7,  1907, 
Honduras,  Jan.  26,  191 1,  and  Nicaragua,  June  8,  191 1.  See  also  editorial 
comment  on  the  treaties  in  Amer.  Joum.  of  Int.  Law  (1911)  1046- 1051. 
A  discussion  of  the  treaties  by  Sec'y.  of  State  Knox  is  contained  in  his 
speech  before  the  New  York  State  Bar  Association  (1912)  311-318.  An 
elaborate  explanation  and  justification  of  the  policy  of  the  United  States 
in  negotiating  the  treaties  is  to  be  found  in  President  Roosevelt's  message 
in  connection  with  the  customs  revenues  of  the  Dominican  Republic,  Con- 
fidential Executive,  V,  58th  Cong.,  3rd  Sess.  See  also  speeches  incident 
to  the  visit  of  Philander  C.  Knox  to  the  countries  of  the  Caribbean,  Feb. 
23  to  April  17,  1912  (Washington,  1913,  Ch.  Ill  and  IV).  France  has  no 
objection  to  "dollar  diplomacy."  It  uses  its  subject's  foreign  loans  to 
foster  its  commercial  interests.  Speech  of  M.  Pichon,  Minister  of  Foreign 
Affairs  in  the  Chamber  of  Deputies,  Jan.  13,  191 1,  Journal  Officiel,  Jan. 
14,  191 1.  However  much  we  may  be  in  sympathy  with  the  action  of  the 
present  administration  in  withdrawing  from  the  Chinese  loan,  it  is  to  be 
hoped  that  the  administration  will  not  extend  its  disapproval  of  the 
much-abused  term  "dollar  diplomacy"  to  the  point  of  suppressing  the 
Honduran  and  Nicaraguan  treaties.  The  pending  threat  of  Great  Britain 
to  dispatch  a  warship  to  Guatemala  to  secure  the  payment  of  debts  and 
the  resulting  appeal  of  Guatemala  to  the  United  States  presents  a  familiar 
situation  in  our  Latin-American  relations.  By  reason  of  the  Monroe 
Doctrine,  we  cannot  avoid  an  active  concern  in  the  adjustment  of  these 
difliculties,  and  had  better  sanction  a  method  of  peaceful  administrative 
supervision  most  conformable  to  the  interests  of  all  parties  concerned. 
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The  Porter  proposition  is  by  no  means  a  complete  remedy  for 
existing  evils,  except  in  so  far  as  it  protects  a  debtor  state  from 
the  immediate  use  of  force.  It  still  permits  of  much  injustice  to 
the  debtor  nation,  inasmuch  as  claims  are  still  presented  on  ex 
parte  evidence  without  a  judicial  examination  of  the  merits  of  the 
case.  Experience  has  shown  that  claims  are  generally  greatly 
exaggerated.  Again,  the  creditor's  national  government  is  not 
required  to  arbitrate.  The  failure  to  make  or  accept  the  ofler  of 
arbitration  simply  precludes  the  use  of  force  in  first  instance,  but 
not  the  use  of  other  methods  of  oppression.  Experience  has  shown 
that  it  is  only  against  weak  states  that  governments  will  interpose 
to  secure  the  payment  of  contract  debts.  Again,  there  is  a  ques- 
tion whether  the  debtor  government  can  demand  arbitration.^" 
This  should  certainly  be  made  possible. 

On  the  other  hand  the  unpaid  creditor  has  no  individual  right 
to  bring  about  the  adjustment  of  his  claim.  The  action  of  his 
government  in  his  behalf  depends  upon  political  considerations  and 
is  entirely  a  matter  of  expediency  and  policy.  If  his  government 
for  any  reason  declines  to  become  interested  in  his  case  or  to 
espouse  his  claim  against  the  foreign  government,  the  creditor  is 
without  a  remedy.  A  legal  right  of  the  individual  may  therefore 
be  sacrificed  to  the  political  expediency  of  his  government.  With 
the  constant  growth  of  international  contractual  relations  between 
mdividuals  and  foreign  governments  the  fulfillment  and  enforce- 
ment of  legal  obligations  toward  individuals  should  be  divorced 
from  political  considerations.  The  difference  in  the  practice  of 
governments  in  the  support  of  contract  claims  gives  an  unequal 
advantage  to  the  nationals  of  some  states  and  correspondingly  em- 
barrasses the  governments  whose  policy  or  practice  it  is  to  decline 
diplomatic  pressure  in  such  cases. 

These  various  defects  of  the  system  as  it  still  exists  with  its 
possibilities  of  injustice  either  to  the  debtor  state  or  the  unpaid 
creditor  or  both,  lend  much  weight  to  the  proposal  advanced  with 
greatest  emphasis  in  Germany,  that  an  international  court  be  cre- 
ated by  international  agreement  for  the  adjustment  of  these  es- 
sentially legal  claims.  The  individual  should  be  given  the  right 
to  bring  suit  against  the  debtor  nation  before  this  international 
tribunal,  as  has  been  done  in  the  convention  for  the  establishment 
of  an  international  prize  court  and  in  the  treaty  of  Washington 

*"0.  Nippold  in  Ztschr.  fiir  Internationales  privat.  u  offentliches  Recht, 
vol.  1 8,  26a 
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for  the  establishment  of  a  Central-American  Court  of  Arbitration. 
The  creditor  will  be  assured  of  a  hearing,  the  debtor  state  will  be 
secured  against  the  pressure  of  exorbitant  claims  accompanied  by 
disagreeable  diplomatic- coercion,  the  government  of  the  claimant 
will  avoid  what  is  always  a  potential  germ  of  international  difficul- 
ties and  ill-will  with  the  incidental  expense  of  pressing  a  diplo- 
matic claim,  and  the  peace  of  the  world  will  be  fostered  by  the 
removal  of  one  great  source  of  international  conflict.  The  details 
of  the  organization  and  operation  of  this  international  court  may 
be  left  to  the  delegates  of  the  Third  Hague  Peace  Conference,  who 
may  profitably  examine  the  proposals  of  several  learned  Ger- 
mans.*" The  prospect  and  opportunity  for  thus  advancing  the 
cause  of  international  justice,  toward  which  goal  the  Porter  propo- 
sition makes  only  a  slight  forward  step,  must  command  universal 
support. 

Edwin  M.  Borchard. 
Washington,  D.  C. 

"*See  the  Denkschrift  or  memorial  of  the  Altesten  der  Kaufmannschaft 
von  Berlin  to  the  Imperial  Chancellor  Sept.  30,  1910,  reprinted  in  Nie- 
meyer's  Zeitschrift  fur  intemationales  Recht,  vol.  20,  594-599,  and  the 
Denkschrift  of  May  20,  1912,  summing  up  the  whole  matter,  reprinted  in 
Berliner  Jahrbuch  fiir  Handel  and  Industrie,  497-514.  See  also  the  fol- 
lowing works:  Freund,  G.  S.  I>er  Schutz  der  Glaubiger  (Berlin,  1910) 
§  5.  43  ^^  seq.  Wehberg,  Hans.  Ein  intemationaler  Gerichtshof  fiir 
Privat-klagen  (Berlin,  191 1)  in  which  plans  for  the  organization  and  op- 
eration of  an  international  tribunal  are  carefully  worked  out.  Fischer, 
Otto.  Die  Verfolgung  vermogensrechtlicher  Anspruche  gegen  aus- 
landische  Staaten  (Leipzig,  1912)  and  references  to  the  proposals  of 
others  mentioned  on  pp.  15-16.  See  also  .a  further  note  by  Professor 
Fischer  in  Ztschr.  f.  deutschen  Zivilprozess,  vol.  43,  282-284,  and  works 
already  cited,  Meili,  Staatsbankerott,  etc.,  41,  50,  58,  59  and  63  and  Pflug, 
58-70. 


EXECUTIVE  COMMISSIONS  OF  INQUIRY. 

Some  recent  cases  in  Australia  and  New  Zealand  have  brought 
into  prominence  the  question  of  the  power  of  the  Executive  Gov- 
ernment to  carry  on  investigations  involving  the  examination  of 
witnesses,  with  a  view  to  some  further  action  to  be  determined  by 
the  results  of  this  investigation.  The  subject  is  not  a  new  one 
to  English  lawyers  and  it  has  many  interesting  phases  which  are 
not  always  distinguished.  It  is  historically  connected  with  attacks 
on  the  liberty  of  the  subject  and,  in  so  far  as  it  threatens  the 
province  of  courts  of  law,  important  questions  arise  touching  the 
relations  of  the  Executive  and  the  Judiciary.  These  questions 
have  a  significance  of  their  own  where,  as  in  the  Commonwealth 
of  Australia  and  the  United  States  of  America,  the  Executive  and 
the  Judicial  powers  are  committed  to  distinct  and  exclusive  organs. 
While  in  England  and  in  countries  under  plenary  Parliamentary 
Government,  the  authority  of  Parliament  concludes  the  matter 
wherever  it  has  plainly  granted  to  the  Executive  an  inquisitorial 
power,  in  the  United  States  and  in  the  Commonwealth  the  ques- 
tion may  remain  whether  such  a  grant  of  power  is  consistent  with 
the  Constitution  itself.  In  federal  constitutions  also,  the  question 
arises  as  to  whether  the  subject  matter  of  the  inquiry  is  within  the 
power  of  the  Government  from  which  the  authority  purports  to 
proceed.  These  are  all  questions  of  law.  But  in  countries  like 
England  and  Australia,  there  are  further  questions  of  a  "consti- 
tutional" kind  in  the  special  sense  in  which  that  term  is  used  in 
relation  to  Cabinet  Government;  that  is  to  say,  there  are  ques- 
tions apart  altogether  from  legality,  as  to  whether  the  devolution 
of  certain  kinds  or  methods  of  inquiry  is  consistent  with  the  prin- 
ciple of  the  responsibility  of  the  Cabinet  to  the  House  of  Com- 
mons or  other  chamber  to  which  it  is  conventionally  responsible. 
Further;  in  considering  the  lawfulness  of  commissions,  there  are 
questions  as  to  the  implications  of  legality  or  illegality  in  this  con- 
nection. If  we  say  the  inquiry  is  lawful,  do  we  mean  that  re- 
calcitrancy on  the  part  of  those  to  whom  it  is  addressed  is  a  crime ; 
that  evidence  may  be  taken  on  oath;  that  false  testimony  is  per- 
jury; and  that  defamatory  statements  made  in  the  course  of  such 
inquiries  are  privileged?  If  we  say  that  these  inquiries  are  un- 
lawful, do  we  imply  that  those  making  the  inquiry  have  com- 
mitted some  punishable  oflfence,  or  that  the  commission  or  other 
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instrument  may  be  annulled  by  appropriate  process;  or  do  we 
merely  mean  that  the  commission  is  without  power  of  compulsion, 
and  no  more  than  an  indifferent  nullity.  Some  of  the  obscurity  of 
the  subject  appears  to  belong  to  a  want  of  precision  in  terms. 

One  of  the  first  conditions  of  all  success  in  action,  whether 
on  the  part  of  governments  or  individuals,  is  accurate  knowledge 
of  the  subject  to  be  dealt  with.  How  early  this  was  appreciated 
in  our  history,  and  how  deep  it  has  cut  in  our  institutions  is  seen 
in  those  Norman  inquests  which  have  given  us  on  one  side  the 
jury,  on  the  other  the  "great  inquest  of  the  nation,"  Parliament 
itself.  The  King  desired  to  be  informed;  he  caused  his  justices 
to  make  inquiry  by  sworn  men.  These  jurors  would  make  pre- 
sentment to  the  justices  of  crimes  and  of  other  facts  which  the 
King  desired  to  know,  or  which  the  country  desired  to  bring  be- 
foie  him.  To  this  day  the  presentment  of  the  grand  jury  may  con- 
tain recommendations  for  the  amendment  of  the  law.  In  time 
the  jurors  themselves,  whether  acting  as  a  grand  jury  of  present- 
ment or  as  a  trial  jury,  have  to  receive  testimony.  With  the  ap- 
pointment of  the  justices  of  the  peace,  the  Crown  has  a  new  mode 
of  inquiry  concerning  offences  and  offenders.  These  justices  had 
statutory  authority  to  inquire  in  case  of  offences,  to  apprehend 
offenders  and  to  hold  them  or  bail  them  for  trial  at  Quarter  Ses- 
sions or  before  the  King's  commissioners  of  gaol  delivery  and 
oyer  and  terminer.  Later,  during  the  conciliar  government  of  the 
Tudors  and  the  Stuarts,  the  vast  increase  of  administrative  and 
judicial  duties  of  the  justices  of  the  peace,  with  the  close  connec- 
tion between  the  justices  and  the  Council  (or  its  off-shoots) 
afforded  another  means  whereby  the  central  government  could 
be  informed  of  the  state  of  the  nation.  Directly,  the  Council  or 
the  Star  Chamber  exercised  powers  of  inquiry  which  in  practice 
knew  no  limit  save  the  discretion  of  the  authority  itself.  How- 
ever grievous  may  have  been  the  intervention  of  the  one  or  the 
other  in  matters  cognizable  in  the  common  law  courts  or  in 
private  and  domestic  matters  belonging  preferably  to  the  forum 
domesticum,  no  one  probably  doubted  the  power  of  the  Council 
to  inquire  into  matters  affecting  the  government  and  State.  From 
the  Countess  of  Shrewsbury's  Case^  in  1612 — a  case  in  which 
Coke  took  part  as  Chief  Justice  of  the  Common  Pleas — there 
was  a  "Select  Council"  (i.  e.  a  Select  Committee  of  Council)  to 
inquire  into  the  marriage  of  the  Lady  Arabella  Stuart  (a  lady  of 

'72  Co.  Rep.  94. 
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the  blood  royal  and  near  in  the  succession  to  the  throne)  with  a 
son  of  the  Earl  of  Hertford;  and  Lady  Shrewsbury  was  charged 
with  being  privy  to  the  aflfair  and  having  assisted  the  flight  of  the 
parties.  On  her  refusal  to  answer  questions  and  sign  a  statement 
made  by  her,  the  judges  resolved  that  she  was  guilty  of  a  great 
and  high  contempt  against  the  King,  his  Crown  and  dignity,  and 
that  if  it  should  be  permitted,  it  would  be  an  occasion  of  many 
high  and  dangerous  designs  against  the  King  and  the  realm  which 
cannot  be  discovered,  and  that  it  was  contrary  to  the  oath  of  al- 
legiance. It  was  also  resolved  that  the  Select  Council  could  not  fine 
or  imprison,  for  that  ought  to  be  assessed  judicially.  Accordingly 
the  Council  merely  expresses  its  opinion  of  the  fit  punishment 
which  should  be  awarded  judicially  in  the  Star  Chamber,  and  sug- 
gests a  fine  of  i2o,cxx)  and  imprisonment  at  the  King's  pleasure.' 
In  the  Star  Chamber,  it  was  adjudged  that  the  question  was  one 
of  State,  and  so  this  was  an  examination  proper  for  the  council- 
table,  and  that 

"to  deny  to  satisfy  the  King  and  State  in  a  point  wherein  they  are 
so  nearly  interested,  is  to  deny  a  part  of  allegiance,  which  requires 
all  duties  that  tend  to  the  good  and  preservation  of  the  State." 

Investigations  into  matters  of  public  concern  were  also  made 
through  commissioners.  The  Rotuli  Parliamenti  abound  with  re- 
quests by  the  Commons  for  inquiries  into  grievances  and  with 
references  to  commissioners.'  The  tendency  under  the  Tudors 
was  to  increase  these  commissions.*  The  issue  of  commissions  of 
inquiry  in  relation  to  the  miscellaneous  matters  which  came  be- 
fore it  was  a  part  of  the  regular  procedure  of  the  Star  Chamber.' 
The  most  notable  of  the  commissions  under  the  Tudors  were  the 
Commissions  of  Inclosures  of  15 17,  the  commissions  for  the  in- 
vestigation of  the  monasteries,  and  the  Court  of  High  Commis- 
sion for  ecclesiastical  causes.  Of  these,  the  last  was  set  up  under 
color  of  the  Statute  i  Elizabeth,  and  the  second  drew  statutory 
authority  from  the  Act  of  1533  ^^^  ^^e  Abolition  of  Peter's 
Pence."  The  "Domesday  of  Inclosures"  of  1517  is  however  an 
act  of  prerogative.  Statutes  had  been  passed  in  1489  and  1515 
to  check  the  conversion  of  arable  into  pasture  land  and  the  depopu- 

*(i6i7)  Hobart  235. 

*See  Index,  sub  voc.  Commission,  Commissioners,  Inquiries. 
*Percy's  The  Privy  Council  under  the  Tudors,  35,  ^. 
"Select   Cases    in    Star   Chamber    (Selden    Society)    vol.    2,    Ixxvii   et 
passim. 
•§  ao. 
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lation  of  the  country,  under  penalty  to  the  Crown  in  case  of  eva- 
sion or  breach.  In  15 17  the  Crown  by  letters  patent  appointed 
commissioners  for  several  counties  of  England,  to  inquire  per 
sacramentum  proborum  et  legalium  hominum  upon  a  large  num- 
ber of  subjects  specified  in  detail  relating  to  the  matter  in  ques- 
tion, and  the  sheriffs  were  commanded  that  on  the  day  appointed 
by  the  commissioners  they  should  cause  to  come  before  the  com- 
missioners prohos  et  legates  homines  by  whom  the  truth  of  the 
matters  to  be  inquired  into  might  be  known.  The  results  were 
to  be  certified  into  the  Chancery  by  a  day  fixed.'  A  further  com- 
mission was  issued  in  15 18  to  complete  the  work.  The  purpose 
of  the  inquiry  is  apparent  by  what  follows.  Following  on  the 
report  of  the  first  commissioners  large  numbers  of  persons  were 
summoned  to  appear  in  the  Chancery,  and  suits  were  begun  against 
them  in  the  Court  of  Exchequer  for  the  recovery  of  the  King's 
moiety  under  the  Act  of  1489.* 

At  the  beginning  of  the  nineteenth  century,  there  is  the  notable 
case  of  the  Princess  of  Wales  (afterwards  Queen  Caroline,  con- 
sort of  George  IV)  as  to  whom  in  1806  the  Crown  issued  a  com- 
mission to  inquire  into  the  allegations  of  misconduct  made  against 
her.  The  commission  took  evidence,  and  the  witnesses  were  ex- 
amined by  Sir  Samuel  Romilly,  the  Attorney  General.  But  it  is 
as  attendant  on  the  comprehensive  legislative  schemes  of  a  re- 
formed Parliament  that  these  inquiries  begin  to  assume  an  im- 
portance which  has  eventually  established  them  as  an  essential 
part  of  the  machinery  of  modem  government. 

In  1832,  a  Royal  Commission  was  appointed  to  inquire  into 
the  operation  of  the  poor  laws,  and  on  its  report  was  founded  the 
great  Poor  Law  Amendment  Act  of  1834.  The  Municipal  Cor- 
porations Act  1835  was  also  preceded  by  the  investigations  and 
report  of  a  Royal  Commission.  Between  1832  and  1844  no  fewer 
than  150  Royal  Commissions  of  Inquiry  were  at  work,'  and  sub- 
sequent returns  from  time  to  time  furnished  to  the  House  of 
Commons  show  that  the  practice  has  no  tendency  to  diminish.  It 
is  of  course  connected  with  the  fact  that  the  development  of  the 
British  Constitution  has  come  to  charge  the  Cabinet  with  the  prep- 
aration of  projects  of  legislation  to  be  submitted  to  Parliament, 
and  that  the  responsibility  of  the  Cabinet  to  the  House  of  Com- 

*The  Domesday  of  Inclosures,  by  I.  S.  Leadam,  8i  et  seq. 

*Id.,  2  and  9. 

•See  2  Redlich  &  Hirst,  English  Local  Government,  320. 
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mons  and  still  more  to  the  country  has  come  to  rest  at  least  as 
much  upon  its  legislative  policy  as  upon  its  efficiency  in  administra- 
tion. To  some  extent  the  need  for  such  special  investigations  is 
now  diminished  by  the  number,  the  powers  and  the  efficiency  of 
the  departments  of  central  governments.  In  some  cases  these  de- 
partments are  themselves,  if  not  developments  of  commissions  of 
inquiry,  at  least  descended  from  them:  commissions  which  have 
been  made  permanent  by  statute,  and  to  which  powers  of  ad- 
ministrative action  have  been  given.  As  early  as  1849,  Toulmin 
Smith,  in  his  attack  upon  "Government  by  Commission,"  as  he 
described  the  novel  system,  distinguishes  between  administrative 
inquiries  and  commissions  of  inquiry.  A  power  of  inquiry  is 
made  incident  to  many  of  the  functions  of  the  Local  Governmen|: 
Board,  the  Board  of  Education,  the  Board  of  Trade  and  several 
other  departments  of  government.  Thus,  the  Board  of  Trade 
directs  an  investigation  in  the  case  of  railway  accidents^"  and  of 
shipping  casualties,^^  e.  g.  the  loss  of  the  Titanic,  and  with  other 
departments  holds  inquiries  on  applications  for  "provisional  or- 
ders." On  the  other  hand,  the  commissioners  to  inquire  into  cor- 
rupt practices  at  Parliamentary  elections  are  a  case  in  which  per- 
manent statutory  provision  is  made  for  an  investigation  (with  all 
incidental  powers)  as  from  time  to  time  it  may  be  called  for  by 
address  from  Parliament.  The  function  of  the  commissioners  is 
purely  to  investigate  and  report  to  the  Crown,  any  further  action 
being  taken  by  the  Executive  or  Parliament."  Finally,  in  Aus- 
tralia one  of  the  latest  acts  of  the  Commonwealth  Parliament" 
constitutes  a  permanent  body  which,  in  addition  to  its  administra- 
tive and  judicial  functions,  is  charged  with  the  duty  of  investigating 
from  time  to  time  all  matters  which  in  its  opinion  ought  to  be  inves- 
tigated affecting  production  of  and  trade  in  commodities,  the  en- 
couragement and  improvement  of  Australian  industries,  external 
trade,  the  tariff,  prices,  profits,  wages  and  social  and  industrial  con- 
ditions, labor,  employment  and  unemployment,  foreign  bounties, 
population,  immigration,  and  such  other  matters  as  may  be  re- 
ferred for  investigation.  The  commission  has  full  power  to  send 
for  persons  and  documents.  It  serves  to  call  attention  to  the  fact 
that  inquiry  and  publicity  are  regarded  as  powerful  weapons  in 

"Railway  Regulation  Act  1871. 

"Merchant  Shipping  Act   1894. 

"15  &  16  Vict.,  c.  57;  31  &  32  Vict.,  c.  125;  46  &  47  Vict,  c.  51. 

"The  Interstate  Commission  Act  1912  (assented  to  December  24,  IQ12.) 
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coping  with  some  of  the  most  characteristic  of  modem  social  dif- 
ficulties. 

Though  the  use  of  Royal  Commissions  to  obtain  information 
for  the  foundation  of  legislation  is  the  purpose  most  familiar  in 
practice,  they  are  also  used  in  aid  of  executive  action.  Thus, 
Royal  Commissions  have  been  appointed  to  inquire  into  the  causes 
of  public  disturbances,  and  the  conduct  of  the  magistrates  and 
the  police  in  connection  therewith,  as  in  the  case  of  the  Belfast 
Riots  in  1865,  the  Dolly's  Brae  Commission  in  1850,  the  Jamaica 
Commissions  in  1865,  and  the  Sheffield  outrages  in  1867.^* 
Again,  Royal  Commissions  are  used  to  overhaul  the  Civil  Service, 
from  time  to  time,  the  Civil  Service  in  England  being  regulated 
not  by  statute  but  by  executive  minutes.  In  addressing  the  Crown 
as  to  the  exercise  of  the  prerogative  of  mercy,  the  Home  Secre- 
tary, the  responsible  Minister,  has  necessarily  to  inform  himself 
of  the  relevant  facts,  and  he  sometimes  does  so  by  appointing  a 
commission  to  inquire  into  the  matter.  This  was  done  a  few  years 
ago  in  the  case  of  Beck,  which  gave  the  impetus  required  to  pro- 
cure the  establishment  of  the  Court  of  Criminal  Appeal.  It  was 
done  at  the  close  of  191 2  in  the  case  of  an  engine-driver  in  .the 
service  of  the  North  Eastern  Ry.  Co.  whose  conviction  by  magis- 
trates for  drunkenness  followed  by  his  dismissal  from  his  em- 
ployment, led  to  a  strike  by  a  body  of  the  company's  servants.  It 
is  evident  that  in  this  class  of  case,  we  are  getting  on  very  delicate 
ground;  but  the  whole  power  of  the  Executive  to  revise  judicial 
sentences  is  one  capable  of  perverted  use,  and  the  interposition 
of  a  public  inquiry  though  with  unsworn  testimony,  without  the 
fear  of  a  prosecution  for  perjury,  and  without  rules  of  evidence, 
does  not  appear  to  increase  the  risks.  In  some  parts  of  the  Em- 
pire, as  in  New  South  Wales,  statutory  provision  is  made  for 
such  inquiries  under  proper  saf^uards  by  a  judicial  officer;^' 
and  in  England,  the  Home  Secretary  may  refer  cases  to  the  Court 
of  Criminal  Appeal,  but  without  prejudice  to  any  prerogative 
powers.^"  Finally,  Royal  Commissions  have  themselves  been  made 
the  subject  of  an  official  investigation,  for  in  19 10  the  Home  Sec- 
retary appointed  a  Departmental  Committee  to  consider  their 
work  and  procedure.  The  Committee  made  inquiries  of  a  large 
number  of  persons  who  had  served  on  such  commissions,  and  its 
report  contains  interesting  observations  as  to  their  sphere  of  use- 

"See  Clark's  Australian  Constitutional  Law,  Chapter  XII. 
"Criminal  Law  Amendment  Act  1883,  §  383  (N.  S.  W.) 
"Criminal  Appeal  Act  1907,  §  19. 
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fulness  and  suggestions  as  to  the  best  course  to  be  followed  in 
such  investigations,  particularly  with  a  view  to  diminishing  their 
cost." 

The  practice  then  of  executive  inquiry  is  well  established;  it 
remains  to  consider  its  legal  and  constitutional  position.  This  was 
fiercely  assailed  in  the  middle  of  the  nineteenth  century,  when 
these  novel  commissions  were  becoming  frequent.  In  1833  Sir 
James  Scarlett  (afterwards  Lord  Abinger)  with  Sir  Wiliam  Fol- 
lett  and  Mr.  Rennell  gave  an  adverse  opinion  to  the  Merchant 
Tailors  Company  as  to  the  powers  of  the  Royal  Commission  on 
Municipal  Corporations;  in  1850  four  very  distinguished  lawyers 
(G.  J.  Turner,  R.  Bethell,  H.  S.  Keating  and  J.  R.  Kenyon) 
similarly  advised  the  University  of  Oxford  as  to  the  illegality  of 
the  Oxford  University  Commissions;  and  in  1849  Toulmin  Smith's 
volume  against  "Government  by  Commission"  was  published.  In 
the  cases  of  the  University  and  the  Municipal  Corporations,  the 
objectors  fastened  upon  the  fact  that  the  law  provided  a  means 
for  the  judicial  determination  of  any  abuses  committed  by  them. 
Thus,  Scarlett  says: 

"The  known  and  lawful  manner  of  inquiry  into  the  miscon- 
duct of  a  corporation  or  the  improper  exercise  of  its  franchises  is 
by  information  in  the  Court  of  King's  Bench,  which  can  only  be 
granted  upon  some  specific  charge  or  to  redress  some  specific 
grievance."^' 

The  University  Commission  is  denounced  as  bringing  into 
question  out  of  the  regular  course  of  law  the  rights,  property, 
franchises  and  conduct  of  the  University  and  its  members.  The 
inquiry  is  thus  an  interference  in  the  case  of  the  University  itself 
with  that  supervisory  authority  analogous  to  visitatorial  power 
exercised  over  lay  corporations  by  the  Court  of  King's  Bench ;  in 
the  case  of  the  Colleges  of  Oxford  an  interference  with  the  juris- 
diction of  the  Visitor  over  such  colleges  as  ecclesiastical  corpo- 
rations." 

In  both  cases  the  attempt  to  commit  to  such  commissions  a 
power  to  compel  the  attendance  of  witnesses  or  the  disclosure  of 
facts  is  declared  to  be  void,  not  merely  on  the  ground  that  the 
commissioners  are  usurping  the  jurisdiction  of  legal  tribunals,  but 
on  the  broader  ground  that  "the  Crown  cannot  by  its  own  author- 
ity compel   persons   to  give   information  except   in   the   regular 

"Parliamentary  Papers  (Cd.  5235.) 

"Annual  Register  1833,  p.  158. 

"Sessional  Papers  1852,  vol  26,  331  et  seq.,  341    (Bethell  &  Kenyon.) 
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course  of  administering  justice,  the  course  of  which  the  Crown 
cannot  alter."  The  law  officers  of  the  Crown  (Sir  J.  Dodson,  Sir 
Alexander  Cockburn  and  Sir  W.  Page  Wood)  gave  a  contrary 
opinion  in  which  they  deny  the  infringement  of  any  jurisdiction, 
but  admit  that  commissions  to  hear  and  inquire  into  offences 
without  determining  them  are  a  course  of  proceeding  unknown  to 
and  contrary  to  law. 

For  practical  purposes,  the  "legality"  of  commissions  of  in- 
quiry has  depended  upon  their  power  to  compel  testimony,  and 
modem  practice  appears  tacitly  to  admit  the  broad  proposition  laid 
down  by  the  counsel  foi  the  University  of  Oxford — that  the 
Crown  has  no  prerogative  to  compel  testimony  except  in  pro- 
ceedings regularly  taken  in  courts  of  justice,  though  the  modem 
form  of  commission  retains  the  power  to  summon  witnesses  and 
to  send  for  papers.*"  In  the  case  of  departmental  inquiries  held 
under  statutory  authority,  the  statute  which  authorizes  inquiry 
usually  also  authorizes  the  investigator  to  compel  testimony. 

The  most  significant  admission  of  the  defect  of  any  power  of 
compulsion  is  seen  in  the  fact  that  in  special  cases  where  the 
power  was  to  be  given,  it  has  been  specially  conferred  by  Act 
of  Parliament.  The  Act  of  1886  dealing  with  the  case  of  the 
Belfast  Riots  recites  the  appointment  of  a  Royal  Commission  to 
inquire  into  the  disturbances  and  the  action  of  the  authorities, 
recites  that  powers  for  effectually  conducting  such  inquiry  can- 
not be  conferred  without  the  authority  of  Parliament,  and  then 
proceeds  to  authorize  the  Commission  to  enforce  the  attendance 
of  witnesses  and  the  production  of  documents.  In  other  respects 
it  assimilates  the  proceedings  of  the  commission  to  a  court  of  law 
— it  may  take  evidence  on  oath,  false  evidence  is  made  subject  to 
the  penalties  of  perjury,  and  power  is  given  to  punish  for  con- 
tempt. The  famous  "Pamell  Commission"  was  appointed  under 
a  special  Act  of  Parliament*^  to  inquire  into  the  truth  of  charges 

*"And  for  the  better  effecting  the  purposes  of  this  our  Commission,  we 
do  by  these  presents  give  and  grant  unto  you  or  any  (three,  five,  varying 
with  the  number  of  the  commissioners)  or  more  of  you  full  power  to  call  be- 
fore you  such  persons  as  you  shall  judge  likely  to  afford  you  any  informa- 
tion upon  the  subject  of  this  our  Commission;  And  also  to  call  for,  have 
access  to,  and  examine  all  such  books,  documents,  regfisters  and  records  as 
may  aflFord  you  the  fullest  information  on  the  subject,  and  to  inquire  of  and 
concerning  the  premises  by  all  other  lawful  ways  and  means  whatsoever; 
And  we  do  by  these  presents  authorize  and  empower  you  or  any  (  ) 

or  more  of  you  to  visit  and  personally  inspect  such  places  as  you  may  deem 
it  expedient  so  to  inspect  for  the  more  effectual  carrying  out  of  the  pur- 
poses aforesaid."    P.  P.  19"  Cd.  (5626)   (5761)  &c. 

"The  Special  Commission  Act  1888. 


508  COLUMBIA   LAW  REVIEW. 

and  allegations  made  against  various  members  of  Parliament  dur- 
ing the  trial  of  O'Donnell  v.  Walter  and  was  vested  with  the  full 
powers  of  the  High  Court  or  any  judge  thereof  in  civil  actions. 
Practically,  therefore,  the  question  of  any  difference  in  law  be- 
tween commissions  to  inquire  into  offences  or  other  matters  cog- 
nizable in  the  courts  of  justice,  and  commissions  appointed  to  in- 
quire into  matters  of  public  interest  not  directly  cognizable  in 
courts  has  not  been  brought  to  the  test,  though  the  distinction  is 
well  recognized  as  a  matter  of  constitutional  propriety.^'^  One  of 
the  strongest  objections  to  the  Pamell  Commission  was  that  it 
mixed  up  two  things — charges  against  individuals  that  were  proper 
for  judicial  determination  only,  and  the  consideration  of  a  general 
political  movement  extending  over  a  number  of  years,  which  was 
not  a  proper  subject  of  judicial  determinations  at  all.*^ 

'  In  Australasia  the  place  of  Royal  Commissions  of  Inquiry  as 
part  of  the  regular  machinery  of  government  is  marked  by  the 
fact  that  in  each  of  the  States,  there  is  a  statute  which  permits 
such  commission  to  compel  the  attendance  of  witnesses  and  the 
production  of  documents,  to  examine  under  oath  or  affirmation, 
imposes  penalties  for  recalcitrancy,  and  gives  the  same  protection 
to  commissioners  and  witnesses  as  they  would  enjoy  respectively 
as  judges  and  witnesses  in  civil  proceedings  before  the  courts.** 
The  Commonwealth  in  its  first  session  passed  an  act  of  a  similar 
kind***  and  in   1912  this  was  amended  by  a  very  drastic  act*' 

"See  Hansard's  Parliamentary  Debates  1865,  vol.  177,  401  (Sir  George 
Gray). 

^'Hansard,  vol.  330,  278  (Lord  Herschell).  It  should  be  added  that 
there  was  another  reason  for  the  existence  of  certain  Parliamentary  com- 
missions in  the  Statute  book — they  were  inquiries  which  Parliament  forced 
upon  an  unwilling  King.  Of  such  a  kind  was  the  Commission  of  Public 
Accounts  in  1666  (Hallam,  II,  356-7).  The  House  of  Commons  has,  of 
course,  others  means,  through  the  responsibility  of  the  Cabinet,  of  com- 
pelling inquiries  in  modern  times,  and  it  can,  of  course,  institute  its  own 
inquiries  by  committees. 

"New  South  Wales:  1901,  No.  23,  embodying  44  Vict,  No.  i. 

This  Act  is  based  upon  34  Vict.,  No.  i,  which  received  the  Royal  As- 
sent on  September  3rd,  1870,  and  expired  on  Dec.  ist,  1870.  The  produc- 
tion of  documents  except  in  the  case  of  persons  in  the  public  service  was 
not  made  compulsory  until  44  Vict. 

Queensland:  The  Official  Inquiries  Evidence  Act  1910  (i  Geo.  V,  No. 
26.) 

South  Australia:  The  Witnesses  in  Commissions  Oaths  Act  1873  (No. 

ao.) 

Tasmania:  52  Vict.,  No.  26. 

Western   Australia:  Royal   Commissioners'   Powers   Act   1902    (1   &   2 

Ed.    VII.    No.   28.)  ,    r  •  A 

Victoria:  Commissions  of  Inquiry  Act  1910  (No.  2249.) 
New  Zealand:  Commissions  of  Inquiry  Act.  1908. 
*'Royal  Commissions  Act  1902. 
•"Royal  'Commissions  Act  1912. 
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under  which  any  defect  in  the  prerogative  is  supplied  by  a  statu- 
tory power  to  the  Crown  to  appoint  commissions  to  inquire  and 
report  upon  any  matter  relating  to  or  connected  with  the  peace, 
order  and  good  government  of  the  Commonwealth,  or  any  public 
purpose  or  power  of  the  Comonwealth  ;^^  the  compulsion  to  pro- 
duce documents  is  no  longer  limited  to  what  is  "material  to  the 
subject  matter  of  the  inquiry;"  it  extends  to  all  which  the  witness 
is  required  to  produce,  but  the  witness  is  to  be  allowed  in  a  prose- 
cution to  show  that  the  documents  in  question  were  not  relevant 
to  the  inquiry ;  refusal  to  attend  or  answer  questions  is  subject  to 
a  penalty  of  £500,  and  if  persisted  in,  by  further  penalties  of 
i5CXD  for  every  day  on  which  the  offence  is  committed;  a  second 
conviction  in  the  case  of  the  same  commission  involves  a  minimum 
penalty  of  £500  with  a  maximum  of  iiooo  and  imprisonment. 
All  persons  summoned  to  attend  a  commission  are  bound  to  con- 
tinue their  attendance  from  day  to  day  until  released,  and  if  ab- 
sent may  be  apprehended  by  warrant  of  the  president  or  chairman. 
There  are  various  provisions  for  the  protection  of  the  commis- 
sion and  its  proceedings — false  testimony  or  bribery  of  witnesses 
is  an  indictable  offence  punishable  with  five  years  imprisonment; 
to  mislead  an  intending  witness  with  a  view  to  affecting  his  testi- 
mony, and  to  destroy  books  or  documents  knowing  that  they  may 
be  required  by  a  commission,  are  punishable  with  two  years  im- 
prisonment ;  to  do  any  act  preventing  a  witness  from  attending  or 
giving  evidence  involves  a  year's  imprisonment;  to  cause  any  in- 
jury or  loss  to  a  witness  for  having  given  evidence  or  to  dismiss 
or  prejudice  any  employee  on  account  of  any  evidence  given  by 
him  involves  a  penalty  of  £500  or  a  year's  imprisonment — in  the 
last  case  the  burden  is  thrown  on  the  employer  of  showing  that  an 
employee  dismissed  or  prejudiced  was  so  dismissed  or  prejudiced 
for  some  other  reason.  Finally,  insult,  interruption,  defamation, 
or  any  wilful  contempt  of  a  commission  is  an  offence  punishable 
by  fine  of  iioo  or  three  months'  imprisonment;  and  if  the  presi- 
dent of  a  commission  is  a  judge  he  has  the  power  of  a  Justice  of 
the  High  Court  to  deal  with  all  contempts  committed  in  the  face 
of  the  commission.  The  principle  of  the  Act  is  first  to  substitute 
the  widest  discretion  in  the  executive  government  and  in  the  com- 
mission for  the  limited  powers  under  the  earlier  law  in  order  to 
avoid  the  interruption  of  inquiries  by  long  drawn  out  legal  pro- 
ceedings to  test  the  extent  of  the  commission's  powers;  secondly, 
to  sanction  the  law  by  penalties  of  so  severe  a  kind  as  to  deter 

"Id.,  §  3. 
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even  wealthy  interests  from  opposing  the  course  of  inquiries.  No 
doubt  the  powers  are  liable  to  abuse,  and  the  severity  of  the 
penalties  is  calculated  to  deter  people  from  taking  risks  even  where 
the  law  is  probably  being  exceeded ;  and  commissioners  may  think 
that  any  strong  criticism  is  wilful  contempt.  But  the  rights  of 
legal  objection  were  also  liable  to  abuse;  ingenious  minds  and 
ample  powers  together  could  furnish  a  series  of  interruptions 
which  would  suspend  indefinitely  the  course  of  the  inquiry.  The 
Act  is  one  of  the  many  modern  indications  of  the  belief  that  a 
government  resting  upon  responsibility  to  the  people  is  a  better 
interpreter  of  "social  justice"  than  are  the  courts  of  law. 

In  view  of  the  powers  given  by  statute  in  Australasia,  it  seems 
curious  that  it  is  New  Zealand  and  Australian  courts  which  have 
had  to  consider  the  whole  question  of  the  power  of  the  Crown  to 
issue  commissions  of  inquiry.  The  explanation  is  that  such  stat- 
utes deal  merely  with  the  power  of  compulsion  and  are  silent  on 
the  subject  of  the  power  to  issue  the  commission  or  undertake 
the  inquiry.^*  Hence  the  view  has  been  taken  in  two  courts  that 
if  there  are  at  common  law  limits  to  a  prerogative  power  of  in- 
quiry, those  limits  remain  and  the  new  power  of  compulsion  op- 
erates only  in  those  cases  to  which  the  prerogative  of  inquiry 
extends.***  In  Clough  v.  Leahy,  the  Government  of  New  South 
Wales  (who  may  be  assumed  to  be  exercising  such  powers  as  are 
possessed  by  the  Crown)  had  issued  a  Royal  Commission  to  in- 
quire into  the  formation,  constitution  and  working  of  a  particular 
industrial  union,  to  consider  whether  it  was  an  evasion  of  two 
acts  of  the  Parliament  of  New  South  Wales,  whether  it  hampered 
the  Industrial  Arbitration  Court  in  doing  justice  in  disputes  aris- 
ing in  the  pastoral  industry,  and  whether  any  alteration  of  the  law 
was  necessary  in  this  connection.  A  witness  was  prosecuted  for 
refusing  to  give  evidence,  and  a  prohibition  was  sought  from  the 
Supreme  Court  to  the  court  in  which  the  prosecution  was  taken. 
The  aspect  in  which  the  facts  of  the  case  appeared  to  the  court 
may  be  seen  from  the  following  passage: — 

"A  thrice-defeated  litigant  first  obtaining  a  select  committee  of 
the  Legislative  Assembly,  of  which  committee  he  is  the  chairman, 
to  enquire  into  the  subject-matter  of  the  litigation,  followed  by  the 
appointment  of  a  Royal  Commission,  of  which  at  first  he  is  made 

"The  Commonwealth  Royal  Commissions  Act  1912  seeks  to  avoid  this 
by  expressly  giving  to  the  Crown  a  very  wide  power  of  inquiry;  in  doing 
so,  it  may  have  escaped  from  Scylla  to  Charybdis,  for  it  may  have  given 
powers  beyond  those  committed  by  the  Constitution  to  the  Commonwealth. 

"New  South  Wales— Clough  v.  Leahy  (1904)  4  S.  R.  (N.  S.  W.)  401; 
New  Zealand — Cock  v.  Attorney-General,  28  N.  Z.  L.  R.  405. 
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president  and  the  members  he  had  selected  for  the  Select  Com- 
mittee of  the  House  made  members.  Common  decency  at  last  pre- 
vailed, and  led  to  the  alteration  of  this,  and  after  having  been  made 
a  member  of  the  Royal  Commission,  he  is  finally  excluded,  his 
nominees,  however,  remaining  as  members,  a  District  Court  Judge 
being  nominated  president."'" 

The  Court  unanimously  determined  that  the  Commission  was 
one  to  inquire  into  and  report  upon  a  matter  entirely  within  the 
jurisdiction  of  the  Arbitration  Court. 

"The  true  object  of  any  Royal  Commission  is  to  cause  enquiry 
into  questions  of  public  interest  and  for  the  public  good,  but  no 
Royal  Commission  should  be  advised  by  Ministers,  or  can  be  legal 
which  has  for  its  object  an  enquiry  into  private  matters  or  the  sub- 
ject of  litigation  between  private  parties  and  in  which  the  public 
have  no  interest."'^ 

The  Commission  in  the  present  instance  was  both  illegal  and 
unconstitutional  as  an  unjustifiable  attempt  to  invade  private  in- 
terests and  an  usurpation  of  the  jurisdiction  of  a  court  (*.  e.  the 
Court  of  Industrial  Arbitration)  lawfully  constituted  to  deal  with 
the  same  matter.'^ 

In  Cock  V.  Attorney  General  for  New  Zealand^^  the  com- 
mission was  one  to  inquire  into  certain  allegations  of  bribery  in 
connection  with  the  gfrant  of  certain  licenses  and  of  the  necessity 
for  legislation.  The  court  held  that  there  must  be  some  limit  to 
the  Crown's  power  of  inquiry,  and  this  defined  the  power  of  com- 
pulsion given  by  the  Commissioners  of  Inquiry  Act  1908.  The 
limitations  and  their  extent  were  demonstrated  by  legislation,  by 
42  Edward  III,  c.  3  and  the  Act  for  the  Abolition  of  the  Star 
Chamber,  16  Car.  I,  c.  10,  as  well  as  by  the  resolution  of  the 
judges  in  the  case  of  Commissions  of  Inquiry  temp.  James  I. 
In  the  present  case  the  inquiry  was  as  to  whether  certain  offences 
against  the  law  had  been  committed,  and  as  to  that  the  Crown's 
power  of  inquiry  was  limited  to  proceedings  r^ularly  tmdertaken 
in  a  court  of  law. 

In  the  controversy  as  to  commissions  of  inquiry  from  the  time 
of  Coke  onwards  various  statutes  have  been  adduced  as  establish- 
ing their  illegality.'* 

"'4  S.  R.  (N.  S.  W.)  401,  415- 

"Id.,  414-15- 

"Id.,  417 

"28  N.  Z.  L.  R.  405- 

**£.  g..  Bacon's  Works  (nth  ed.)  350,  (Whitelocke) ;  Sess.  Papers 
1852  (26th  ed.)  331  et  seq;  Cock  v.  Attorney-General  for  New  Zealand, 
28  N.  Z.  L.  R.  405. 
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Magna  Carta  c.  29  "Nullus  liber  homo  capiatur"  etc.  is  invoked 
by  W'hitelocke^*  against  commissions  of  inquiry.  Elsewhere, 
it  is  the  Statutes  of  Edward  III  supplementing  the  provisions  of  the 
Great  Charter  which  have  been  most  in  evidence. 

18  Ed.  Ill,  Stat.  2,  c.  I,  declares  that  commissions  of  new 
inquiries  shall  cease  and  be  annulled,  saving  indictments  for  vari- 
ous matters  specified,  and  chapter  4  of  the  same  Parliament  pro- 
vides that  the  commissions  to  assay  weights  and  measures  shall 
be  repealed  and  none  such  be  granted  henceforth.  In  both  cases 
the  commissions  appear  to  have  contained  remedial  or  punitive 
powers.^" 

34  Ed.  Ill,  c.  I.  declared  that 

"all  general  inquiries  before  this  time  granted  within  any  seig- 
nories,  for  the  mischiefs  and  oppressions  which  have  been  done  to 
the  people  by  such  inquiries  shall  cease  utterly  and  be  repealed." 

The  statute  is  still  in  force,  and  the  Consolidated  Index  of 
Statutes  purports  to  state  its  effect  in  the  terms  "general  commis- 
sion of  inquiry  abolished."  But  the  significance  of  the  provision 
is  diminished  when  we  regard  the  other  contents  of  the  Act  and 
the  events  which  preceded  it.  The  Act  is  that  which  provides  for 
separate  commissions  of  the  peace  for  each  county,  with  judicial 
powers  and  power  to  arrest  and  hold  to  bail  oflFenders.  It  fol- 
lows some  experiments  in  machinery  for  the  preservation  of  the 
peace,  and  particularly  the  establishment  of  a  general  commission 
whose  operations  seem  to  have  been  found  vexatious,  and  which 
is  now  abandoned  in  favor  of  commissions  of  local  gentry  for  the 
separate  counties.'^  In  either  case  the  commission  is  doing  more 
than  inquire;  its  inquiries  are  followed  by  ^ome  act  of  authority. 

In  42  Ed.  Ill  there  are  two  statutes  which  may  be  referred  to. 
Chapter  3  is  that  which  declares  that  none  shall  be  put  to  answer 
an  accusation  made  to  the  King  without  presentment  or  matter  of 
record  or  by  due  process  and  writ  original.  This  is  treated  by  the 
Supreme  Court  of  New  Zealand  as  a  statutory  prohibition  of  com- 
missions of  inquiry  as  to  offences  committed;  and  is  also  relied 
on  by  the  counsel  for  the  University  of  Oxford.  At  the  most,  it 
could  be  construed  to  prohibit  the  examination  of  persons  con- 
cerning crimes  committed  by  them.    In  fact  it  is  dealing  with  the 

"Infra,  p.  516. 

**Cf.  Rotuli  Parliamenti  (i8th  ed.)  vol.  2,  148a,  which  recites  the  op- 
pression of  the  "Syres  Fraunceons"  in  the  first  case;  and  in  the  case  of 
weights  and  measures,  Rot.  Pari.  vol.  2,  149b. 

"See  Beard,  Office  of  Justice  of  the  Peace,  38-41. 
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attempt  to  draw  offences  for  trial  into  authorized  tribunals,  just 
as  25  Ed.  Ill,  Stat.  5,  c.  4,  protects  a  man  from  having  to  answer 
concerning  his  free  tenement,  and  as  other  statutes  before  and 
after  make  ineffectual  attempts  to  check  the  criminal  jurisdictions 
of  the  King's  Council.^* 

More  to  the  point  appears  to  be  the  Statute  42  Ed.  Ill,  c.  4.  It 
recites  that  commissions  have  been  granted  in  divers  counties  at 
the  procurement  of  certain  persons,  which  commissions  have  made 
their  inquiries  in  secret  places  and  by  people  not  sufficient  and  of 
their  covin,  more  to  their  private  profit  than  to  the  King's  ad- 
vantage or  that  of  his  people ;  wherefore  it  is  established  that  in  all 
inquiries  within  the  realm  the  commission  shall  be  made  to  justices 
of  either  of  the  benches  or  of  assize  or  to  justices  of  the  peace  with 
others  of  the  most  worthy  of  the  country,  as  well  for  the  King's 
profit  as  the  commons,  saving  the  office  of  escheator  or  anything 
that  touches  the  same  office.  The  grievance  here  dealt  with  seems 
to  be  of  the  same  class  as  that  which  leads  2  Ed.  Ill,  c.  2  to  pro- 
hibit oyers  and  terminers  except  before  the  justices  of  either  bench 
or  the  justices  errant.'* 

It  should  be  remembered  in  connection  with  this  Act  that  there 
is  a  long  history  of  opposition  to  the  frequency  of  commissions  in 
eyre  and  to  the  grant  of  cornmissions  to  unfit  persons  to  inquire 
of  matters  touching  the  multifarious  rights  and  profits  of  the 
King.  In  50  Ed.  Ill,  the  commissioners  are  again  complaining, 
this  time  that  matters  belonging  to  the  office  of  escheator  are  made 
the  subject  of  inquiry  by  commissions  constituted  of  persons  of 
ill-fame,  who  by  their  false  returns  are  harrassing  the  subject. 
The  King's  answer  is  that  the  commissions  complained  of  shall 
be  repealed  and  that  henceforth  none  shall  be  issued  save  to 
justices,  sergeants,  or  others  learned  in  the  law  and  to  people  suf- 
ficient and  of  good  fame.*"  There  are  further  complaints  arising 
out  of  commissions  in  the  reign  of  Henry  IV — ^the  results  of  the 
inquiries  being  returned  into  Chancery, — delays  are  taking  place, 
traverses  are  not  being  admitted,  and  grants  of  lands  and  goods 
based  on  such  returns  are  being  made  to  the  detriment  of  the  sub- 

"See  Stephen's  History  of  the  Criminal  Law,  169-170. 
"Sess.  Papers  1852,  332,  n.  26.     See  Stephen's  History  of  the  Criminal 
Law,  1 07- 1 10. 

"2  Rot.  Pari.,  331b.  It  is  this  incident  which  appears  to  be  referred 
to  in  the  marginal  note  in  4  Coke  Inst.,  163, — "for  commissions  of  inquiry 
what  persons  ought  to  be  named :  so  note  a  diversity  between  commissions 
of  inquiry  and  of  oier  and  terminer."  The  reference  to  Rot.  Pari.  50 
Ed.  HL  No.  51  is  erroneous. 
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ject;  and  it  is  prayed  that  none  shall  be  commissioners  except 
Justices  of  Assize  unless  they  have  good  estates  in  the  county. 
The  King's  only  response  is  that  the  common  law  shall  hold.*^  In 
the  same  year  and  in  6  Hen.  IV  the  grievances  of  commissioners 
themselves  are  under  consideration,  for  various  commissioners  to 
inquire,  hear  and  determine  and  commissioners  to  inquire  and  cer- 
tify are  being  proceeded  against  and  punished  for  neglect  of  com- 
missions which  they  have  never  received,**^  and  a  statute  is  made 
in  their  favor.*^ 

Coke's  writings  abound  in  denunciations  of  novel  commissions 
and  new  inquiries.**  But  the  commissions  spoken  of  are  in  gen- 
eral undoubtedly  constituting  new  courts,  and  obnoxious  as  af- 
fecting to  determine  offences  and  rights  in  unlawful  tribunals,  and, 
as  incident  to  such  judicial  functions,  to  exercise  the  auxiliary 
power  of  courts.  The  case  of  Skrogges  v.  Coleshil*'^  is  an  illus- 
tration. There  a  commission  appointed  to  consider  rival  claims  to 
an  office  in  the  Common  Bench  committed  a  recalcitrant  party  for 
refusing  to  appear,  and  the  court  released  him  on  habeas  corpus. 
So  the  cases  cited  by  the  counsel  for  the  University  of  Oxford 
from  the  Rotuli  Parliamenti  are  all  cases  in  which  the  commis- 
sioners have  done  more  than  inquire.  Those  in  15  Ed.  Ill,  No. 
14,  have  seized  lands  and  imposed  heavy  fines ;  in  18  Ed.  Ill,  No. 
3,  there  has  been  an  abuse  of  array  and  purveyance ;  in  2  Hen.  IV, 
No.  22,  a  commission  of  "barges  and  balingeres"  appears  to  be 
a  levy  of  some  sort  of  ship  money;  while  5  Hen.  IV,  No.  39, 
is  an  irregular  assumption  of  jurisdiction  by  the  court  of  the  con- 
stable and  marshal  which  is  holding  a  man  in  prison  contrary  to 
law. 

The  only  case  which  appears  to  go  further  is  the  C(ise  of  Com- 
mission of  Inquiry.*^  We  are  told  that  a  commission  had  been 
issued  to  inquire  of  the  depopulation  of  houses,  the  converting 
of  arable  lands  into  pasture,  etc.,  but  so  that  the  commissioners 

**4  Hen.  IV,  No.  67—3  Rot.  Pari,  5033. 

"3  Rot.  Pari,  498a  and  555a. 

**y  Hen.  IV,  c.  11.  An  earlier  statute  had  been  made  on  the  same  sub- 
ject. 

**4  Inst.,  163,  24s,  324;  3  Inst.,  165;  2  Inst,  478.  It  may  be  mentioned 
that  some  at  any  rate  of  the  "new  inquiries"  complained  of  in  the  Rotuli 
Parliamenti  are  merely  inquiries  made  anew — we  find  in  5  Richard  II,  No. 
83  (3  Rot.  Pari,  ii6a)  a  prayer  that  collectors,  assessors  and  controllers  of 
revenue  shall  be  charged  only  on  the  rolls  made  between  the  collectors 
and  their  controllers  without  any  other  charge  put  upon  them  by  reason 
of  new  inquiries  made  by  persons  subsequently  appointed. 

*(iS59)  2  Dyer  1753. 

*(i6o3)   12  Co.  Rep.  31. 
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were  to  have  no  power  to  hear  and  determine  the  said  offences 
but  only  to  inquire  of  them ;  and  that  the  commissioners  took  many 
presentments  and  returned  them  into  Chancery;  that  it  was  re- 
solved by  the  two  chief  justices  and  seven  justices  that  the  com- 
missions were  against  law -for  four  reasons,  of  which  one  is  that 
the  commission  "is  only  to  enquire,  which  is  against  law,  for  by 
this  a  man  may  be  unjustly  accused  by  perjury,  and  he  shall  not 
have  any  remedy."  There  are  some  unsatisfactory  features  about 
the  report.  It  is  in  the  12th  part  of  the  Reports ;  how  long  after 
the  event  it  was  recorded  we  do  not  know — the  case  is  attributed 
to  Trinity  Term  5  James  I,  and  the  12th  part  of  the  Reports  was 
published  in  1656.  On  what  occasion  the  resolution  of  the  justices 
was  made,  whether  judicially  or  not,  does  not  appear.  There  are 
also  certain  absurdities  and  contradictions  which  can  only  be  got 
rid  of  by  an  emendation  of  the  text.  It  is  stated  that  such  a  com- 
mission "may  be  only  to  enquire  of  treason,  felony  committed,  etc. 
And  no  such  commission  ever  was  seen  to  enquire  only,  (t.  e.  of 
crimes)."  It  has  been  suggested  to  make  this  consistent  with  it- 
self, that  the  words  "treason  and  felony"  are  a  transcriber's 
erroneous  reading  of  the  abbreviations  which  really  stand  for 
"treasure  trove"  and  "felons'  goods. "*^  The  law  according  to 
Coke  would  then  stand  that  while  novel  commissions  to  hear  and 
determine  offences  otherwise  than  in  their  proper  courts  were  un- 
lawful, and  could  be  met  by  prohibition,  commissions  to  inquire 
only  of  crimes  were  also  unlawful.  It  is  curious  to  observe  that 
the  commission  here  objected  to  was  for  the  same  purpose  as  the 
notable  Commission  for  Inclosures  of  15 17  already  referred  to, 
which  seems  to  have  passed  without  censure  even  in  the  careful 
raking  up  of  grievances  which  furnished  materials  for  the  articles 
of  impeachment  against  Wolsey.  Much  no  doubt  might  be  pos- 
sible to  Henry  VIII  that  was  not  possible  to  James  I ;  but  in  view 
of  Coke's  statement  that  "no  such  commission  ever  was  seen  to 
enquire  only  of  crimes,"  it  does  not  strengthen  our  faith  in  the 
case.** 

A  few  years  later  than  that  to  which  the  Case  of  Commissions 
of  Inquiry  is  attributed,  we  find  Coke  assisting  in  the  Star  Cham- 
ber in  the  proceedings  against  Whitelocke  for  contempt.*®     The 

"See  12  Co.  Rep.  31,  n. 

**In  addition  to  the  Commissio  ad  quod  damnum,  there  are  several  writs 
of  inquisition  set  out  in  the  Register  of  Original  Writs.  See  sub.  voc. 
"Inquisitiones." 

*'(i6i3)  2  How.  State  Trials,  765;  Bacon's  Works,  vol.  11,  345  et  seq; 
Whitelocke's  Liber  Famelicus,  Appendix. 
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contempt  alleged  lay  in  an  opinion  given  by  Whitelocke  as  coun- 
sel to  Sir  Robert  Mansel,  Treasurer  of  the  Navy,  against  the 
legality  of  a  Royal  Commission  to  inquire  into  abuses  in  the  Navy, 
to  give  order  for  the  due  punishment  of  offenders,  and  to  lay 
down  rules  and  order  for  the  better  government  of  the  Navy  in 
the  future. 

We  have  not  the  terms  of  the  commission,  nor  have  we  White - 
locke's  opinion,  but  the  official  minute  probably  gives  an  accurate 
if  not  quite  sufficient  account  of  the  matter.  Whitelocke  was 
plainly  of  opinion  that  the  commission  was  irregular  and  without 
precedent — it  was  inquisitorial,  and  it  infringed  the  various  pro- 
visions of  the  law  which  require  that  men  shall  not  be  proceeded 
against  except  by  process  of  law — "indictment,  arraignment  or 
trial,  or  by  legal  proceedings  in  his  (the  King's)  ordinary  courts 
of  justice." 

How  much  of  this  condemnation  depended  on  Whitelocke's 
interpretation  of  the  commission  as  one  authorizing  the  commis- 
sion to  punish  offenders  according  to  their  discretion,  we  do  not 
learn.  That  interpretation  is  rejected  by  Bacon  who  as  Attorney 
General  appeared  for  the  prosecution,  pointing  out  that  the  scope 
of  the  commission  was  ad  inquirendum  merely,  and  the  commis- 
sioners were  to  give  order  that  offenders  should  be  proceeded 
against  in  the  ordinary  course  of  justice.  The  counsel  for  the 
King  urged  that  the  inquiry  was  but  a  preparation  for  a  subse- 
quent proceeding  at  law,  and  no  more  forbidden  by  the  statutes 
requiring  indictment  than  were  commitments  by  justices  for  trial, 
or  the  apprehension  and  detention  of  offenders  before  trial.  It 
was  also  pointed  out  that  in  respect  to  the  Navy,  maintained  by 
the  King  himself,  his  "regal"  power  was  supplemented  by  a 
"dominical"  power,  as  owner  or  master.  Finally,  there  is  the 
argument  that  as  the  matter  is  one  of  state  and  government,  its 
legality  is  covered  by  the  prerogative  and  absolute  power  inci- 
dent to  the  King's  sovereignty.  In  the  end  Whitelocke  and  Man- 
sel make  their  submission,  and  the  court,  after  the  members  had 
severally  expressed  their  opinions  of  the  grievous  and  dangerous 
character  of  their  fault,  recommended  them  to  the  King's  clemency. 

The  case  may  suggest  that  in  Whitelocke's  opinion  a  commis- 
sion to  inquire  only  of  offences  is  invalid,  or  his  opinion  may  de- 
pend on  his  interpretation  of  it  as  establishing  a  court  for  punish- 
ment. Bacon  is  clear  that  a  commission  to  inquire  into  matters 
touching  the  estate  and  government  of  the  realm,  even  though  it  in- 
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volves  an  inquiry  into  offences  that  may  have  been  committed  is 
not  an  usurpation  of  the  functions  of  courts  or  a  violation  of  the 
rights  of  subjects;  and  the  court's  decision,  concurred  in  by  Coke, 
must  go  as  far  as  this.  Bacon,  it  should  be  noted  distinguishes 
expressly  between  the  "king's  grants  and  ordinary  commissions  of 
justice"  on  the  one  hand,  which  may  be  frequently  disputed  in 
courts  of  justice,  and  "the  King's  high  commissions  of  regiment, 
or  mixed  with  causes  of  state,"  which  are  not  to  be  so  profanely 
handled/^ 

Four  later  statutory  provisions  have  been  considered  material 
in  dealing  with  this  subject.  The  Petition  of  Righf*^  recites  the 
grant  of  commissions  of  martial  law  for  various  common  law 
offences,  which  commissions,  and  all  others  of  a  like  nature,  are 
declared  to  be  wholly  contrary  to  the  laws  and  statutes  of  the 
realm;  and  the  Act  in  its  operative  part,  having  formally  declared 
the  commissions  to  be  made,  enacts  that  no  commissions  of  like 
nature  shall  be  issued.  The  mischief  disclosed  is  two-fold — the 
submission  of  accused  persons  to  an  unlawful  tribunal,  and  the 
claim  of  exempting  from  lawful  courts  based  on  the  existence  of 
such  commissions.  It  is  only  by  a  very  "equitable"  interpretation 
that  this  can  be  extended  to  commissions  of  inquiry.  Bacon,  in 
Whitelocke's  case,  certainly  does  connect  commissions  of  inquiry 
and  commissions  of  martial  laws  as  part  of  the  King's  absolute 
prerogative,  but  this  is  partly  because  of  the  subject  matter — the 
commission  there  being  to  inquire  into  the  state  of  the  Navy — and 
partly  because  he  is  arguing  that  not  merely  are  the  commissions 
lawful,  but  that  they  belong  to  those  matters  of  state  as  to  which 
the  ordinary  courts  may  not  inquire  in  any  particular  instance 
whether  they  are  lawful  or  not.** 

The  Act  for  the  Abolition  of  the  Star  Chamber"'  besides  ex- 
tinguishing various  obnoxious  courts,  declares'^*  that  no  court,  coun- 
cil or  place  of  judicature  shall  be  erected  which  shall  exercise  the 
same  or  the  like  jurisdiction  as  the  Star-Chamber,  and"^'  that  neither 
the  King  nor  the  Council  shall  have  any  jurisdiction  to  examine,  or 
draw  in  question,  determine  or  dispose  of  the  lands,  tenements, 
hereditaments,  goods  or  chattels  of  any  of  the  subjects  of  this 

"2  How.  State  Trials  at  p.  768. 

"3  Car.  I,  c.  I. 

"See  Moore,  Act  of.  State  in  English  Law,  9. 

"16  Car.  I,  c.  10. 

"§  4 

"§5. 
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kingdom,  but  that  the  same  ought  to  be  tried  and  determined  in 
the  ordinary  courts  of  justice  and  by  the  ordinary  course  of  the 
law. 

As  to  the  effect  of  this  Statute,  it  is  to  be  noted  that  it  applies 
at  least  as  extensively  to  acts,  of  the  Council  as  to  acts  of  the 
King.  Now,  the  Council,  while  thus  excluded  from  civil  and  crim- 
inal jurisdiction,  has  exercised  without  check  the  power  of  investi- 
gating alleged  offences  affecting  government  and  of  committing 
offenders  for  trial — it  did  so  in  the  reign  of  Charles  II  {e.  g.  in 
the  case  of  Titus  Oates'  accusations)  and  it  did  so,  though  rarely, 
in  the  reign  of  Victoria  (e.  g.  the  case  of  Oxford  who  shot  at  the 
Queen  in  1840).'* 

The  Act  for  the  Abolition  of  the  Court  of  High  Commission''^ 
cited  by  the  counsel  for  the  University  of  Oxford  derives  its  only 
significance  from  the  fact  that  the  colleges  of  Oxford  (but  not 
the  University)  are  ecclesiastical  corporations,  and  the  matter 
therefore  might  be  considered  as  within  the  mischief  of  the  Statute. 
The  Act  abolished  the  Court  and  repealed  the  statute  of  Elizabeth 
upon  which  it  claimed  to  be  founded,  and  forbade  any  person  exer- 
cising spiritual  or  ecclesiastical  power  under  the  King's  commis- 
sion or  authority  to  impose  any  penalty  or  tender  any  oath. 

The  Bill  of  Rights  1689**  relates  specifically  to  the  "commission 
under  the  great  seal  for  erecting  a  court  called.  The  court  of  com- 
missioners for  ecclesiastical  causes."  The  Act  recites  the  issuing 
and  causing  to  be  executed  such  commission  among  the  means 
whereby  King  James  had  endeavored  to  subvert  and  extirpate  the 
Protestant  religion  and  the  laws  and  liberties  of  the  King,  and  pro- 
ceeds to  declare  that  the  commission  and  all  other  commissions 
and  courts  of  like  nature  are  illegal  and  pernicious.  Now  the 
commission  denounced  was  one  not  only  to  inquire  into  but  also 
to  correct  and  punish  offences ;  it  was  limited  to  offences  or  other 
abuses  under  the  ecclesiastical  law.*"  The  terms  of  the  Act  can- 
not be  extended  to  commissions  to  inquire  only,  and  to  inquire 
of  matters  outside  the  ecclesiastical  law. 

In  the  debates  on  the  validity  of  commissions  of  inquiry,  it 
is  material  to  consider  what  is  validity  or  invalidity  in  this  con- 
nection.    "Commissions,"  we  are  told,  "are  a  delegation  by  war- 

"See  I  Blackstone  Comm.,  230;  i  Stephen's  History  of  the  Criminal 
Law,  183, 

"17  Car.  I,  c.  II. 

"i  Will.  &  Mary,  Sess.  2,  c.  2. 

"See  the  commission  set  out  in  2  How,  State  Trials,  1143  et  seq. 


EXECUTIVE   COMMISSIONS   OF  INQUIRY.       519 

rant  of  an  Act  of  Parliament  or  of  the  common  law  whereby  juris- 
diction, power,  or  authority  is  conferred  to  others."  Seeing  how 
close  is  the  form  {ad  inquirendum)  to  that  of  the  comnaissions 
of  oyer  and  terminer  {inquirendum,  audiendum,  terminandum) 
it  may  be  inferred  that  they  purported  to  confer  a  power  to  re- 
quire information  under  some  penalty,  and  to  require  that  in- 
formation on  oath.  As  we  have  seen,  the  Commission  for  In- 
closures  in  1517  expressly  refers  to  the  oaths  of  the  informants; 
and  the  Petition  of  Right,  condemning  the  commissions  for  loans, 
condemns  also  the  administration  of  oaths  by  such  commissions 
"not  warrantable  by  the  laws  or  statutes  of  this  realm."  Coke, 
declaring  that  no  oaths  are  to  be  administered  save  as  common  law 
or  statute  permits,®"  refers  to  a  determination  in  the  Parliament 
of  43  Elizabeth  that  for  that  reason  certain  commissioners  in  re- 
spect to  policies  of  assurance  could  not  examine  on  oath,  and  there- 
fore power  was  given  to  them  by  statute.  Also,  commissioners 
administering  any  oath  without  lawful  authority  are  guilty  of  a 
high  contempt  and  are  liable  to  fine  and  imprisonment.  If  the 
commission  was  proceeding  to  hear  and  determine,  or  themselves 
to  fine  and  imprison  for  recalcitrancy,  it  might  be  met  by  the  writ 
of  prohibition,  of  which  there  are  of  course  many  instances — the 
commissioners  are  usurping  the  jurisdiction  of  a  court."^  Also, 
so  far  as  a  commission  was  unauthorized  by  law,  the  writ  of  scire 
facias  would  appear  to  have  been  an  appropriate  remedy  to  pro- 
cure the  recall  of  the  letters  patent.  Bacon,  in  Whitelocke's  Case, 
suggests  that,  if  the  commission  were  deemed  objectionable,  the 
proper  course  to  take  was  to  make  a  humble  representation  to  the 
Crown ;  but  in  Bacon's  view,  of  course,  not  merely  was  the  commis- 
sion lawful,  but  the  very  question  of  its  legality  was  matter  of 
State,  not  justiciable  in  the  ordinary  courts  of  justice.  In  the 
case  of  the  Municipal  Corporations  Commission  and  the  Univer- 
sity Commission,  no  recourse  to  law  was  advised  by  the  eminent 
counsel  consulted.  Sir  Richard  Bethell  and  Mr.  Kenyon  drew 
a  petition  which  was  presented  to  the  Crown,  praying  for  the  re- 
call of  the  University  Commission  as  in  derogation  of  the  rights 
of  the  petitioners  and  of  the  jurisdiction  of  Her  Majesty's  courts 
of  justice.    The  prayer  was  not  granted.®^ 

In  modern  times  no  attempt  has  been  made  to  take  evidence  on 

•"3  Inst.,  165. 

"4  Coke  Inst,  245;   The  Case  of  Isabel   Peel   (1628)    Cro.   Car.   113; 
Drake's  Case  (1631)  Cro.  Car.  220. 

'^Sessional  Papers  1852  (26th  ed.)  341. 
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oath  except  under  the  authority  of  an  Act  of  Parliament ;  and  the 
modern  commission,  save  where  the  Hke  authority  exists,  avoids 
the  appearance  of  compulsion."^ 

The  conclusion  submitted  from  the  foregoing  inquiry  is  that 
there  is  no  rule  of  law  which  attaches  illegality  in  any  definite 
sense  to  the  mere  issue  of  a  commission  of  inquiry  by  the  Crown, 
or  to  the  act  of  investigation  in  pursuance  of  such  a  commission. 
The  distinction  between  public  matters  of  lawful  inquiry  and 
private  matters  which  are  not  to  be  inquired  of — the  distinction 
drawn  by  Bacon  and  used  in  the  later  condemnation  of  commis- 
sions— seems  really  material  only  as  founding  a  claim  in  the 
former  case  to  exercise  powers  of  compulsion  which,  as  common 
law  powers,  are  now  abandoned  and  may  be  treated  as  obsolete. 
The  general  principle  contended  for  by  Bacon,  of  a  fundamental 
distinction  in  law  between  matters  of  state  and  government,  the 
jus  publicum,  on  the  one  hand,  and  matters  of  meum  and  iuum, 
the  jus  privatum,  on  the  other,  is  one  which  the  English  system  re- 
jected. What  is  matter  of  state  and  government,  what  is  public 
or  private,  what  concerns  the  welfare  of  the  community  and  what 
the  rights  of  individuals  varies  from  age  to  age.  It  has  its  place 
in  the  sphere  of  political  wisdom  or  of  constitutional  propriety.  It 
is  essentially  a  political  question  and  one  which  should  not  lightly 
be  put  in  legal  fetters.  It  is  submitted  at  any  rate  that  it  does  not 
constitute  a  rule  of  common  law  governing  the  construction  of  stat- 
utes expressed  in  general  terms. 

This  is  the  conclusion  which  was  arrived  at  by  the  High  Court 
of  Australia  on  appeal  in  the  case  of  Clough  v.  Leahy.^*  There 
is  no  rule  of  law  which  prohibits  inquiries  to  private  persons  and 
no  rule  of  law  which  makes  an  exception  in  the  case  of  the  Exec- 
utive Government,  even  though  the  matter  inquired  of  be  of  a 
private  nature,  or  be  of  some  matter  of  offence  or  right  capable  of 
being  brought  to  adjudication.  There  being  thus  at  common  law 
no  limitation  on  the  Executive  in  this  particular,  the  suggestion 
that  the  power  of  compulsion  given  by  the  statute  in  general  terms 
must  be  limited  to  such  matters  as  were  competent  for  inquiry  at 
common  law,  was  meaningless;  and  the  court  could  not  read  into 
the  statute  anything  which  would  justify  a  limitation  of  its  terms 
upon  any  other  ground. 

"It  may  be  taken  that  the  terms  of  14  and  15  Vict.,  c.  99,  §  16,  whereby 
commissioners  and  all  other  persons  having  by  law  authority  to  receive 
evidence  are  empowered  to  administer  an  oath  applies  to  commissioners 
and  others  in  judicial  procedings  and  does  not  extend  to  Royal  Commis- 
sions of  Inquiry. 

"(1904)  2  C.  L.  R.  139- 
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It  should  be  observed  that  in  this  case  the  High  Court  of  Aus- 
tralia was  dealing  with  a  New  South  Wales  statute,  and  the  Parlia- 
ment of  New  South  Wales  is  endowed  with  plenary  legislative 
power,  subject  to  certain  matters  now  excepted  from  it  by  the 
Constitution  of  the  Commonwealth.  Further  the  allocation  of 
legislative  and  judicial  power  to  distinct  organs  is  not  made  with 
the  same  emphatic  declaration  as  in  the  United  States,  though  it 
is  probable  that  it  is  made  with  sufficient  clearness  to  bind  the 
Legislature  until  the  Legislature  has  altered  the  Constitution  by 
some  express  act.^°  In  the  case  of  the  Commonwealth  Govern- 
ment, the  powers  of  the  Commonwealth  Parliament  are  like  those 
of  Congress  granted  by  enumeration  of  particular  subjects,  and 
the  legislative  and  judicial  powers  are  separated  in  the  same  clear 
and  emphatic  way. 

The  Australian  Industries  Act  1906-7  of  the  Commonwealth 
Parliament  is  one  of  the  same  class  as  the  United  States  Inter- 
state Commerce  Act,  on  which  indeed  it  is  in  some  particulars 
based — it  is  aimed  at  trusts  and  monopolies  and  at  the  "dumping" 
of  foreign  goods  on  the  Australian  market  in  destruction  of  Aus- 
tralian industries.  Amongst  the  iniquisitorial  powers  given  is  one 
by  which  the  Comptroller-General  of  Customs  if  he  believes  or  if 
he  is  informed  in  writing  that  an  offence  has  been  committed  under 
the  Act,  may  interrogate  any  person  in  relation  thereto  and  may 
call  for  the  production  of  any  documents  for  his  inspection.*"  It 
was  objected,  in  a  prosecution  for  refusing  to  give  information  as 
required,*^  that  the  provision  was  ultra  vires,  in  that  the  section 
practically  established  discovery  in  aid  of  criminal  proceedings,  and 
that  such  discovery  was  a  part  of  the  judicial  power.  The  High 
Court  rejected  the  contention,  holding  that  the  power  of  inquiry 
was  not  itself  judicial  power;  that  preliminary  inquiries  in  rela- 
tion to  criminal  offences  were  well  known  in  the  law  and  were 
recognized  as  not  judicial,  even  when  conducted  by  justices  of  the 
peace;®*  and  that  the  provisions  in  question  were  intra  vires  as 
equipping  that  portion  of  the  Executive  which  administered  the 

"Cooper  V.  Commissioner  of  Income  Tax  for  Queensland  (1Q07)  4  C. 
L.  R.  1304- 

"Australian  Industries  Preservation  Act  1908-9  (Vict.  8  of  Cwealth 
Statute)  §  15b. 

""Huddart,  Parker  &  Co.  v.  Moorehead  (1909)  8  C.  L.  R.  330.  In  the 
course  of  this  case  reference  was  made  to  several  decisions  of  the  Su- 
preme Court  of  the  United  States,  notably  Kilbourn  v.  Thompson  (1880) 
103  U.  S.  168;  Interstate  Commerce  Commission  v.  Brimson  (1894)  154 
U.  S.  447;  Boyd  V.  U.  S.  (1886)  116  U.  S.  616;  Hale  v.  Henkel  (1906)  201 
U.   S.   43. 

"Cox  V.  Coleridge  (1820)  i  B.  &  C.  50. 
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Act  with  powers  of  effective  inquiry,  powers  particularly  apt  in 
the  case  of  an  act  of  this  kind,  and  no  more  than  was  familiar  in 
various  acts  in  aid  of  administration,  e.  g.  Customs,  Audit,  Cen- 
sus, Immigration  Restriction.  The  Court  was  of  opinion  how- 
ever that  when  once  a  judicial  proceeding  was  instituted  under  the 
Act,  the  application  of  the  section  in  relation  to  the  offence  charged 
would  be  an  interference  with  the  judicial  power;®'  and  in  the 
later  case  of  Melbourne  SS.  Co.  v.  Moorehead'^  the  Court  held 
in  accordance  with  this  opinion,  that  the  section  must  be  construed 
as  inapplicable  where  a  proceeding  was  actually  pending.  Isaacs,  J. 
however  did  not  consider  that  the  procedure  authorized  could  in 
any  event  be  an  invasion  of  the  judicial  power,^^  and  only  con- 
curred in  the  judgment  on  other  grounds. 

Two  other  questions  as  to  the  power  of  inquiry  have  arisen 
in  the  Commonwealth.  In  Huddart,  Parker  &  Co.  v.  Moorehead" 
it  was  assumed  that  the  power  of  compulsory  inquiry  in  the  Com- 
monwealth Government  or  Parliament  must  be  incident  to  some 
power  of  the  Commonwealth  Executive  or  Legislature,  and  that 
it  could  not  extend  to  matters  which  were  not  in  the  executive  or 
legislative  power  of  the  Commonwealth.  This  was  established 
and  applied  in  the  Colonial  Sugar  Refining  Co.  v.  Attorney-Gen- 
eraP^  and  an  injunction  was  granted  as  to  inquiries  on  subjects 
within  the  exclusive  power  of  the  States  Governments.  Isaacs 
and  Higgins,  JJ.,  dissented  on  the  very  important  ground  that  in 
determining  the  extent  of  incidental  powers  of  the  Commonwealth 
regard  must  be  had  not  merely  to  the  present  executive  and  legis- 
lative powers,  but  to  the  fact  that  the  Senate  and  the  House  of 
Representatives  have  the  initiative  power  in  constitutional  amend- 
ment, and  as  by  amendment  any  matter  whatsoever  may  be  em- 
bodied in  the  Constitution,  the  Commonwealth  has  a  present  power 
of  inquiry  wholly  unlimited  by  subject  matter.  The  majority  of 
the  court  pointed  out  that  this  view  proved  too  much — it  could 
not  be  limited  to  the  power  of  inquiry,  and  applies  to  the  whole 
range  of  incidental  power;'*  it  would  enable  the  Commonwealth 
to  make  laws  on  "matters  incidental  to  anything,"  thereby  de- 
stroying the  federal  basis  of  the  Constitution. 

"See  Huddart,  Parker  &  Co,  v.  Moorehead  (1909)  8  C.  L.  R.  330,  379-80, 
"(1912)  18  Argus  L.  R.  533.    Not  yet  reported  in  Commonwealth  Law 
Reports. 

"/rf.,  539. 

"(1909)  8  C.  L.  R.  330. 

"(1912)  18  Argus  L.  R.  429. 

'*Sess.  51,  Art,  XXXIX  of  the  Constitution  (1900). 
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The  same  case  deals  with  the  means  by  which  such  inquiries, 
when  ultra  vires,  may  be  met.  One  obvious  means  of  course  is  by 
defence  on  a  prosecution  for  refusing  to  answer  questions.  On 
the  modem  scale  of  penalties,  however,  this  involves  a  serious  risk 
for  witnesses.  It  may  also,  as  Australian  experience  shows,  offer 
facilities  for  delay.  In  the  case  before  the  court,  proceedings 
were  taken  by  persons  who  had  received  summonses  to  attend  as 
witnesses,  with  lists  of  questions  intended  to  be  asked  them,  for 
an  injunction  and  a  declaration.  This  the  court,  by  a  majority, 
held  to  be  a  proper  course,  and  an  interim  injunction  was  granted. 
It  will  be  noted  as  to  the  use  of  the  declaration  that  the  case  fol- 
lows Dyson  v.  Attorney-General,^^  and  the  two  cases  together  are 
significant  of  the  importance  which  this  modern  procedure  is  likely 
to  play  as  a  means  of  challenging  governmental  action  and  of 
bringing  questions  of  power  to  speedy  determination  in  courts 
of  law. 

W.  Harrison  Moore. 

University  of  Melbourne. 

"L.  R.  [1911]  I  K.  B.  410,  L.  R.  [1912]  I  Ch.  158. 
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NOTES. 


Sales  of  Goods  Under  Statute  of  Frauds. — An  admirable  instance 
of  the  confusion  resulting  from  the  passage  of  the  Statute  of  Frauds^ 
is  afforded  by  the  conflict  of  authority  as  to  what  constitutes  a  contract 
for  the  sale  of  goods  under  that  statute.  The  earlier  view  in  England 
was  that  the  Statute  referred  only  to  contracts  of  immediate  sale,*  but 
this  was  soon  abandoned,  and  it  is  now  everywhere  recognized  that  the 
mere  fact  that  a  contract  involving  the  transfer  of  goods  is  executory 
will  not  exclude  it  from  the  operation  of  the  Statute.'  But  when  the 
goods  are  to  be  manufactured,  or  when  work  and  labor  are  necessary  to 

'For  the  provisions  in  the  various  state  statutes  similar  to  the  English 
Statute  of  Frauds.  See  Wood,  Statute  of  Frauds  528.  In  Iowa,  the 
rule  does  not  apply  when  the  article  sold  is  not  at  the  time  of  the  contract 
owned  by  the  vendor  and  ready  for  delivery,  but  labor,  skill,  or  money  is 
necessarily  to  be  expended  in  producing  or  procuring  it.  Iowa  Code  § 
4626. 

'Towers  v.  Osborne  (1722)  i  Strange  506;  Clayton  v.  Andrews  (1767) 
4  Burr.  2101. 

'Rondeau  v.  Wyatt  (1792)  2  H.  Bl.  63;  3  Parsons,  Contracts  (gth  ed.) 
*54.  This  rule  was  codified  in  England  by  Stat.  9  Geo.  IV,  ch.  14,  §  7. 
When  the  goods  contracted  for  are  ready  for  delivery  at  the  time,  llie  fact 
that  they  are  to  be  delivered  will  not  turn  the  contract  into  one  for  work 
and  labor  and  therebv  prevent  the  operation  of  the  Statute.  Barbour  v. 
Disher  (S.  C.  1858)  li  Rich.  L.  3471  Astey  v.  Emery  (1815)  4  M.  &  S.  262. 
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prepare  them  for  delivery,  the  conflict  of  opinion  becomes  little  short 
of  chaotic. 

After  a  considerable  period  of  uncertainty,*  the  English  courts,  in 
the  case  of  Lee  v.  Griffin,^  finally  adopted  the  rule  that  whenever  the 
ultimate  result  of  the  contract  is  the  transfer  of  a  chattel  the  con- 
tract is  for  the  sale  of  goods  and  within  the  Statute.  Other  rules 
often  applied  are  that  a  contract  is  for  the  sale  of  goods  or  for  work  and 
labor,  according  as  the  value  of  the  chattel  on  delivery  is  due  princi- 
pally to  the  material  of  which  it  is  made,  or  to  the  work  and  labor 
employed  in  its  manufacture  or  preparation;"  or  that  a  contract  is 
within  or  without  the  operation  of  the  Statute  according  as  the  work 
and  labor  is  performed  on  the  property  of  the  vendor  or  on  that  of  the 
vendee.^  The  conflict  of  judicial  opinion  on  this  subject  is  evidently 
the  result  of  a  struggle  to  avoid  in  individual  cases  the  unjust  effects 
of  construing  the  Statute  according  to  the  ordinary  meaning  of  the 
words  employed.^  It  is  considered  unjust  that  one  should  be  forced 
to  lose  the  anticipated  compensation  for  his  skill  and  labor.®  Hence, 
the  Xew  York  courts  originally  refused  to  apply  the  Statute  whenever 
any  work  or  labor  was  to  be  performed  on  the  goods,^"  though  a  later 
extension  of  the  rule  included  within  the  operation  of  the  Statute  all 
contracts  involving  work  and  labor  merely  in  preparing  the  goods  for 
delivery.^  ^  However,  it  is  difficult  to  see  the  reason  for  the  zeal  of 
the  courts  in  protecting  ontracts  involving  work  and  labor,  where 
they  result  in  the  production  or  preparation  of  an  article  which  may 
be  easily  disposed  of  elsewhere,  if  not  under  the  contract.  The  Massa- 
chusetts courts  have  recognized  this,  and  have  held  that  when  the 
goods  can  be  disposed  of  by  the  vendor  in  the  general  course  of  his  busi- 
ness, the  contract  is  within  the  Statute,  although  they  are  to  be  manu- 
factured or  prepared  for  delivery  by  the  vendor.  But  if  the  goods  are 
to  be  manufactured  or  prepared  in  accordance  with  a  special  order,  the 
contract  is  one  for  work  and  labor  and  the  Statute  does  not  apply. 
This  rule  represents  the  view  of  the  weight  of  authority  in  this  ooun- 
try,^2  and  was  adopted  with  slight  modifications  in  the  Uniform  Sales 

*See  Smith  v.  Surman  (1829)  9  B.  &  C.  561.  Here,  each  of  three  judges 
employed  a  different  rule  in  reaching  the  same  conclusion. 

'(1861)  I  B.  &  S.  272. 

"Pitkin  V.  Boyes  (1869)  48  N.  H.  294;  Cason  7-.  Cheely  (1849)  6  Ga. 
554- 

'Allen  V.  Jarvis  (1849)  20  Conn.  38;  Courtright  v.  Stewart  (N.  Y. 
1854)   19  Barb.  455. 

*Wood,  Statute  of  Frauds  551. 

'See  Cason  v.  Cheely,  supra. 

"Sewall  V.  Fitch  (N.  Y.  1828)  8  Cow.  215;  Parsons  v.  Loucks  (1871) 
48.  N.  Y.  17. 

"Cooke  V.  Millard  (1875)  65  N.  Y.  352;  Bates  v.  Coster  (N.  Y.  1874) 
I  Hun  400.  This  extension  involves  an  obvious  inconsistency,  as  work 
and  labor  performed  in  preparation  deserve  compensation  on  grounds 
of  justice  as  much  as  if  performed  in  the  manufacture  of  goods.  Some 
of  the  New  York  cases  lean  toward  the  Massachusetts  rule.  See  Hinds  v. 
Kellogg  (1891)  13  N.  Y.  Supp.  922,  affd.  (1892)  133  N.  Y.  536;  Passaic 
Mfg.  Co.  V.  Hoffman  (N.  Y.  1871)  3  Daly  495. 

"Mixer  v.  Howarth  (Mass.  1839)  21  Pick.  205;  Goddard  v.  Binney 
(1874)  115  Mass.  45a;  In  re  Gies'  Estate  (1910)  160  Mich.  502;  Puget 
Sound  Machinery  Depot  v.  Rigby  (1895)  13  Wash.  264;  Meincke  v.  Falk 
(1882)  55  Wis.  427;  Moore  v.  Camden  Marble  &  Granite  Works  (1906)  80 
Ark.  274;  Courtney  v.  Bridal-Veil  Box  Factory  (1909)  55  Ore.  210. 
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Act,  recently  enacted  in  several  states.^  ^  It  may  undoubtedly  satisfy 
the  demands  of  justice  in  a  number  of  particular  instances.  But  it  is 
inconsistent  with  the  actual  meaning  of  the  words  of  the  Statute,  and 
consequently  must  stand  condemned.  A  sale  is  a  transfer  of  prop- 
erty for  a  pecuniary  consideration.^*  Any  contract,  therefore,  which 
involves  the  transfer  of  goods  for  a  pecuniary  consideration  is  a 
contract  for  the  sale  of  goods  under  the  Statute.  This  is  the  English 
rule,  and  seems  to  be  the  most  satisfactory  determination  of  the  ques- 
tion." 

A  recent  case,  Morse  v,  Canaswacta  Knitting  Co.  (App.  Div.  1912) 
139  N.  Y.  Supp.  634,  affords  an  illustration  of  the  extent  to  which 
the  courts  will  go  in  their  attempt  to  prevent  injustice  in  particular 
cases  through  the  application  of  the  Statute.  The  contract  was  for 
a  belt  to  be  manufactured  in  a  special  manner  by  a  stranger  to  the 
contract.  It  was  held,  one  judge  dissenting,  that  the  contract  did  not 
fall  within  the  terms  of  the  Statute,  because  the  belt  was  of  a  special 
pattern  and  could  not  be  disposed  of  in  the  general  market.^"  Assum- 
ing that  where  work  is  to  be  done  by  the  vendor,  the  contract  is  one  for 
work  and  labor  and  not  for  the  sale  of  goods,  it  would  still  be  hard 
to  justify  the  decision  of  the  case,  where  the  vendor  was  merely  to 
procure  a  chattel  from  a  third  party  and  deliver  it  to  the  vendee. 
This  cannot  be  called  a  contract  for  work  and  labor,  and  in  fact,  the 
court  did  not  so  designate  it,  but  rested  its  decision  on  the  ground 
of  hardship  to  the  vendor.  The  opinion  of  the  majority  of  courts  is 
that  a  contract  for  the  transfer  of  goods  to  be  manufactured  by  a 
third  party  is  one  for  the  sale  of  goods,  and  within  the  Statute.^'  But 
where  the  goods  are  to  be  made  in  accordance  with  a  special  order,  there 
are  authorities  which  support  the  holding  in  the  principal  case.^*  It  has 
been  aptly  suggested  by  a  former  New  York  court^^  that  such  an 
obvious  misconstruction  of  the  language  of  the  Statute  of  Frauds 
amounts  practically  to  a  repeal,  which  might  better  be  left  tp  the  dis- 
cretion of  the  legislature. 


Control  of  Equity  over  Elections. — No  principle  is  more  fre- 
quently stated  than  that  equity  will  not  interfere  to  protect  or  enforce 
a  purely  political  right,  and  it  is  generally  recognized  that  elections 

'^Uniform  Sales  Act  §  4- 

"2  Bl.  Comm.  ♦446;  2  Kent,  Comm.  *468. 

"Lee  V.  Griffin,  supra;  Isaacs  v.  Hardy  (1884)  Cab.  &  E.  287;  Canada 
Bank  Note  Co.  v.  Toronto  Ry.  (1895)  22  Ont.  App.  462;  Burrell  v.  High- 
leyman  (1888)  S3  Mo.  App.  183;  see  Cooke  v.  Millard,  supra,  where  the 
court  approves  the  English  rule,  but  refuses  to  depart  from  the  principles 
of  former  decisions.  The  fact  that  work  and  labor  are  involved  in  the 
contract,  as  well  as  the  transfer  of  property  in  goods,  is  immaterial,  as 
it  is  the  universal  rule  that  where  an  entire  contract  comes  partly  under 
the  Statute  of  Frauds  it  is  wholly  unenforceable.  Atwater  v.  Hough 
(1861)  29  Conn.  508;  3  Parsons,  Contracts  (9th  ed.)  *53. 

"It  would  seem  that  the  court  was  here  applying  the  rule  of  the 
Uniform  Sales  Act,  which  has  been  adopted  in  New  York,  Personal 
Property  Law  §  85,  though  no  mention  was  made  of  this  in  the  opinion. 

"Milar  v.  Fitzgibbons  (N.  Y.  1881)  9  Daly  505;  Smalley  v.  Hamblin 
(1898)  170  Mass.  380;  Atwater  v.  Hough,  supra;  see  Pawelski  v.  Har- 
greaves   (1885)  47  N.  J.  L.  334- 

"Bird  V.  Muhlinbrink  (S.  C.  1B45)  i  Rich.  L.  199;  Forsyth  &  Ingram 
V.  Mann  Bros.    (1895)  68  Vt.   116. 

"See  Robertson  v.  Vaughn  (N.  Y.  1850)  5  Sandf.  i. 
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fall  within  the  operation  of  the  principle.^  The  reasons  usually  assigned 
for  the  denial  of  equitable  relief  in  such  cases  are  that  there  has  always 
been  an  adequate  method  for  trying  title  to  elective  offices  by  the 
common  law  writ  of  qioo  warranto;^  that  the  use  of  the  injunction  in 
political  affairs  is  attended  with  the  danger  of  great  practical  incon- 
venience;' and  finally,  that  it  is  deemed  an  encroachment  on  legislative 
authority.*  Of  course,  if  the  reasons  are  wanting  in  a  particular  case, 
the  principle  should  not  be  applied.  . 

The  question  rises  strikingly  when  the  vote  is  taken,  not  for  the 
election  of  officers,  but  to  determine  the  will  of  the  majority  on  proposi- 
tions of  local  interest,  such  as  the  removal  of  a  county  seat,  municipal 
subscription  to  railroad  bonds,  or  local  option.  In  these  cases  the 
remedy  of  quo  warranto  is  not  available,'^  and  if  the  adequacy  of  the 
relief  at  law  is  the  determining  reason  for  the  rule,  then  equity  should 
be  free  to  pui^e  the  polls.  So  in  a  recent  case,  where  the  votes  at  a 
local  option  election  had  been  fraudulently  procured  and  reported  by 
the  election  officials,  the  court  decided  that  it  was  within  the  juris- 
diction of  equity  to  enjoin  the  issue  of  license  certificates  in  accordance 
with  the  pretended  result  of  the  election.  Patterson  v.  People  ex  rel. 
Parr  (Colo.  1913)  130  Pac.  618.« 

Beginning  with  the  assumption  that  matters  pertaining  to  elections 
are  exclusively  within  legislative  competence,^  it  has  been  determined 
in  many  jurisdictions  that  contests  as  to  the  validity  of  elections  are 
not  cases  "arising  in  equity,"  within  the  meaning  of  that  phrase  in 
the  state  constitution;*  and  that  although  there  is  no  remedy  at  law, 
the  courts  of  equity  are  powerless  because  of  their  limited  jurisdiction.' 
But  the  same  courts  have  qualified  this  rule,  and  have  held  that  ah 
injunction  will  be  granted  where  irreparable  damage  or  the  expenditure 
of  public  funds  will  result  from  the  holding  of  an  election  which  is 
illegal,  either  because  some  essential  prerequisite  has  been  omitted,^" 

*State  ex  rel.  McCaffery  v.  Aloe  (1899)  152  Mo.  466;  Walton  v. 
Develing  (1871)  61  111.  201;  see  note  to  the  case  of  U.  S.  Voting  Machine 
Co.  V.  Hobson  (la.  1906)   10  Ann.  Cas.  976. 

*High,  Extraordinary  Legal  Remedies  (3rd  ed.)  §  619. 

"See  Hardesty  v.  Taft  (1865)  23  Md.  512;  Dickey  v.  Reed  (1875)  78  111. 
261. 

*See  Parmeter  v.  Bourne  (1894)  8  Wash.  45;  Fletcher  v.  Tuttle  (1894) 
151  111.  41. 

'High,  Extraordinary  Legal  Remedies  (3rd  ed.)  §§  591,  618. 

*  Accord,  Shaw  v.  Cir.  Ct.  (1911)  27  S.  Dak.  49;  and  see  Ulrich  v. 
Cement  (1910)   124  N.  Y.  Supp.  133. 

'See  State  v.  Police  Jury  (1889)  41  La.  Ann.  846;  Harrell  v.  Lynch 
(188s)  65  Tex.  146. 

'Markert  v.  Sumter  County  (1910)  60  Fla.  328;  see  note  to  this  case  in 
1912  C.  Ann.  Cas.  690;  Dillon,  Municipal  Corporations  (sth  ed.)  §  379, 
n.  2,  but  it  must  be  observed  that  these  broad  statements  are  made  witii 
reference  to  the  general  case  of  election  of  officers  where  an  adequate 
remedy  exists  at  law.     Markert  v.  Sumter  County,  supra. 

"Parmeter  v.  Bourne,  supra;  Hester  v.  Bourland  (1906)  80  Ark.  145; 
Hamilton  v.  Carroll  (1896)  82  Md.  326;  see  i  Pomeroy,  Eq.  Jur.  (3rd  ed.) 
§  35- 

"Marsden  v.  Harlocker  (1906)  48  Ore.  90;  Sweatt  v.  Faville  (1867) 
23  la.  321;  Krieschel  v.  City  Commrs.  (1895)  12  Wash.  428;  Lanier  v. 
Padgett  (1882)  18  Fla.  842. 
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or  because  the  law  providing  for  the  election  is  unconstitutional." 
And  this  relief  will  also  be  given  where  the  constitution  provides  that 
the  proposition  in  question  should  not  be  determined  except  by  the 
concurring  votes  of  a  certain  proportion  of  the  electors.^^  ^ut  in  these 
instances  the  primary  purpose  is  to  protect  constitutional  and  property 
rights,  and  the  protection  of  political  rights  is  merely  incidental. 
This  is  consistent  with  the  treatment  of  other  ultra  vires  acts  of  the 
legislature  by  courts  of  equity,^^  and  would  seem  to  indicate  that  in 
the  opinion  of  the  majority  of  the  courts,  the  basic  reason  for  equity's 
refusal  to  meddle  in  political  affairs  is  because  it  would  be  an  invasion 
of  the  powers  of  the  law-making  department.  On  principle,  however, 
it  must  be  admitted  that  the  line  has  been  too  broadly  drawn.  A 
sound  distinction  exists  between  interference  with  the  holding  of 
elections  and  inquiries  into  the  legality  of  the  conduct  of  the  election 
officials.  The  former  was  always  regarded,  at  common  law,  as  a  legis- 
lative function,  but  the  latter  was  judicial,^*  and  the  fact  that  qiio 
warranto  was  limited  to  inquiries  into  the  elections  of  officers  means 
no  more  than  that  popular  referendum  of  propositions  was  unknown 
when  the  writ  was  established.  Consequently,  where  there  is  no  pro- 
vision for  relief  at  law,  equitable  interference  is  a  valid  exercise  of 
the  judicial  function  and  properly  within  the  jurisdiction  granted  by 
the  state  constitutions.^"* 

But  the  real  difficulty  with  the  principal  case  is  that  it  overlooks 
the  fact  that  the  common  law  provides  an  adequate  remedy  in  the 
writ  of  mandamus.^^  It  is  well  settled  that  if  nothing  appears  to  the 
contrary  the  duties  of  a  board  of  election  canvassers  are  wholly  minis- 
terial.^^ The  writ  of  mandamus  will  always  lie  to  compel  the  per- 
formance of  a  ministerial  duty  where  no  other  legal  or  statutory 
remedy  is  available;^®  and  it  is  no  objection  to  mandamus  proceedings 
against  a  board  of  canvassers  that  a  result  has  been  declared,^^  for 
if  in  the  i)erformance  of  their  duty  an  erroneous  result  was  reached  it 
was  regarded  as  no  performance,^"  and  a  fortiori  if  the  result  was 
fraudulent  they  should  be  compelled  to  reconvene  and  discharge  their 

"See  Conner  v.  Gray  (1906)  88  Miss.  489;  Tolbert  v.  Long  (1910)  134 
Ga.  292. 

"Boren  v.  Smith  (1868)  47  111.  482;  Lindsay  v.  Allen  (1904)  112  Tenn. 
637,  660;  Gibson  v.  Board  of  Supervisors  (1889)  80  Cal.  359. 

"Board  of  Liquidation  v.  McComb  (1875)  92  U.  S.  531;  State  ex  rel. 
Forsyth  v.  Judge  (1890)  42  La.  Ann.  1104.  This  applies  only  when  there 
is  no  remedy  at  law.     Gowdy  v.  Green  (1895)  69  Fed.  865. 

"High,  Extraordinary  Legal  Remedies  (3rd  ed.)  §  603. 

"See  I  Pomeroy,  Equitable  Remedies   (3rd  ed.)   §  263. 

"See  People  ex  rel.  v.  County  Commrs.  (1882)  6  Colo.  202;  Calaveras 
County  V.  Brockway  (1866)  30  Cal.  326;  see  McWhirter  v.  Brainard 
(1875)    S  Ore.  426. 

"People  ex  rel.  Derby  v.  Rice  (1891)  129  N.  Y.  461.  They  have  no 
power  to  go  behind  the  returns  and  controvert  the  vote.  Coll  v.  Can- 
vassers (i^)  83  Mich.  ^7;  McCrary,  Elections  (4th  ed.)  §  412. 

"High,  Extraordinary  Legal  Remedies  (3rd  ed.)  §§  49,  S5-6o;  Chu- 
masero  v.  Potts  (1875)  2  Mont.  242;  People  v.  Shiellein   (1884)  95  N.  Y. 

I2L^ 

"Roemer  v.  Canvassers  (189a)  90  Mich.  27;  see  Maxey  v.  Mack 
(1875)  30  Ark.  472. 
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duties  lawfully.2^  Had  the  statute  provided  that  the  board  of  can- 
vassers should  have  any  judicial  or  discretionary  powers  then  mandamus 
could  not  have  been  issued ;^^  but  no  more  could  an  injunction.-^  For 
is  must  be  inferred  that  the  legislature,  by  providing  for  no  appeal 
from  their  decision,  intended  that  their  findings  should  be  conclusive;^* 
and  any  judicial  interference  with  the  determination  would  be  a  viola- 
tion of  the  doctrine  of  separation  of  powers.^^  It  seems,  therefore,  that 
the  writ  of  mandamus^®  furnishes  an  adequate  and  permanent  remedy 
and  that  the  jurisdiction  of  equity  in  the  circumstances  of  the  princi- 
pal case,  should  have  been  limited  to  the  issuing  of  a  preHmrnary 
injunction  to  prevent  irreparable  injury  pending  the  outcome  of 
mandamus  proceedings. 


Double  Jeopardy  in  an  Action  for  a  Penalty. — The  tendency  of 
modem  legislation  to  supplement  the  punishment  of  fine  and  imprison- 
ment provided  for  a  misdemeanor  with  that  of  a  penalty  or  a  forfeiture, 
recoverable  in  a  separate  action  at  the  suit  of  the  state,  has  provoked 
a  corresponding  effort  to  nullify  such  additional  punishment  by  declar- 
ing the  suit  for  its  recovery  to  fall  within  the  rule  against  double 
jeopardy.  Evidently,  this  defense  is  based  upon  the  theory  that  the 
immimity  from  double  jeopardy  is  applicable  to  property  rights,  because 
an  action  to  declare  a  forfeiture  is  strictly  an  action  in  rem,  and  the 
failure  to  satisfy  a  judgment  for  a  penalty  does  not  involve  imprison- 
ment,^ as  in  the  case  of  non-payment  of  a  fine.^  This  view,  however, 
finds  little  support  in  the  considerations  surrounding  the  origin  of 
the  maxim,  Nemo  debet  his  puniri  pro  uno  delicto.  This  ancient  im- 
munity was  established  at  a  time  when  punishments  were  corporal, 
rather  than  pecuniary,^  and  were  extremely  severe.*  Conviction  for 
a  felony  was  always  attended  by  the  forfeiture  of  the  convict's  lands 

*^It  seems  that  mandamus  will  lie  not  only  to  compel  an  officer  to  per- 
form his  duty  but  also  to  show  him  what  is  his  duty.  High,  Extraordinary 
Legal  Remedies  (3rd  ed.)  §56a.  See  State  ex  rel.  Metcalf  v.  Garesche 
(1877)  65  Mo.  480;  Gleason  v.  Blanc  (N.  Y.  1895)  14  Misc.  620;  State 
ex  rel.  v.  Commrs.  (1886)  35  Kan.  640. 

^'Halloran  v.  Carter  (1891)  13  N.  Y.  Supp.  214. 

"Weil  V.  Calhoun  (1885)  25  Fed.  865;  Sanders  v.  Metcalf  (1873)  i 
Tenn.  Ch.  419;  Mendenhall  v.  Denhan  (1895)  35  Fla.  250. 

"See  Skrine  v.  Jackson  (1884)  72i  Ga.  377;  Atty.  Genl.  v.  Supervisors 
(1876)  33  Mich.  289. 

"Harrell  v.  Lynch,  supra;  see  Lumber  Co.  v.  Harrison  County  (1906) 
89  Miss.  171. 

"^he  relator  in  mandamus  proceedings  need  not  show  that  he  has  any 
legal  or  special  interest  in  the  result,  it  is  sufficient  to  prove  that  he  is  a 
citizen.  High,  Extraordinary  Legal  Remedies  (3rd  ed.)  §  431;  see  note 
to  case  of  Brewster  v.  Sherman  (Mass.  1907)   11  Ann.  Cas.  419. 

Vn  re  Sorenson  (1874)  29  Mich.  475;  In  re  Hanson  (1853)  2/S  Me.  425. 

*Ex  parte  Karlson  (1911)  160  Cal.  378. 

*2  Pollock  &  Maitland,  History  of  English  Law  (2nd  ed.)  452-3- 

*The  phrases  "jeopardy  of  life  or  limb"  and  "jeopardy  of  life  or 
liberty"  common  to  several  State  constitutions.  Const.  Penn.  Art  i,  §  10; 
Const.  Mo.,  Art.  2,  §  23,  seem  to  indicate  that  the  prohibition  was  directed 
against  repeated  interferences  with  the  person  of  the  defendant. 
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to  his  overlord,  and  of  his  goods  and  chattels  to  the  sovereign.'  It 
seems  that  such  forfeitures  were  never  questioned  as  violative  of  the 
principle  of  double  jeopardy,  nor  does  it  appear  that  this  defense  was 
ever  interposed  in  the  suit  by  the  Crown  to  recover  personal  property 
forfeited  by  the  conviction.^  The  fact  that  the  judgment  of  forfeiture 
universally  accompanied  the  corporal  punishments  for  felony  seems 
to  justify  the  conclusion  that  this  salutary  principle  of  the  common  law 
had  no  reference  to  the  jeopardizing  of  the  property,  but  only  of  the 
person,  of  the  accused. 

Apparently  this  distinction  has  been  lost  sight  of  in  some  modem 
decisions,  for  the  defense  of  double  jeopardy  has  been  sometimes  allowed 
in  actions  of  a  strictly  civil  nature.  No  more  marked  instance  of  this 
practice  can  be  found  than  in  the  decisions  of  those  courts  which  refuse 
to  award  exemplary  damages  in  an  action  for  a  tort  which  is  also 
punishable  as  a  crime,^  on  the  ground  that  such  damages  are  aimed 
at  the  public,  and  not  the  private,  wrong.^  Similar  reasoning  has  led 
some  courts  to  conclude,  as  heretofore  suggested,  that  the  principle 
of  double  jeopardy  prohibits  the  maintenance  of  suits  by  the  state  to 
recover  statutory  penalties  and  enforce  forfeitures  incident  to  violations 
of  statutes,  when  the  defendant  has  been  prosecuted  under  an  indictment 
for  the  same  offense.  In  support  of  this  view  it  is  said  that  although 
the  penalty  is  recovered,  or  the  forfeiture  enforced  by  action  and  not 
by  indictment,  yet  in  spirit  and  effect  the  suit  partakes  more  of  a 
criminal  than  of  a  civil  nature.^  Hence,  it  has  been  held  that  a 
previous  acquittal  for  the  violation  of  a  revenue  law  will  bar  an  action 
of  forfeiture  to  complete  the  punishment  denounced  by  the  statute,^" 
and  that'  in  such  a  proceeding  the  defendant  cannot  be  compelled  to 
testify  against  himself.^^ 

Although  the  federal  courts  have  regarded  such  proceedings  by  the 
government  as  quasi-criminal  actions,  to  which  some  of  the  privileges 
and  immunities  usually  accorded  the  accused  in  criminal  prosecutions 
are  attached,  and  others  denied,^'*  most  of  the  state  courts  have  taken 

'4  Bacon's  Abr,  (Am.  ed.)  338  et  seq. 

•See  In  re  Bateman's  Trust  (1873)  L.  R.  15  Eq.  355;  cf.  In  re  Thomp- 
son's Trusts    (1856)   22  Beav.  506. 

^Koerner  v.  Oberly  (1877)  56  Ind.  284;  Fay  v.  Parker  (1872)  53  N.  H. 
342,  385  et  seq;  see  Murphy  v.  Hobbs  (1884)  7  Colo.  541. 

*By  the  weight  of  authority,  however,  such  damages  are  allowed,  and 
their  imposition  is  defended  on  the  ground  that  they  are  assessed  to  com- 
pensate for  the  vindictive  manner  in  which  the  injury  is  inflicted.  Chiles 
V.  Drake  (Ky.  1859)  2  Mete.  146;  Baldwin  v.  Fries  (1891)  46  Mo.  App. 
288. 

•United  States  v.  McKee  (1877)  4  DiH-  128;  CoflFey  v.  United  States 
(1886)  116  U.  S.  436.  It  was  held  in  United  States  v.  Chouteau  (1880) 
102  U.  S.  603,  that  a  suit  on  a  penal  bond  is  barred  by  a  compromise  of 
the  prosecution  of  the  principal.  A  similar  result  is  reached  in  United 
States  V.  Ulrici  (1880)   102  U.  S.  612. 

"Coflfey  V.  United  States,  supra. 

"Boyd  V.  United  States  (1886)   161  U.  S.  616,  634- 

"Thus  the  Supreme  Court  has  held,  in  a  suit  to  enforce  a  forfeiture, 
that  the  government  may  offer  testimony  of  a  non-resident  witness  by  dis- 
position, United  States  v.  Zucker  (1896)  161  U.  S.  475.  and  that  in  a 
suit  to  recover  a  penalty,  the  trial  court  may  direct  a  verdict  for  the 
government.  Hepner  v.  United  States  (1909)  2I3  U.  S.  103,  27  L.  R.  A. 
[n.  s.]  730,  16  Ann.  Cas.  960. 
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the  position  that  these  are  purely  civil  actions.^'  Hence,  in  the  latter 
jurisdictions  it  is  said  that  the  difference  in  the  forms  of  procedure 
and  the  degree  of  proof  required,  prevent  the  criminal  prosecution  from 
barring  the  civil  action.^*  But  this  argument  seems  doubtful  when 
applied  to  the  case  of  a  prior  conviction.^''  And  though  the  result 
reached  by  this  line  of  cases  is  correct,  the  true  basis  of  double  jeopardy 
depends  not  upon  the  form  of  the  penal  action,  but  upon  the  con- 
sideration of  whether  by  the  second  suit  the  defendant's  life  or  liberty, 
as  distinguished  from  his  property,  is  imperilled.  This  was  the  ratio 
decidendi  of  the  recent  case  of  Stout  v.  State  ex  rel.  Caldwell  (Okla. 
1913)  130  Pae.  553.  The  court  held  that  a  suit  to  recover  a  penalty 
for  an  act  which  was  also  made  a  misdemeanor,  pimishable  by  fine 
and  imprisonment,  did  not  violate  the  constitutional  prohibition  of 
double  jeopardy,  since  only  the  defendant's  property  interests  were  at 
stake.  This  principle  is  recognized  in  a  niimber  of  jurisdictions  in  a 
line  of  analogous  cases  which  hold  that  a  verdict  for  the  defendant  in 
a  criminal  prosecution  may  be  reversed  when  the  punishment  is  merely 
pecuniary,^^  or  is  not  infamous.^^  Likewise,  statutes  permitting  the 
abatement  of  nuisances  for  the  maintenance  of  which  indictments  will 
lie,  have  been  held  constitutional  in  several  instances.^*  And  in  accord 
with  this  doctrine  it  is  recognized  that  the  imposition  of  a  fine  for  the 
disregard  of  a  mandamus  order  does  not  bar  a  subsequent  prosecution 
for  the  defendant's  misconduct.^^  It  seems,  therefore,  that  the  tendency 
of  some  courts  to  extend  the  principle  of  double  jeopardy  to  suits  for 
the  recovery  of  penalties  is  the  result  of  a  failure  to  recognize  the 
logical  limits  of  a  doctrine  intended  as  a  protection  of  the  person  of 
the  accused. 


Title  to  the  Beds  of  Navigable  Streams. — The  common  law 
tendency  to  assign  to  the  king  all  lands  that  had  no  determinable 
ovmer  very  early  led  the  courts  to  place  in  the  King  the  title  to  the  bed 
of  the  sea,^  and  to  all  arms  of  the  sea  or  rivers  in  which  the  tide 
ebbed  and  flowed.^     Above  tidewater,  however,  even  where  the  river 

"Grenada  Lumber  Co.  v.  State  (1910)  98  Miss.  536;  State  v.  West 
Plains  Tel.  Co.   (1911)  232  Mo.  579. 

"Adams  v.  Sigman  (1906)  89  Miss.  844;  People  v.  Snyder  (N.  Y.  1904) 
90  App.  Div   422. 

"'But  by  some  courts  this  general  rule  of  res  judicata  has  been  held  to 
have  no  application  where  the  civil  suit  is  brought  to  recover  a  part  of  the 
punishment  denounced  by  the  statute.  United  States  v.  Jaedicke  (1896) 
73  Fed.  100;  but  see  State  v.  Meek  (1910)  112  la.  338.  This  case  sup- 
ports Coffey  V.  United  States,  supra. 

"Jones  V.  State  (1854)  15  Ark.  261 ;  see  State  v.  Spear  (1840)  6  Mo. 
644,  where  it  is  held  that  the  decision  must  be  otherwise  if  the  penalty  is 
one  which  affects  the  life  or  liberty  of  the  accused. 

"Commonwealth  v.  Prall   (1912),  146  Ky.  109. 

"Micks  V.  Mason  (1906)  145  Mich.  212,  11  L.  R.  A.  [n.  s.]  653;  State 
V.  Roach  (1910)  83  Kan.  606,  31  L.  R.  A.  [n.  s.]  670,  21  Ann.  Cas.  1182. 

"People  V.  Meakim  (1892)  133  N.  Y.  214. 

^Hale,  De  Jure  Maris,  ch.  4;  Moore,  Foreshore  and  Seashore  (3rd  ed) 
671  et  seq. 

'Royal  Fishery  of  the  Banne  (1610)  Davies  149;  Bulstrode  v.  Hall 
(1663)  I  Sid.  148^  149;  Shively  v.  Bowlby  (1893)  152  U.  S.  i ;  i  Famham, 
Waters  &  Water  Rights  247  et  seq. 
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was  navigable,  the  bed,  to  the  thread  of  the  stream,  belonged  to  the 
riparian  proprietor;  but  his  title  was  subject  to  the  paramount  right  of 
the  public  to  use  the  stream  for  navigation.^  In  this  country,  while 
recognizing  that  the  common  law  criterion  of  the  state's  proprietorship 
was  the  presence  of  the  tide,  many  courts  have  declared  that  the  real 
principle  underlying  that  test  was  actual  navigability;*  and  that  the 
ebb(  and  flow  of  the  tide  was  only  a  rough  test  of  navigability,  wliich 
might  well  be  applied  in  England  where  practically  all  navigable 
rivers  are  subject  to  the  tide's  influence,  but  which  is  wholly  inapplicable 
to  the  great  water-ways  of  America.'  By  analogy,  therefore,  to  the 
extension  of  admiralty  jurisdiction  by  the  Supreme  Court  of  the 
United  States,"  these  courts  hold  that  wherever  waters  are  in  fact 
navigable,  though  not  arms  of  the  sea,  their  beds  are  owned  in  fee  by 
the  state.''  But  it  is  to  be  noted  that  the  common  law  conception  of 
the  King's  title  did  not  depend  on  the  usefulness  of  the  stream  for 
purposes  of  navigation,  because  all  na.vigable  rivers,  even  if  their 
beds  were  privately  owned,  were  subject  to  the  public  easement  of  navi- 
gation f  and  that,  although  the  distinction  between  tidal  and  navigable 
waters  was  recognized  by  the  common  law,  only  tidal  lands  were 
assigned  to  the  state.* 

In  non-tidal  navigable  waters  at  common  law,  the  public  had  no 
interests  except  those  which  were  connected  with  navigation.^"  All 
other  rights  were  vested  exclusively  in  the  owner  of  the  river-bed." 
Apparently,  the  desire  to  open  to  the  public  the  advantages  arising  from 
the  legal  incidents  of  that  ownership  was  instrumental  in  leading  courts 
to  repudiate  the  common  law  rule.     But  even  the  American  courts 

•  'Hale,  De  Jure  Maris,  ch.  i;  Ewing  v.  Colquhoun  (1877)  L.  R.  2  A.  C. 
839.  Grants  of  land  bounded  by  the  margin  of  rivers  above  tide  waters 
are  presumed  to  carry  the  title  of  the  grantee  to  the  thread  of  the  stream, 
unless  the  terms  of  the  grant  clearly  manifest  the  grantor's  intention  to 
the  contrary.  Fulton  L.  H.  &  P.  Co.  v.  State  (1911)  200  N.  Y.  400; 
Steamboat  Magnolia  v.  Marshall  (i860)  39  Miss.  109. 

*McManus  v.  Carmichael  (1856)  3  la.  i;  111.  Cent.  R.  R.  v.  Illinois 
(1892)  146  U.  S.  387;  Cooley  v.  Golden  (1893)   117  Mo.  33. 

'Ravenswood  v.  Fleming  (1883)  22  W.  Va.  52;  111.  Cent.  R.  R.  v. 
Illinois,  supra. 

'Genesee  Chief  v.  Fitzhugh  (1851)  12  How.  443;  see  Barney  v.  Keokuk 
(1876)  94  U.  S.  324- 

^Carson  v.  Blazer  (Pa.  1810)  2  Binn.  475;  Elder  v.  Burrus  (Tenn.  184S) 
6  Humph.  358;  see  Schurmeier  v.  St.  Paul  R.  R.  (1865)  10  Minn.  82,  affd. 
(1868)  7  Wall.  272;  see  cases  cited  in  notes  4  and  5,  supra. 

"Murphy  v.  Ryan  (1868)  Ir.  Rep.  2  C.  L.  143;  Ewing  v.  Colquhoun, 
supra;  Steamboat  Magnolia  v.  Marshall,  supra;  Adams  v.  Pease  (1818)  2 
Conn.  481. 

•Mayor  of  Lynn  v.  Turner  (1874)  Cowp.  86;  see  Glover  v.  Powell 
(1854)  10  N.  J.  Eq.  211;  Kinkead  v.  Turgeon  (1906)  74  Neb.  573.  S8o; 
I  Farnham,  Waters  &  Water  Rights  §  50. 

"Ewing  V.  Colquhoun,  supra;  Adams  v.  Pease,  supra. 
"At  common  law  the  exclusive  right  to  fish  followed  the  title  to  the 
bed  of  the  stream.  Hale,  De  Jure  Maris,  ch.  3;  Murphy  v.  Ryan,  supra; 
Pearce  v.  Scotcher  (1882)  L.  R.  9  Q.  B.  D.  162;  Beckman  v.  Kreamer 
(1867)  43  111.  447.  Similarly,  the  right  to  take  ice  belonged  exclusively 
to  the  owner  of  the  bed.  Wood  v.  Fowler  (1882)  26  Kan.  682.  Islands 
springing  up  in  a  river  were  governed  by  the  same  rule.  See  note  to 
Wilson  V.  Watson  (Ky.  1910)  35  L.  R.  A.  [n.  s.l  227. 
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which  still  apply  the  common  law  doctrine  have  not  hesitated  to  broaden 
the  scope  of  tlie  public  use  of  these  waters,  irrespective  of  the  owner- 
ship of  the  bed.^2  And  the  recurring  argument  that  state  ownership 
is  necessary  to  prevent  private  interference  with  navigation,^^  may 
easily  be  rebutted  by  the  fact  that  the  sovereign's  right  to  regulate 
navigation  is  well-nigh  absolute.^*  Consequently  most  of  the  courts 
in  eastern  jurisdictions,  where  non-tidal  rivers  are  of  little  importance, 
deny  that  public  policy  requires  a  change  of  the  common  law  rule. 
And  although  they  concede  the  arbitrary  nature  of  a  test  of  ownership 
which  is  founded  upon  the  presence  or  absence  of  the  tide,^'  they  retain 
it,  because  it  furnishes  a  permanent  disposition  of  the  title,  which  will 
not  vary  with  every  change  of  the  river's  course.^^  Moreover,  the  courts 
which  declare  the  fee  of  the  beds  of  non-tidal  navigable  waters  to  be 
in  the  state  are  not  agreed  as  to  the  bounds  of  the  riparian  owner's 
title.  Some  have  placed  the  line  of  demarcation  at  the  highest  point 
the  water  ever  reaches.^^  By  the  weight  of  authority,  however,  his  title 
extends  to  low-water  mark,^^  although  he  is  often  allowed  but  a  qualified 
title  to  the  space  between  high  and  low-water  mark.^*  The  inextricable 
confusion  in  which  this  subject  is  involved  is  due  not  only  to  conflicting 
ideas  as  to  the  correct  common  law  principle  to  be  applied,  but  to  con- 
trolling legislative  declarations  often  inferred  from  the  form  of  a 
single  grant  by  the  state. ^^  In  the  recent  case  of  Strawberry  Island  Co. 
V.  Cowles  (1912)  140  N.  Y.  Supp.  333,  it  was  held  that  although  the 
common  law  rule  was  in  force  in  New  York,^!  it  was  not  applicable  to 
the  Niagara  River,  on  the  'ground  that  it  formed  an  international 
boundary.  The  fact  that  the  river  is  an  international  boundary,  how- 
ever, does  not  alter  the  situation,^^  since  the  state's  sovereignty  over 

"  Willow  River  Club  v.  Wade  (1898)  100  Wis.  86;  Lincoln  v.  Davis 
(1884)  S3  Mich.  375;  see  Smith  v.  Rochester  (1883)  92  N.  Y.  463. 

"111.  Cent.  R.  R.  v.  Illinois,  supra. 

"Kinkead  v.  Turgeon,  supra.  It  includes  the  power  to  remove  ob- 
structions, Hannibal  Bridge  Co.  v.  United  States  (1910)  221  U.  S.  194,  to 
erect  dikes,  Gibson  v.  United  States  (1897)  166  U.  S.  269,  and  to  dredge 
channels  to  improve  navigation.  Lewis  Blue  Point  Oyster  Co.  v.  Briggs 
(1910)  198  N.  Y.  287;  see  12  Columbia  Law  Review  489. 

"Cobb  V.  Davenport  (1867)  32  N.  J.  L.  369,  380. 

"Kinkead  v.  Turgeon,  supra;  Adams  v.  Pease,  supra;  Lorman  v.  Ben- 
son (i860)  8  Mich.  18;  Gavit  v.  Chambers  (1828)  3  Ohio  495;  Johnson  v. 
Johnson   (1908)    14  Idaho  561. 

"McManus  v.  Carmichael,  supra. 

"Brown  Oil  Co.  v.  Caldwell  (1891)  35  W.  Va.  95;  Schurmeier  v.  St. 
Paul  R.  R.,  supra;  Carson  v.  Blazer,  supra;  Elder  v.  Burrus,  supra. 

"Bailey  v.  Miltenberger  (1856)  31  Pa.  37. 

^'See  Canal  Appraisers  v.  People  ex  rel.  Tibbits  (N.  Y.  1836)  17  Wend. 
571- 

^'The  Common  law  rule  applies  to  all  rivers  in  New  York  except  the 
Mohawk,  Hudson  and  Niagara  Rivers.  The  first  two  are  governed  by 
an  assumed  civil  law.  Canal  Appraisers  v.  People  ex  rel.  Tibbitts,  supra; 
Fulton  L.  H.  &  P.  Co.  v.  State,  supra. 

**See  United  States  z^.  Chandler-Dunbar  Co.  (1907)  209  U.  S.  447.  The 
bed  of  the  Detroit  riVer,  forming  an  international  boundary,  is  in  the 
riparian  owner.  Lorman  v.  Benson,  supra.  The  title  to  beds  of  rivers 
forming  state  boundaries  are  governed  by  the  general  rule  of  the  state. 
The   Mississippi   River  bed  belongs  to  the   riparian   owner   in   Wisconsin, 
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the  bed  of  a  stream  is  complete  even  if  the  title  to  the  bed  is  in  the 
riparian  owner.  It  becomes  difficult  therefore  to  support  the  principal 
case  otherwise  than  as  a  result  of  legislative  declarations  with  respect 
to  the  Niagara  River.^^ 


Validity  of  State  Retrospective  Legislation. — Retrospective  legis- 
lation is  often  unjust,  in  many  cases  oppressive,  and  has  always  been 
held  in  high  disfavor.^  The  courts  of  this  country,  following  the  early 
English  decisions,^  refuse  to  give  to  a  law  a  retroactive  operation, 
even  when  no  constitutional  guaranties  are  violated,  unless  compelled 
so  to  do  by  clear  and  imperative  language  of  the  legislature,*  and 
many  of  the  state  constitutions  contain  express  provisions  against 
legislation  of  this  character.*  The  nearest  approach  to  this  inhibition 
in  the  Federal  Constitution  is  the  clause  against  ex  post  facto  laws, 
but  that  was  early  held  to  apply  only  to  criminal  matters,"*  and  this 
principle  is  now  accepted  as  an  axiom  in  the  science  of  jurisprudence. 
Hence,  as  the  "Due  Process  of  Law"  clause  of  the  Fifth  Amendment 
does  not  apply  to  the  states®  they  were,  prior  to  the  passage  of  the 
Fourteenth  Amendment,  restricted  in  the  enactment  of  retrospective 
legislation  only  in  so  far  as  it  was  ex  post  facto  or  impaired  the  obli- 
gation of  contracts.''^  It  was  under  this  amendment  that  the  recent 
case  of  Ettor  v.  City  of  Tacoma  in  the  Supreme  Court  of  the  United 
States,^  presented  the  question  whether  a  statutory  right  of  action 
was  a  vested  right  which  could  not  be  abridged  by  a  retrospective  law. 
A  statute  of  Washington  authorized  a  municipality  to  establish  an 
original  grading  of  the  street,  but  provided  that  it  should  compen- 
sate abutting  owners  for  resulting  damages.  After  the  grading,  and 
pending  the  plaintiff's  action,  the  provision  of  the  statute  requiring  the 
payment  of  compensation  was  repealed.  The  court  held  that  the  plain- 
tiff had  a  vested  property  right  in  the  chose  in  action,  and  the  attempt 


Franzini  v.  Layland  (1903)  120  Wis.  72;  in  Illinois,  Middleton  v.  Pritchard 
(1842)  4  111.  510;  in  Mississippi,  Steamboat  Magnolia  v.  Marshall,  supra; 
but  to  the  state  in  Iowa,  McManus  v.  Carmichael,  supra;  in  Minnesota, 
Castner  v.  Steamboat  Dr.  Franklin  (1852)  i  Minn.  73. 

^'See  Matter  of  Commissioners  of  State  Reservation  (N.  Y.  1885)  37 
Hun  537,  547- 

*See  Sutherland,  Statutory  Construction,  §  641. 

'See  Helmore  v.  Shuter  (1678)  2  Show.  K.  B.  16;  Couch  v.  Jeffries 
(1769)  4  Burr.  2460. 

"See  Dash  v.  Van  Kleeck  (N.  Y.  181 1)  7  Johns.  477.  503;  Osborne  v. 
Huger  (S.  Car.  1791)  i  Bay  179;  Sutherland,  Statutory  Construction  §  642. 

*See  Constitution  of  Ohio,  Art.  2,  §  28;  Constitution  of  Colorado,  Art. 
2,  §  i;  Dow  V.  Norris  (1827)  4  N.  H.  16. 

'Calder  v.  Bull  (1798)  3  Dallas  386.  This  is  clearly  opposed  to  the 
view  of  Chancellor  Kent,  who  after  referring  to  this  decision  says:  "Yet 
laws  impairing  previously  acquired  rights  are  equally  within  the  reason 
of  that  prohibition,  and  equally  to  be  condemned."  See  Dash  v.  Van 
Kleeck,  supra,  at  p.  505. 

•Barron  v.  Baltimore   (1833)   7  Pet.  243. 

'See  Davidson  v.  New  Orleans  (1877)  96  U.  S.  97- 

'Not  yet  reported. 
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to  defeat  his  recovery  by  a  repeal  of  the  statute  deprived  him  of  his 
property  without  due  process  of  law. 

The  question  of  the  inviolability  of  statutory  rights  has  occa- 
sioned much  litigation,  and  the  decisions  are  by  no  means  harmo- 
nious.** A  typical  example  is  found  in  the  repeal  of  a  statute  which 
allowed  au  action  for  the  recovery  of  a  penalty.  The  general  rule  is 
that  the  repeal  abates  all  proceedings  for  the  penalty  which  have  not 
been  prosecuted  to  final  judgment.^ °  This  doctrine,  however,  seems  to 
have  evolved  from  the  misapplication,  as  a  precedent,  of  the  case  of 
Yeaton  v.  United  States.^'^  In  that  case  it  was  held  that  the  repeal  of 
a  statute  decreeing  a  forfeiture,  barred  the  further  prosecution  for 
its  recovery.  The  principle  of  this  decision  is  perfectly  consistent 
with  the  view  of  the  principal  case,'^  for  in  the  former,  the  Government 
was  the  only  party  interested  in  the  recovery  of  the  forfeiture,  and 
it  could,  by  a  repeal  of  the  statute,  release  this  right  to  the  forfei- 
ture,^^ just  as  it  may  relinquish  the  right  to  prosecute  for  the  commis- 
sion of  a  crime.  But  it  does  not  necessarily  follow  that  the  interest  of 
a,  private  individual  may  also  be  destroyed." 

The  defendants  in  the  principal  case  contended  that  the  statute 
conferred  upon  abutting  property  owners  a  mere  remedy,  the  con- 
tinued existence  of  which  depended  upon  the  will  of  the  legislature,  and 
that  therefore,  a  repeal  of  the  statute  would  not  destroy  his  right,  but 
only  left  its  violation  without  redress.^^  This  argument  cannot  be  sus- 
tained. An  abutting  owner  has  no  right  to  damages  consequential  to 
an  original  grading  of  the  streets,  for  the  city  in  performing  such 
functions  acts  in  a  governmental  capacity  and  against  the  sovereign 
one  can  have  no  legal  right  to  indemnity.^^  Therefore  the  statute  in 
the  principal  case  created  a  right  in  the  plaintiff.  The  answer  to 
the  further  question  whether  this  right  could  be  revoked  by  a  sub- 
sequent statue,  must  depend  upon  the  intention  of  the  legislature,  as 
expressed  in  the  statute  conferring  the  right.  This  intention  was  to 
vest  i-n  the  plaintiff  a  right  to  damages  upon  the  happening  of  a  cer- 

°See  Norris  v.  Crocker  (1851)  13  How.  429;  cf.  Steamship  Co.  v. 
Joliffe  (1864)  2  Wall.  450;  see  Lewis  v.  Foster  (1817)  i  N.  H.  61;  cf. 
Dow  V.  Norris,  supra. 

"Bennet  v.  Hargus  (1870)  i  Neb.  419;  Curran  v.  Owens  (1879)  15 
W.  Va.  208;  State  v.  Youmans  (1854)  5  Ind.  280;  Van  Inwagen  v.  Chicago 
(1871)  61  111.  31. 

"(1809)  5  Cranch.  281. 

"Taylor  v.  Rushing  (Ala.  1829)  2  Stew.  160. 

"See  Pen.  &  Atl.  R.  R.  Co.  v.  State  (1903)  45  Fla.  86;  Commonwealth 
V.  Duane  (Pa.  1809)  i  Bin.  601. 

"See  Howel  v.  James  (1748)  2  Str.  1272;  Weddel  v.  Thurlow  (1710) 
I   Parker  280. 

"See  Ettor  v.  City  of  Tacoma  (1910)   51  Wash.  50. 

"See  4  Dillon,  Municipal  Corporations  (5th  ed.)  §  1676  et  seq.;  Cope 
V.  Hampton  County  (1894)  42  S.  C.  17.  This  ground  of  non-liability 
is  apparently  negatived  by  the  further  expression  in  the  authorities  that 
the  city  is  liable  for  a  negligent  execution  of  the  work,  or  if  the  change 
of  grade  is  not  for  street  purposes.  Hill  v.  St.  Louis  (1875)  59  Mo.  412; 
McCabe  v.  New  York  (1913)  140  N.  Y.  Supp.  127.  It  would  seem,  how- 
ever, that  the  city  is  liable  in  these  instances  because  it  exceeds  its 
authority  and  no  longer  acts  in  a  governmental  capacity. 
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tain  contingency/'^  namely,  the  grading  of  the  street  by  the  munici- 
pality, and  this  having  occurred,  the  right  in  the  nature  of  a  gift,  be- 
came absolute  and  irrevocable.^^ 


Dower  in  Fraudulent  Conveyances. — The  'kttitude  of  the  English 
courts  in  refusing  to  afford  the  protection  to  dower^  which  they  grant 
to  curtesy^  may  be  justified  on  the  ground  that  at  common  law  the 
husband  was  considered  a  purchaser  of  the  wife's  property,  while  it 
was  presumed  that  she  was  well  provided  for  by  jointure.^  Tllis  pre- 
sumption had  the  effect  of  a  rule  of  law.  Consequently,  although  a 
conveyance  by  him  was  not  deemed  to  be  in  fraud  of  her  rights,  her 
deed  delivered  on  the  eve  of  marriage  could  be  set  aside  by  him.  On 
principle,  the  denial  of  relief  to  the  wife  or  the  husband  in  such  a 
case  would  be  proper,  for  until  the  marital  relation  is  established  the 
interest  of  either  party  in  the  property  of  the  other  is  not  a  vested 
legal  right,  but  a  mere  expectancy.  Nor  is  there  any  reason  to  con- 
sider either  party  a  purchaser  of  the  other's  possessions.*  In  America, 
however,  where  jointures  have  never  been  recognized,^  the  courts  have 
refused  to  accept  any  distinction  between  dower  and  curtesy,  and  have, 
therefore,  shielded  dower  from  the  results  of  fraudulent  ante-nuptial 
transfers.®  Since  no  sound  principle  underlies  the  operation  of  the 
doctrine,  there  is  great  confusion  of  judicial  opinion  as  to  its  limita- 
tions, particularly  in  ascertaining  what  proof  is  necessary  to  warrant 
a   nullification   of   the   pre-marital   conveyance.'^     Although,    in   some 

"Reynolds  v.  Common  Council  (1893)  140  N.  Y.  300;  Taylor  v.  Wood- 
ward (1858)  10  Cal.  91;  see  Harris  v.  Townshend  (1883)  56  Vt.  716.  It 
has  been  held  that  a  right  analogous  to  the  one  involved  in  the  principal 
case  was  assignable  and  passed  to  an  assignee  in  bankruptcy.  Brandon  v. 
Sands  (1794)  2  Ves.  Jr.  514;  Meech  v.  Stoner  (1859)  19  N.  Y.  26;  Palen 
V.  Johnson  (N.  Y.  1866)  46  Barb.  21. 

"Elgin  V.  Eaton  (1876)  83  111.  535;  Hunt  v.  Gulick  (1827)  9  N.  J.  L. 
258;  see  Harrington  v.  County  Commrs.  (Mass.  1839)  22  Pick.  263;  contra, 
Hampton  v.  Commonwealth  (1852)  19  Pa.  329;  Dyer  v.  Ellington  (1900) 
126  N.  C.  941. 

^Swannock  v.  Lyford  (1741)  Ambler  6;  3  Co.  Lit.  (15th  ed.)  208a,  note 
105;  Bottomly  v.  Lord  Fairfax  (1712)  Prec.  in  Chancery  336.  Formerly, 
dower  was  highly  favored  in  England,  as  a  softening  of  the  feudal  principle 
of  the  gift  of  land  for  life,    i  Cruise,  Digest,  127,  134  et  scq. 

*Carleton  v.  Dorset  (1686)  2  Vern.  17;  Goddard  v.  Snow  (1826)  I  Russ. 
485. 

•Swannock  v.  Lyford,  supra. 

*Nelson  v.  Brown  (1910)  164  Ala.  397;  contra,  Bookout  v.  Bookout 
(1898)  150  Ind.  63. 

'Chandler  v.  HoUingsworth  (1867)  3  Del.  Ch.  99. 

•Swaine  v.  Ferine  (N.  Y.  1821)  5  Johns.  Ch.  482;  Kelly  v.  McGrath 
(1881)  70  Ala.  75 ;  Ward  v.  Ward  (1900)  63  Oh.  St.  125;  Chandler  v.  Hol- 
lingsworth,  supra;  see  Arnegaard  v.  Arnegaard  (1898)  7  N.  Dak.  475.  The 
law  courts,  on  the  other  hand,  have  been  very  reluctant  to  adopt  this  prm- 
ciple,  because  until  the  legal  interest  vests  there  is  nothing  of  which  the 
law  can  take  cognizance,  although  it  may  be  a  fraud.  Baker  v.  Chase  (N.  Y. 
1844)  6  Hill  4^2. 

^See  Leonard  v.  Leonard  (1902)  181  Mass.  458;  Jenkins  v.  Rhodes 
(1907)  106  Va.  564. 
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jurisdictions,  any  conveyance  in  contemplation  of  marriage  was  once 
deemed  to  raise  a  conclusive  presumption  of  fraud,*  the  present  trend 
of  judicial  opinion  seems  to  pursue  a  more  just  theory  and  to  hold  such 
conveyances  as  mere  indicia  of  fraud  which  may  be  explained  by 
proof"  that  the  conveyance  was  made  for  value,  or  for  the  reasonable 
provision  of  children  by  a  former  marriage.^"  The  conflict  of  the  de- 
cisions on  this  subject  is  also  shown  by  the  cases  determining  whether 
the  particular  person  with  whom  the  marriage  is  ultimately  consum- 
mated must  be  in  contemplation  at  the  date  of  the  transfer.^^ 

From  the  standpoint  of  strict  principle  a  still  more  anomalous 
position  is  reached  by  the  decisions  in  cases  where  the  wife  has,  with 
knowledge  of  the  design,^ ^  joined  her  husband  in  a  conveyance  to  de- 
fraud his  creditors.  If  the  deed  is  set  aside  by  the  injured  parties,  her 
dower  rights  revive  because  the  conveyance  is  defeated  for  all  pur- 
poses ;^3  and  it  is  well  settled  that  dower  is  not  released  by  implication, 
but  only  as  an  incident  of  the  fee.^*  In  such  a  case,  moreover,  an  es- 
toppel against  the  wife  can  only  be  invoked  in  favor  of  the  grantee 
and  his  privies,  so  the  creditors  who  must  claim  in  direct  opposition 
to  the  deed  cannot  defeat  the  revival  of  dower  upon  this  ground.^' 

*Ward  V.  Ward,  supra;  see  Arnegaard  v.  Amegaard,  supra. 

'Dunbar  v.  Dunbar  (1912)  254  111.  281;  Daniher  v.  Daniher  (1903)  201 
111.  489;  Fennessey  v.  Fennessey  (1886)  84  Ky.  519.  If  before  marriage 
the  wife  has  notice  of  the  transfer,  according  to  the  weight  of  authority, 
she  is  estopped  to  assert  her  rights.  Smith  v.  Erwin  (1904)  82  S.  W.  411; 
Collins  V.  Smith  (la.  1909)  122  N.  W.  839.  See  Jenkins  v.  Rhodes,  supra. 
But  see  Cook  v.  Lee  (1904)  72  N.  H.  569. 

"Daniher  v.  Daniher,  supra;  Bookout  v.  Bookout,  supra;  Dunbar  v. 
Dunbar,  supra;  Tate  v.  Tate  (N.  C.  1834)  i  Dev.  &  Blat.  Eq.  22;  Champlin 
V.  Champlin  (1888)  16  R.  I.  314.  The  last  case  might  be  justified  on  the 
gfround  that  there  was  a  trust  to  convey  the  property. 

"Higgins  V.  Higgins  (1905)  219  111.  146;  6  Columbia  Law  Review  274. 
And  see  Beechley  v.  Beechley  (1907)  134  la.  76.  The  following  cases  seem 
contrary  to  this  view  and  are  in  accord  with  the  English  view  as  to  curtesy. 
Bliss  V.  West  (N.  Y.  1890)  58  Hun  71;  Nelson  v.  Brown,  supra.  See 
Countess  of  Strathmore  v.  Bowes  (1788)  2  Bro.  C.  C.  345- 

"If  the  wife  is  innocent  of  the  design  the  rule  is,  of  course,  the  same, 
and  is  then  particularly  equitable. 

"Malloney  v.  Horan  (1872)  49  N.  Y.  iii;  Cox  v.  Wilder  (U.  S.  C.  C. 
1872)  2  Dill.  45;  reversing  the  District  Court  in  Cox  v.  Wilder  (1870)  5 
Nat.  Bank  Reg.  443;  contra,  Meyer  v.  Mohr  (N.  Y.  1863)  19  Abb.  Pr.  299i 
and  see  Morton  v.  Noble  (1870)  57  111.  176.  Den  ex  dem.  Stewart  v.  John- 
son (1840)  18  N.  J.  L.  87;  Ex  parte  Bell  (1822)  i  Glyn  &  J.  282.  If  the 
common  law  dower  has  been  abolished  and  the  wife  simply  receives  a  share 
of  the  property  of  which  the  husband  is  seised  at  his  death,  she  cannot 
be  remitted  to  her  common  law  rights,  and  therefore,  will  receive  no 
dower  in  the  premises  so  conveyed.  See  Bond  v.  Bond  (Tenn.  1886)  16 
Lea  306.  Where  a  deed  is  given  before  marriage  fraudulent  as  to  creditors, 
who  later  set  it  aside,  the  wife  is  not  dowable.  Whithead  v.  Mallory 
(Mass.  1849)  4  Cush.  138;  Gross  v.  Lange  (1879)  70  Mo.  45. 

"See  In  re  Lingafelter  (1910)   181  Fed.  24. 

"Malloney  v.  Horan,  supra;  Munger  v.  Perkins  (1885)  62  Wis.  499". 
Ridgway  v.  Masting  (1872)  23  Oh.  St.  294-  The  creditor's  suit  is  not 
res  judicata  as  to  her  suit,  for  her  dower  rights  were  not  m  issue.  Hunt- 
zicker  v.  Crocker  (1908)  135  Wis.  38;  Humes  v.  Scruggs  (1879)  64  Ala.  40. 
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If  her  suit  is  in  equity,,  her  actual  fraud  will  not  bar  her  relief,^*  al- 
though she  can  hardly  be  said  to  invoke  its  aid  with  "clean  hands," 
and  the  recovery  can  only  be  justified  on  the  now  somewhat  doubtful 
principle  of  the  control  of  the  husband  over  the  wife.  If,  moreover, 
the  deed  is  not  set  aside  by  creditors,  neither  husband  nor  wife  can 
impeach  its  validity  against  the  interests  of  the  grantee ;^''^  and  since 
there  is  no  resxilting  trust  in  their  favor,^^  it  would  seem  that  even 
if  the  conveyance  were  annulled  as  to  rights  of  the  husband  in  the 
property,  the  transfer  might  act  as  an  assignment  of  the  wife's  dower 
to  the  grantee,  because  neither  she  nor  the  creditors  are  equitably  en- 
titled to  it;^^  but  this  is  not  the  view  of  the  majority  of  the  courts. 
And  when  the  fraudulent  conveyance  is  made  to  the  wife  it  has  been 
held  that  she  will  not  lose  her  dower  if  the  transfer  is  declared  invalid, 
because  the  dower  will  not  be  deemed  to  have  merged  with  the  larger 
estate.^"  This  seems  rather  doubtful  because  if  the  wife  is  innocent, 
between  her  husband  and  herself,  at  least,  the  title  is  absolutely 
vested. 

The  persistency  of  the  courts  to  protect  the  inchoate  right  of  dower, 
is  well  illustrated  in  cases  where  the  husband,  in  order  to  defraud  his 
wife,  takes  the  title  to  real  estate,  for  which  he  has  furnished  the  pur- 
chase price,  in  the  name  of  trustees  for  his  benefit.  In  such  instances 
equity  will  generally  look  through  the  subterfuge  and  protect  the 
wife,^^  but  on  principle,  the  ruling  should  be  otherwise,  because  dower 
cannot  attach  until  the  legal  title  comes  into  the  husband's  hands  and 
in  these  cases  he  has  never  acquired  a  legal  estate  in  the  property. 
Thus  in  the  recent  case  of  Johnson  v.  Johnson  (Ark.  1912)  152  S.  W. 

"Huntzicker  v.  Crocker,  supra;  Wyman  v.  Fox  (1871)  59  Me.  100; 
see  Winship  v.  Lamberton  (1854)  reported  in  Woodworth  v.  Paige  (1855) 
5  Oh.  St.  70.  Nor  will  it  prevent  recovery  at  law.  Robinson  v.  Rates 
(Mass.  1841)  3  Met.  40. 

"King  V.  King  (1878)  61  Ala.  179;  Manhattan  Co.  v.  Evertson  (N.  Y. 
1837)  6  Paige  457;  Cox  v.  Wilder  (IJ.  S.  D.  C.  1870)  5  Nat.  Bank  Reg.  443. 

"King  V.  King,  supra. 

''This  argument  would  seem  doubtful  in  a  state  where  dower  cannot  be 
assigned.  See  Cox  v.  Wilder  (U.  S.  C.  C.  1872)  2  Dill.  45. 

*'Humes  v.  Scruggs,  supra;  Malloney  v.  Horan,  supra;  Richardson  v. 
Wyman  (1874)  62  Me.  280;  Matthews  v.  Thompson  (1904)  186  Mass.  14; 
see  Meyer  v.  Mohr,  supra.  This  holding  is  based  on  the  theory  that  as 
the  larger  estate  has  never  vested  in  the  wife  the  dower  could  not  merge 
with  it. 

"Redman's  Admr.  v.  Redman  (1902)  112  Ky.  760;  Ward  v.  Ward,  supra; 
Phelps  V.  Phelps  (1894)  143  N.  Y.  197;  see  Baird  v.  Stearne  (Pa.  1882) 
15  Phila.  339;  King  v.  King,  supra;  see  Feltz  v.  Walker  (1881)  49  Conn. 
93.  Dower  in  trust  property  is  given  by  statute  in  most  states.  See 
Cornog  V.  Cornog  (1869)  3  Del.  Ch.  407;  Hopkinson  v.  Dumas  (1861)  42 
N.  H.  296.  Equity  should  look  beyond  all  subtle  attempts  of  the  husband 
to  defeat  dower  on  this  theory;  Crecelius  v.  Horst  (1881)  11  Mo.  App.  304; 
but  the  weight  of  authority  seems  to  be  opposed  to  this  view.  Crecelius  v. 
Horst  (1886)  89  Mo.  356.  Relief  has  been  denied  to  the  wife  in  the  case 
of  a  fraudulent  mortgage;  Holmes  v.  Holmes  (N.  Y.  1832)  3  Paige  363; 
and  when  the  titles  were  taken  by  a  corporation  in  which  the  husband  held 
the  majority  of  stock.  Poillon  v.  Poillon  (1904)  85  N.  Y.  Supp.  689.  If 
the  husband  is  the  trustee  of  an  express  trust,  invalid  by  the  Statute  of 
Frauds,  he  may  convey  after  marriage  and  dower  will  not  attach.  Firmstone 
V.  Firmstone  (1853)  2  Oh.  St.  415. 
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1017,  the  husband,  in  order  to  defeat  the  claims  of  his  creditors  ajid 
to  defraud  his  first  wife,  took  the  title  of  land,  for  which  he  furnished 
the  purchase  money,  in  the  names  of  third  parties.  The  deed  was  not 
set  aside  by  creditors.  There  was  no  resulting  trust  to  the  husband 
because  the  conveyance  was  fraudulent  as  to  creditors.  Therefore, 
the  court  properly  decided  that  the  second  wife  was  not  entitled  to 
dower. 


Rights  of  Creditors  of  the  Mortgacmdr  Against  the  Holder  of 
AN  Unrecorded  Mortgage. — As  between  the  immediate  parties,  an  un- 
recorded mortgage  is,  of  course,  a  valid  subsisting  obligation,^  and 
the  administrator,^  heir,  or  devisee  of  the  mortgagor^  takes  title  sub- 
ject to  the  mortgage.  And  since,  in  the  absence  of  any  recording  act, 
a  creditor  of  the  mortgagor  can  reach  only  the  actual  interest  of  his 
debtor,  he  too  is  subordinated  to  the  equities  of  an  existing  unrecorded 
mortgage.*  The  result  would  be  the  same  whether  a  mortgage  is  re- 
garded as  a  lien  or  a  conveyance  because  the  equity  of  the  mortgage 
is  prior  in  time  to  the  judgment  of  the  creditor.  Even  though  statutes 
have  given  the  judgment-creditor  a  legal  lien,  he  does  not  take  prece- 
dence over  an  unrecorded  equitable  lien  upon  a  distinct  parcel  of  land 
for  he  has  only  a  general  lien  which  equity  will  defer  to  the  prior 
specific  lien.^ 

Recording  acts,  which  seem  a  natural  evolution  of  the  common  law 
livery  of  seisin,^  seek  to  make  every  man's  title  to  his  real  estate  open 
to  inspection,^  and  to  give  all  those  subsequently  dealing  with  the 
property  notice  of  any  recorded  encumbrance,^  thereby  protecting 
bona  fide  purchasers  against  secret  transactions.''  In  some  states  the 
recording  acts  are  framed  so  that  they  extend  their  protection  only  to 
bona  fide  purchasers,  making  no  mention  of  creditors  of  the  mort- 
gagor.^"    In  others,  however,  the  rights  of  creditors  generally,^^  or  of 

*Janes  v.  Penny  (1886)  76  Ga.  796 ;  Downing  v.  LeDu  (1890)  82  Cal. 
47r;  see  Claridge  v.  Evans  (1908)  137  Wis.  218. 

*McBrayer  v.  Harrill  (1910)  152  N.  C.  712. 

'McLaughlin  v.  Ihmsen  (1877)  85  Pa.  364.  An  unrecorded  mortgage  is 
good  against  the  creditor  of  the  heir  of  the  mortgagor.  Literer  v.  Huddle- 
ston  (Tenn.  Ch.  App.  1898)  52  S.  W.  1003. 

*Wheeler  v.  Kirtland  (1873)  24  N.  J.  Eq.  552;  see  Tarver  v.  Ellison 
(1876)  57  Ga.  54;  Goodenough  v.  McCoid  (1876)  44  la.  659.  An  assignee 
for  the  benefit  of  creditors  has  only  their  rights,  Alexandria  Bank  v.  Herbert 
(1814)  8  Cranch  36,  but  some  courts  give  him  greater  rights.  See  Kellogg 
V.  Kelley  (1897)  69  Minn.  124. 

'2  Pomeroy,  Eq.  Jur.  (3rd  ed.)  721;  see  Sill  v.  Pinney's  Adm'r.  (1861) 
12  Oh.  St.  38. 

•Loughbridge  v.  Bowland  (1876)  52  Miss.  546,  553. 

'Rosenbluth  v.  DeForest  etc.  Co.  (1911)  85  Conn.  40. 

'See  Munro  v.  Merchant  (N.  Y.  1858)  26  Barb.  383,  405;  reversed  on 
another  ground,  (1863)  28  N.  Y.  9;  Stark  v.  Kirkley  (1908)  129  Mo. 
App.  353- 

•Openshaw  v.  Dean  (Tex.  Civ.  App.  1910)  125  S.  W.  989;  McRaney  v. 
Perry  (1911)  9  Ga.  App.  738. 

"California  (1909)  Civ.  Code  §  1214;  Ga.  (1911)  Code  §  3260;  Idkho 
(1909)  Rev.  Code  §  3160;  Iowa  (1897)  Code  §  2925;  Mich.  (1897)  Comp. 
Laws  §  8988;  Montana  (1907)  Rev.  Codes  §  4684;  Nevada  (1912)  Rev. 
Laws  §  1040;  New  York  (1896)  Rev.  Stat.  Part  H,  Ch.  3,  §  i ;  North  Dak. 
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judgment-creditors  alone  are  also  preserved.^^  Where  the  statute  does 
not  specifically  include  creditors,  they  are  usually  not  considered  en- 
titled to  protection  under  the  designation  of  tona  -fide  purchasers,^' 
though  some  cases  clearly  intimate  that  those  creditors  who  have 
fastened  a  lien  on  the  property  would  be  preferred.^*  Therefore,  a 
subsequent  mortgagee  who  pays  consideration^^  is  a  purchaser  for  value 
within  the  recording  acts;  and  if  he  or  his  vendee^®  has  recorded  the 
mortgage' '  it  will  take  precedence  over  a  prior  unrecorded  mortgage, 
ot  tiie  existence  of  which  either  was  ignorant.^^  Under  those  acts, 
however,  which  seek  to  aSord  security  not  only  to  hona  fide  purchasers, 
but  also  to  creditors,  the  courts  in  different  jurisdictions  have  placed 
many  varying  limitations  upon  the  word  "creditors,"  so  there  is  little 

(1905)  Rev.  Codes  §  5042;  Ohio  (1910)  Gen.  Code  §  8543;  South  Dak. 
(1910)  Comp.  Laws  §  2069;  Utah  (1907)  Comp.  Laws  §  2001;  Washington 
(1910)  Gen.  St.  §  8781;  Wisconsin  (1898)  Stat.  §  2241;  Wyoming  (1910) 
Comp.   Stat.  §  3654. 

"Arizona  (1901)  Rev.  Stat.  §  749;  Fla.  (1906)  Gen.  Stat  §  2480;  Illinois 
(1909)  Rev.  Stat.  527,  ch.  30;  Ky.  (1909)  Stat.  §  496;  Miss.  (1906)  Code  § 
2787;  Neb.  (191 1)  Cobbey's  Ann.  Stat.  §  10816;  Oregon  (1910)  Lord's  Ore. 
Laws  §  8543;  Tenn.  (1896)  Code  of  Tenn.  §  3752;  Texas  (1911)  Rev.  Civ. 
Stat.  art.  6824;  Va.  (1904)  Code  §  2465;  W.  Va.  (1906)  Code  §  3103.  In 
Pennsylvania  the  words  "or  creditors"  are  inoperative  because  there  is 
no  way  in  which  creditors  can  get  on  record.  Davey  v.  Ruff  ell  (1894)  162 
Pa.  443. 

''Ala.  (1907)  Code  §  3383;  Colo.  (1908)  Rev.  Stat.  §  614;  Minn.  (1905) 
Rev.  Laws  §  3357;  N.  J.  (1910)  Comp.  Stat.  p.  1553.  "Not  valid  against 
subsequent  creditors".  Delaware  (1893)  Rev.  Code  c.  83,  §  17;  Md.  (1904) 
Pub.  Gen.  Laws  Art.  21,  §21;  S.  C.  (1912)  Code  §  3542.  "Void  except 
between  the  parties",  Ark.  (1904)  Kirby's  Dig.  §  5396;  Conn.  (1902)  Gen. 
Stat.  §  4036;  N.  H.  (1891)  Gen.  Stat.  c.  136,  §  4,  "and  those  with  notice". 
Kan.  (1909)  Gen.  Stat.  §  1672;  New  Mexico  (1897)  Comp.  Laws  §  3960; 
Vt.  (1880)  Rev.  Laws  §  193.  "Not  valid  against  others  than  the  grantors, 
their  heirs  and  devisees,  or  persons  having  actual  notice".  La.  (1889)  Rev. 
Code  §  2266;  Maine  (1903)  Rev.  Stat.  c.  75,  §  11;  Mass.  (1902)  Rev.  Laws 
c.  127,  §  4;  Mo.  (1909)  Rev.  Stat.  §  2811.  In  two  jurisdictions,  however, 
recording  is  deemed  necessary  to  the  validity  of  the  mortgage  against  third 
parties  who  have  notice.  Ridings  v.  Johnson  (1888)  128  U.  S.  212;  Hinton 
v.  Leigh  (1889)  102  N.  C.  28.  A  subsequent  purchaser,  lessee  or  mortgagee 
is  protected.    Ind.  (1908)  Burn's  Ann.  Stat.  §  3962. 

"Kohn  V.  Laphan  (1900)  13  S.  Dak.  78;  Lamont  v.  Cheshire  (187s)  65 
N.  Y.  30;  Kargar  v.  Steele- Wedeles  Co.  (1899)  103  Wis.  286;  Vaughn  v. 
Schmalsle  (1890)  10  Mont.  186. 

"Cutler  V.  Steele  (1892)  93  Mich.  204. 

"An  antecedent  debt  is  not  regarded  as  a  sufficient  consideration  to  make 
the  mortgagee  a  bona  fide  holder.  Howells  v.  Hettrick  (1899)  160  N.  Y. 
308;  see  Schumpert  v.  Dillard  &  Co.  (1877)  55  Miss.  348;  Cook  v.  Parham 
(1879)  63  Ala.  456.  A  new  consideration,  however,  will  make  a  holder  for 
an  antecedant  debt,  a  purchaser  under  the  statutes,  Port  v.  Embre  (1880) 
54  la.  14;  Jones  &  DePras  v.  Robinson  (1884)  77  Ala.  499,  but  the  mere 
taking  as  collateral  will  not.  See  Gary  v.  White  (1873)  52  N.  Y.  138; 
Lewis  V.  Anderson  (1870)  20  Oh.  St  281. 

"Mayham  v.  Coombs  (1846)  14  Oh.  428;  Ramsay  v.  Jones  (1885)  41  Oh. 
St.  685. 

"Westbrook  v.  Gleason  (1879)  79  N.  Y.  23. 
"See  Ram?ay  v.  Jones,  supra. 
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uniformity  in  the  decisions.*"  This  confusion  is  to  some  extent  obvi- 
ated by  those  statutes  which  further  declare  that  only  a  judgment  or 
attaching  creditor  can  prevail  over  the  holder  of  an  unrecorded  mort- 
gage;^" but  even  under  such  a  provision  there  has  been  some  diversity 
of  judicial  interpretation. 

In  the  recent  case  of  In  re  Watson  (D.  C.  E.  D.  Ky.  1912)  201  Fed. 
962,  the  mortgage  was  recorded  ten  days  before  the  filing  of  a  petition 
in  bankruptcy  against  the  mortgagor.  The  trustee  under  the  Bank- 
ruptcy Act  as  amended  in  1910  (47-a2)  becomes  clothed  with  all  the 
rights  of  a  judgment  or  attaching  creditor.^*  Since,  however,  the 
recording  preceded  the  vesting  of  the  trustee's  title,  the  Federal  court, 
after  determining  that  the  mortgage  was  not  a  preference,  was  called 
upon  to  decide  squarely  what  creditors  were  entitled  to  protection 
under  the  Kentucky  recording  act,  which  renders  an  unrecorded  mort- 
gage void  "against  a  purchaser  for  valuable  consideration  without 
notice  thereof  or  against  creditors."  The  decisions  in  Kentucky  throw 
no  light  upon  the  solution  of  the  problem,  because  they  are  utterly 
irreconcilable.^^  The  court  held  that  only  those  who  had  become 
creditors  subsequent  to  the  making  of  the  mortgage,  without  notice 
thereof,  and  who  had  fastened  a  lien  on  the  property  before  the  mort- 
gage was  recorded,  were  intended  to  receive  the  benefits  of  the  record- 
ing acts.  In  so  narrowly  construing  the  language  of  the  statute  by 
placing  practically  the  same  limitations  on  the  word  "creditors"  as  the 
statute  imposes  on  "bona  fide  purchasers,"  the  principal  case  has 
reached  a  result  which  will  probably  be  followed  in  Kentucky.  The 
confusion  of  the  decisions  in  that  state,  however,  clearly  illustrate  the 
opportunity  afforded  by  the  recording  acts  for  the  exercise  of  judicial 
policy  in  their  application.-^ 

""Creditors  are  those  creditors  without  notice".  See  Thompson  v. 
Maxwell  (1878)  16  Fla.  773.  The  mortgage  is  void  whether  they  have 
notice  or  not.  See  Abney  v.  Ohio  L.  &  M.  Co.  (1898)  45  W.  Va.  446,  452. 
Creditors  are  those  who  have  fastened  a  lien  on  the  property;  Loughbridge 
V.  Bowden,  supra;  whereas  in  Illinois  it  has  been  held  that  liens  must  be 
established  without  notice.  McFadden  v.  Worthington  (1867)  45  111.  362. 
The  word  "subsequent"  in  the  statute  applies  to  purchasers  and  not  creditors. 
Price  V.  Wall  (1899)  97  Va.  334. 

""Main  v.  Alexander  (1848)  9  Ark.  112.  To  come  within  the  scope  of 
the  statute  a  creditor  must  be  a  subsequent  judgment  creditor.  Clements' 
Ex'rs.  V.  Bartlett  (1880)  33  N.  J.  Eq.  43- 

"13  Columbia  Law  Review  158. 

"One  well-defined  line  of  cases,  following  a  dictum  in  a  very  early 
case,  Campbell  v.  Moseby  (1821)  Litt.  Select  Cases  *  359,  has  practically 
eliminated  the  words  "or  against  the  creditors",  Morton  v.  Robards  (1836) 
4  Dana  *  258;  Baldwin  v.  Crow  (1888)  86  Ky.  679;  but  see  Low  &  Whitney 
V.  Blinco  (1874)  10  Bush.  331,  while  another  has  extended  protection  to 
all  creditors.  Helm  v.  Logan's  Heirs  (1815)  4  Bibb.  78;  Graham  v.  Samuel 
(1833)   I  Dana  *  166. 

^It  is  interesting  to  note  that  the  result  in  the  principal  case  has  been 
reached  in  the  cases  of  unrecorded  chattel  mortgages.  12  Columbia  Law 
Review  459. 
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RECENT  DECISIONS. 

Arthur  Bearns  Brenner,  Editor-in-Charge. 

Bailments — Negligence  of  Bailee — Burden  of  Proof, — The  defend- 
ant hired  a  horse  from  the  plaintiff  and  returned  it  in  a  damaged  con- 
dition. Held,  these  facts  raised  a  presumption  of  negligence  which 
put  the  burden  of  proof  upon  the  defendant.  Davis  v.  Taylor  &  Son 
(Neb.  1913)  139  N.  W.  687. 

Since  the  duty  of  a  bailee  is  one  of  due  care,  see  Finucane  v.  Small 
(1795)  1  Esp.  315,  and  not  ordinarily  an  absolute  one  for  the  return  of 
the  chattel  upon  the  termination  of  the  bailment,  Hyland  v.  Paul 
(1860)  33  Barb.  241,  in  a  suit  by  a  bailor  the  negligence  of  the  bailee 
is  an  essential  element.  Seller  v.  Schultz  (1880)  44  Mich.  529;  Ross 
V.  Clark  (1858)  27  Mo.  549;  but  see  Cass  v.  Boston  &  Lowell  R.  R. 
(Mass.  1867)  14  Allen  44S.  There  seems,  therefore,  to  be  no  reason 
for  excepting  cases  of  bailment  from  the  general  rule  that  the  burden 
of  proof  of  material  facts  is  upon  the  plaintiff.  Carrier  &  Harris  v. 
Dorrance  (1882)  19  S.  C.  30;  cf.  Ahrath  v.  N.  E.  Ry.  (1883)  L.  K.  11 
Q.  B.  D.  440.  Proof,  however,  of  a  failure  to  return  the  goods  bailed, 
or  of  a  return  of  the  goods  in  a  damaged  condition,  would  seem  to 
give  rise  to  an  inference  of  fact  which,  in  the  absence  of  any  explana- 
tion by  the  bailee,  would  justify  a  jury  in  finding  the  requisite  negli- 
gence. Baker  &  Lockwood  Co.  v.  Clayton  (1907)  46  Tex.  Civ.  App.  384; 
see  Buchanan  v.  Smith  (N.  Y.  1877)  10  Hun  474,  and  the  burden  of 
coming  forward  with  the  evidence,  though  not  of  proving  by  pre- 
ponderance of  evidence,  would  thus  shift  to  the  defendant.  Levi  &  Co. 
V.  Missouri  K.  £  T.  R.  R.  (1911)  157  Mo.  App.  536.  Where  an  account 
is  given,  this  burden  of  evidence  would  be  returned  to  the  plaintiff, 
see  Logan  v.  Mathews  (1847)  6  Pa.  417,  and  so  it  may  be  shifted  sev- 
eral times  during  the  trial.  Cf.  Powers  v.  Russell  (Mass.  1832)  13 
Pick.  69.  The  cases,  however,  which  like  the  principal  case  place  the 
burden  of  proof  of  the  negative  proposition  of  freedom  from  negligence 
upon  a  defendant  bailee,  Patriska  v.  Kronk  (1908)  109  N.  Y.  Supp. 
1092;  Funkhouser  v.  Wagner  (1871)  62  111.  59,  would  seem  to  be 
against  the  better  reason  and  to  have  been  influenced  by  the  untechni- 
cal  use  by  the  courts  of  the  terms  "presumption"  and  ^'burden  of  proof." 
See  Thayer,  Evidence,  351. 

Bankruptcy — Effect  on  Judgment  Lien — Trustee's  Title. — The 
plaintiff  obtained  a  judgment  within  four  months  of  the  defendant's 
petition  in  bankruptcy,  and  attached  property  which  the  trustee 
subsequently  rejected.  Held,  one  judge  dissenting,  the  lien  was  not 
destroyed.    McCarty  v.  Light  (App.  Div.  1913)  139  N.  Y.  Supp.  853. 

A  trustee  in  bankruptcy  is  vested  by  operation  of  law  at  the  date 
of  the  adjudication  with  the  title  of  the  bankrupt  and  with  rights  of 
a  judgment  or  attaching  creditor  as  to  all  properties  not  actually  ex- 
empt, Bankruptcy  Act  (1898)  §70a;  Collier,  Bankruptcy  (9th  ed.) 
993;  see  13  Columbia  Law  Review  158;  Clarke  v.  Larremore  (1902)  188 
U.  S.  486,  and  these  properties  are  held  by  him  free  from  all  liens  of 
judgments  obtained  against  the  bankrupt  while  insolvent  and  within 
four  months  prior  to  the  filing  of  the  application.  Bankruptcy  Act 
(1898)  §  67f ;  Clarke  v.  Larremore,  supra.    He  has  the  right,  however, 
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to  reject  any  property  that  may  prove  onerous  or  unprofitable.  In  re 
Cogley  (1901)  5  Am.  Bank.  Rep.  731;  see  In  re  Dillard  (1873)  7 
Fed.  Cas.  703.  It  would  seem  that  by  such  action  the  title  would  be 
revested  in  the  bankrupt,  who  would  thereby  claim  through  the  trustee 
free  from  the  lien.  The  cases,  however,  treat  the  trustee's  right,  not 
as  an  option  to  return,  but  as  an  election  not  to  accept  the  property. 
Sessions  v.  Romadha  (1891)  145  U.  S.  29;  Sparhawk  v.  Yerkes  (1891) 
142  U.  S.  1.  Since,  under  this  view,  the  property  in  question  never 
came  within  the  scope  of  the  bankruptcy  there  is  some  justification 
for  preserving  the  lien  against  the  bankrupt,  Rochester  Lumber  Co.  v. 
Locke  (1903)  72  K  H.  22;  cf.  McKenney  v.  Cheney  (1903)  118  Ga. 
387,  and  thus,  despite  the  sweeping  language  of  §67f,  reaching  a  con- 
clusion which  is  in  complete  harmony  with  the  general  principle  of 
law  that  a  former  property  owner  who  held  subject  to  equities  does 
not,  upon  a  reconveyance  from  even  a  hona  fide  purchaser,  succeed  to 
the  latter's  rights.    2  Pomeroy,  Equity  Jurisdiction  (3rd  ed.)  §  754. 

Banks  and  Banking — CoLLEcrrioNS — Payment  by  Check. — In  support 
of  a  plea  of  payment  of  a  draft  upon  the  defendant  which  the  plaintiff 
had  indorsed  to  a  bank  for  collection,  the  defendant  proved  that  he  had 
given  the  bank  a  check  drawn  upon  itself  for  the  amount.  Held,  the 
draft  was  paid.    Schafer  v.  Olson  (N.  Dak.  1913)  139  N.  W.  983. 

The  general  rule  undoubtedly  is  that  an  agent  for  collection  can- 
not in  the  absence  of  a  special  agreement  or  usage  receive  anything 
but  current  money  in  payment.  Pitkin  v.  Harris  (1888)  69  Mich.  133 ; 
Ward  V.  Smith  (1868)  7  Wall.  447.  Where  a  principal  selects  a  bank 
as  his  agent,  however,  it  is  widely  held  that  he  contemplates  payment 
in  accordance  with  the  general  custom  of  banks  and  the  commercial 
world.  Howard  v.  Walker  (1892)  92  Tenn.  452.  While  the  delivery  of 
a  draft  or  check  drawn  upon  another  than  the  collecting  bank  would,  in 
its  hands,  be  no  more  a  payment  than  if  given  to  an  individual.  Bank 
V.  Johnson  (1896)  6  N.  Dak.  180,  where  a  check  or  certificate  of  deposit 
upon  itself  is  accepted  by  a  bank  it  is  usually  treated  as  payment. 
Daniel  v.  Bank  (1899)  67  Ark.  223;  Scott  v.  Oilk ey  (18M)  153  111.  168; 
contra.  Bank  v.  Byrne  (1893)  97  Mich,  178.  This  view  would  seem 
reasonable,  as  displacing  the  useless  ceremony  of  a  withdrawal  and 
redeposit  of  funds.  Mortgage  Co.  v.  Tibialis  (1884)  63  la,  468.  It  is 
sound,  however,  only  if  the  bank  had  sufficient  cash  on  hand  to  meet  the 
check  upon  presentment.  See  Welge  v.  Batty  (1882)  11  111.  App.  461; 
cf.  Montgomery  County  v.  Cochran  (1903)  126  Fed.  456.  The  weight 
of  authority  seems  to  have  acted  upon  the  presumption  that  a  "going 
concern"  has  cash  to  a  reasonable  amount.  Board  of  Education  v.  Rob- 
inson (1900)  81  Minn.  305 ;  Smith  v.  Mitchell  (1903)  117  Ga.  772,  thus 
supporting  the  decision  of  the  principal  case.  It  is  submitted,  how- 
ever, that  so  tenuous  a  presumption  should  not  be  invoked  in  the 
mere  interests  of  the  debtor's  convenience,  to  shift  the  omis  of  the  a^r- 
mative  plea  of  payment.    See  Lokken  v.  Miller  (1900)  9  N.  Dak.  512. 

Carriers — Limitation  of  Liability — Deviation. — In  consideration  of  a 
reduced  rate  for  the  transportation  of  cattle,  a  shipper  agreed  that  in 
case  of  loss  the  carrier  should  be  liable  for  them  at  an  agreed  valua- 
tion only.  A  deviation  was  made  from  the  stipulated  route  and  they 
were  injured.  Held,  two  judges  dissenting,  the  actual  and  not  the 
agreed  value  should  be  the  bapis  of  recover^'.  Atlantic  Coast  Line  R. 
Co.  V.  Hinely-Stephens  Co.  (Fla.  1913)  60  So.  749, 
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The  doctrine  of  maritime  law  that  an  improper  departure  from  the 
method  and  course  of  transportation  agreed  upon  by  the  parties  violates 
an  implied  condition  of  a  marine  insurance  policy,  Beatson  v.  Haworth 
(1796)  6  D.  &  E.  531;  Company  of  Merchants  v.  British  Ins.  Co. 
(1873)  L.  R.  8  Exch.  154,  and  thus  deprives  the  shipper  of  a  safe- 
guard against  perils  which  the  carrier  has  not  assumed,  has  led  the 
courts  to  shift  the  insurer's  liability  to  the  carrier  wrongfully  making 
the  deviation,  Thorley  v.  Orchis  S.  S.  Co.,  L.  R.  [1907]  1  K.  B.  243, 
660;  BaXian  \.  Joly  (1890)  6  Times  L.  R.  345,  even  though  it  had  no 
causal  connection  with  the  loss.  Wallace  v.  Swift  (1871)  31  U.  C.  Q. 
B.  523.  It  would  seem,  however,  that  the  carrier  may  escape  liability 
if  it  succeeds  in  the  well-nigh  impossible  task  of  proving  that  the  loss 
must  have  occurred  if  there  had  been  no  deviation.  See  Globe  Nav.  Co. 
v.  Buss  Lumher  Co.  (1908)  167  Fed.  228;  Maghee  v.  Camden  B.  B. 
(1871)  45  N".  Y.  514;  Davis  v.  Garrett  (1830)  6  Bing.  716.  This  ex- 
traordinary liability  is  imposed  upon  the  carrier,  even  when  the  cargo 
is  not  insured,  upon  the  theory  that  the  performance  of  the  implied 
obligation  not  to  deviate  is  a  condition  precedent  to  the  right  of  the 
carrier  to  rely  upon  the  exemptions  of  the  contract  of  affreightment, 
which  are  applicable  only  to  the  voyage  as  therein  agreed  upon  by  the 
parties.  Thorley  v.  Orchis,  supra;  Maghee  v.  Camden  B.  B.,  supra. 
Accordingly,  any  special  contract  for  the  benefit  of  a  carrier,  limit- 
ing its  liability,  is  rendered  nugatory  by  a  deviation,  and  the  subse- 
quent injury  to  the  goods  constitutes  an  independent  tort,  the  recov- 
ery for  which  is  not  governed  by  the  terms  of  the  contract,  Waltham 
Mfg.  Co.  V.  New  York  &  Texas  S.  8.  Co.  (1910)  204  Mass.  253 ;  G.  H. 
<&  H.  By.  V.  Allison  (1883)  59  Tex.  193,  even  though  one  of  these  terms 
is  an  agreed  valuation.    Balian  v,  Joly,  supra. 

Constitutional  Law — Practice  in  the  Federal  Courts. — Motion 
NoN  Obstante  Veredicto. — The  plaintiff  upon  trial  did  not  produce 
enough  evidence  to  warrant  a  verdict,  which  was  rendered,  however,  in 
her  favor.  The  defendant  thereupon  moved  to  enter  judgment  non 
obstante  veredicto,  according  to  a  statute  of  Pennsylvania.  This  motion 
was  refused  by  the  trial  court  and  the  evidence  was  spread  upon  the 
record.  The  Circuit  Court  of  Appeals  reversed  the  decision  of  the  trial 
court,  set  aside  the  verdict,  and  entered  judgment  for  the  defendant. 
Held,  a  new  trial  should  have  been  granted,  Slocum  v.  N.  Y.  Life  Ins. 
Co.  (U.  S.  Sup.  Ct.,  April  21,  1913).    Not  yet  reported. 

The  common  law  motion  non  obstante  veredicto  was  granted  only 
when  the  defendant  had  pleaded  in  confession  and  avoidance  and  had 
failed  to  state  a  sufficient  defense.  In  such  a  case  judgment  could  be 
given  on  the  pleadings  after  the  verdict  had  been  entered  for  the  oppos- 
ing party.  Bellows  v.  Shannon  (N.  Y.  1841)  2  Hill  86.  The  motion  in 
the  principal  case,  however,  not  being  based  upon  the  pleadings,  seems 
to  bear  more  analogy  to  the  old  common  law  demurrer  to  the  evidence. 
This  motion  compelled  a  joinder  if  the  demurrant  admitted  all  the 
facts  attempted  to  be  proven  by  his  adversary,  and  was  upheld  when 
such  proof  would  be  clearly  insufficient  to  sustain  a  verdict.  See  Gib- 
son V.  Hunter  (1793)  2  H.  Bl.  187;  Wright  v.  Pindar  (1647)  Aleyn 
18.  Since  there  is  no  precedent  indicating  that  this  demurrer  was 
ever  attempted  at  common  law  after  the  facts  had  been  examined  by 
the  jury,  the  decision  in  the  principal  case  is  sound,  under  a  strict  in- 
terpretation of  the  constitutional  guaranty  that  "no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any  court  of  the  United  States 
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than  according  to  the  rules  of  the  common  law."  But  as  the  question 
of  sufficiency  of  fact  to  sustain  a  verdict  is  a  question  of  law,  where 
the  facts  were  admitted  and  spread  upon  the  record  the  motion  might 
very  well  have  been  allowed  even  after  verdict,  since  the  Seventh 
Amendment  applies  only  to  matters  of  substance  and  not  to  mere  details 
of  form.  The  decision,  certainly,  is  to  be  regretted  in  the  face  of  the 
present  movement  for  fewer  trials  and  less  expensive  litigation. 

Constitutional  Law — ^Retrospective  Legislation  by  a  State — Vested 
Rights. — A  statute  of  "Washington  authorized  the  City  of  Tacoma  to 
grade  its  streets,  and  provided  that  it  should  compensate  abutting  prop- 
erty owners  for  consequential  damages.  After  the  grading,  and  pend- 
ing the  plaintiff's  action,  the  statute  was  repealed.  Held,  the  plaintiff's 
right  of  action  was  a  vested  property  right  that  could  not  be  revoked 
by  the  repeal  of  the  statute.  Ettor  v.  City  of  Tacoma  (U.  S.  Sup.  Ct., 
April  7,  1913).    Not  yet  reported.    See  Notes,  p.  534. 

Contracts — Execution  of  a  Note  on  Sunday — Ratification. — The 
plaintiff  sued  on  three  promissory  notes  executed  on  Sunday  as  pay- 
ment of  a  premium  on  an  insurance  policy.  Held,  the  notes,  though 
void  when  made,  were  ratified  by  the  defendant's  retention  of  the 
policy.    Planters'  Fire  Ins.  Co.  v.  Ford  (Ark.  1913)  153  S.  W.  810. 

At  common  law  any  contract  made  on  Sunday  was  held  to  be  valid 
until  Statute  29  Car.  2,  which  provided  that  contracts  made  on  that 
day  along  the  line  of  an  individual's  ordinary  calling  should  be  void. 
Drury  v.  DeFontaine  (1808)  1  Taunt.  131;  O'Rourke  v.  O'Bourke 
(1880)  43  Mich.  58.  In  this  country  also,  many  jurisdictions  provide 
by  statute  that  a  contract  or  instrument  completely  executed  on  Sun- 
day is  void.  1  Daniel,  Negotiable  Instruments  (5th  ed.)  §  69.  Whether 
or  not  such  contracts  can  be  ratified  so  as  to  become  enforcible,  is  a 
question  over  which  the  courts  differ.  The  weight  of  authority  seems 
to  be  that  a  contract  so  made  may  be  subsequently  ratified  on  a  secu- 
lar day,  arguing  that  since  the  consideration  itself  is  neither  immoral 
nor  illegal  there  is  nothing  in  public  policy  to  prohibit  its  ratification. 
TttcJcer  v.  West  (1874)  29  Ark.  386;  see  Adams  v.  Gay  (1847)  19  Vt. 
358;  contra,  Day  v.  McAllister  (1860)  81  Mass.  433.  Again,  it  is  held 
that  since  it  is  not  the  intention  of  the  law  that  its  regard  for  the 
Sabbath  be  made  a  means  of  perpetrating  a  fraud,  Cook  v.  Forker 
(1899)  193  Pa.  461,  an  act  of  ratification  will  estop  the  party  from 
denying  the  original  validity  of  the  contract.  Russell  &  Co.  v.  Mur- 
dock  (1890)  79  la.  101.  But  the  strictly  logical  view  would  seem  to 
be  that  since  the  contract  was  illegal  at  the  time  of  its  inception  there 
was  nothing  upon  which  the  ratification  could  operate.  Pope  v.  Linn 
(1863)  50  Me.  83;  Reeves  v.  Butcher  (1865)  31  N.  J.  L.  225;  cf.  Hay- 
ward  V.  Barker  (1880)  52  Vt.  429.  A  recovery,  according  to  this  view, 
could  be  had  only  on  the  ground  that  the  consideration  given  for  the 
tainted  contract  was  sufficient  to  form  the  foundation  for  a  new 
promise,  which,  by  the  weight  of  authority,  however,  must  be  express. 
Tucker  v.  West,  supra;  see  Reeves  v.  Butcher,  supra. 

Corporations — Preferred  Stockholdersi  Distinguished  From  Cred- 
itors.— The  petitioners-  held  certain  so-called  preferred  stock,  which, 
by  its  terms,  had  no  voting  power.  It  was  to  be  redeemed  before  a 
fixed  date  at  110%  of  par,  was  to  receive  that  sum  and  no  more  in  case 
of  prior  dissolution,  and  was  to  draw  10%  cumulative  dividends  out  of 
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the  earnings.  All  these  terms  were  secured  by  a  mortgage.  Upon  the 
bankruptcy  of  the  corporation,  held,  the  mortgage  lien  was  void  as 
against  creditors.  Spencer  v.  Smith  (C.  C.  A.  8th  Cir.  1912)  201  Fed. 
647. 

If  it  be  conceded  that  the  petitioners  in  the  principal  case  were 
really  preferred  stockholders,  both  the  mortgage,  Guaranty  Trust  Co. 
V.  Galveston  City  R.  Co.  (1901)  107  Fed.  311,  and  the  agreement  to 
redeem,  Ellsworth  v.  Lyons  (1910)  181  Fed.  55,  would  be  held  in- 
operative as  against  creditors,  on  the  theory  that  it  would  work  a  fraud 
upon  them  to  permit  the  same  party  to  ha.ve  the  advantages  both  of  a 
stockholder  and  of  a  creditor.  The  fundamental  question,  therefore, 
is  whether  the  petitioners  are  stockholders  or  creditors  of  the  corpora- 
tion; for  the  mere  use  of  the  term  "stock"  is  not  conclusive  of  the 
legal  effect  of  the  certificate.  Cooke  v.  Equitable  etc.  Assn.  (1898) 
104  Ga.  814,  828;  Heller  v.  Marine  Bank  (1899)  89  Md.  602;  but  see 
Miller  v.  Ratterman  (1890)  47  Oh.  St.  141,  156.  The  most  distinctive 
characteristics  of  the  relation  of  stockholders  are  the  rights  of  par- 
ticipating in  the  management,  and  of  sharing  in  the  profits  and  losses 
of  the  corporation.  See  Burt  v.  Rattle  (1876)  31  Oh.  St.  116.  The 
fact  that  neither  of  these  features  exists  in  the  principal  case  would 
seem  to  indicate  a  clear  intention  to  make  the  petitioners  creditors 
rather  than  stockholders;  see  Savannah  etc.  Co.  v.  Silverherg  (1899) 
108  Ga.  281;  and  the  mortgage  held  by  them,  inasmuch  as  it  would 
be  practically  nugatory  if  they  are  to  be  deemed  stockholders,  further 
supports  this  conclusion,  Burt  v.  Rattle,  supra;  but  see  Miller  v.  RaU 
terman,  supra,  p.  159. 

Corporations — Reorganization — Interest  of  Stockholders — Effect  op 
Foreclosure  on  Creditors'  Rights. — Pursuant  to  a  plan  for  reorganiza- 
tion, the  property  of  a  railroad  was  sold  under  foreclosure  proceedings 
to  a  new  company,  in  which  stock  was  given  to  the  shareholders  in  the 
old  company.  The  plaintiff  sued  the  new  company  on  a  debt  of  the 
old  company.  Held,  four  justices  dissenting,  he  could  recover.  Northern 
Pacific  Ry.  v.  Boyd  (U.  S.  Sup.  Ct.,  April  28,  1913).  Not  yet  reported. 
Because  of  the  large  amount  of  capital  invested,  railroad  properties 
on  foreclosure  sale  generally  realize  less  than  the  mortgage  debt ;  3  Cook, 
Corporations  (6th  ed.)  §  886;  for  this  reason  it  is  often  held  that  the 
interest  given  to  the  old  stockholders  under  reorganization  agreements 
arises  at  the  expense  of  the  bondholders,  and  that  unless  the  general 
creditors  are  prejudiced  thereby  they  cannot  object  to  such  a  sale. 
Paton  V.  Northern  Pac.  Co.  (1896)  85  Fed.  838.  It  seems,  however, 
that  the  interest  is  conceded  to  the  stockholders  to  secure  a  waiver  of 
their  objections,  and  therefore  is  given  really  at  the  expense  of  the 
general  creditors.  Louisville  Trust  Co.  v.  Louisville  Ry.  (1897)  174 
U.  S.  674.  This  being  true,  it  seems  obvious  that  any  interest  accruing 
to  stockholders  is  subject  to  the  claims  of  creditors.  Railroad  v. 
Howard  (1868)  7  Wall.  392.  But  when,  as  in  the  principal  case,  there 
is  no  actual  fraud  in  fact,  Boyd  v.  Northern  Pac.  Ry.  (1909)  170  Fed. 
779;  (1910)  177  Fed.  804,  it  seems  on  principle  that  only  that  interest 
should  be  subject  to  the  claims  of  creditors.  Ferguson  v.  Ann  Arbor 
R.  R.  (N.  Y.  1897)  17  App.  Div.  336;  Railroad  v.  Howard,  supra. 
Although  the  broad  doctrine  of  the  principle  case  had  been  previously 
announced  by  the  Supreme  Court,  Louisville  Trust  Co.  v.  Louisville 
R.  R.,  supra,  it  may  be  noted  that  its  precepts  were  not  followed  by  the 
lower  court  in  the  same  case.    Farmers'  L.  &  T.  Co.  v.  Louisville  Ry. 
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(1900)  103  Fed.  110.  Although  stockholders  are  thus  debarred  from 
participation  in  reorganization  agreements,  there  is  nothing  to  prevent 
them  from  coming  into  the  new  company  after  the  sale  is  consummated. 
Stewart's  Appeal  (1872)  72  Pa.  291. 

Criminal  Law — Change  of  Venue  on  Motion  of  the  Prosecutor. — 
The  accused  sought  to  compel  the  vacation  of  an  order  which  changed 
the  venue  of  his  trial  on  the  motion  of  the  state.  Held,  three  judges 
dissenting,  the  order  should  be  vacated:  two  judges  deciding  that  the 
proof  by  the  state  was  insuflScient,  and  two  that  the  act  permitting  a 
change  of  venue  on  the  application  of  the  people  was  unconstitutional. 
Glinnan  v.  Phelan  (Mich.  1913)  140  N.  W.  87. 

Most  of  the  state  constitutions  guarantee  to  the  criminal  a  speedy 
and  public  trial  in  the  county  or  district  in  which  the  crime  was  com- 
mitted, and  consequently  any  legislative  enactment  providing  for  a 
change  of  venue  without  his  consent  ha.s  generally  been  declared  un- 
constitutional. In  re  Nelson  (1902)  19  S.  Dak.  214;  Wheeler  v.  State 
(1869)  24  Wis.  52;  State  v.  Denton  (Tenn.  1869)  6  Cold.  539;  but 
see  State  v.  Durflinger  (1905)  73  Oh.  St.  154;  Hewitt  y.  State  (1901) 
43  Fla.  194.  The  accused,  however,  may  waive  his  constitutional  right. 
Perteet  v.  People  (1873)  70  111.  171;  see  State  v.  Kindig  (1895)  55  Kan. 
113.  On  the  other  hand,  the  constitutions  of  some  states,  like  that 
of  the  principal  case,  insure  to  the  accused  only  a  trial  by  jury.  Such 
a  guaranty  has  usually  been  deemed  to  secure  to  the  defendant  his 
common  law  right  to  a  trial  by  a  jury  of  the  vicinage,  4  Bl.  Comm. 
350;  People  v.  Powell  (1891)  87  Cal.  348,  although  a  statute  providing 
for  a  change  of  venue  on  the  application  of  the  prosecutor  is  consid- 
ered constitutional.  People  v.  Puhrmann  (1895)  103  Mich.  593;  Peo- 
ple V.  Baher  (N.  Y.  1856)  3  Park  181;  Gregory  v.  State  (Tex.  1896) 
37  S.  W.  752;  contra,  People  v.  Powell,  supra.  A  change  of  venue, 
under  the  circumstances  of  the  principal  case,  since  it  of  necessity 
places  the  accused  at  a  great  disadvantage  in  obtaining  his  witnesses, 
and  deprives  him  of  the  benefit  of  his  good  reputation  in  the  com- 
munity, see  People  v.  Baker,  supra,  should,  it  seems,  only  be  granted 
when  an  impartial  trial  could  not  possibly  be  obtained  and  a  refusal 
to  remove  the  case  would  result  in  a  failure  of  justice.  See  State 
v.  Miller  (1870)  15  Minn.  344;  People  v.  Wehh  (K  Y.  1841)  1 
Hill  179. 

Criminal  Law — ^Defenses — ^Entrapment. — A  statute  made  it  felonious 
to  sell  intoxicating  liquor  to  an  Indian,  irrespective  of  mens  rea.  An 
Indian  who  looked  like  a  white  man  was  sent  to  the  defendant  by  the 
government  as  a  decoy,  and  obtained  a  sale.  Held,  the  conviction 
should  be  set  aside.  U.  S.  v.  Healy  (D.  C.  D.  Mont.  1913)  202  Fed.  349. 
Where  entrapment  deprives  a  crime  of  an  essential  element,  such 
as  absence  of  consent  in  crimes  against  property,  it  will,  of  course, 
prevent  a  conviction.  State  v.  Geze  (1853)  8  La.  Ann.  52;  Speiden  v. 
State  (1877)  3  Tex.  App.  156;  see  State  v.  West  (1900)  157  Mo. 
309.  Similarly,  where  some  essential  part  of  the  crime  is  committed, 
not  by  the  defendant,  but  by  the  decoy,  the  acts  of  the  latter  will  not 
be  imputable  to  the  former  to  complete  the  offense.  People  v.  Collins 
(1878)  53  Cal.  185;  Love  v.  People  (1896)  160  111.  501;  but  see  Com- 
monwealth V.  Seyhert  (1887)  4  Pa.  Co.  Ct.  Rep.  152.  The  principal 
case,  however,  seems  to  fall  rather  within  the  rule  that  when  the 
detective  merely  inquires  as  to  a  course  of  criminal  business,  or  creates 
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an  opportunity  for  the  commission  of  a  crime,  this  affords  no  defense. 
Ackley  v.  United  States  (1912)  200  Fed.  217;  People  v.  Krivitzky 
(1901)  168  N.  Y.  182;  see  State  v.  Ahley  (1899)  109  la.  61.  Public 
policy  rather  than  principle,  however,  has  led  many  courts  to  the  view 
that  where  the  original  conception  of  the  crime  had  its  origin  in  the 
mind  of  the  detective,  a  conviction  should  not  be  sustained.  1  Whar- 
ton, Crirhinal  Law  (11th  ed.)  232;  see  Love  v.  People,  supra;  Dalton  v. 
State  (1901)  113  Ga.  1037;  contra,  State  v.  Ahley,  supra;  see  People  v. 
Liphardt  (1895)  105  Mich.  80.  Although  there  is  as  little  logical  foun- 
dation for  the  decision  in  the  principal  case,  considerations  of  justice 
lead  even  more  strongly  to  the  conclusion  that  a  man  should  not  be 
convicted  for  a  crime  merely  malum  prohibitum  into  which  he  was 
deceived  by  the  government. 

Criminal  Law — Double  Jeopardy — Suit  by  State  to  Recover  Pen- 
alty.— By  a  statute  of  Oklahoma  the  leasing  of  premises  in  violation 
of  the  liquor  laws  was  made  punishable  by  fine  and  imprisonment,  and 
by  a  penalty  recoverable  at  the  suit  of  the  state.  In  such  a  suit  the 
defendant  pleaded  that  the  statute  was  violative  of  the  provision  of  the 
state  constitution  against  double  jeopardy.  Held,  the  statute  was 
constitutional.  Stout  v.  State  ex  rel.  Caldwell  (Okla.  1913)  130  Pac. 
553.    See  Notes,  p.  529. 

Damages — Warranty  Deed. — The  defendant  sold  land  to  a  land  com- 
pany and  conveyed  by  warranty  deed  to  the  plaintiff,  the  vendee  of  the 
company.  Held,  one  judge  dissenting,  the  plaintiff,  failing  to  get  a 
good  title,  could  recover  only  the  price  paid  to  the  defendant  by  the 
company.    Hunt  v.  Hay  (1913)  49  N.  Y.  L.  J.  No.  12. 

Although  a  warranty,  such  as  that  in  the  principal  case,  runs  with 
the  land,  Geiszler  v.  DeOraaf  (1901)  166  N.  Y.  339;  see  Mitchell  v. 
Warner  (1825)  5  Conn.  497,  and  therefore  cannot  be  considered  to  have 
been  broken  as  soon  as  made,  the  measure  of  damages  allowed  for  its 
breach  is  restricted,  as  between  the  grantor  and  grantee,  to  the  amount 
of  the  consideration  which  passed  between  them.  Devine  v.  Lewis 
(1887)  38  Minn.  24;  Wright  v.  Nipple  (1883)  92  Ind.  310.  So,  in  a 
suit  by  a  remote  grantee,  the  measure  of  damages  is  the  amount  paid 
the  defendant  by  his  immediate  grantee,  irrespective  of  what  the  plain- 
tiff may  have  paid.  Cook  v.  Curtis  (1888)  68  Mich.  611 ;  Brooks  v.  Black 
(1890)  68  Miss.  161,  although  some  courts  hold  it  to  be  the  amount  paid 
by  the  plaintiff,  not  exceeding  the  amount  received  by  the  defendant 
from  his  immediate  grantee.  Taylor  v.  Wallace  (1894)  20  Colo.  211; 
Martin  v.  Gordon  (1858)  24  Ga.  533.  Where,  however,  as  in  the  princi- 
pal case,  the  defendant  has  received  his  consideration  from  a  third  per- 
son, and  has  then  conveyed  by  warranty  deed  to  the  plaintiff,  so  that 
the  consideration  paid  by  the  plaintiff  is  not  necessarily  the  same  as 
that  received  by  the  defendant,  the  courts  quite  unanimously  choose  the 
latter  as  the  measure  of  damages.  Bowne  v.  Wolcott  (1891)  1  N.  Dak. 
497;  Cook  v.  Curtis,  supra;  Brooks  v.  Black,  supra.  There  is  authority 
for  the  proposition  that  in  such  a  case  the  defendant  is  estopped  to 
deny  that  he  received  the  consideration  stated  in  the  deed,  Graham 
V.  Leslie  (1850)  4  Up.  Can.  C.  P.  176,  but  the  weight  of  authority  is 
against  such  estoppel.  Gavin  v.  Buckles  (1873)  41  Ind.  528 ;  see  Cook 
V.  Curtis,  supra.  In  thus  looking  to  the  amount  received  by  the  cov- 
enantor, rather  than  to  the  loss  suffered  or  even  the  consideration  paid 
by  the  covenantee,  the  courts,  it  is  submitted,  have  adopted  an  anoma- 
lous measure  of  damages  for  a  breach  of  contract. 
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DowKR — Fraudulkxt  Convkyances — Conveyance  by  Husband  Before 
Marriage. — In  order  to  defeat  the  claims  of  creditors  and  the  dower 
right  of  his  first  wife,  the  husband  took  title  of  land  for  which  he  fur- 
nished consideration,  in  the  name  of  trustees  for  his  benefit.  At  his 
death,  his  second  wife  sued  for  dower.  Held,  she  was  not  entitled  to 
dower,  but  the  land  was  given  to  her  because  she  had  held  adversely  for 
the  prescriptive  period.  Johnson  v.  Johnson  (Ark.  1912)  152  S.  W. 
1017.    See  Notes,  p.  536. 

Equity — ^Local  Option  Elections — Jurisdiction  to  Kelieve  from 
Fraudulent  Election. — At  a  local  option  election  the  officials  fraudu- 
lently conspired  to  admit  certain  illegal  votes  and  to  exclude  certain 
legal  votes,  thereby  changing  the  result  of  the  election.  The  suit  was 
brought  by  a  tax-payer  for  himself  and  others  similarly  situated  to  en- 
join the  town  authorities  from  issuing  licenses  for  the  sale  of  liquor. 
Held,  the  court  of  equity  had  jurisdiction  to  purge  the  election,  and 
to  enjoin  the  issue  of  license  certificates.  Patterson  v.  People  ex  rel. 
Parr  (Colo.  1913)  130  Pac.  618.    See  Notes,  p.  526. 

Executors  and  Administrators — Sale — Purchase  by  Executor. — The 
defendant,  the  executor  of  an  estate  and  a  devisee  of  a  life  interest  in 
a  portion  of  it,  purchased  the  entire  estate  at  the  executor's  sale.  Held, 
he  took  only  as  trustee  for  the  other  devisees.  Conrad  v.  Conrad  (Ky. 
1913)  153  S.  W.  740., 

It  is  a  universally  recognized  principle  in  equity  that  an  executor 
can  not  become  the  purchaser  at  his  own  sale  of  the  decedent's  estate, 
Froneherger  v.  Lewis  (1878)  79  N.  C.  426;  Jenkins  v.  Hammerschlag 
(N.  Y.  1899)  38  App.  Div.  209,  since  the  transaction  creates  a  conflict 
between  his  self-interest  as  purchaser,  and  his  duty  to  the  heirs  to 
procure  the  highest  price  possible  for  the  property.  Michaud  v.  Girod 
(1846)  4  How.  503 ;  Linsley  v.  Strang  (1910)  149  la.  690 ;  cf.  Dyer  v. 
Shurtleff  (1873)  112  Mass.  165.  Where,  however,  the  sale  is  conducted 
by  one  over  whom  the  executor  has  no  control,  or,  in  the  case  of  a 
trustee,  where  the  trust  has  expired,  there  is  no  objection  to  his  becom- 
ing a  purchaser.  Dexter  v.  Harris  (U.  S.  C.  C.  1822)  2  Mason  531; 
Clark  V.  Denton  (1883)  36  N.  J.  Eq.  419;  Watson  v.  Sherman  (1876)  84 
111.  263;  Dry  Goods  Co.  v.  Gideon  (1899)  80  Mo.  App.  609.  Some 
authorities,  in  opposition  to  the  principal  case,  hold  that  though 
ordinarily  an  executor  may  not  be  a  purchaser,  yet  if  he  has  an  interest 
in  the  property  he  may  buy  to  protect  himself.  Cottingham  v.  Moore 
(1900)  128  Ala.  209.  It  would  seem,  however,  that  inasmuch  as  in  the 
majority  of  instances  the  executor  is  an  heir  or  a.  devisee,  the  applica- 
tion of  this  exception  would  practically  destroy  the  general  rule.  The 
more  satisfactory  procedure  for  the  executor,  under  such  circumstances, 
is  to  petition  the  court  by  a  bill,  joining  all  parties  interested,  for 
permission  to  bid  at  the  sale,  or  for  the  appointment  of  a  trustee  for 
its  conduct.  Scholle  v.  Scholle  (1886)  101  N.  Y.  167;  see  Armor  v. 
Cochrane  (1870)  66  Pa.  308;  but  see  Linsley  v.  Strang,  supra.  This 
point  was  not  raised  in  the  principal  case,  but  under  such  circum- 
stances the  court  would  probably  have  upheld  the  purchase.  See  Faucett 
V.  Faucett  (Ky.  1866)  1  Bush  511. 

Highways — Establishment  by  User. — Under  a  statute  providing  that 
lands  used  as  a  highway  for  twenty  years  should  constitute  a  public 
highway,  the  plaintiff  sought  to  enjoin  the  obstruction  of  a  roadway 
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over  the  defendant's  land.  Held,  the  statute  was  satisfied  by  a  user 
either  adverse,  or,  if  permissive,  accompanied  by  the  making  of  repairs 
by  the  public.  Village  of  Wellsville  v.  Hallock  (Sup.  Ct.  191.3)  139 
N.  Y.  Supp.  961. 

Although  there  is  considerable  conflict  as  to  the  basis  of  the  public's 
right  to  prescribe  for  a  highway,  see  5  Columbia  Law  Review  608,  and 
as  to  the  conclusiveness  of  the  presumption  arising  from  adverse  user, 
in  the  face  of  circumstances  showing  that  the  owner  had  no  animus 
dedicandi,  see  Onstott  v.  Murray  (1867)  22  Iowa  457,  it  has  been 
generally  recognized  in  the  United  States  that  a  highway  may  be 
created  by  twenty  years'  adverse  user  by  the  public  as  a  highway.  See 
Pittsburg  C.  C.  &  St.  L.  Ry.  v.  Crown  Point  (1898)  150  Ind.  536; 
Hanson  v.  Taylor  (1869)  23  Wis.  547.  As  to  what  will  constitute  the 
necessary  adverse  user  the  law  is  not  settled.  Although  any  use  by 
the  public  would  seem  to  be  presumptively  adverse,  Toof  v.  Decatur 
(1885)  19  111.  App.,  204,  some  courts  require  that  it  must  be  under  a 
claim  of  right  by  the  public  authorities.  Stickley  v.  Sodus  (1902)  131 
Mich.  510;  but  see  Downend  v.  Kansas  City  (1900)  156  Mo.  60.  Stat- 
utes similar  to  that  in  the  principal  case  have  been  held  to  create  a 
new  right  in  the  public  in  the  form  of  a  new  way  of  obtaining  a 
highway,  but  although  they  may  have  changed  the  right  in  some  juris- 
dictions by  making  conclusive  the  presumption  arising  from  the  user, 
see  Strong  v.  McKeever  (1885)  102  Ind.  578,  or  by  fixing  a  new  period, 
Bolger  v.  Foss  (1884)  65  Cal.  250,  in  general  they  are  not  considered 
as  changing  the  nature  of  the  required  use.  See  Pittsburg  C.  C.  &  St. 
L.  Ry.  V.  Crown  Point,  supra.  It  would  seem,  therefore,  that  the  use 
must  still  be  adverse,  and  that  repair  by  the  authorities,  though  relevant 
in  the  issue  of  acceptance  of  a  real  dedication.  State  v.  Commissioners 
(1896)  83  Md.  377,  cannot  make  adverse  a  use  which  is  really  by 
license.  See  Madison  v.  Gallagher  (1895)  159  111.  105;  but  see  Speir  v. 
New  Utrecht  (1890)  121  N.  Y.  420. 

Husband  and  Wife  —  Dower  —  Equitable  Estates. — The  plaintiff 
claimed  dower  in  lands  which  her  husband  had  contracted  to  purchase. 
Before  paying  all  the  purchase  money  he  died  and  the  land  was  there- 
after conveyed  to  his  heirs,  who  completed  the  payments.  Held,  the 
plaintiff  was  not  entitled  to  dower.  Moran  v.  Catlett  (Neb.  1913) 
139  N.  W.  1041. 

At  common  law  a  widow  had  no  dower  in  an  equitable  estate. 
Godwin  v.  Winsmore  (1742)  2  Atk.  525.  This  rule  was  changed  in 
England  by  Statute  3  &  4  Will.  4  c.  105,  see  Smith  v.  Spencer  (1856) 
2  Jur.  [n.  s.]  Pt.  1,  778,  and  in  this  country  generally  equitable 
dower  is  allowed  either  by  statute  or  as  a  result  of  judicial  decision. 
See  Reed  v.  Whitney  (Mass.  1856)  7  Gray  533;  contra,  Farnum  v. 
Loomis  (1861)  2  Ore.  29.  The  courts  are  in  some  confusion,  however, 
in  determining  at  what  stage  the  vendee  under  an  executory  contract 
for  the  sale  of  land  acquires  an  equitable  estate  in  which  his  wife  may 
claim  dower.  By  one  line  of  cases,  if  the  vendee  dies  before  the  con- 
tract price  is  paid,  his  wife  is  refused  dower  on  the  ground  that  her 
husband  had  but  an  imperfect  equity  at  the  time  of  his  death.  Crabh 
V.  Pratt  (1849)  15  Ala.  843;  Walters  v.  Walters  (1890)  132  111.  467, 
481.  This  view  seems  unsound  on  principle,  for  the  vendee  has  a  per- 
fect equitable  estate  in  the  land  as  soon  as  he  enters  into  a  contract 
for  it,  which  may  be  specifically  enforced.    See  2  Story,  Equity  (13th 
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ed.)  §  790.  The  fact  that  he  dies  before  paying  the  full  purchase  price 
does  not  bar  the  right  to  specific  performance  and  accordingly  should 
not  bar  the  widow  of  her  dower,  Thompson  v.  Thompson  (N.  C.  1854) 
1  Jones  L.  430;  James  v.  Upton  (1898)  96  Va.  296;  Hart  v.  Logan 
(1871)  49  Mo.  47,  especially  when  the  amount  due  is  fully  paid  after 
the  vendee's  death.  See  Greenhaum  v.  Austrian  (1873)  70  111.  591. 
The  soundness  of  this  view  is  recognized  by  the  Nebraska  courts, 
which  are,  however,  unwillingly  committed  to  the  rule  of  property 
announced  in  the  principal  case.  See  Grandjean  v.  Beyl  (1907)  78 
Neb.  349. 

Interstate  Commerce — State  Taxation — ^Detour  Through  Adjoining 
State. — An  ordinance  of  the  city  of  Leavenworth  taxed  the  business 
of  express  companies  between  that  city  and  other  points  in  Kansas, 
specifically  exempting  interstate  commerce.  The  defendant  company's 
only  lines  of  communication  between  Leavenworth  and  other  Kansas 
points  lay  in  part  through  another  state.  Held,  the  defendant's  busi- 
ness was  subject  to  the  tax.  Ewing  v.  City  of  Leavenworth  (1913)  33 
Sup.  Ct.  Rep.  157. 

Shipments  that  crossed  the  state  line  but  had  their  termini  in 
the  same  state  were  uniformly  held  to  constitute  interstate  commerce 
by  the  earlier  decisions.  Lord  v.  Steamship  Co.  (1880)  102  U.  S.  541; 
New  Orleans  Exchange  v.  Cincinnati  B.  B.  (1888)  2  Inter.  Com.  Rep. 
375;  see  Fargo  v.  Michigan  (1886)  121  IT.  S.  230,  247;  Covington 
Bridge  Co.  v.  Kentucky  (1893)  154  U.  S.  204,  218.  In  the  case  of 
Lehigh  Valley  By.  v.  Pennsylvania  (1891)  145  U.  S.  192,  however,  a 
state  tax  on  the  gross  receipts  from  similar  shipments,  determined  by 
the  proportion  of  the  transportation  within  the  state,  was  upheld  on 
the  theory  that  it  was  not  in  fact  commerce  between  the  states.  A  later 
case,  Hanley  v.  Kansas  By.  Co.  (1903)  187  U.  S.  617,  held  that  state 
rates  for  such  shipments  were  an  interference  with  interstate  com- 
merce, attempting  to  distinguish  the  Lehigh  case  on  the  ground  that 
though  a  shipment  must  be  regarded  as  a  unit  for  the  purposes  of  rate 
making,  Wabash  By.  v.  Illinois  (1886)  118  TJ.  S.  557,  it  may  be  divided 
up  for  the  purposes  of  taxation.  Maine  v.  Grand  Trunk  By.  (1891)  142 
U.  S.  217;  but  see  Galveston  By.  v.  Texas  (1908)  210  U.  S.  217;  8 
Columbia  Law  Review  665.  But  the  more  recent  cases  which  support 
state  taxes  apparently  levied  on  the  franchises  or  gross  receipts  of 
interstate  carriers  do  so  only  when  the  tax  can  be  construed  as  a  prop- 
erty tax,  and  refuse  to  uphold  it  as  a  tax  on  the  business,  which  they 
recognize  as  interstate,  see  Postal  Tel.  Co.  v.  Adams  (1895)  155  U.  S. 
688;  U.  8.  Express  Co.  v.  Minnesota  (1912)  223  U.  S.  335;  7  Columbia 
Law  Review  529,  thus  substantially  overruling  the  Lehigh  case.  It 
would  seem,  therefore,  that  the  defendant  in  the  principal  case  should 
have  come  within  the  exemption.  See  United  States  v.  Delaware  L. 
&  W.  B.  Co.  (1907)  152  Fed.  269. 

Mandamus — ^Defenses — Unconstitutionality  of  Statute. — In  a  man- 
damus proceeding  to  compel  the  State  Auditor  to  issue  a  warrant  for 
the  payment  of  a  legislative  appropriation,  the  respondent  allied  that 
the  act  of  the  legislature  was  unconstitutional.  Held,  that  such  a 
defense  could  be  set  up.  Woodall  v.  Darst  (W.  Va.  1912)  77  S.  E.  264. 
Every  law  is  presumed  to  be  valid  until  its  unconstitutionality  is 
judicially  established.  Willoughby,  Constitutional  Law,  §§  9,  10.  It 
may  well  be  argued,  therefore,  that  this  presumptional  validity  imposes 
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upon  administrative  officers  the  duty  of  enforcing  laws  even  though 
they  are  in  fact  unconstitutional;  High,  Extraordinary  Remedies  (3rd 
ed.)  §  143;  Smyth  v.  Titcomb  (1850)  31  Me.  272;  People  v.  Salomon 
(1870)  54  111.  39;  for  to  allow  every  official  to  refuse  to  act  under  a 
law  because  he  conceives  it  to  be  unconstitutional  would  create  an 
intolerable  confusion  in  administration.  State  v.  Heard  (1895)  47  La. 
Ann.  1679;  see  Thoreson  v.  State  Board  of  Examiners  (1899)  19  Utah 
18.  Since,  on  the  other  hand,  it  is  elementary  that  an  unconstitutional 
law  is  void  from  the  beginning,  it  not  only  imposes  no  duty  of  en- 
forcement, but  those  executing  it  render  themselves  personally  liable 
to  persons  injured.  Virginia  Coupon  Cases  (1884)  114  U.  S.  270. 
A  fortiori,  therefore,  public  officers  should  not  be  compelled  to  admin- 
ister it.  McCurdy  v.  Tappan  (1872)  29  Wis.  664;  Denman  v.  Broder- 
ick  (1896)  111  Cal.  96.  To  escape  this  dilemma  the  courts  have  at- 
tempted a  distinction  between  mere  ministerial  officers  and  those  vested 
with  discretionary  powers.  Pell  v.  Newark  (1878)  40  N.  J.  L.  71 ;  Com- 
monwealth V.  Mathues  (1904)  210  Pa.  372,  but  recent  cases  have 
advanced  a  more  satisfactory  criterion  which  justifies  the  decision  in 
the  principal  case.  If  enforcement  of  the  act  in  question  would  sub- 
ject the  officer  to  personal  liability  or  would  violate  his  oath  of  office, 
he  may  raise  the  question  of  its  unconstitutionality;  but  if  his  duties 
are  so  subordinate  that  these  results  would  not  follow,  administrative 
efficiency  demands  his  unquestioning  obedience.  State  v.  Candland 
(1909)  36  Utah  406;  Denman  v.  Broderick,  supra;  see  State  v.  Cease 
(1911)  28  Okla.  271. 

Mechanics'  Liens — Improvements  Swept  Away  by  Flood. — A  partially 
erected  dam  was  swept  away  by  flood.  The  laborers  and  materialmen 
thereupon  filed  liens  on  the  real  estate.  Held,  the  liens  were  valid. 
Chamberlain  v.  City  of  Lewiston  et  al.  (Idaho  1912)  129  Pac.  1069. 

It  has  been  held  that  the  mechanic's  lien  does  not  attach  until 
notice  is  filed,  and  that  therefore  if  the  product  of  the  labor  is  de- 
stroyed before  the  recording  there  is  nothing  to  which  the  lien  can 
attach,  since  it  is  primarily  levied  on  the  structure;  Kern  v.  San 
Francisco  Co.  (Cal.  1912)  124  Pac.  862;  Schukraft  v.  Ruck  (N.  Y. 
1875)  6  Daly  1;  and  even  if  the  destruction  occurred  after  filing  it  is 
plausibly  argued  that  the  edifice  was  the  principal  and  the  land  simply 
an  appurtenance.  See  Humbolt  Co.  v.  Crisp  (1905)  146  Cal.  686; 
Linden  Co.  v.  Manufacturing  Co.  (1893)  158  Pa.  238.  Demolition  of 
the  structure,  however,  cannot  affect  the  continuance  of  the  working- 
man's  right  in  those  states  where  the  lien  takes  effect  either  by  the 
commencement  of  the  work,  Halsey  v.  Waukesha  Springs  Co.  (1905) 
125  Wis.  311,  overruling  Goodman  v.  Baerlocker  (1894)  88  Wis.  287; 
see  McLaughlin  v.  Oreen  (1873)  48  Miss.  175,  or  by  relation  back  from 
the  filing.  Smith  v.  Newbaur  (1895)  144  Ind.  95.  An  equity  thus  es- 
tablished should  not  be  annihilated  without  fault  of  the  party  for 
whose  benefit  the  statute  has  created  it.  Bratton  v.  Ralph  (1896)  14 
Ind.  App.  153;  see  Clark  &  Co.  v.  Parker  (1882)  58  la.  509;  contra, 
Humbolt  Co.  V.  Crisp,  supra;  Wighton  &  Brooks'  Appeal  (1857)  28 
Pa.  161.  It  has  been  suggested  that  the  principal  contractor,  if  the 
contract  be  an  entire  one,  must  have  fully  performed  in  order  that  the 
sub-contractor's  lien  may  survive  the  destruction  of  the  building, 
Shine's  Executrix  v.  Heimburger  (1894)  60  Mo.  App.  174,  but  even  a 
strict  construction  of  the  statute  affords  no  ground  for  the  invocation 
of  such  a  condition  precedent. 
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Mortgages — Recording  Acts — Parties  Protected. — Ten  days  before 
the  bankruptcy  of  the  mortgagor  the  mortagee  had  her  mortgage  re- 
corded. The  creditors  objected  to  the  allowance  of  this  lien.  Held, 
the  mortgage  was  not  a  preference,  and  neither  the  trustee  nor  crditors 
generally  could  defeat  it.  In  re  Watson  (D.  C.  E.  D.  Ky.  1912)  201 
Fed.  962.    See  Notes,  p.  539. 

Mortgages — Right  to  Possession — Tenants. — A  mortgagor  leased  the 
mortgaged  premises  to  the  defendant.  The  mortagee  foreclosed,  but 
the  defendant  was  not  made  a  party.  Later  the  purchaser  at  the  fore- 
closure sale  sought  a  writ  of  assistance  to  recover  possession  of  the 
premises  from  the  lessee.  Held,  one  judge  dissenting,  he  was  not  en- 
titled to  the  writ.    Dundee  Naval  Stores  Co.  v.  McDowell  (Fla.  1913) 

61  So.  108. 

At  common  law  a  mortgagee,  as  owner  of  the  land,  might  eject  the 
mortgagor  or  his  tenant  claiming  under  a  lease  made  subsequent  to 
the  mortgage.  Keech  v.  Hall  (1778)  1  Doug.  21;  Doe  v.  Bucknell 
(1838)  8  Car.  &  P.  566.  Now,  however,  the  mortgagor  is  usually  given 
the  right  to  possession  until  foreclosure,  either  by  special  statute, 
or  by  an  application  of  the  lien  theory  of  mortgages,  or  by  a  stipula- 
tion in  the  contract.  Since  a  foreclosure  is  usually  necessary,  then, 
to  entitle  the  mortgagee  to  possession,  it  is  essential  that  all  who  pos- 
sess any  interest  in  the  land  should  be  made  parties  to  the  proceedings. 
2  Jones,  Mortgages  (6th  ed.)  §§  1395,  1396.  It  is  generally  held,  how- 
ever, that  a  tenant  has  no  interest  in  the  land,  but  merely  holds  under 
his  lessor,  who  retains  the  seisin.  2  Bl.  Comm.*  144;  McDermott  v. 
Burlce  (1860)  16  Cal.  580.  Hence,  the  tenant's  rights  are  ipso  facto 
destroyed  by  the  termination  of  his  landlord's  estate,  and  it  is  not 
necessary  that  he  should  be  made  a  party.     Tyler  v.  Hamilton  (1894) 

62  Fed.  187;  Jones  v.  Thomas  (Ind.  1847)  S.Blackf.  428.  The  oppo- 
site result,  which  has  been  reached  in  a  few  jurisdictions,  Lockhart  v. 
Ward  (1876)  45  Tex.  227;  Averill  v.  Taylor  (1853)  8  N.  Y.  44,  can 
logically  be  maintained  only  by  regarding  a  tenancy  as  an  interest  in 
the  land.  In  New  York,  at  least,  this  deviation  from  common  law 
principles  has  received  legislative  sanction.  New  York  Real  Prop. 
Law  §  30;  see  Averill  v.  Taylor,  supra,  and  the  disappearance  of  the 
early  differences  in  the  creation  of  freehold  and  leasehold  interests,  as 
well  as  the  comparative  value  which  the  latter  may  possess,  would  seem 
to  warrant  classification  of  a  tenancy  as  an  estate.  Moreover,  even 
in  those  states  where  a  tenant's  right  to  possession  may  be  ended  by 
a  foreclosure  to  which  he  was  not  made  a  party,  equity  sometimes  re- 
fuses the  aid  of  a  writ  of  assistance  to  the  mortgagee,  holding  that  the 
writ  may  only  be  used  against  parties  to  the  decree  which  it  purports 
to  enforce.  See  Downard  v.  Groff  (1875)  40  la.  597;  Richardson  v. 
Hadsall  (1883)  106  111.  476.  A  broader  view  of  the  functions  of  the 
writ  seems  preferable,  and  if  it  appears  that  the  tenant's  only  claim 
is  luider  his  lessor,  equity  may  well  compel  him  by  writ  of  assistance 
to  surrender  possession  to  the  mortgagee.  Strong  v.  Smith  (1905)  68 
N.  J.  Eq.  686. 

Parent  and  Child — Foreign  Custody  Decree — Conclusiveness. — To 
habeas  corpus  proceedings  brought  by  the  plaintiff  in  Montana  to  ob- 
tain from  her  former  husband  the  possession  of  her  children,  who  had 
been  awarded  to  her  by  a  Nebraska  decree,  the  defendant  interposed 
the  same  defense  which  had  been  deemed  insufficient  in  the  former  pro- 
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ceeding.  Held,  he  was  concluded  by  the  decree.  State  ex  rel.  Nipp  v. 
District  Court  (Mont.  1912)  128  Pac.  590. 

While  a  domestic  decree  awarding  to  a  parent  the  custody  of  children 
is,  from  its  nature,  always  subject  to  modification,  it  is  undoubtedly 
res  judicata  as  between  the  parties  until  a  subsequent  change  of  cir- 
cumstances can  be  shown.  2  Bishop,  Marriage,  Divorce  &  Separa- 
tion §§  1187,  1188.  Under  the  full  faith  and  credit  clause  of  the  Con- 
stitution it  is  generally  held  that  a  foreign  custody  decree,  as  well  as 
the  kindred  decrees  of  divorce  and  alimony,  Arrington  v.  Arrington 
(1900)  127  N,  C.  190,  is  entitled  to  the  same  effect,  if  rendered  in  all 
respects  coram  judice.  Wilson  v,  Elliott  (1903)  96  Tex.  472;  Hardin  v. 
Hardin  (1907)  168  Ind.  352.  There  is  some  contrary  authority,  how- 
ever, holding  that  since  the  welfare  of  the  child  is  always  the  para- 
mount consideration  in  determining  its  disposition,  the  merits  of  the 
decree  may  be  re-examined  without  proof  of  changed  circumstances, 
regardless  of  the  constitutional  provision.  In  re  Bort  (1881)  25  Kan. 
308;  see  People  ex  rel.  HicTcey  v.  HicTcey  (1899)  86  111.  App.  20.  But 
since  the  welfare  of  the  child  is  everywhere  regarded  as  conclusive,  2 
Bishop,  Marriage,  Divorce  &  Separation,  §  1161,  and  therefore  must 
have  been  adjudicated  in  the  original  action,  this  view  seems  an  un- 
justifiable violation  of  the  rule  against  the  collateral  attack  of  foreign 
judgments,  and  was  properly  repudiated  in  the  principal  case. 

Partition — Estoppel — After-Acquired  Title  Paramount. — In  an 
action  to  try  title,  the  plaintiff  claimed  as  alienee  of  a  party  to  a  parti- 
tion action.  The  defendant,  an  heir  of  another  party  to  the  partition, 
had  subsequently  acquired  a  paramount  title  to  the  parcel  allotted  to  the 
plaintiff's  grantor.  Held,  the  defendant  was  not  estopped  to  set  up  his 
after-acquired  paramount^  title.  Weston  v.  John  L.  Roper  Lumber  Co. 
(N.  C.  1913)  77  S.  E.  430. 

A  common  law  partition,  which  could  be  compelled  only  at  the 
instance  of  a  co-parcener.  Freeman,  Co-tenancy  &  Partition  (2nd  ed.) 
§  420,  carried  with  it  a  condition  and  an  implied  warranty:  if  one  of 
the  parties  was  thereafter  evicted  from  her  allotment  she  had  an  option 
either  to  re-enter  for  condition  broken  and  thus  avoid  the  whole  par- 
tition, or  to  vouch  by  force  of  the  warranty  and  claim  contribution. 
Co.  Lit.,  Parceners  174,  a,  b.  This  latter  right  depended  on  the  privity 
of  estate  existing  between  the  parties  to  the  partition,  so  that  if  one  of 
them  aliened  her  allotment  the  privity  was  broken,  and  neither  she  nor 
her  alienee  was  entitled  to  vouch  by  force  of  the  warranty.  Co.  Lit., 
supra;  see  Bustard^s  Case  (1603)  4  Coke  121.  The  Statutes  31  and 
32  Henry  VIII,  which  have  been  substantially  re-enacted  in  all  the 
United  States,  made  partition  compellable  between  tenants  in  common 
or  joint  tenants;  this  extension  included  the  implied  warranty  but  not 
the  condition.  Sawyers  v.  Cator  (Tenn.  1847)  8  Humph.  256.  In 
order  that  this  warranty  may  be  effective,  it  seems  clear  that  all  other 
parties  to  the  partition  should  be  estopped  from  asserting  an  after- 
acquired  paramount  title  to  other  parcels  of  the  partitioned  land. 
Venahle  v.  Beauchamp  (Ky.  1835)  3  Dana  *321;  contra,  Richardson  v. 
City  of  Cambridge  (Mass.  1861)  2  Allen  118;  see  Walker  v.  Hall 
(1864)  15  Oh.  St.  355.  Where,  however,  as  in  the  principal  case,  one 
claims  through  the  alienee  of  one  of  the  partitioners,  it  follows  that 
the  estoppel  should  not  work  in  his  favor,  as  he  is  in  no  position  to 
claim  the  benefit  of  the  wairanty.    Furthermore,  since  the  judgment  in 
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a  partition  suit  in  no  way  adjudicates  title  unless  it  is  specifically  put 
in  issue,  Freeman,  Co-tenancy  &  Partition  (2nd  ed.)  §  529  et  seq.,  no 
further  substantial  reason  can  be  found  upon  which  to  base  an  estoppel 
in  such  a  situation. 

Sales— Statute  of  Frauds — Contracts  for  "Work  axd  Labor. — The 
plaintiffs  contracted  to  furnish  to  the  defendants  a  belt  of  a  special 
pattern,  to  be  manufactured  by  a  third  party.  The  defendants  refused 
to  accept  the  belt,  and  on  suit  by  the  plaintiffs  set  up  the  Statute  of 
Frauds.  Held,  the  plaintiffs  could  not  recover.  Morse  v.  Canaswacta 
Knitting  Co.  (App.  Div.  1912)  130  N.  Y.  Supp.  634.    See  Notes,  p.  524. 

Taxation — Corporations — "Engaged  in  Business." — A  railroad  corpora- 
tion by  authority  of  the  legislature  leased  all  its  property  for  999  years, 
maintaining  an  office,  however,  and  receiving  rents  and  the  interest 
from  its  bank  deposits.  Held,  three  justices  dissenting,  it  was  not  en- 
gaged in  business  within  the  meaning  of  the  Corporation  Tax  Law. 
McCoach  v.  Minehill  &  Schuylkill  Haven  B.  R.  (1913)  33  Sup.  Ct. 
Kep.  419. 

Realty  companies  engaged  in  leasing  property  and  collecting  rents, 
managing  office  buildings,  etc.,  have  been  held  liable  for  the  tax,  pro- 
portioned to  net  income,  imposed  by  Act  of  August  5,  1909  §  38 ;  36 
Stat.  112,  on  every  corporation  engaged  in  business,  Flint  v.  Stone 
Tracy  Co.  (1911)  220  U.  S.  107,  171,  while  a  corporation  which  has 
disqualified  itself  from  doing  anything  but  holding  title  to  a  parcel  of 
land  and  receiving  and  distributing  rentals  among  its  stockholders  is 
not  so  liable.  Zonne  v.  Minneapolis  Syndicate  (1911)  220  U.  S.  187. 
Under  the  generally  accepted  legal  definition  of  business  as  "that 
which  occupies  time,  attention  and  labor  for  profit".  State  v.  Boston  & 
Picktuick  Cluhs  (1893)  45  La.  Ann.  585;  Netterville  v.  Barber  (1876) 
52  Miss.  168 ;  but  see  Rolls  v.  Miller  (1884)  L.  R.  27  Ch.  Div.  71,  it  is 
difficult  to  support  the  latter  decision,  but  the  principal  case  was  cor- 
rectly decided  on  its  authority.  The  fact  that  the  corporation  in  the 
principal  case  had  not  disqualified  itself  from  engaging  in  further 
activities  is  no  distinction,  as  the  proper  test  is  the  activity  of  the 
corporation  at  the  time  the  tax  is  sought  to  be  imposed.  See  Shryock 
&  Rowland  v.  Latimer  (1882)  57  Tex.  674.  Other  authorities  sustain 
the  result  reached.  State  v.  Anniston  Rolling  Mills  (1899)  125  Ala.  121; 
cf.  Wilson  V.  Peace  (1905)  38  Tex.  Civ.  App.  234 ;  Holmes  v.  Holmes 
(1873)  40  Conn.  117,  Ralph  v.  Taylor  (1883)  L.  R.  25  Ch.  Div.  194, 
and  it  is  in  accordance  with  the  rule  that  when  a  statute  providing 
for  taxation  is  of  doubtful  construction  the  doubt  should  be  resolved 
in  favor  of  the  tax  payer.  United  States  v.  Isham  (1873)  17  Wall.  496, 
504;  American  Net  &  Twine  Co.  v.  WoHhington  (1891)  141  IJ.  S.  468. 
Moreover,  as  the  only  activity  of  the  defendant  in  the  principal  case 
was  the  receiving  of  income  from  property,  the  result  of  allowing  a 
tax,  proportioned  to  the  amount  of  income,  to  be  imposed  for  the  priv- 
ilege of  pursuing  such  activity  would  be  in  effect  the  imposition  of  a 
direct  income  tax  without  apportionment  among  the  states.  See  Const., 
Art.  1,  §  2;  Pollock  v.  Farmers'  Loan  &  Trust  Co.  (1895)  157  U.  S.  429; 
158  U.  S.  601. 

Taxation — Specul  Assessments — Liabitjty  of  County  Property. — 
A  statute  authorized  towns  to  assess  abutting  property  for  the  cost  of 
highway  construction,  making  such  assessments  a  lien  on  the  prop- 
erty.   Held,  a  municipality  had  no  authority  to  assess  land  owned  by 
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the  county  and  occupied  by  a  county  court  house.  City  of  Mt.  Ster- 
ling V.  Montgomery  County  (Ky.  1913)  153  S.  W.  952. 

The  mere  fact  that  a  lien,  which  is  the  only  remedy  provided  by 
the  statute,  cannot  be  enforced  against  county  property,  County  of 
McLean  v.  City  of  Bloomington  (1883)  106  111.  209 ;  see  City  of  Clinton 
V.  Henry  County  (1893)  115  Mo.  557,  is  not  decisive  of  the  question 
whether  the  act,  which  makes  no  express  reference  to  such  property, 
was  intended  to  authorize  its  assessment;  for  in  the  .exceptional  case 
of  public  property  other,  more  appropriate  methods  might  be  em- 
ployed. County  of  McLean  v.  City  of  Bloomington,  supra;  Commis- 
sioners V.  City  of  Ottawa  (1892)  49  Kan.  747.  It  may  well  be  argued 
that  the  universal  freedom  of  public  property  from  general  taxes, 
County  of  Erie  v.  City  of  Erie  (1886)  113  Pa.  360;  Trustees  v.  City  of 
Trenton  (1879)  30  N.  J.  Eq.  667,  does  not  imply  freedom  from  assess- 
ments, since  tax-exempt  private  proi)erty  is  so  liable.  Roosevelt  Hos- 
pital V.  Mayor  (1881)  84  N.  Y.  108.  The  arguments,  however,  that 
grants  and  exemptions  are  to  be  strictly  construed,  and  that  such  as- 
sessments only  compel  a  fair  payment  for  benefits  conferred,  do  not 
apply  to  public  property.  The  freedom  of  the  state  and  its  divisions 
from  taxation  rests  not  on  any  specific  exemption,  but  upon  the  in- 
congruity of  compelling  a  sovereignty  to  pay  taxes  to  itself,  and  a 
local  assessment,  resulting  as  it  does  from  unrequested  benefits,  is  a 
true  tax  and  not  a  quasi-contract.  1  Page  &  Jones,  Taxation  by  As- 
sessment §§  8,  18.  Although  it  would  accord  better  with  justice  to  re- 
quire the  county  to  pay  for  the  improvement  of  its  property,  it  seems 
more  consonant  with  legal  principle  to  presume,  in  the  absence  of  ex- 
press words,  that  the  legislature  did  not  intend  to  disturb  the  freedom 
from  taxation  which  the  county  enjoyed;  and  the  principal  case  is 
supported  by  the  weight  of  authority.  Worcester  County  v.  Worcester 
(1874)  116  Mass.  193;  County  of  Harris  v.  Boyd  (1888)  70  Tex.  237; 
contra,  Edwards  &  Walsh  Constr.  Co.  v.  Jasper  County  (1902)  117 
la.  365. 

Trusts — Following  Trust  Fuxds. — A  bank  wrongfully  sold  certain 
stock  pledged  by  the  complainant,  and  deposited  the  proceeds  with 
other  money  in  a  second  bank.  It  sold  drafts  on  this  fund  and  subse- 
quently dissipated  the  surplus  for  its  own  purposes.  Held,  the  receiver 
took  the  assets  subject  to  a  trust  for  the  whole  amount  of  the  pro- 
ceeds of  the  sale.     Tillinghast  v.  Brennan  (1913)  201  Fed.  609. 

The  old  theory  in  regard  to  following  trust  property  was  that  the 
claimant's  right  to  recover  depended  upon  his  ability  to  identify  the 
specific  subject-matter.  See  Oher  Co.  v.  Cochran  (1903)  118  Ga.  396. 
In  some  jurisdictions  this  rule  has  been  relaxed  so  as  to  allow  the  estate 
of  the  trustee  to  be  charged  with  the  trust  where  it  can  be  shown  to 
have  been  benefited  in  a  tangible  way  by  the  trustee's  breach  of  duty. 
Hopkins  V.  Burr  (1898)  24  Colo.  502;  Reeves  v.  Pierce  (1902)  64  Kan. 
502.  But  the  better  rule  seems  to  be  that  the  trust  res  can  be  followed 
onlv  when  the  claimant  is  able  to  trace  and  identify  it  in  some  par- 
ticular fund  or  property.  Matter  of  Hicks  (1902)  170  N.  Y.  195,; 
Hewitt  V.  Hayes  (1910)  205  Mass.  356.  Such  identification,  when  the 
res  is  money,  is  not  in  the  specific  currency,  but  in  the  fund,  which  can 
be  traced  into  any  mass  with  which  it  is  merged.  Woodhouse  v.  Cran- 
dall  (1902)  197  111.  104;  see  Lowe  v.  Jones  (1906)  192  Mass.  94.  In 
the  case  of  a  trustee  drawing  from  the  mingled  fund,  the  law  will 
presume  that  he  is  no  wrongdoer,  and  that  the  money  first  drawn  out 
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Is  his  own  if  used  for  his  individual  purposes.  Jopp  v.  Johnson's 
Trustee  (1904)  6  Sess.  Cases  (5th  Series)  1028 ;  In  re  Hallett's  Estate 
(1879)  L.  R.  13  Ch.  D.  696;  see  Board  of  Commissioners  v.  Strawn 
(1907)  157  Fed.  49.  When,  however,  the  rest  of  the  mingled  fund  is 
wholly  dissipated,  the  presumption  that  the  trustee  has  observed  his 
duty  will  attach  the  trust  to  any  property  that  can  be  traced  as  the 
product  of  any  part  of  the  fund.  In  re  Oatway,  L,  R.  [1903]  2  Ch. 
356.  It  would  follow,  therefore,  that  the  amount  which  the  bank  re- 
ceived from  the  sale  of  the  drafts  could  be  recovered  as  a  trust  fund. 
But  no  such  recovery  can  be  allowed  for  the  surplus  remaining  from  the 
conversion  of  the  stock  except  upon  the  undesirable  ground  that  it 
went  to  swell  the  assets  of  the  bank. 

Waters  and  Water  Courses — Title  to  Beds  of  Navigable  Rivers — 
International  Boundaries. — The  plaintiff,  owning  an  island  in  the 
Niagara  River,  a  boundary  between  the  United  States  and  Canada, 
sought  to  restrain  the  defendant  from  removing  sand  from  the  river 
bed.  Held,  the  State  of  New  York  and  not  the  plaintiff  was  the  owner 
in  fee  of  the  bed  of  the  river.  Strawberry  Island  Co.  v.  Cowles  et  al. 
(Sup.  Ct.  1912)  140  N.  Y.  Supp.  333.    See  Notes,  p.  531. 

Wills — Contests — Survival  of  Right. — The  heir  at  law  and  a  nephew 
of  a  putative  testator  commenced  an  action  to  contest  the  will;  pend- 
ing suit  the  heir  died,  leaving  the  nephew  as  her  heir.  Held,  the  action 
survived  to  her  heir  and  her  executor.  IngersoU  v.  Gourley  (Wash. 
1913)  130  Pac.  743. 

The  statutes  usually  provide  that  a  will  may  be  contested  by  any 
person  interested.  It  is  widely  held  that  a  general  creditor  of  an  heir 
or  distributee  is  not  interested  in  the  probate,  but  an  attaching  cred- 
itor, who  will  himself  get  title  to  the  inherited  property  if  the  will  is 
set  aside,  has  sufficient  interest.  Smith  v.  Bradstreet  (Mass.  1834)  16 
Pick.  264;  ^Yatson  v.  Alderson  (1898)  146  Mo.  333;  see  Broohs  v.  Paines 
Exr.  (1906)  123  Ky.  271;  contra,  Shepard's  Estate  (1895)  170  Pa. 
323.  Some  courts  have  extended  this  rule  to  an  attachment  secured 
after  the  probate.  Bloor  v.  Piatt  (1908)  78  Oh.  St.  46.  The  same  rea- 
soning would  include  the  case  of  the  heir  or  executor  of  an  heir  or 
distributee,  whose  title  likewise  depends  upon  the  validity  or  invalidity 
of  the  will.  See  Rainey  v.  Ridgway  (1906)  148  Ala.  524;  cf.  Diffen- 
derffer  v.  Griffith  (1881)  57  Md.  81.  A  minority  view  denies  the  claim 
cf  the  attaching  creditor,  Lochard  v.  Stephenson  (1898)  120  Ala.  641; 
Banks  v.  Nelson  (Tenn.  1859)  3  Head  634,  holding  that  the  right  to 
contest  a  will  is  a  naked  personal  right  to  have  an  instrument  set  aside, 
and  therefore  not  assignable.  Starrs  v.  St.  Luke's  Hospital  (1899)  180 
111.  368;  cf.  Norton  v.  Tuttle  (1871)  60  111.  1-30;  Prosser  v.  Edmonds 
(1835)  1  Younge  &  Coll.  481.  According  to  this  view  it  is  equally  in- 
capable of  passing  by  descent.  McDonald  v.  White  (1889)  130  111.  493. 
The  former  appears  to  be  the  better  view,  however,  since  the  plaintiff 
claims  not  as  assignee  of  a  chose  in  action,  but  as  a  person  interested, 
within  the  statute. 

Wills — General  and  Specific  Legacies — Bequests  of  Stock. — Two 
sisters  by  joint  will  bequeathed  their  property  to  one  another  with  full 
power  of  disposal,  and  after  the  death  o$  the  survivor  "40  shares  of 
stock  of  the  L.  Co.'  to  A,  40  to  B,  and  40  to  C".  At  the  time  of  the 
will  the  sisters  together  owned  just  120  shares.     Held,  the  legacies 
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were   general,   and   therefore  not   subject   to    ademption.     Mecum  v. 
Stoughton  (N.  J.  Eq.  1913)  86  Atl.  62. 

AVhether  a  legacy  shall  be  deemed  general  or  specific  depends,  of 
course,  upon  the  supposed  intention  of  the  testator.  Jewell  v.  Ap- 
polonio  (1909)  75  N.  H.  317;  Kunkel  v.  Macgill  (1880)  56  Md.  120. 
Thus  if  a  bequest  of  stock  is  couched  in  language  indicating  that  the 
testator  had  particular  shares  in  mind,  as  if  he  refers  to  it  as  "my 
stock",  it  will  be  construed  as  specific.  Johnson  v,  Ooss  (1880)  128 
Mass.  433;  Gardner  v.  McNeal  (1911)  117  Md.  27.  But  in  doubtful 
cases  the  leaning  of  the  courts  is  to  construe  a  legacy  as  general, 
Kenaday  v.  Sinnoit  (1900)  179  U.  S.  606;  KunJcel  v.  Macgill,  supra, 
in  order  to  prevent  the  operation  of  the  rather  harsh  doctrine  of  ademp- 
tion, which  makes  disposition  by  the  testator  of  any  part  of  the  prop- 
erty specifically  bequeathed,  a  diminution  pro  tanto  of  the  legacy. 
Page,  Wills,  §  780.  In  view  of  this  tendency  it  seems  that  the  mere 
fact  that  the  testators  in  the  principal  case  together  possessed  the 
exact  amount  of  stock  bequeathed  should  not  affect  the  construction  of 
the  bequests,  which  were,  in  form,  general.  Tifft  v.  Porter  (1853)  8 
N.  Y.  516;  Snyder's  Estate  (1907)  217  Pa.  71.  The  cases  reaching  the 
contrary  result,  see  Drake  v.  True  (1903)  72  N.  H.  322;  White  v. 
Winchester  (Mass.  1827)  6  Pick.  48,  must  be  considered  opposed  to  the 
weight  of  authority. 
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The  Supreme  Court  and  Unconstitutional  Legislation.  By  Blaine 
Free  Moore.  Columbia  Studies  in  History,  Economics  and  Public 
Law,  Vol.  LIV,  Number  2.  New  York:  Columbia  University;  Long- 
mans, Green  &  Co.,  Agents.    1913.    pp.  159. 

The  Fourteenth  Amendment  and  the  States.  By  Charles 
Wallace  Collins.    Boston :    Little,  Brown  &  Co.    1912.    pp.  xxi,  220. 

It  would  be  not  wholly  unfair  to  characterize  as  unscientific  much 
of  the  current  criticism  levelled  at  the  judiciary.  The  induction  on 
which  it  is  based  is  seldom  of  the  widest.  Attention  has  in  the  main 
been  confined  to  a  few  instances  which  best  illustrate  the  possibility  of 
harm  from  judicial  control  over  legislation.  The  two  books  under 
review  illustrate  a  different  attitude.  Within  their  respective  fields 
they  deal  with  all  the  decisions  in  which  statutes  have  been  nullified 
and  thus  indicate  the  evils  which  the  courts  have  averted  as  well  as  the 
blessings  they  have  postponed. 

Mr.  Moore  has  catalogued  in  his  appendices  all  of  the  cases  in 
which  the  Supreme  Court  has  declared  a  legislative  enactment  uncon- 
stitutional and  has  presented  in  his  text  a  detailed  consideration  of 
the  thirty-three  decisions  in  which  an  Act  of  Congress  has  been  held 
invalid.  Seven  of  those  are  classified  as  relating  to  laws  disturbing 
the  constitutional  position  of  the  three  departments  of  the  federal 
government,  in  six  of  which  the  court  was  merely  resisting  an  increase 
of  its  own  jurisdiction.  Twelve  of  the  decisions  are  found  to  involve 
statutes  disturbing  federal  relations  and  encroaching  upon  the  powers 
of  the  states.  ^Ir.  Moore  suggests  that  in  the  first  Employers'  Liability 
Cases  apd  in  Keller  v.  United  States,  the  court  "has  hampered  Con- 
gress in  its  attempt  to  solve  two  pressing  economic  and  social  problems," 
but  he  does  not  venture  to  assert  that  the  legislation  there  inhibited 
was  within  the  powers  delegated  to  Congress  rather  than  among  those 
reserved  to  the  states.  It  seems  hardly  fair  to  criticize  the  court,  even 
by  implication,  because  the  federal  system  created  in  1787  was  not  in 
every  way  adapted  to  the  needs  of  1910.  Mr.  Moore  seems  also  guilty 
of  an  obvious  error  in  insisting  that  in  the  Civil  Bights  Cases  the  court 
"has  greatly  increased  its  own  authority  under  the  Fourteenth  Amend- 
ment." It  was  the  Fourteenth  Amendment  which  increased  the  subject 
matters  over  which  the  federal  judicial  power  extends,  by  imposing 
new  restrictions  upon  the  powers  of  the  states.  The  court  merely 
limited  the  power  of  Congress  more  than  the  radical  reconstructionists 
deemed  necessary. 

Only  eleven  decisions  are  found  in  which  statutes  of  Congress 
were  nullified  because  of  encroachment  upon  individual  civil  rights, 
and  for  most  of  these,  says  the  author,  the  court  is  to  be  commended. 
He  suggests  that  Adair  v.  United  States  is  ''probably  diametrically 
opposed  to  the  spirit  of  freedom  supposed  to  be  guaranteed  by  the  first 
ten  amendments,"  but  treats  Boyd  v.  United  States  and  Counselman  v. 
Hitchcock  more  leniently  than  Professor  Wigmore  has  done.  Of  the 
decisions  not  within  the  preceding  groups  none  are  of  present  im- 
portance. The  first  Legal  Tender  Decision  was  soon  reversed  by  the 
court  and  the  Dred  Scott  Case  and  the  Income  Tax  Decisions  have 
been  rendered  nugatorj*  by  constitutional  amendments.    These  decisions 
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which  have  failed  to  stand  the  test  of  time  involve  constitutional  pro- 
visions couched  in  terms  too  vague  and  indefinite  to  indicate  clearly 
their  concrete  meaning  and  application.  Possibly  this  marks  the 
realm  in  which  the  judges  may  wisely  look  for  guidance  to  public  senti- 
ment. But  the  record  of  the  Supreme  Court  in  dealing  with  statutes 
of  Congress  is  on  the  whole  little  open  to  criticism.  The  result  of 
Professor  Moore's  analysis  is  the  more  valuable  because  of  his  manifest 
inclination  to  judge  the  decisions  by  the  desirability  of  the  legislation 
nullified  rather  than  by  drily  logical  considerations.  His  exposition 
harmonizes  in  the  main  with  the  conclusions  of  ^Ir.  Warren  in  the 
April  number  of  this  Review  (Vol.  XIII  pp.  294-313). 

It  is  to  be  hoped  that  the  author  will  continue  his  investigation  and 
present  an  analysis  of  the  cases  in  which  state  statutes  have  been  held 
invalid.  In  his  appendices  he  has  set  forth  these  decisions,  both  chrono- 
logically and  according  to  the  states  from  which  appeal  was  taken.  He 
has  also  classified  them  on  the  basis  of  the  constitutional  clauses  which 
the  enactments  in  question  were  found  to  violate.  In  the  246  decisions 
in  which  state  statutes  or  municipal  ordinances  have  been  nullified,  79 
have  been  found  obnoxious  to  the  power  of  Congress  to  regulate 
commerce,  78  to  the  limitation  against  impairing  the  obligation  of 
contracts,  19  to  the  requirement  of  due  process,  5  to  that  of  equal 
protection  and  4  to  the  ex  post  facto  clause.  In  41  of  the  decisions  no 
specific  constitutional  clause  is  referred  to,  but  these  relate  mostly 
to  encroachment  by  the  states  on  the  powers  conferred  upon  the  national 
government.  Another  profitable  field  for  the  expansion  of  the  author's 
study  is  indicated  in  Appendix  III  which  summarizes  the  decisions 
in  which  statutes  have  been  sustained.  Of  a  total  of  904,  185  cases 
sustained  statutes  of  Congress,  646,  statutes  of  a  state,  while  73  involved 
municipal  ordinances. 

A  portion  of  these  fields  which  Professor  Moore  has  surveyed  but 
not  cultivated  has  been  tilled  by  Mr.  Collins.  He  has  enumerated 
chronologically  the  604  decisions  in  which  the  Supreme  Court  has 
passed  upon  the  Fourteenth  Amendment,  and  dealt  in  detail  with  the 
65  decisions  in  which  state  action  was  inhibited.  His  main  interest 
lies  in  showing  the  eifect  of  the  amendment  upon  the  federal  system 
of  government.  As  the  important  provisions  of  the  amendment  were 
already  contained  in  the  state  constitutions,  its  only  novel  feature  was 
to  shift  "the  guarantor  from  the  State  to  the  Federal  Government." 
Although  in  1872  the  Supreme  Court  doubted  "whether  any  action 
of  a  State  not  directed  by  way  of  discrimination  against  the  negroes 
as  a  class,  or  on  account  of  their  race,  will  ever  be  held  to  come  within 
the  purview  of  this  provision,"  only  28  of  the  604  decisions  have  con- 
cerned the  negroes  as  a  class,  of  which  22  were  decided  adversely  to 
the  party  aggrieved.  The  only  result  to  the  negro  from  the  amendment 
conceived  primarily  for  his  benefit  has  been  the  theoretical  but  practi- 
cally unsubstantial  right  to  be  tried  by  a  jury  from  which  members  of 
his  race  have  not  been  excluded  on  account  of  their  color.  On  the  other 
hand,  a  corporation  has  been  the  principal  party  in  312  of  the  604 
decisions  handed  down  under  the  amendment  and  in  39  of  the  55  in- 
stances in  which  relief  was  obtained.  Mr.  Collins  presents  on  pages 
31-33  a  list  of  representative  questions  raised  under  the  amendment, 
to  buttress  his  contention  that  the  problems  are  seldom  of  more  than 
local  concern.  In  most  instances,  he  insists,  the  question  before  the  court 
is  one,  not  of  law,  but  of  governmental  policy.  The  enormity  of  the 
situation  is  thus  expressed: 
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"Five  men  have  the  power  to  declare  null  and  void,  on  the  ground  of 
governmental  policy,  a  State  law,  which  is  upheld  by  four  members  of 
the  Supreme  Court  of  the  United  States,  the  unanimous  opinion  of  the 
Supreme  Court  of  the  State ;  the  majority — or  even  unanimous — opinion 
of  both  houses  of  the  State  legislature;  and  by  the  public  opinion  of  the 
State  at  large." 

This  bogey,  however,  appears  utterly  chimerical  from  the  author's  own 
enumeration  of  the  instances  of  federal  intervention  which  have 
actually  taken  place.  It  is  interesting  to  note  that  of  these  55  inter- 
ventions, 11  were  by  virtue  of  the  equal  protection  clause,  of  which  6 
involved  the  right  of  negroes  to  sit  on  juries;  "fourteen  were  made 
under  the  equal  protection  and  the  due  process  of  law  clauses  con- 
sidered together;  and  the  remaining  thirty  were  made  under  the  due 
process  of  law  clause  alone,  two  as  deprivations  of  liberty  without 
due  process  of  law,  and  twenty-eight  as  taking  property  without  due 
process  of  law." 

Mr.  Collins,  who  is  a  member  of  the  Alabama  bar,  displays  no  regret 
that  the  Amendment  has  accomplished  little  of  its  conceived  purpose. 
He  evidently  would  not  have  sorrowed  deeply  had  it  accomplished 
nothing  at  all.  He  is  strikingly  emancipated  from  that  cast  of  thought 
sometimes  slightingly  referred  to  as  the  "lawyer's  attitude,"  and  from 
any  passion  for  the  closer  approximation  to  harmony  which  may  result 
from  centralized  and  unified  judicial  control.  As  a  substitute  for  the 
repeal  of  the  amendment,  which  he  considers  impracticable,  he  suggests 
that  Congress  amend  the  Judicial  Code  so  as  to  permit  the  Supreme 
Court  to  entertain  writs  of  error  from  state  courts  in  cases  involving 
the  Fourteenth  Amendment  only  when  the  state  court  was  divided  in 
opinion,  and  to  declare  a  state  statute  unconstitutional  under  the 
amendment  only  by  unanimous  opinion.  He  would  deprive  the  inferior 
federal  courts  of  all  power  to  "assume,  by  virtue  of  the  Fourteenth 
Amendment,  jurisdiction  of  any  injunction,  habeas  corpus,  or  any  other 
high  or  extraordinary  proceedings  by  way  of  restraint  upon,  or  inter- 
vention into,  the  activities  of  the  States."  These  changes,  it  is  urged, 
would  relieve  the  Supreme  Court  of  an  ever-increasing  burden  and 
would  eliminate  the  waste  of  time  and  money  involved  in  litigation 
under  the  amendment  in  which  nine  out  of  every  ten  litigants  fail  to 
gain  thd  relief  requested.  They  would  also  restore  home  rule  to  the 
states.  "Had  there  been  a.  rule  requiring  the  unanimous  opinion  of  the 
Supreme  Court  before  intervening  in  the  affairs  of  a  State,  only  twenty- 
four  instances  of  restraint  would  have  been  thus  put  upon  the  States 
since  the  adoption  of  the  Amendment,  the  most  of  them  being  of  minor 
importance." 

The  main  value  of  these  studies  lies  in  the  attempt,  however  im- 
perfectly executed,  to  take  stock  of  conditions  as  they  actually  are. 
The  American  system  of  judicial  control  over  legislation  is  now  before 
the  bar  of  popular  judgment.  The  issue  raised  by  the  clash  between 
myopic  veneration  and  loose  abuse  must  be  determined  by  a  sane  and 
discriminating  empiricism.  We  are  still  on  the  threshold.  We  need 
careful  accounts  of  the  practical  results  of  the  control  exercised  by  all 
our  courts  under  both  state  and  federal  constitutions.  We  need  an 
equally  impartial  analysis  of  the  merits  and  defects  of  law-making  by 
legislatures  and  by  .direct  action  of  the  electorate.  Not  until  this  has 
been  achieved,  can  we  best  know  what  to  do  and  how  to  do  it. 

Thomas  Reed  Powell. 
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Statute  Law-Making  in  the  United  States.  By  Chester  Lloyd 
Jones,  Associate  Professor  of  Political  Science  in  the  University  of 
Wisconsin.    Boston:  Boston  Book  Co.  1912.    pp.  xii,  327. 

Serious  efforts,  official  and  unofficial,  are  being  made  in  various 
parts  of  this  country  to  improve  the  form  and  content  of  our  statute 
law.  In  stating  the  need  for  such  improvement  the  author,  in  a  pref- 
ace, refers  to  the  tendency  of  drafters  of  legislation  to  ignore  constitu- 
tional limitations,  existing  statutes,  and  the  means  by  which  the  legis- 
lative purpose  may  be  made  definite  and  effective.  "As  a  consequence," 
he  says,  "we  have  a  mass  of  ill-considered  statutes  -which,  by  their  in- 
definiteness  and  failure  to  observe  constitutional  limitations,  throw 
upon  the  courts  a  burden  of  interpretation  which  forces  them  frequently 
to  resort  to  judicial  legislation  and  to  declare  the  statutes  void.  *  *  * 
The  object  of  this  book  is  to  outline  the  means  by  which  these  defects 
may  be  avoided." 

The  book  is  divided  into  three  parts ;  (1)  limitations  on  legislative 
action;   (2)   drafting  of  bills;   (3)  legislative  expedients. 

Part  1  contains  brief  chapters  on  constitutional  and  other  restric- 
tions on  the  power  of  legislatures.  Beyond  stating  the  fact  that  such 
limitations  exist,  and  discussing  the  reasons  for  and  the  general  effect 
of  them,  these  chapters  do  not  help  the  drafter  of  legislation  to  ac- 
complish that  improvement  in  our  statutes  which  the  author's  preface 
states  to  be  the  purpose  of  his  book.  The  drafter's  problem  is  to  dis- 
cover precisely  what  he  can  do  and  what  he  cannot  do  under  constitu- 
tional limitations  restricting  the  scope  or  the  form  of  legislative  action. 

Part  2  contains  the  most  useful  and  interesting  chapters  in  the  book. 
These  relate  to  particular  parts  of  statutes  and  rules  for  their  more 
definite  and  effective  expression. 

Part  3  is  devoted  to  chapters  on  expedients  for  the  enforcement  of 
legislation.  Many  of  the  author's  general  observations  with  respect  to 
the  common  expedients  are  not  related  to  their  usefulness  as  a  means 
of  securing  compliance  with  the  provisions  of  statute  law.  In  his  dis- 
cussion, for  example,  of  the  oath,  the  bond,  the  license,  the  penalty,  etc., 
he  does  not  seem  to  realize  that  in  so  far  as  the  subject  matter  of  these 
chapters  is  concerned,  these  methods  of  enforcing  Igislation  are  import- 
ant only  as  instruments  more  or  less  effective  in  different  cases  for  se- 
curing the  results  aimed  at  by  legislation.  A  discussion  of  these  sub- 
jects in  a  book  of  this  kind  should  be  confined  to  the  various  methods 
and  occasions  of  using  them  and  the  effectiveness  of  each.  For  exam- 
ple, he  gives  some  space  to  a  discussion  of  lack  of  uniformity  in  the 
several  states  in  fixing  penalties  for  crimes.  His  examples  are  taken 
from  statutes  prescribing  penalties  for  the  more  serious  felonies.  No 
one  will  deny  the  desirability  of  prescribing  a  penalty  for  the  infraction 
of  a  criminal  statute.  The  importance  of  the  subject  of  penalties  as  an 
expedient  for  enforcing  legislation  is  confined  to  the  usefulness  of  the 
penalty  in  securing  compliance  with  a  statute  which  contains  ordinary 
police  regulations. 

The  insertion  in  Part  3  of  a  general  chapter  on  Statute  Law  Mak- 
ing in  the  United  States,  giving  little  more  than  an  amplification  of 
the  preface,  indicates  the  undue  haste  in  the  preparation  of  this  volume 
which  is  characteristic  of  altogether  too  much  American  legal  and  politi- 
cal science  literature. 

Prof.  Jones'  book  adds  little,  if  anything,  to  existing  literature  on 
the  subject.  He  has  followed  very  closely  the  arrangement  of  "A 
Legislative  Hand-Book  Relating  to  the  Preparation  of  Statutes"  by 
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Ashton  R.  Willard,  published  by  Houghton,  Mifflin  &  Co.  in  1890  and 
many  of  his  chapters,  when  compared  with  Willard,  disclose  similarities 
even  in  language.  Of  the  few  chapters  not  founded  on  Willard,  one, 
relating  to  the  arrangement  of  the  subject  matter  of  bills,  is  hardly  more 
than  a  paraphrase  of  an  essay  by  George  Coode,  entitled  "Legislative 
Expression,  or  the  Language  of  the  Written  Law,"  which  first  appeared 
as  an  introduction  to  the  appendix  annexed  to  the  report  of  the  Poor 
Law  Commissioners  on  Local  Taxation,  presented  to  Parliament  in 
1843,  and  was  reprinted  in  1848  in  Vol.  44,  Law  Library,  N.  S.  The 
only  important  changes  in  Coode's  text  are  the  substitution,  for  Coode's 
illustrations,  of  examples  drawn  from  Wisconsin  statutes.  Jones  ad- 
mits his  obligation  to  Coode  in  a  foot-note,  but  this  hardly  indicates  the 
extent  to  which  he  has  depended  on  Coode  for  the  arrangement,  the 
ideas,  and  sometimes  the  very  words  of  this  chapter. 

The  book  may,  none  the  less,  serve  a  useful  purpose.  Willard  is 
now  out  of  print,  and  Coode's  text  is  inaccessible  to  the  ordinary  legis- 
lator. Their  interesting  and  instructive  suggestions  for  the  orderly 
expression  of  legislative  ix)licies  are  presented  by  Jones  in  handy,  read- 
able form.  Our  statutes  are  still  drawn  by  untrained  legislators  and 
persons  of  no  particular  experience  or  training  fitting  them  for  the 
business  of  drafting  laws,  and  such  persons  will  draft  better  statutes 
if  they  carefully  study  this  book. 

Thomas  I.  Parkinson. 

Collier  on  Bankruptcy.  Ninth  Edition.  By  Erank  B.  Gilbert. 
Albany:  Mathew  Bender  &  Co.  1912.    pp.  Ixxvii,  1513. 

Mr.  Gilberts'  fifth  production  of  Collier  on  Bankruptcy  follows  the 
same  general  plan  as  that  originally  chosen  by  the  first  author,  and 
adhered  to  by  the  other  two  editors  of  this  popular  work.  This  plan 
is  that  which  occurs  to  one  as  most  obvious  from  the  viewpoint  of  the 
Bankruptcy  Act  itself,  namely,  the  preservation  of  the  sequence  of  the 
statutory  provisions  in  this  Act. 

Indeed,  there  is  an  attitude  approaching  challenge,  in  the  present 
editor's  view  of  his  method  of  treatment,  and  the  growing  importance 
of  the  subject  as  well  as  the  number  of  commentators  upon  it,  makes 
profitable  an  examination  of  the  value  of  his  method. 

The  present  work  declares  that  the  Bankruptcy  Law  "lies  at  the 
foundation  of  the  law  and  practice  in  Bankruptcy,"  and  so,  of  course, 
judicial  decisions  upon  this  Act,  and  upon  former  similar  acts,  ought 
to  give  us  the  full  and  fair  spirit  of  the  motive  of  this  place  of  legis- 
lation. It  is  not  hard  to  find  a  few  tests  of  the  theory;  fraudulent 
transfers,  exemptions,  and  judgment  creditors'  rights,  for  example, 
occur  at  once  as  elements  of  very  great  importance  in  the  present  Law, 
and  we  get  hardly  more  than  their  mention  throughout  the  Act,  in  so 
far  as  definition  is  concerned. 

A  fraudulent  transfer  renders  an  insolvent  subject  to  bankruptcy; 
it  subjects  the  recipient  to  a  suit  for  its  nullification;  and  it  prevents 
the  discharge  of  the  bankrupt  from  his  debt;  exemption  is  the  measure 
of  mercy  that  prevents  the  total  stripping  of  the  bankrupt  for  payment 
of  debts;  and  a  judgment  creditor's  rights  are  the  means  most  valuable 
to  a  trustee  in  pursuit  of  assets  of  a  tricky  and  dishonest  debtor. 

And  none  of  these  three  is  based  on,  or  originates  in,  the  Bank- 
ruptcy Act;  centuries  of  development  of  the  general  law  give  us 
their  true  nature,  and  this  is  plainly  assumed  in  the  Act. 
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The  author's  assumption  as  above  quoted,  may  mean  either  that  the 
present  Act  originated  a  system  of  laws  and  procedure  complete  in 
itself;  or  that  the  present  Act  definitely  and  precisely  declared  what 
parts  and  what  modifications,  of  the  established  general  law  and  pro- 
cedure were  to  be  codified  into  a  Federal  Bankruptcy  Act. 

If  the  latter  is  the  truth,  we  need  no  argument  to  prove  the  absolute 
necessity  of  study  beyond  the  mere  letter  of  the  Act;  we  ought  to 
know  for  example,  what  is,  and  what  is  not,  a  fraudulent  conveyance; 
we  ought  to  know  whether  the  decision  in  the  great  case  of  Reade  v. 
Livingston  is  still  the  law  of  this  State,  or  the  general  law. 

If  it  was  the  purpose  of  Congress  to  originate  a  new  system  of  law 
and  procedure,  we  find  a  most  confusing  identity  between  the  new  defini- 
tions of  legal  terms  in  section  one  of  the  Act,  and  our  own  earlier  and 
present  day  definitions  of  the  same  terms  in  general  legal  systems. 
The  one  exception  is  the  definition  of  insolvency,  new  to  the  law,  and 
verifying  the  doctrine  that  new  departures  in  the  law  are  apt  to  be 
unworkable. 

Even  the  arrangement  of  the  sections  of  the  present  Act  seems 
proof  that  it  was  never  intended  to  be  much  more  than  a  practical  work- 
ing system,  superimposed  upon  the  great  body  of  law ;  it  clearly  presup- 
poses the  existence  of  the  broad  equitable  doctrine  of  proportionate 
division  amongst  creditors  of  the  commercial  assets  of  an  insolvent  as 
soon  as  the  proportion  is  endangered.  Note  that,  in  going  through  the 
Act,  we  find  the  bankrupt  discharged  and  sent  on  his  way  rejoicing 
in  his  new  manhood,  before  we  had  a  single  enactment  directory  of 
creditors  or  of  the  course  of  the  procedure;  moreover,  we  do  not  find 
what  rights  creditors  have  till  nearly  the  end  of  the  Act. 

To  suppose  that  Congress  would  have  originated  a  legal  system  in 
such  a  jumble  of  criss-cross  enactments  is  almost  treasonable;  to  regard 
the  Act  as  briefly  directory  of  procedure  regarding  well  known  elements 
in  an  old  established  legal  situation,  is  obviously  right.  And  for  an 
author  to  follow  the  lead  of  Congress  in  this  respect  is  also  obviously 
right;  in  so  far  as  he  follows,  there  can  be  no  possible  exception.  But 
it  is  quite  another  thing  to  imply  the  inferioity  of  that  treatment  of  the 
whole  subject  which  varies  in  two  important  respects  from  Collier's; 
first  in  laying  a  sufficiently  broad  foundation  of  general  equitable 
principles  regarding  insolvency  and  carrying  their  ramifications  through 
the  discussion  of  the  Act  as  far  as  is  necessary  to  bring  together  all 
the  parts  beajing  on  the  respective  steps  of  the  proceedings.  Not  every- 
one who  has  studied  the  subject  will  be  quite  ready  to  condemn  these 
two  points  of  independence  of  treatment. 

If,  then,  the  present  work  is  to  be  judged  as  an  exposition  of  what 
has  been  enacted  by  Congress,  it  is  a  most  pronounced  success;  it  has 
grown  with  the  decisions  even  of  the  past  two  years,  to  the  point  of 
being  practically  exhaustive  of  adjudications  interpreting  the  present 
Act.  Particularly  valuable  to  the  practitioner  are  the  citations  of  de- 
cisions under  exemptions,  priorities,,  liens  and  title  to  property.  It 
is  worth  noting  that,  while  criminality  in  the  Bankruptcy  Courts  is 
not  commonly  regarded  as  having  been  appreciably  diminished,  the 
text  regarding  oflfenses  has  required  no  material  alteration  in  the  past 
few  years;  upon  this  point  the  author's  shrewd  comment  under  section 
29  b  (5)  deserves  attention.  A  system  under  which  one  of  the  opposing 
parties  has  a  large  stake,  and  the  other  has  usually  a  large  number  of 
trifling  individual  stakes,  requires  a  frequent  display  of  the  mailed  fist 
if  the  system  is  to  be  resorted  to  in  honesty  and  fair  play ;  such  is  esaen- 
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tially  our  bankruptcy  sj'Stem,  even  with  the  theoretical  union  of  forces 
in  the  person  of  receiver  or  trustee.  The  weakness  of  the  creditors' 
position  is  said  to  have  tempted  at  times  even  a  receiver  or  a  trustee; 
the  infliction  of  most  severe  punishment  might  perhaps  help  in  restora- 
tion of  the  practical  system  to  more  general  public  respect. 

The  desire  of  Mr.  Gilbert  or  his  publishers  to  keep  the  work  within 
one  volume,  has  required  some  sacrifice  of  desirable  physical  qualities 
found  in  earlier  editions.  The  inner  margin  is  trying;  the  notes  have 
now  grown  so  important  as  to  require  larger  type  than  is  given  to  them; 
even  here,  in  the  growing  quotation  from  judicial  reasoning,  one  suspects 
the  author  of  unconsciously  adopting  a  more  constructive  attitude  than 
he  professes.  But  until  this  attitude  is  more  openly  avowed,  the  book 
is  apt  to  be  what  it  has  been,  a  most  complete  reference  work  for 
practitioners,  but  a  labyrinth  to  law  students. 

Michael  F.  Dee. 

Foreign  Companies  and  Other  Corporations.  By  E.  Hilton  Young, 
M.  A.  Cambridge,  England :    University  Press.    1912.    pp.  xii,  332. 

This  scholarly  production  deserves  careful  consideration  from  all 
who  are  interested  in  the  subjects  of  Corporations  and  Conflict  of 
Laws.  The  first  part  of  the  book  is  devoted  to  a  detailed  discussion  of 
the  status  and  capacity  of  the  juristic  person  in  Private  International 
Law.  The  second  part  deals  with  the  position  in  English  law  of  the 
foreign  corporation.  The  latter  part  is  of  primary  interest  to  the 
student  of  private  law  alone.  The  former  part  deserves  the  study 
of  the  political  scientist  as  well. 

In  his  modest  preface,  Mr.  Young  explains  that  the  seed  from  which 
germinated  his  present  study  was  the  consideration  given  by  him  to 
the  well  known  case  of  Bisdon  Iron  Works  v.  Fumess  L.  K.  [1906] 
1  K.  B.  49.  The  reviewer  can  well  understand  the  fascination.  There 
are  few  more  interesting  or  knotty  problems  in  the  entire  field  of 
corporation  law.  The  brilliant  treatment  of  this  topic  is  merely  char- 
acteristic of  the  general  excellence  of  the  volumie.  The  reviewer  ven- 
tures, however,  to  suggest  that  the  recent  American  decisions  in  Ches- 
ley  V.  Soo  Lignite  Coal  Go.  (1909)  19  N.  Dak.  18,  121  K  W.  73, 
Leyner  Engineering  Works  v.  Kepner  (1908)  163  Fed.  605,  and  Thomas 
V.  Matthiesen  (1909)  170  Fed.  362,  shed  some  slight  additional  measure 
of  light  to  guide  us. 

The  book  is  an  admirable  attempt  to  blaze  a  trail  in  a  much-tangled 
juridical  maze.  It  is,  however,  as  the  learned  author  admits,  "an  at- 
tempt rather  to  open  up  the  subject  to  discussion  than  to  provide  a 
full  or  final  solution."  There  remains,  still,  an  infinite  amount  of 
work  to  be  done.  And,  it  must  be  added,  clever  and  interesting  as  are 
Mr.  Young's  theories,  some  of  them  are  very  far,  indeed,  from  accept- 
ance, at  least  in  our  courts. 

The  style  is  lucid,  the  references — even  to  American  case  law — 
reasonably  ample,  and  the  general  make-up  of  the  work  above  criticism. 
The  author  deserves  the  thanks  of  the  profession  on  both  sides  of  the 
Atlantic. 

I.  Maurice  Wormser. 

A  Handbook  on  Election  Laws.  By  James  Hamilton  Lewis  and 
Albert  H.  Putney.   Chicago :  Illinois  Book  Exchange.  1912.  pp.  279. 

The  history  of  election  laws  constitutes  one  of  the  most  interesting 
chapters  in  legal  history.     The  origin  and  evolution  of  elections  is 
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throughout  closely  connected  with  the  creation  and  development  of 
free  political  institutions.  The  existence  or  non-existence  of  elections, 
together  with  the  character  of  the  elections  if  they  do  exist,  furnish 
a  clue  to  the  general  tone  and  character  of  the  laws  of  any  country  or 
any  period. 

This  book  gives  proof  of  the  fact  that  if  a  man  is  allowed  to  write 
the  election  laws  of  a  country,  he  need  not  worry  as  to  who  wrote  the 
Constitution.  The  great  advance  towards  fair  elections  was  that  made 
by  the  introduction  of  the  Australian  ballot  system,  the  history  and 
purposes  of  which  are  fully  discussed  in  this  volume.  A  still  more  re- 
cently developed  method  of  voting  is  that  by  voting  machines,  which 
is  still  in  an  embryonic  stage.  There  is  a  chapter  on  voting  machines 
which  is  very  illuminating. 

The  authors  show  plainly  that  the  introduction  of  the  Australian 
ballot,  of  primary  nominations  and  of  the  initiative  and  referendum, 
has  so  entirely  revolutionized  American  political  conditions  during  the 
past  quarter  of  a  century,  that  the  American  elections  and  election 
laws  with  which  the  last  generation  was  familiar  bear  almost  no  re- 
semblance to  those  of  today.  They  hold  that  the  most  enduring  work 
which  the  present  generation  will  accomplish  in  the  field  of  Jurispru- 
dence is  the  reform  of  the  election  laws. 

John  Edward  Oster. 
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SOME  LEGAL  PROBLEMS  OF  RAILROAD 
VALUATION. 

No  more  gigantic  task  has  ever  been  imposed  upon  an  admin- 
istrative body  than  that  imposed  upon  the  Interstate  Commerce 
Commission  by  President  Taft,  when  he  signed,  upon  March  i, 
1913,  the  much  discussed  amendment  to  the  Interstate  Commerce 
Act  providing  for  the  valuation  by  the  Commission  of  all  the  com- 
mon carriers  in  the  United  States.^  The  valuation  of  the  common 
carriers  involves,  aside  from  the  infinite  labor  of  valuing  lands, 
terminals,  rights  of  way,  yards,  track,  roadbed,  buildings,  shops, 
equipment,  tools,  supplies  and  all  other  physical  properties  of  the 
railroads,  a  consideration  of  most  perplexing  and  important  engi- 
neering, economic  and  legal  problems,  which  must  be  solved  by 
the  Commission  before  an  intelligent  result  can  be  presented  to 
Congress.  Although  the  engineering  problems  will  be  difficult, 
owing  to  the  seemingly  unlimited  variety  of  ideas  prevalent  among 
engineers  in  regard  to  any  particular  subject,  the  solution  of  the 
legal  problems,  or  what  they  have  aptly  called  "quasi-economic" 
problems,  will  be  of  vastly  more  importance  in  determining  the 
final  valuations. 

A  student  of  the  law  upon  this  subject  cannot  but  be  impressed 
by  the  meagreness  of  the  authorities  upon  which  the  Commission 
can  rely  in  making  its  valuation.  This  is  probably  due  to  the  fact 
that  the  courts  have  been  careful,  if  not  wary,  of  deciding  more 
than  the  actual  point  involved  in  any  particular  case,  and  that  in 
venturing  to  decide  the  legal  points  involved,  the  courts  were 
entering  upon  a  comparatively  new  and  unknown  field  of  legal 
controversy,  and  have  realized  the  dangerous  results  to  the  rail- 
roads and  the  public  from  ill  considered  or  hastily  written  prece- 
dents.   A  brief  reference  to  the  history  of  the  legal  controversies 

^Sixty-second  Congress,   Sess.   Ill,  c.  92. 
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between  the  railroads  and  the  rate  making  power  will  show  the 
comparative  novelty  of  the  questions  involved. 

After  the  Civil  War,  and  up  to  1887,  when  the  Interstate  Com- 
merce Commission  was  created,  the  freight  traffic  manager  of  a 
railroad  was  an  industrial  and  commercial  czar.  He  could  ruin 
or  make  individual  shippers,  business  firms  or  even  towns  or  cities 
by  aiding  or  handicapping  their  rivals.  Whether  or  not  the  present 
legislation  is  fair  to  the  railroads  and  to  the  present  generation  of 
railroad  men  is  a  much  discussed  question,  but  at  all  events,  the 
railroads  are  at  present  reaping  the  whirlwind  sown  a  generation 
ago.2 

In  1876  occurred  the  epoch  making  decision  of  the  Supreme 
Court  of  the  United  States  in  Munn  v.  Illinois^  in  which  it  was 
decided  that  a  state  might  fix  maximum  charges  of  common  car- 
riers and  of  various  other  businesses  devoted  to  public  use  and 
affected  with  a  public  interest.  The  decision  was  in  relation  to 
the  power  of  the  State  of  Illinois  to  fix  rates  to  be  charged  by 
warehouse  proprietors,  and  the  principles  of  the  decision,  though 
dissented  from  by  some  of  the  judges  of  the  court,  have  now  be- 
come elementary  in  our  law.  Any  doubt  as  to  whether  the  decision 
applied  specifically  to  railroads  was  dispelled  by  the  decision  in 
the  famous  "Granger  Cases"*  decided  at  the  same  term  of  the 
Court  in  regard  to  the  maximum  rates  for  transportation  by  rail- 
roads prescribed  by  the  Iowa  Legislature  of  1874. 

Since  that  time  the  right  of  a  state  to  fix  the  maximum  rates 
to  be  charged  for  the  transportation  of  persons  and  property  within 
its  own  jurisdiction,  unless  restrained  by  some  charter  or  contract, 
or  unless  what  is  done  amounts  to  a  regulation  of  foreign  or  inter- 
state commerce,  has  been  unquestioned.  No  limitations  upon  the 
effect  of  the  decision  were  suggested,  and  its  sweeping  effect  was 
pointed  out  by  Justice  Field  in  his  dissenting  opinion  in  Stone  v. 
Wisconsin :" 

"The  questions  thus  presented  are  of  the  gravest  importance, 
and  their  solution  must  materially  affect  the  value  of  property 
invested  in  railroads  to  the  amount  of  many  hundreds  of  millions, 
and  will  have  a  great  influence  in  encouraging  or  repelling  future 

'An  adequate  idea  of  the  conditions  existing  at  that  period  may  be 
obtained  from  Mr.  A.  B.  Stickney's  instructive  book  "The  Railway  Prob- 
lem,"  (1891)   D.  D.  Merrill  Company,  St.  Paul. 

'(1876)  94  U.  S.  113. 

^Chicago,  B.  &  Q.  R.  R.  Co.  v.  Iowa  (1876)  94  U.  S.  155;  Peik  v.  Chi- 
cago &  N.  W.  Ry.  Co.   (1876)   94  U.  S.  164. 
•(1876)  94  U.  S.  181,  184-5. 
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investments  in  such  property.  They  were  ably  and  elaborately 
argued  by  eminent  counsel,  and  nothing  was  omitted  which  could 
have  informed  or  enlightened  the  court.  The  opportunity  was  pre- 
sented for  the  court  to  define  the  limits  of  the  power  of  the  State 
over  its  corporations  after  they  have  expended  money  and  incurred 
obligations  upon  the  faith  of  the  grants  to  them,  and  the  rights 
of  the  corporators,  so  that,  on  the  one  hand,  the  property  interests 
of  the  stockholder  would  be  protected  from  practical  confiscation, 
and,  on  the  other  hand,  the  people  would  be  protected  from  arbi- 
trary and  extortionate  charges.  This  has  not  been  done;  but  the 
doctrine  advanced  in  Munn  v.  Illinois,  supra,  p.  113,  has  been 
applied  to  all  railroad  companies  and  their  business,  and  they  are 
thus  practically  placed  at  the  mercy  of  the  legislature  of  every 
State." 

Justice  Field  hinted,  however,  of  constitutional  limitations  upon 
the  powers  of  a  state,  from  which  the  railroads  might  derive  a  ray 
of  hope,*  and  several  years  later  his  ideas  prevailed  in  the  Court, 
and  in  the  "Railroad  Commission  Cases,"^  the  Supreme  Court  an- 
nounced : 

"From  what  has  thus  been  said,  it  is  not  to  be  inferred  that 
this  power  of  limitation  or  regulation  is  itself  without  limit.  This 
power  to  regulate  is  not  a  power  to  destroy,  and  limitation  is  not 
the  equivalent  of  confiscation.  Under  pretence  of  regulating  fares 
and  freights,  the  State  cannot  require  a  railroad  corporation  to 
carry  persons  or  property  without  reward;  neither  can  it  do  that 
which  in  law  amounts  to  a  taking  of  private  property  for  public 
use  without  just  compensation,  or  without  due  process  of  law."® 

From  the  language  of  the  Court,  the  railroads  might  gather  that 
the  state  could  "regulate"  ("regulate"  usually  is  synonymous  with 
"decrease")  rates  to  a  certain  point  marked  X,  but  that  to  pass  this 
point  was  confiscation.  The  finding  of  the  point  X  was  a  nice 
problem  for  the  Railroad  Commissions,  the  public,  the  railroads 
and  the  railroad  investor  to  ponder  over. 

The  Mississippi  Act  creating  a  Railroad  Commission,  (well 
drawn  by  able,  prophetic  lawyers,  in  view  of  subsequent  decisions), 
which  was  upheld  in  the  decision,  set  forth  a  standard  by  which 
that  illusive  point  X  between  regulation  and  confiscation  could  be 
determined,  and  directed  the  Commission  to  reduce  the  tariffs  of 
the  railroads  so  as  to  provide  an  income  "sufficient  to  allow  a  fair 
and  just  return  on  the  value  of  the  railroad,  its  appurtenances  and 
equipment." 

•P.  186. 

'(1886)  116  U.  S.  307. 

'Railroad  Commission  Cases,  supra,  331. 
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Here  we  have  for  the  first  time  a  reference  to  the  valuation 
of  the  railroads  as  a  controlling  factor  in  limiting  the  power  of  a 
state  to  reduce  rates  of  transportation. 

In  considering  the  relation  of  railroad  rates  to  the  value  of  the 
railroads,  one  cannot  but  be  impressed  by  the  theory  of  the  close 
relationship  between  the  two  urged  by  the  courts  as  a  reatriction 
upon  the  power  of  a  state,  when,  as  a  matter  of  practical  rate 
making,  probably  no  individual  rate  or  any  collection  of  rates  in 
force  upon  any  road  in  the  country  has  been  adopted  by  the  rail- 
roads themselves  with  any  regard  to  valuation  or  capitalization. 
The  theory  upon  which  rates  are  made  may  be  beyond  all  under- 
standing except  for  the  initiate,  but  in  the  main  the  controlling 
factors  have  been  the  cost  of  the  service  to  the  railroad  and  the 
value  of  the  service  to  the  shipper,  modified,  perhaps,  by  competi- 
tive conditions.  So  eminent  an  authority  as  Chairman  Martin  A. 
Knapp  of  the  Interstate  Commerce  Commission  testified  in  1899: 

"I  have  not  seen  any  instances  in  which  the  rates  have  seemed 
to  much  depend  upon  or  be  influenced  by  the  capitalization  of  the 
road.  Q.  You  have  never  seen  such  a  case?  A.  I  have  not.  The 
capitalization  of  the  railroad  I  think  cuts  no  figure  in  the  rate 
question." 

The  practical  railroad  point  of  view  was  stated  before  the  Inter- 
state Commerce  Commission,  by  President  Ripley  of  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  in  191 1 : 

"I  think  that  the  cost  of  the  service  is  only  one  of  the  items 
to  be  considered  in  the  making  of  a  reasonable  rate,  and  not  a 
very  important  item  at  that, — either  the  cost  of  service  or  the 
returns  made  on  capital.  I  think  that  while  they  may  be  con- 
sidered under  certain  conditions  they  are  remote.  *  *  *  j 
think  that  the  cost  of  the  service  has  very  little  consideration  in 
the  making  of  rates.  Rates  are  made  without  a  consciousness  on 
the  part  of  the  carrier's  agent  of  the  return  these  rates  will  bring. 
*  *  The  maker  of  the  rate  in  the  first  instance  must  make  the 
rate  such  as  to  permit  of  the  freest  intercourse  and  the  freest 
interchange  of  commodities  in  the  country,  regardless  of  capital, 
regardless  of  cost, — almost  regardless  of  cost,  but  entirely  regard- 
less of  capital." 

Then,  being  asked  as  to  whether  the  Commission  should  make 
rates  by  use  of  this  railroad  method,  he  said : 

"I  think  they  (the  Commission)  should  consider  the  value  of 
the  service  first  and  foremost  and  leave  the  cost  and  value  of  the 
properties  to  altogether  secondary  consideration." 

He  also  stated  that  in  his  view  the  making  of  freight  rates 
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"has  not,  never  did  have,  never  will  have,  never  ought  to  have, 
any  relation  to  the  capitalization  of  the  railroads."" 

Whatever  may  be  the  views  of  practical  railroad  men,  and 
although  it  may  be  conceded  that  the  valuation  of  a  railroad  plays 
absolutely  no  part  in  the  fixing  of  any  particular  individual  rate, 
the  courts  have  closely  held  to  the  opinion  that  the  rates  as  a 
whole  in  force  upon  a  railroad  could  not  be  lowered  below  a 
point  insufficient  to  yield  a  fair  return  upon  the  property.  The 
courts  have  almost  as  consistently  refused  to  make  any  hard  and 
fast  rule  as  to  how  that  valuation  was  to  be  determined,  but  have 
decided  each  case  as  it  arose  upon  the  circumstances  of  its  par- 
ticular facts,  and  have  been  careful  to  avoid  establishing  any  fixed 
or  general  basis  of  valuation. 

Indeed,  no  authoritative  legal  statement  whatever  as  to  any 
method  of  determining  the  valuation  of  a  railroad  was  made  until 
1898,  when  in  the  decision  of  the  famous  case  of  Smyth  v.  Ames,^^ 
the  Court  said,  in  an  oft  quoted  statement : 

"We  hold,  however,  that  the  basis  of  all  calculations  as  to  the 
reasonableness  of  rates  to  be  charged  by  a  corporation  maintain- 
ing a  highway  under  legislative  sanction  must  be  the  fair  value 
of  the  property  being  used  by  it  for  the  convenience  of  the  public. 
And  in  order  to  ascertain  that  value,  the  original  cost  of  construc- 
tion, the  amount  expended  in  permanent  improvements,  the  amount 
and  market  value  of  its  bonds  and  stock,  the  present  as  compared 
with  the  original  cost  of  construction,  the  probable  earning  capacity 
of  the  property  under  particular  rates  prescribed  by  statute,  and 
the  sum  required  to  meet  operating  expenses,  are  all  matters  for 
consideration,  and  are  to  be  given  such  weight  as  may  be  just  and 
right  in  each  case.  We  do  not  say  that  there  may  not  be  other 
matters  to  be  regarded  in  estimating  the  value  of  the  property. 
What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience.  On 
the  other  hand,  what  the  public  is  entitled  to  demand  is  that  no 
more  be  exacted  from  it  for  the  use  of  a  public  highway  than  the 
services  rendered  by  it  are  reasonably  worth." 

Mr.  William  J.  Bryan,  in  his  argument  for  the  State  of 
Nebraska  in  that  case,  urged  that  the  value  of  the  railroads  should 
be  measured  by  the  cost  of  reproduction  of  their  physical  proper- 
ties. No  such  ruling  was  made  by  the  Court,  which  regarded  the 
cost  of  reproduction  simply  as  one  element  in  a  number  from  which 
value  should  be  ascertained.    The  Court  refuses  to  emphasize  any 

*In  re  Advance  of  Freight  Rates,  Western  Case  (1911)  20  I.  C.  C.  Rep. 
307,  348. 

"(1898)   169  U.  S.  466,  546- 
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one  element  as  controlling,  and  even  hints  of  other  elements  of 
valuation  than  those  enumerated,  leaving  value  to  be  determined 
from  a  consideration  of  all  the  facts  in  the  best  judgment  of  the 
court  or  judicial  body  making  the  valuation. 

The  Act  providing  for  the  valuation  of  the  railroads  by  the 
Interstate  Commerce  Commission  does  little  more.  No  rule  or 
standard  by  which  the  Commission  shall  proceed  in  the  valuation 
is  prescribed,  nor  is  emphasis  given  to  any  one  element  of  value 
over  any  other,  the  draftsmen  of  the  bill  keeping  closely  under 
the  sheltering  wing  of  Smyth  v.  Ames,^^  in  requiring  investiga- 
tions into  certain  elements  of  valuation,  but  leaving  the  far  more 
difficult  problem  of  reconciling  the  various  items  and  of  determin- 
ing value  from  them  all,  to  the  judgment  of  the  Interstate  Com- 
merce Commission.  Thus  the  duty  is  imposed  of  ascertaining 
"original  cost,"  the  history  and  organization  of  the  company,  the 
moneys  received  from  issues  of  stocks,  bonds  and  other  securities, 
the  financial  arrangements  under  which  the  issues  were  made,  the 
gross  and  net  earnings  of  the  road,  the  original  cost  of  all  lands 
and  rights  of  way,  and  their  present  value,  and  separately  the  orig- 
inal and  present  cost  of  condemnation  and  consequential  damages, 
the  value  of  lands  received  by  way  of  donation  from  individuals 
or  governmental  sources,  the  cost  of  reproduction  less  depreciation 
and  an  inventory  value  of  physical  property;  and  the  suffering 
Commission  is  entrusted  with  the  task  of  presenting  "an  analysis 
of  the  methods  by  which  the  several  costs  are  obtained,  and  the 
reason  for  their  differences,  if  any."  The  Commission  is  likewise 
required  to  report  separately  "other  values,  and  elements  of  value, 
if  any,  of  the  property  of  such  common  carrier,  and  an  analysis 
of  the  methods  of  valuation  employed,  and  of  the  reasons  for  any 
differences  between  any  such  value,  and  each  of  the  foregoing 
cost  values."  From  the  labyrinth  of  figures,  analyses  and  conflict- 
ing theories,  the  Commission  must  extricate  itself,  and  present  to 
Congress  annually  the  "value  of  all  the  property  owned  or  used 
by  every  common  carrier  subject  to  the  provisions  of  the  Act." 

The  value  thus  obtained,  or  the  amount  of  any  element  of 
value  such  as  cost  of  reproduction,  or  inventory  value,  must,  neces- 
sarily, from  the  nature  of  the  investigation  be  a  matter  of  opinion 
and  not  of  fact.  Such  elements  can  only  be  obtained  from  the 
opinion  evidence  of  engineers,  and  without  any  intention  of  offend- 
ing that  learned  profession,  it  is  safe  to  predict  that  upon  every 

^Supra. 
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item  of  value  hopelessly  conflicting  opinions  will  be  given  by  able 
and  experienced  engineers.  Assuming  that  the  Commission  can 
accurately  ascertain  the  total  of  certain  elements  of  value,  at  every 
stage  of  the  valuation,  there  is  also  opportunity  for  bitter  con- 
troversy between  lawyers  as  to  the  propriety  of  including  or 
excluding  certain  items  when  found.  And  the  controversy  will 
wage  principally  in  regard  to  the  intangible  elements  of  value,  such 
as  the  allowance  of  items  for  increment  in  land  values,  "contin- 
gencies," "interest  during  construction"  and  "discount  on  securi- 
ties" in  ascertaining  the  cost  of  reproduction,  and  principally, 
whether  the  value  of  franchises  shall  be  included,  and  whether 
value  as  a  whole  should  be  the  market  value  of  the  road  appraised 
as  a  going  concern. 

One  of  the  first  legal  difficulties,  however,  will  be  that  of  prov- 
ing the  "initial  cost"  to  date  of  the  railroads.  As  stated  recently 
by  the  Interstate  Commerce  Commission : 

"In  point  of  fact,  this  item  is  not  reliable.  The  present  railway 
systems  in  Official  Classification  territory  have  usually  been  formed 
by  the  combination  of  a  large  number  of  smaller  railroads  which 
were  built  as  independent  properties.  The  Baltimore  &  Ohio  sys- 
tem, for  example,  embraces  more  than  one  hundred  such  proper- 
ties. The  only  information  that  the  present  system  has  of  the 
'original  cost'  of  construction  is  that  derived  from  the  books  of 
the  various  companies  which  have  been  absorbed.  These  books 
were  seldom  accurately  kept  and  often  represent  as  money  what 
was,  in  fact,  something  else.  The  beginnings  of  these  accounts, 
therefore,  are  very  imperfect  and  unreliable."^- 

Whether  or  not  satisfactory  evidence  can  ever  be  presented 
to  the  Commission  from  the  books  of  the  railroads  as  to  their  cost 
to  date,  in  view  of  the  later  decisions  of  the  United  States  Supreme 
Court,  were  it  not  for  the  mention  of  the  initial  cost  in  the  Smyth 
V.  Ames  decision,  it  would  seem  to  many  lawyers  that  the  "original 
cost"  was  totally  irrelevant  upon  the  question  of  present  value. 
Many  of  our  roads  were  built  years  ago,  when  the  cost  of  labor 
and  materials  was  cheaper  than  now,  while  others  could  be  more 
cheaply  built  at  the  present  time  by  reason  of  improved  facilities 
available  for  the  work,  such  as  use  of  track  laying  machines, 
instead  of  laying  track  by  hand.  It  is  the  "present  value"  which 
must  be  obtained,  and  the  initial  cost  is  relevant  only  as  bearing 
on  that  value,  for  it  has  been  held  that  where  the  property  of  a 
public   service    corporation    has    appreciated    in    value,    it   is    the 

"/h   re   Advance   of    Freight   Rates,    Eastern   Case    (1911)    20   I.    C.    C. 
Rep.  257-258. 
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increased  value  which  must  be  considered  for  the  rate-making, 
and  not  the  cost.^' 

This  rule  should  work  both  ways.  If  a  railroad  was  built  at 
a  cost  of  $40,000  per  mile  in  1880  and  could  be  duplicated  to-day 
for  $20,000  per  mile,  (which  would  be  a  most  unusual  case),  should 
the  public  to-day  pay  rates  sufficient  to  yield  a  return  upon  the 
initial  cost,  because  of  the  road's  age?  No  fault  can  be  found 
with  the  language  of  a  Minnesota  decision : 

"No  guaranty  was  ever  given  by  the  state  to  the  old  road  that 
the  price  of  materials  and  the  cost  of  construction  would  not 
decline,  or  that  capital  invested  in  railroads  should  not  be  subject 
to  like  vicissitudes  as  capital  invested  in  other  enterprises.  Modern 
improvements  and  other  causes  have  continued  to  reduce  the  cost 
of  construction  of  all  kinds  of  new  plants,  and  to  reduce  the  value 
of  old  plants,  or  render  them  wholly  worthless,  and  the  state  did 
not  guarantee  that  those  causes  should  not  in  like  manner  affect 
the  capital  invested  in  railroads."^* 

In  any  event,  the  difficulty  of  proof  of  initial  cost  will  be  prac- 
tically insurmountable  because  of  incomplete  records,  changes  of 
ownership,  re-organizations,  receiverships  and  foreclosures,  and 
other  vicissitudes  through  which  practically  all  of  our  great  sys- 
tems have  passed. 

"Cost  of  reproduction"  has  been  generally  accepted  as  one  of 
the  most  important  elements  entering  into  valuations  and  a  number 
of  the  states  have  made  valuations  for  various  purposes  of  the 
railroad  systems  within  their  borders  upon  that  basis.  The  "cost 
of  reproduction"  presents  opportunities  for  bitterly  contested 
opinion  evidence  of  engineers  rather  than  legal  controversies, 
except  as  to  the  allowance  or  disallowance  of  certain  items  of 
intangible  value,  such  as  "contingencies,"  "interest  during  con- 
struction" and  "discount  on  securities." 

In  practically  every  engineering  estimate,  an  item  is  included 
for  contingencies,  for  the  majority  of  engineers  seem  habitually  to 
under-estimate  rather  than  over-estimate  the  cost  of  any  proposed 
undertaking.  Apt  illustrations  are  the  original  estimates  and  the 
final  costs  of  the  Panama  Canal  and  the  Pennsylvania  Railroad 
station  in  New  York  City.  To  cover  unforeseen  developments 
necessitating  an  increase  in  cost,  an  item  for  "contingencies"  is 
usually  included  either  at  five  or  ten  per  cent  of  the  estimated 
cost.     In  the  valuation  of  the  Minnesota  railways  by  the  State 

"Willcox  V.  Consolidated  Gas  Co.   (1909)   212  U.  S.  19. 
"Steenerson  v.  Great  Northern  R.  R.  Co.  (1897)  69  Minn.  353,  72  N.  W. 
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Warehouse  Commission,  an  item  of  five  per  cent  upon  the  entire 
cost  of  reproduction  was  allowed  by  the  engineer  of  the  Com- 
mission : 

"The  preliminary  field  work  and  surveys  upon  which  these 
estimates  are  based  is  usually  hurriedly  made;  very  little,  if  any, 
time  is  given  to  considering  the  character  of  the  material  to  be 
encountered  in  the  grading  other  than  a  very  rough  and  necessarily 
uncertain  classification  of  it,  or  of  the  character  and  extent  of  the 
water  courses  and  drainage  areas,  and  except  for  the  very  impor- 
tant bridges,  little  information  is  at  hand  as  to  the  requirements 
of  foundations,  etc.,  so  that  with  these  and  other  factors  repre- 
senting an  indeterminable  element  of  cost,  there  is  every  justifica- 
tion for  a  contingent  item  both  in  theory  and  in  practice. "^^ 

The  item  has  been  excluded  from  the  "cost  of  reproduction" 
of  a  telephone  plant  in  a  rate  case  upon  the  theory  that  no  such 
element  of  uncertainty  is  present  when  the  plant  is  actually  in 
existence,^^  and  allowed  in  the  valuation  of  a  railroad  in  a  rate 
case  tried  by  the  writer,^^  but  its  propriety  has  not  been  passed 
upon  affirmatively  by  the  Supreme  Court,  which  noted  that  such 
an  item  was  included  in-  the  valuation  of  a  water  works  plant,  but 
refused  to  pass  upon  the  propriety  thereof  ;^*  and  approved  certain 
valuations  of  railroads  containing  an  item  for  "Contingencies"  in 
the  recent  "Minnesota  Rate  Cases"^®  without  specific  comment. 
Whether  the  item  for  contingencies  will  be  allowed  by  the  Inter- 
State  Commerce  Commission  must  be  determined  by  the  Commis- 
sion itself  in  the  absence  of  controlling  judicial  authority. 

During  the  time  any  railroad  is  being  constructed  there  is  a 
loss  of  interest  upon  the  capital  invested,  which,  in  the  estimates 
of  the  cost  of  any  engineering  work,  is  allowed  and  provided  for 
by  the  item  "interest  during  construction,"  Until  the  opening  of 
the  railroad  for  business,  the  projectors  thereof  can  receive  no 
return  upon  the  capital  invested  and  loss  of  interest  on  the  capital 
engaged  in  the  undertaking  must  be  allowed  for  as  a  practical  cost. 

"Interest  during  construction"  was  allowed  by  the  court  below 
in  the  "Minnesota  Rate  Cases"^"  and  was  also  allowed  in  the  valua- 

"Supplement  to  Annual  Report  of  Railroad  &  Warehouse  Commission 
of  Minnesota    (1908)   p.  27. 

"Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver  (1911)  29  Okla.  429,  118 
Pac.   354. 

"Montana,  W.  &  S.  R.  R.  Co.  v.  Morley   (1912)    198  Fed.  991. 

"City  of  Knoxville  v.  Knoxville  Water  Co.    (1909)   212  U.   S.   i. 

"Simpson  v.  Shepard  (1913)  230  U.  S.  352. 

"Shepard  v.  Northern  Pacific  Ry.  Co.    (1911)    184  Fed.  765,  809. 
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tion  of  the  Minnesota  railroads  by  the  Minnesota  Commission  at 
the  rate  of  four  per  cent  of  the  estimated  "cost  of  reproduction,"^^ 
upon  the  estimate  that  the  necessary  funds  for  entire  construction 
would  be  employed  fully  one-half  of  the  estimated  time  of  con- 
struction. The  decision  of  the  Supreme  Court  in  the  Minnesota 
Rate  Cases^^  as  usual  avoided  ruling  specifically  upon  this  item 
because  its  decision  was  not  necessary  for  the  decision  of  the  case. 

Modern  business  is  done  almost  entirely  upon  borrowed  money. 
Rarely  has  any  railroad  in  the  United  States  been  built  except 
with  money  derived  from  the  sale  of  its  bonds,  and  rarely,  if  ever, 
has  a  railroad  in  its  constructive  days  been  able  to  obtain  full 
value  or  par  for  its  bonds.  Indeed,  in  the  majority  of  cases,  the 
promoters  have  been  compelled  to  offer  bonuses  of  stock  with  the 
bonds  to  be  able  to  borrow  the  necessary  funds  for  construction. 
Eventually,  however,  bonds  must  be  redeemed  at  par  by  the  rail- 
road, and  the  differences  between  the  prices  obtained  for  the  bonds 
and  par  is  a  distinct  loss  to  the  company.  It  is  a  practical  cost 
of  construction,  and  the  discount  on  bonds  has  been  urged  in 
several  cases  as  an  item  in  the  "cost  of-  reproduction."  In  its 
behalf  it  is  urged  that  the  law  should  take  cognizance  of  the  ordi- 
nary financial  usages  of  doing  business  upon  borrowed  money,  and 
that  if  there  were  no  construction  of  a  railroad  except  with  actual 
cash  owned  by  the  builders,  practically  no  railroad  in  the  country 
would  have  been  built  and  none  could  be  built  in  the  future  except 
by  the  great  and  powerful  railroad  systems. 

As  a  condition  precedent  to  the  allowance  of  any  such  item, 
the  court  or  any  other  body  finding  the  "cost  of  reproduction" 
should  first  find  that  the  discount  was  a  reasonable  one,  for  the 
most  powerful  argument  against  the  discount  is  that  a  railroad 
should  not  be  allowed  to  capitalize  its  own  lack  of  credit  or  poverty 
against  the  public.  Other  authorities  urge  that  while  this  item 
is  proper,  it  should  be  met  by  amortizing  the  cost  in  operating 
expenses  over  a  series  of  years  equal  to  the  life  of  the  bonds.  For 
instance,  assume  that  $100,000  ten  years  bonds  were  marketed 
at  90,  making  a  discount  of  $10,000,  it  is  urged  that  $1000  per 
year  for  ten  years  should  be  charged  off  in  operating  expenses  in 
preference  to  adding  $10,000  to  capital  account  of  cost  of  road. 

As  usual,  judicial  authority  upon  the  propriety  of  this  item 
either  in  capitalization  or  by  amortization  in  operating  expenses, 

"Supplement  to  Annual  Report  of  Railroad  &  Warehouse  Commission 
of  Minnesota   (1908)   p.  28. 
^Simpson  v.   Shepard,  supra. 
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is  scarce.  Where  the  discount  has  been  unreasonable,  it  has  been 
disallowed  ;-^  but  where  it  has  been  first  adjudged  reasonable,  the 
item  has  been  included.-*  The  New  York  Public  Service  Com- 
mission takes  the  view  that  discount  is  but  interest  in  another  form 
and  cannot  be  considered  as  cost.  The  same  view  was  taken  in 
the  valuation  of  the  New  York,  New  Haven  &  Hartford  Railroad 
Company,  in  which  the  engineer  concluded  that  the  item  was  really 
an  interest  charge  and  that  if  the  securities  could  be  sold  at  all, 
the  rate  of  interest  which  they  carried  could  be  made  such  that 
they  would  sell  at  par.^** 

In  the  Minnesota  Rate  Cases  discount  was  excluded  by  the 
Special  Master  upon  the  theory  that  if  rate-making  is  to  be  based 
on  actual  cost,  it  would  seem  such  costs  must  be  measured  by  the 
money  necessarily  expended  in  producing  the  construction  without 
regard  to  whether  those  undertaking  the  enterprise  have  the  same 
or  must  borrow  for  the  purpose, — a  matter  in  which  the  public 
has  no  concern.^^ 

A  discount  of  even  three  or  five  per  cent  upon  the  par  value 
of  an  amount  of  bonds  necessary  to  rebuild  a  great  railroad  sys- 
tem, would  be  of  such  proportions  that  its  allowance  might  effect- 
ually prevent  any  attempts  at  rate  regulation  by  a  state.  It  may 
be  considered  from  its  refusal  to  allow  discount  to  be  capitalized 
in  the  accounts  and  reports  of  the  railroads  made  to  the  Commis- 
sion, that  the  Interstate  Commerce  Commission  is  inclined  to  ex- 
clude such  an  item  from  its  estimate  of  the  "cost  of  reproduction" 
unless  compelled  to  do  so  by  the  courts. 

"Cost  of  reproduction  less  depreciation"  is  to  be  ascertained 
by  the  Commission  and  this  element  was  probably  inserted  in  the 
Act  to  meet  the  views  of  the  Supreme  Court  in  the  City  of  Knox- 
ville  case,^^  where  the  Court  pointed  out  that  if  the  property  were 
valued  upon  the  "cost  of  reproduction,"  it  would  be  the  "cost  of 
reproduction"  anew  which  would  be  controlling,  whereas  the  prop- 
erty had  been  used   for  many  years  and  had  received  a  large 

^'Lincoln  Gas  &  El.  Co.  v.  City  of  Lincoln   (1909)   182  Fed.  926,  929. 

"Montana,  W.  &  S.  R.  R.  Co.  v.  Morley,  supra;  Columbus  Ry.  &  Light 
Co.  V.  City  of  Columbus,  Report  of  Special  Master,  dated  June  8,  1905, 
Case  No.  1206,  p.  3.5,  Circuit  Court  of  the  United  States,  Southern  Dis- 
trict of  Ohio. 

^Report  relative  to  the  assets  and  liabilities  of  the  New  York,  New 
Haven  &  Hartford  R.  R.  Co.,  Massachusetts  Joint  Commission  (Febru- 
ary  15.    191 1 )    P-  88. 

^Shepard  v.  Northern  Pacific  R.  R.  Co.,  Report  of  Special  Master 
Otis   (Sept.  21,   1910)   p.  89. 

"Supra. 
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amount  of  wear  and  tear  and  was  depreciated  from  its  original 
value  when  new.  There  are  so  many  different  theories  held  by 
the  engineers  as  to  the  methods  of  determining  the  depreciation 
even  after  they  have  agreed,  which  they  do  not,  as  to  what  depre- 
ciation is,  that  no  attempt  will  be  made  to  discuss  their  differences, 
which  are  those  of  engineering  practice  and  accounting  rather  than 
of  law. 

In  the  Minnesota  Rate  Case,  the  Supreme  Court  seems  to  have 
decided  that  depreciation  invariably  exists  as  a  matter  of  law,  and 
must  be  deducted  before  value  can  be  ascertained,  although  the 
Master  had  specifically  found  as  a  fact  that  in  the  case  of  a 
railroad,  the  depreciation  was  more  than  counterbalanced  by  appre- 
ciation due  to  the  settling  of  its  track  and  roadbed,  called  "Adapta- 
tion and  Solidification"  by  the  Minnesota  Railroad  Commission. 
Judge  Sanborn  in  his  opinion  below,  said : 

"It  is  clear  that  a  new  railroad  may  appreciate  or  depreciate 
as  it  grows  older.  It  may  be  renewed,  repaired,  and  improved 
day  by  day  and  year  by  year  as  it  is  operated,  until  its  embank- 
ments become  more  solid,  its  culverts  and  bridges  firmer  and  more 
reliable,  its  ties  and  rails  more  steadfast  and  secure,  and  its  rolling 
stock  more  seasoned  and  better  adapted  to  its  service  and  to  the 
railroad  it  traverses,  and  until  the  whole  property  becomes  more 
valuable  than  it  was  when  it  was  first  constructed.  On  the  other 
hand,  its  embankments  and  its  roadbed  may  be  neglected  and  per- 
mitted to  deteriorate  by  the  action  of  rain,  snow,  and  frost,  its 
ties  may  be  allowed  to  become  partially  decayed,  its  bolts  and  rails 
loose,  and  its  rolling  stock  worn,  without  adequate  repairs,  until 
the  entire  property  suffers  great  depreciation.  Whether  at  a  given 
time  a  railroad  property  is  more  or  less  valuable  than  it  would  be 
if  it  had  just  been  constructed  is  a  question  of  fact,  that  in  a  suit 
of  this  nature  must  be  answered  by  the  evidence.  That  evidence 
in  this  case  is  that  the  railroads,  rolling  stock,  and  appurtenances 
which  constitute  the  great  transportation  machines  of  these  com- 
panies in  Minnesota  are  in  better  condition  for  use,  more  efficient, 
more  steadfast,  better  adapted  to  each  other,  than  if  their  con- 
struction was  just  completed,  that  all  depreciation  has  been  offset 
by  appreciation,  and  that  values  to  the  amounts  here  allowed  by 
the  master  have  been  added  to  the  values  of  these  properties  new, 
by  their  age,  their  repairs,  their  renewals,  their  adaptation,  and 
the  assured  efficiency  that  comes  from  constant  careful  mainten- 
ance and  operation."" 

In  spite  of  this  specific  finding  of  fact,  and  that  the  Minnesota 
Commission's  own  valuations  contained  items  to  offset  deprecia- 
tion under  the  heads  of  "Solidification  and  Adaptation"  for  the 

"Shepard  v.  Northern  Pacific  R.  R.  Co.  (1911)   184  Fed.  803,  810. 
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attainment  of  a  seasoned  and  permanent  road  bed,  Justice  Hughes 
in  the  Supreme  Court  disposes  of  the  finding  of  fact  as  apparently 
being  contrary  to  law.  It  is  not  asserted  that  the  findings  are 
contrary  to  the  evidence  or  the  weight  of  evidence.  Justice  Hughes 
says  :^® 

"We  cannot  approve  this  disposition  of  the  matter  of  deprecia- 
tion. It  appears  that  the  Master  allowed,  in  the  cost  of  reproduc- 
tion, the  sum  of  $1,613,612  for  adaptation  and  solidification  of 
road-bed,  this  being  included  in  the  item  of  grading  and  being 
the  estimate  of  the  engineer  of  the  State  commission  of  the  proper 
amount  to  be  allowed.  It  is  also  to  be  noted  that  the  depreciation 
in  question  is  not  that  which  has  been  overcome  by  repairs  and 
replacements,  but  is  the  actual  existing  depreciation  in  the  plant 
as  compared  with  the  new  one.  It  would  seem  to  be  inevitable 
that  in  many  parts  of  the  plant  there  should  be  such  depreciation, 
as  for  example  in  old  structures  and  equipment  remaining  on  hand. 
And  when  an  estimate  of  value  is  made  on  the  basis  of  reproduc- 
tion new,  the  extent  of  existing  depreciation  should  be  shown  and 
deducted.  *  *  *  And  when  particular  physical  items  are  esti- 
mated as  worth  so  much  new,  if  in  fact  they  be  depreciated,  this 
amount  should  be  found  and  allowed  for.  If  this  is  not  done, 
the  physical  valuation  is  manifestly  incomplete.  And  it  must  be 
regarded  as  incomplete  in  this  case.  Knoxville  v.  Knoxville  Water 
Co.  212  U.  S.  I,  10." 

This  excerpt  apparently  ignores  the  special  findings  of  fact 
that  any  depreciation  was  offset  by  appreciation.  How  the  valua- 
tion obtained  could  be  more  "complete"  cannot  well  be  imagined. 
If  in  fact  there  is  depreciation,  which  is  not  deducted,  manifestly 
the  physical  valuation  is  incomplete.  But  "if  in  fact"  the  roads 
have  not  depreciated  but  are  more  valuable  than  when  newly  con- 
structed, does  this  decision  mean  as  a  matter  of  law,  that  never- 
theless depreciation  must  be  deducted?  If  so,  it  is  a  very  serious 
ruling  for  the  railroads.  Many  parts  of  the  plant,  although  kept 
in  repair,  may  be,  in  fact,  nearer  the  end  of  their  life  than  when 
newly  built,  but  as  an  entity,  the  co-ordinated  whole  may  be  worth 
far  more  than  when  first  laid  down.  In  any  event,  "depreciation" 
will  be  a  serious  and  important  question  for  the  Commission  to 
determine. 

The  correct  valuation  of  railroad  real  estate  consisting  of  rights 
of  way,  yards  and  terminals  has  been  perplexing  in  many  cases, 
due  to  the  increase  of  the  value  of  the  lands  from  their  original 
cost.  In  some  cases  lands  now  immensely  valuable  were  obtained 
by  railroad  corporations  by  private  or  public  donation.    For  some 

""Simpson   v.    Shepard,   supra,   pp.    457-8. 
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time  it  was  urged  that  the  carrier  should  be  restricted  to  a  fair 
return  upon  the  initial  cost  of  the  lands  instead  of  obtaining  the 
benefit  of  the  unearned  increment,  or  an  increment  earned  in  fact 
largely  through  the  impetus  giving  to  surrounding  land  values  by 
the  location  and  construction  of  the  railroad  itself.  The  true 
economic  and  legal  view  now  is,  however,  that  a  public  service 
corporation  may  consider  the  increase  in  value  of  its  real  estate 
as  part  of  the  value  upon  which  it  is  entitled  to  a  reasonable 
return,  inasmuch  as  the  corporation  is  entitled  to  a  fair  return 
upon  the  value  of  its  property  "at  the  time  it  is  being  used  for  the 
public,"^"  and  "if  the  property,  which  legally  enters  into  the  con- 
sideration of  the  question  of  rates,  has  increased  in  value  since 
it  was  acquired,  the  company  is  entitled  to  the  benefit  of  such 
increase."^^  Upon  the  logic  of  those  decisions  the  value  of  even 
donated  lands  must  be  included  in  the  valuation  and  a  fair  return 
allowed  thereon. 

In  spite  of  the  flat  decisions  of  the  United  States  Supreme 
Court,  the  Interstate  Commerce  Commission  has  not  viewed  with 
favor  the  proposition  that  the  increase  in  value  of  real  estate  gives 
the  railroad  a  right  to  a  corresponding  increase  in  rates,  and  stated 
that  if  such  be  the  law,  then  railroad  rates  may  never  be  expected 
to  be  lower  than  they  are  at  present,  and  that  on  the  contrary, 
there  is  an  unwelcome  promise  that  the  rates  will  continuously 
advance.  Perhaps  as  a  word  of  warning  to  the  railroads  not  to- 
urge  the  proposition  too  strongly  the  Commission  further  hints 
that  the  Government  might  protect  its  people  by  taking  these 
properties  at  present,  instead  of  waiting  thirty  or  fifty  years  hence, 
when  they  will  have  multiplied  in  value  ten  or  twenty  f old.^- 

Valuation  of  railroad  rights  of  way  must  necessarily  consider 
the  question  of  liability  for  consequential  damages  to  lands  not 
taken,  as  well  as  the  cost  of  condemnation  proceedings,  and  con- 
sideration of  the  fact  that  railroads  frequently  are  compelled  to 
pay  exorbitant  prices  for  necessary  real  estate.  The  element  of 
damages  depends  necessarily  upon  the  greatly  diversified  facts 
of  each  particular  case.  Consequential  damages  to  land  not  taken 
and  condemnation  fees  make  the  lands  purchased,  or  the  valuation 
of  lands  upon  the  basis  of  the  cost  of  re-acquiring  them,  far  more 
costly  than  the  normal  value  of  the  lands  for  other  purposes. 

In  the  valuation  of  the  railroad  rights  of  way  by  the  Minnesota 

"San  Diego  Land  Co.  v.  National  City  (1899)  174  U.  S.  739.  757- 

"Willcox  V.  Consolidated  Gas  Co.  (1909)  212  U.  S.  19,  52- 

'■III   re  Advance  of   Freight   Rates,   Western  Case,  supra,  p.  340. 
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Railroad  Commission,  Mr.  Morgan,  the  engineer  of  the  Commis- 
sion, first  obtained  the  value  of  the  rights  of  way  upon  an  acreage 
basis  from  sales  of  similar  acreage  property  for  farm  purposes. 
He  then  multiplied  the  resulting  valuations  by  two  to  arrive  at 
the  value  for  railroad  purposes,  and  used  a  multiple  of  three  to 
arrive  at  the  value  of  terminals,  stating  that  such  a  method  would 
in  general  satisfy  the  conditions.  This  method  has  been  allowed 
by  the  Commissions  of  South  Dakota,  Wisconsin,  Washington  and 
Michigan,  and  received  judicial  sanction  in  two  recent  cases,^^  but 
this  theory  has  been  finally  overruled  by  the  United  States  Supreme 
Court  in  its  recent  decision  in  the  Minnesota  Rate  Case. 

In  using  the  multiple  method  of  valuation,  the  railroads  urge 
that  they  are  not  valuing  the  land  for  railroad  purposes,  but  are 
really  ascertaining  the  cost  of  purchasing  the  property  anew,  or 
figuring  upon  the  cost  of  reproducing  the  property.  The  difficulty 
is  that  such  valuations  are  made  upon  the  theory  of  the  non-exist- 
ence of  the  railroad,  although  the  premise  of  the  valuation  is  that 
the  lands  have  appreciated  over  their  original  condition  by  reason 
of  that  very  existence.  Justice  Hughes  holds  that  inasmuch  as 
the  railroads  have  the  governmental  power  of  eminent  domain,  it 
would  be  impossible  to  assume  for  the  purposes  of  a  judicial  find- 
ing that  the  companies  would  be  compelled  to  pay  more  than  the 
fair  marketable  value  of  their  lands.    He  says  :^* 

"It  is  at  once  apparent  that,  so  far  as  the  estimate  rests  upon 
a  supposed  compulsory  feature  of  the  acquisition,  it  cannot  be 
sustained.  It  is  said  that  the  company  would  be  compelled  to  pay 
more  than  what  is  the  normal  market  value  of  property  in  transac- 
tions between  private  parties ;  that  it  would  Jack  the  freedom  they 
enjoy,  and,  in  view  of  its  needs,  it  would  have  to  give  a  higher 
price.  It  is  also  said  that  this  price  would  be  in  excess  of  the 
present  market  value  of  contiguous  or  similarly  situated  property. 
It  might  well  be  asked,  who  shall  describe  the  conditions  that 
would  exist,  or  the  exigencies  of  the  hypothetical  owners  of  the 
property,  on  the  assumption  that  the  railroad  were  removed  ?  But, 
aside  from  this,  it  is  impossible  to  assume,  in  making  a  judicial 
finding  of  what  it  would  cost  to  acquire  the  property,  that  the 
company  would  be  compelled  to  pay  more  than  its  fair  market 
value.  It  is  equipped  with  the  governmental  power  of  eminent 
domain.  In  view  of  its  public  purpose,  it  has  been  granted  this 
privilege  in  order  to  prevent  advantage  being  taken  of  its  necessi- 
ties. It  would  be  free  to  stand  upon  its  legal  rights,  and  it  cannot 
be  supposed  that  they  would  be  disregarded." 

"Shepard  v.  Northern  Pacific  R.  R.  Co,  supra;  Montana,  W.  &  S.  R. 
R.  Co.  V.   Morley,  supra. 

"Simpson  v.   Shepard,  supra,  pp.  450-1. 
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Certainly  no  more  speculative  inquiry  can  be  imagined  than 
to  undertake  to  determine  what  it  would  cost  in  condemnation 
awards,  damages  and  expenses  to  condemn  the  New  York,  New 
Haven  &  Hartford  right  of  way  between  New  York  and  Boston, 
at  the  present  time,  assuming  that  it  was  to  be  acquired  anew. 
It  would  probably  equal  the  capitalization  of  the  road.  To  deter- 
mine accurately  consequential  damages  to  private  owners  would 
necessitate  a  consideration  of  every  tract  of  land  from  which  a 
part  of  the  railroad  right  of  way  was  acquired.  The  difficulties 
of  obtaining  any  result  except  an  arbitrary  guess,  which  might 
be  unfair  either  to  the  railroad  or  the  public,  are  appalling.  The 
multiple  theory,  however,  is  a  logical  outgrowth  of  the  cost  of 
reproduction  standard  urged  by  the  courts.  Even  on  the  theory 
of  "railroad  valuation"  it  is  difficult  to  ascertain  the  logic  which 
requires  a  valuation  by  reason  of  an  adaptability  for  a  certain 
purpose,  under  the  doctrine  of  Boom  Co.  v.  Patterson,^^  in  pro- 
ceedings of  eminent  domain,  and  restricts  the  value  of  a  right  of 
way  perhaps  one  hundred  feet  wide  and  one  thousand  miles  long 
to  that  of  the  surrounding  country  farm  land,  totally  ignoring  the 
peculiar  adaptability  of  such  a  remarkable  contiguous  strip  for 
railroad  purposes. 

One  item  only  mentioned  by  Justice  Harlan  in  Smyth  v.  Ames,^^ 
is  eliminated  from  the  Act,  viz : — "the  amount  and  market  value 
of  stocks  and  bonds."  Later  authorities  show  an  increasing  ten- 
dency to  disregard  the  capitalization  of  a  property  in  ascertaining 
its  present  value  for  rate  making  purposes.  In  the  earlier  cases, 
interest  on  bonded  debt  was  considered  a  fixed  charge  which 
at  any  event  the  company  was  entitled  to  earn,  thus  to  some 
extent  allowing  the  valuation  of  the  property  to  be  influenced  by 
the  amount  of  the  bonded  debt.^^  But  in  recent  years  the  amount 
of  the  bonded  debt  has  been  rejected  as  an  accurate  criterion  of 
the  value  of  the  property,  due  principally  to  the  suspicion  of  over- 
capitaUzation.  If  the  bonded  debt  be  no  criterion  of  value,  the 
amount  and  market  value  of  the  stock  must  necessarily  be  worth- 
less as  such.  The  market  value  of  the  stock  depends  somewhat 
upon  its  underlying  security,  but  is  due  principally  to  dividend 
records  which  in  turn  depend  upon  the  rates  charged  in  the  past, 
and  the  market  value  of  the  stock  could  not  logically  be  consid- 

"(1878)  98  U.  S.  403. 

"Supra. 

"Chicago  &  N.  W.  Ry.  Co.  v.  Dey  (1888)  35  Fed.  866. 
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ered  in  fixing  value.  Prices  may  rise  or  fall  from  causes  which 
have  little  or  nothing  to  do  with  the  real  value  of  the  property. 
Moreover,  the  fiat  of  a  railway  commission  as  to  rates  may  readily 
cause  a  cessation  of  dividends  and  a  depression  in  value.  Surely 
a  state  cannot  first  depreciate  the  market  value  of  stock  by  a  fiat  of 
a  railroad  commission,  and  then  assert  that  the  lowered  market 
value  of  such  securities  must  be  taken  as  a  fair  test  of  value.  We 
reach,  therefore,  the  conclusion  of  President  Hadley  of  Yale 
University,  in  the  Report  of  the  Railroad  Securities  Commission  :^* 

"In  so  far  as  the  value  of  the  property  is  an  element  in  rate 
regulation  the  outstanding  securities  are  of  so  little  evidentiary 
weight  that  it  would  probably  be  of  distinct  advantage  if  courts 
and  commissions  would  disregard  them  entirely,  except  as  a  part 
of  the  financial  history  of  the  property,  and  would  insist  upon 
direct  evidence  of  the  actual  money  invested  and  of  the  present 
values  of  the  properties." 

In  New  York  the  right  to  be  a  corporation  is  colloquially  known 
as  a  franchise.  Where,  however,  the  corporation  has  obtained 
certain  incorporeal'  rights  in  certain  localities,  such  as  the  right 
obtained  from  municipal  authorities  to  lay  down  pipes  and  mains, 
or  railroad  tracks  in  specific  streets,  these  rights  are  known  as 
special  franchises,  and  have  been  made  taxable  by  the  State  of 
New  York.  It  is  undisputed  that  such  a  special  franchise  is  prop- 
erty,^® often  of  immense  value.  Can  the  value  of  such  franchises 
be  correctly  considered  one  of  the  additional  elements  of  value 
of  a  railroad  which  must  be  counted  in  final  valuation?  Is  the 
corporation  entitled  to  a  fair  return  upon  the  value  of  such  a  fran- 
chise ? 

The  opponents  of  such  a  right  argue  with  plausibility  that  it 
would  be  most  unjust  to  allow  a  benefit  previously  received  from 
a  subdivision  of  government  to  be  thus  capitalized  against  the 
public;  that  the  value  of  an  incorporeal  franchise  depends  upon 
its  use,  so  that  if  the  company  had  charged  high  rates  in  the  past, 
the  higher  would  be  the  value  of  the  franchise,  giving  the  com- 
pany a  vested  right,  perhaps  by  reason  of  extortionate  rates  charged 
in  the  past.  On  the  other  hand,  the  corporations  urge  that  such 
franchises  are  property,  which  is  recognized  as  such  and  taxed 
as  such  by  the  public,  and  that  legally  the  franchises  are  assets 
entering  into  valuation  of  their  properties. 

In  the  litigation  over  the  eighty  cent  gas  law,  in  New  York, 

^'November  i.   191 1,  p.  38. 

""People  V.  O'Brien   (1888)    in  N.  Y.  i. 
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the  complainant  company  valued  its  special  franchises  to  maintain 
pipes  and  mains  in  the  streets  of  New  York  at  many  millions,  upon 
the  theory  that  the  right  to  maintain  such  mains  was  property 
itself  upon  which  an  income  return  might  be  demanded.  An  allow- 
ance of  $20,000,000  was  made  by  the  Special  Master.  In  the  court 
below,  Judge  Hough,  in  an  exhaustive  opinion,*"  questions  the 
propriety  of  any  allowance  at  all  for  such  an  item  as  being  inher- 
ently unsound,  and  illustrates  his  views  by  the  supposition  of  a 
franchise  granted  to  a  private  person  to  act  exclusively  as  town 
crier.  He  queries  whether  the  crier  would  be  justified  in  charging 
two  prices  for  his  proclamation — one  for  his  service  and  one  as 
return  or  income  on  his  franchise  or  right  to  perform  the  service. 
Out  of  deference  to  what  he  considered  controlling  authority,  how- 
ever, Judge  Hough  included  the  item,  though  at  a  reduced  valua- 
tion. 

The  Supreme  Court  avoided  the  responsibility  of  deciding  this 
most  important  question  by  deciding  that  no  satisfactory  evidence 
of  the  value  of  the  franchise  had  been  presented,  but  inasmuch 
as  upon  a  prior  consolidation  of  the  company's  predecessors  in 
1884,  the  franchises  had  been  included  at  the  sum  of  $7,000,000 
and  stock  had  been  issued  upon  that  valuation  with  the  permission 
of  the  State  of  New  York,  that  the  State  ought  to  recognize  the 
value  of  $7,000,000  as  part  of  the  property  upon  which  a  reason- 
able return  could  be  demanded,  but  stated  specifically : — 

"What  has  been  said  herein  regarding  the  value  of  the  fran- 
chises in  this  case  has  been  necessarily  founded  upon  its  own 
peculiar  facts,  and  the  decision  thereon  can  form  no  precedent  in 
regard  to  the  valuation  of  franchises  generally,  where  the  facts 
are  not  similar  to  those  in  the  case  before  us.  We  simply  accept 
the  sum  named  as  the  value  under  the  circumstances  stated."*^ 

The  Commission  must  state  separately  any  items  allowed  for 
valuation  of  franchises,  and  then  decide  for  itself  the  question 
undetermined  by  the  Court  as  to  the  propriety  of  the  items.  Its 
importance  cannot  be  overestimated  when  we  consider,  for  ex- 
ample, the  value  of  the  special  franchise  of  the  New  York  Central 
Railroad  to  enter  New  York  City  by  viaduct  and  tunnel  to  the 
Grand  Central  Station. 

The  question  of  the  valuation  of  franchises,  however,  is  but 
part  of  a  greater  and  most  crucial  question.  Are  the  railroads  to 
be  valued  for  ratemaking  upon  a  different  basis  than  for  taxation 

'•Consolidated  Gas  Co.  v.  City  of  New  York   (1907)    I57  Ped,  849. 
"Willcox  V.  Consolidated  Gas  Co.,  supra,  p.  48. 
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or  commercial  usage?  Are  the  railroads  entitled  to  a  fair  return 
upon  their  fair  market  value  as  entireties?  If  so,  assuming  that 
the  value  of  all  the  physical  properties  of  a  railroad  has  been  fixed 
by  cost  of  reproduction  less  depreciation,  original  cost,  physical 
inventory,  and  all  other  factors,  then  we  face  the  indisputable  fact 
that  the  value  of  a  railroad  may  be,  and  usually  is,  greater  than 
the  physical  value  by  reason  of  its  established  business,  its  organi- 
zation, and  that  it  is  a  "going  concern." 

The  market  value  of  a  well  equipped,  well  organized  railroad 
with  stable  traffic  is  far  in  excess  of  the  mere  replacement  cost 
of  its  tangible  assets.  Indeed,  the  market  value  of  many  roads 
can  be  easily  shown  to  be  entirely  independent  of  such  a  cost,  but 
depends  almost  entirely  upon  earning  capacity.  Assume,  for  in- 
stance, that  at  a  cost  of  $50,000  per  mile  in  rock,  a  road  has  been 
built  to  serve  various  mines  which  are  nearly  stripped  of  ore,  and 
that  nearby  in  the  prairie  a  road  has  been  built  at  a  cost  of  $20,000 
per  mile  which  has  a  permanent  source  of  freight, — will  cost  of 
reproduction  be  considered  in  ascertaining  which  of  the  two  is 
more  valuable  ?  Earning  capacity,  and  very  nearly  earning  capacity 
alone,  determines  value.  Must  this  fact  be  ignored  in  the  legal 
valuation  of  a  railroad  for  rate-making  purposes? 

In  accepting  the  nomination  for  the  Presidency,  William  H. 
Taft  distinguished  between  "physical"  value  and  "full"  value,  and 
"physical"  value  and  "full"  value  have  never  been  regarded  as 
synonymous.** 

""It  is  clear  that  the  physical  value  of  the  railroad  and  its  plant  is  an 
element  to  be  given  weight  in  determining  its  full  value ;  but  the  value  of 
the  railroad  as  a  going  concern,  including  its  good  will,  due  to  efficiency 
of  service  and  many  other  circumstances,  may  be  much  greater  than  the 
value  of  its  tangible  property,  and  it  is  the  former  that  measures  the  in- 
vestment on  which  a  fair  profit  must  be  allowed.  Then,  too,  the  ques- 
tion what  is  a  fair  profit  is  one  involving  not  only  the  rate  of  interest 
usually  earned  on  normally  safe  investments,  but  also  a  sufficient  allow- 
ance to  make  up  for  the  risk  of  loss  both  of  capital  and  interest  in  the 
original  outlay.  The  question  of  rates  and  the  treatment  of  railroads  is 
one  that  has  two- sides.  The  shippers  are  certainly  entitled  to  reasonable 
rates;  but  less  is  an  injustice  to  the  carriers.  *  *  *  The  proper  con- 
clusion would  seem  to  be  that  in  attempting  to  determine  whether  the  en- 
tire schedule  of  rates  of  a  railroad  is  excessive,  the  physical  value  of  the 
road  is  relevant  and  important  but  not  necessarily  a  controlling  factor." — 
Letter  of  William  H.  Taft  accepting  Republican  nomination  for  Presi- 
dency,  1908. 

"It  is  entirely  tenable  that  the  value  of  an  economically  constructed, 
judiciously  financed  and  efficiently  managed  railway  property,  or  the  con- 
tra thereof,  is  not  measured  by  its  cost,  and,  for  the  instant,  it  seems 
necessary  to  recur  to  the  elementary  that  cost  and  value  are  not  synony- 
mous and  that  the  determination  of  the  present  value  of  the  physical 
properties,  using  reproduction  cost  as  a  basis,  bears  no  relation  to  value 
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In  one  of  the  earlier  cases,  it  was  held  that  a  system  of  rates 
that  looks  to  a  valuation  of  a  railroad  fixed  on  so  narrow  a  basis 
as  the  cost  of  reproduction,  ignoring  the  established  business  and 
good  will  connected  with  the  business  and  its  favorable  location, 
denied  to  the  railroad  the  protection  of  the  Constitution.*' 

The  advocates  of  the  "physical  valuation"  of  railroads  do  not 

in  the  sense  of  utility,  or  as  an  investment."     Supplement,  Annual  Report 
Warehouse  Commission  of  Minnesota   (1908)   p.  31. 

"The  physical  valuation  is  not  a  scientific  basis  for  an  estimate  of  the 
public  w^ealth,  because  that  wealth  depends  upon  the  value  of  the  prop- 
erty as  a  'going  concern'  and  this  depends  upon  its  earning  capacity  not 
its  physical  valuation."  Report  of  Massachusetts  Joint  Commission  on  N. 
Y.,  N.  H.  &  H.  R.  R.  Co.   (Feb.   15,   191 1).  p.  55. 

"We  are  not  fixing  the  value  of  a  collection  of  ties  and  rock  and  steel 
rails,  but  of  a  railroad  equipped  and  doing  business.  What  is  that  railroad 
worth  as  a  railroad  for  the  transaction  of  a  railroad  business?"  Re  Ad- 
vances in  Freight  Rates,  Eastern  Case   (1911)   20  I.  C.  C.  Rep.  259. 

"An  established  railroad  system  may  be  worth  more  than  its  original 
cost  and  more  than  the  mere  cost  of  its  physical  reproduction.  It  has 
passed  the  initial  period  of   little  or  no  return  to  its  owners  which,   of 

freater  or  less  duration,  almost  always  follows  construction  and  is  not  in- 
requently  marked  by  default  and  bankruptcy.  The  inevitable  errors  in  its 
building  which  finite  minds  and  hands  cannot  avoid  have  been  measurably 
corrected,  time  and  effort  have  produced  a  commercial  adjustment  between 
it  and  the  country  it  was  intended  to  serve,  relations  have  been  estab- 
lished with  patrons,  and  sources  of  traffic  have  been  opened  up  and  made 
tributary.  In  other  words,  the  railroad,  unlike  one  newly  constructed,  is 
fully  equipped  and  is  doing  business  as  a  going  concern.  It  has  attained 
a  position  after  many  experiences  common  to  railroad  enterprises  which 
entail  loss  and  cost  not  paid  from  current  earnings,  and  which  corre- 
spondingly make  for  value."  Missouri,  K.  &  T.  Ry.  Co.  v.  Love  (1910) 
177  Fed.  493,  496-497-  .  ,    , 

In  the  report  of  the  Interstate  Commerce  Commission  itself,  (1888)  p. 
64,   the   Commission   states : 

"The  present  value  of  a  railroad  property  is  necessarily  very  largely 
a  matter  of  opinion  only ;  it  depends  upon  a  vast  number  of  contin- 
gencies and  uncertainties,  a  road  apparently  of  great  value  to-day  may 
soon  become  worthless  by  the  opening  of  a  competing  line  having  superior 
advantages,  or  by  the  competitive  struggle  of  other  lines  which  operate 
to  reduce  the  income  of  all ;  the  value  of  a  railroad  largely  results  from 
the  personal  characteristics  of  its  officials ;  the  policy  pursued  by  its  direc- 
tors, whether  conservative  and  economical  or  aggressive  and  daring,  is  a 
great  factor  in  the  determination  of  the  current  value  of  the  property ; 
a  railroad  property  is  not  necessarily  worth  what  it  would  cost  to  re- 
place it,  and,  on  the  other  hand,  it  may  be  worth  very  much  more  than 
that," 
and  again, 

"But  what  is  the  value  of  a  railway?  Does  not  that  value  depend  al- 
most wholly  upon  the  rate  which  it  is  permitted  to  charge?  If  the  rates 
upon  a  railway  system  are  reduced  without  thereby  stimulating  the 
movement  of  traffic,  the  value  of  the  property  is  diminished.  If  its  rates 
are  advanced  without  loss  of  traffic  the  value  of  its  property  is  increased. 
Stated  in  another  way:  The  value  of  a  railroad  depends  upon  what  it 
can  earn  upon  the  basis  of  a  reasonable  rate  and  the  reasonableness  of  a 
rate  depends  upon  the  return  it  will  yield  upon  the  value  of  the  property." 

**Metropolitan  Trust  Co.  v.  Houston  &  Texas  Ry.  Co.  (1808)  90  Fed. 
683. 
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deny  that  "physical  value"  is  not  ordinarily  "full  value."  Senator 
La  FoUette,  probably  its  foremost  advocate,  in  his  three  day  speech 
in  the  Senate  in  1906,  admitted  that  to  the  appraised  value  of  the 
tangible  assets  of  a  railroad,  the  value  of  franchises  and  of  the 
property  as  a  "going  concern"  should  be  added  to  determine  value 
for  taxation  or  commercially,  but  urged  that  there  was  a  broad 
distinction  between  valuation  for  taxation  and  for  ratemaking,  in 
that  there  was  no  element  of  an  investment  in  going  concern 
value.** 

This  argument  ignores  the  fact,  that  even  if  it  were  true  that 
there  were  no  element  of  investment  in  going  concern  value  by 
the  original  projectors  of  the  road,  neither  is  there  any  such  ele- 
ment of  investment  in  the  unearned  increment  of  land  valuations, 
which  has  been  held  to  be  a  proper  element  of  value  for  rate 
making.  Were  this  original  investment  feature  controlling,  the 
rate  of  return  allowed  any  railroad  would  depend  upon  its  original 
cost,  which  we  have  seen  is  practically  irrelevant  except  where  it 
coincides  with  the  "present  value."  There  is,  however,  an  element 
of  investment  in  "going  concern"  value.  Attention  has  been  called 
to  the  fact  that  until  an  established  business  is  acquired,  capital 
invested  often  earns  nothing,  and  the  new  venture  fails  to  make 
operating  expenses.*^  Few  industries,  if  any,  especially  railroads, 
are  self-sustaining  from  the  first  day  of  their  operation.  Usually 
the  first  few  years  operation  fails  to  produce  revenue  sufficient  for 
operating  expenses,  repairs  and  depreciation,  to  say  nothing  of 
interest  on  indebtedness  or  dividends.  Practically  every  one  of 
our  great  railroad  systems  was  a  financial  failure  at  the  start. 
Recently  constructed  railroads  in  undeveloped  territories,  such  as 
the  Western  Pacific,  show  that  the  railroad  builder  looks  to  the 
future,  and  that  for  many  years  until  the  country  is  developed, 
any  return  upon  the  initial  investment  is  out  of  the  question. 
During  the  time  of  development  there  is  a  loss  of  interest  on  the 
r;oney  actually  expended,  so  that  the  railroad  builder  does  not 
derive  as  much  advantage  from  his  labor  as  if  he  had  invested 
his  money  in  gilt-edged  bonds.  If  rates  were  to  be  charged  from 
the  beginning  sufficient  to  cover  a  return  on  the  investment  and 
a  fair  profit,  the  first  customers  or  shippers  would  be  compelled 
to  pay  rates  so  exorbitant  as  to  be  prohibitive.  The  proprietors 
of  a  newly  constructed  railroad  naturally  expect  to  recoup  the 

"Congressional    Record,   vol.   40,   No.    108,   p.   5993. 
*''Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver,  supra. 
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losses  of  interest  and  profits  sustained  during  the  time  of  develop- 
ment when  the  road  has  sufficient  customers,  when  its  organization 
is  running  smoothly,  when  its  traffic  is  stable  and  its  operating 
expenses  reduced  to  normal.  Does  the  law  require  that  the  initial 
losses  must  be  borne  by  him  who  furnishes  the  service,  and  by 
a  restriction  of  a  right  to  a  return  upon  the  amount  of  the  physical 
property  only,  inform  the  railroad  constructor  that  his  early  years 
of  struggle  shall  have  no  reward  ?  Under  such  circumstances  rail- 
road construction  is  not  an  attractive  field  for  capital.  It  would 
seem  that  the  losses  during  the  non-dividend-paying  period  of  the 
road  resemble  an  actual  investment,  and  should  be  treated  as  an 
element  of  the  going  concern  value. 

Going  concern  value  will  be  difficult  to  determine,  even  if  in- 
cluded in  the  total  valuation.  Certainly  to  say  that  the  reasonable- 
ness of  rates  depends  upon  the  return  they  yield  upon  the  fair 
value  of  the  property  used,  and  that  an  important  factor  in  the 
fair  value  of  the  property  is  an  item  of  value  based  upon  earning 
capacity  in  the  past,  makes  the  determination  of  the  amount  to  be 
allowed  for  "going  concern"  value  puzzling.  It  must  be  apparent 
that  in  considering  the  earning  capacity  to  ascertain  the  value  upon 
which  a  fair  return  may  be  allowed,  it  cannot  be  measured  by  what- 
ever rates  have  been  charged  in  the  past  but  the  earning  capacity 
should  be  ascertained  by  other  standards,  such  as  the  value  of  the 
service  rendered,  or  upon  the  basis  of  charges  for  similar  services 
by  other  railroads,  or  upon  rates  averaged  over  a  long  period  of 
years,  otherwise  the  roads  might  have  vested  rights  by  reason  of 
past  extortionate  rates.  The  conclusion  of  Justice  Hughes  in  re- 
gard to  the  apportionment  of  the  value  of  interstate  and  intrastate 
railroad  property,  would  apply  equally  to  the  determination  of 
going  concern  value : 

"The  value  of  the  use,  as  measured  by  return,  cannot  be  made 
the  criterion  when  the  return  itself  is  in  question.  If  the  return, 
as  formerly  allowed,  be  taken  as  the  basis,  then  the  validity  of  the 
State's  reduction  would  have  to  be  tested  by  the  very  rates  which 
the  State  denounced  as  exorbitant.  And,  if  the  return  as  per- 
mitted under  the  new  rates  be  taken,  then  the  State's  action  itself 
reduces  the  amount  of  value  upon  which  the  fairness  of  the  return 
is  to  be  computed."*" 

"Fair  value,"  however,  must  m/ean  "market  value."  Value  is  a 
fixed  quantity.  Value  is  indivisible  and,  logically,  the  purpose  of 
any  valuation  should  not  influence  the  amount  of  the  valuation. 

"Simpson  v.  Shepard,  supra,  p.  765. 
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In  any  event,  it  cannot  be  disputed  that  in  proceedings  by  the  law 
of  eminent  domain  by  the  sovereign  power  to  take  property  from 
individuals  directly  by  process  of  law,  the  owner  whose  property  is 
appropriated  is  entitled  to  the  market  value  thereof  as  a  going  con- 
cern. This  has  been  recognized  since  in  the  case  of  National 
Waterworks  Co.  v.  Kansas  City,"  in  a  decision  by  Justice  Brewer 
in  the  condemnation  of  waterworks. 

In  a  recent  decision  of  the  Supreme  Court  involving  the  valua- 
tion of  another  water  plant  by  appraisers  who  had  included  an  item 
of  $562,712.45  for  going  concern  value  of  a  plant  which  would 
cost  $6,200,000  to  reproduce,  the  Court  said : 

"The  value  in  equity  and  justice  must  include  whatever  is  con- 
tributed by  the  fact  of  the  connection  of  the  items  making  a  com- 
plete and  operating  plant.  The  difference  between  the  dead  plant 
and  a  live  one  is  a  real  value,  and  is  independent  of  any  franchise 
to  go  on,  or  any  mere  good  will  as  between  such  a  plant  and  its 
customers.  That  kind  of  good  will,  as  suggested  in  Willcox  v. 
Consolidated  Gas  Co.,  212  U.  S.  19,  is  of  little  or  no  commercial 
value  when  the  business  is,  as  here,  a  natural  monopoly,  with  which 
the  customer  must  deal,  whether  he  will  or  no.  That  there  is  a 
difference  between  even  the  cost  of  duplication  less  depreciation,  of 
the  elements  making  up  the  water  company  plant,  and  the  commer- 
cial value  of  the  business  as  a  going  concern,  is  evident.  Such  an 
allowance  was  upheld  in  National  Waterworks  v.  Kansas  City,  62 
Fed.  Rep.,  853.  *  *  ♦  No  such  question  was  considered  in 
either  Knoxville  v.  Knoxville  Water  Co.,  212  U.  S.,  i,  or  in  Will- 
co.v  V.  Consolidated  Gas  Co.,  212  U.  S.  19.  Both  cases  were  rate 
cases,  and  did  not  concern  the  ascertainment  of  value  under  con- 
tracts of  sale."^^ 

Here  the  Court  seems  to  hint  at  a  difference  in  valuation  under 
contracts  of  sale,  or  condemnation,  and  for  ratemaking.  But  must 
not  property  be  valued  when  taken  indirectly  without  process  of 
law  upon  the  same  basis  as  when  taken  directly  by  process  of  law  ? 
What  is  the  difference  between  direct  confiscation  by  usurpation 
and  indirect  confiscation  by  reduction  of  the  income  from  property 
which  permits  such  a  distinction?  Moreover,  the  going  concern 
item  is  not  in  addition  to  or  separate  and  distinct  from  physical 
value.  The  added  value  has  no  existence  apart  from  the  tangible 
elements  of  value.  There  is  only  one  value, — the  value  of  the 
railroad  as  it  is  being  used.  As  stated  previously  by  the  Supreme 
Court :" 

"(1894)  62  Fed.  853. 

"Omaha  v.  Omaha  Water  Co.  (1910)  218  U.  S.  180. 

•Cleveland,  C,  C,  &  St.  L.  Ry.  Co.  v.  Backus  (1894)  i54  U.  S.  439- 
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"The  value  of  property  results  from  the  use  to  which  it  is 
put  and  varies  with  the  profitableness  of  that  use,  present  and 
prospective,  actual  and  anticipated.  There  is  no  pecuniary  value 
outside  of  that  which  results  from  such  use." 

The  Court  has  as  yet,  however,  refused  to  decide  flatly  whether 
this  valuation  for  rate  making  must  exclude  any  but  the  tangible 
elements  of  value.  In  the  Knoxville  Case°°  an  allowance  of 
$60,000  had  been  made  by  the  Master  for  "going  concern,"  but  the 
Court  specifically  refused  to  decide  upon  its  propriety. 

In  the  Consolidated  Gas  Case,°^  allowance  was  made  under  the 
name  of  "good  will"  for  what  w^s  perhaps  intended  for  "going 
concern"  value,  for  the  Master  recognized  the  distinction  between 
the  ordinary  commercial  "good  will,"  such  as  attaches  to  an  old 
firm  name  or  place  of  business,  and  that  species  of  intangible  value 
which  comes  from  the  gradual  building  up  of  a  complete  organiza- 
tion in  the  successful  operation  of  a  going  concern. '- 

In  the  Supreme  Court  no  consideration  was  given  to  the  dis- 
tinction of  "good  will"  in  the  old  commercial  sense  and  "going 
concern,"  but  the  Court  held  that  "good  will"  should  not  be  valued 
by  reason  of  the  fact  that  the  company  had  a  monopoly,  and  that 
the  consumer  would  resort  to  the  "old  stand"  because  he  could 
not  get  gas  anywhere  else.  This  decision  is  upon  the  theory  that 
ordinary  "good  will"  of  commercial  usage  was  meant  by  the 
phrase,  and  evidently  not  the  established  business  value  used  by 
the  Master  and  the  court  below. 

Many  lawyers  regard  the  most  recent  decision  of  the  Court  in 
Cedar  Rapids  Gas  Light  Co.  v.  City  of  Cedar  Rapids''^  as  indicat- 
ing the  adoption  of  a  ruling  to  restrict  the  valuation  for  rate- 
making  to  the  physical  properties  alone,  when  that  question  is  so 
presented  that  it  must  necessarily  be  decided.  The  court  below  had 
particularly  excluded  allowance  of  additional  amount  for  going 
concern  value  after  finding  the  cost  of  reproduction.  Justice 
Holmes  speaking  for  the  Supreme  Court  said  :^* 

"Then  again,  although  it  is  argued  that  the  court  excluded 
going  value,  the  court  expressly  took  into  account  the  fact  that 
the  plant  was  in  successful  operation.     What  it  excluded  was  the 

"Supra. 

"Consolidated  Gas  Co.,  Special  Masters  Report,  U.  S.  Sup.  Ct.  Record, 
vol.  I,  205  et  seq. 

"(1912)   223  U.  S.  655. 

**P.  669. 
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good  will  or  advantage  incident  to  the  possession  of  a  monopoly, 
so  far  as  that  might  be  supposed  to  give  the  plaintiff  the  power  to 
charge  more  than  a  reasonable  price  (citing  Willcox  v.  Consoli- 
dated Gas  Co.,  212  U.  S.,  19,  52).  An  adjustment  of  this  sort 
under  a  power  to  regulate  rates  has  to  steer  between  Scylla  and 
Charybdis.  On  the  one  side  if  the  franchise  is  taken  to  mean  that 
the  most  profitable  return  that  could  be  got,  free  from  competition, 
is  protected  by  the  Fourteenth  Amendment,  then  the  power  to 
regulate  is  null.  On  the  other  hand  if  the  power  to  regulate  with- 
draws the  protection  of  the  amendment  altogether,  then  the  prop- 
erty is  nought.  This  is  not  a  matter  of  economic  theory,  but  of 
fair  interpretation  of  a  bargain.  Neither  extreme  can  have  been 
meant.     A  midway  between  them  must  be  hit." 

Here  we  are  back  again  at  the  pleasing  occupation  of  finding 
X,  but  this  time  we  use  the  language  "steering  between  Scylla  and 
Charybdis."  The  Court  had  an  opportunity  to  settle  this  vexing 
question  decisively  but  the  only  reference  to  this  almost  all-im- 
portant subject  in  the  controversies  between  the  railroads  and  the 
commissions  over  the  reasonableness  of  rates  is  the  paragraph 
quoted.  It  may  be  that  the  Consolidated  Gas  decision  disallowing 
good  will,  and  the  Cedar  Rapids  Case  foreshadow  the  decision  of 
the  Court  upon  the  point  when  it  is  so  presented  that  it  must 
necessarily  be  passed  upon.  But  if  the  property  is  valued  upon 
a  basis  of  reproduction,  allowance  for  going  concern  could  not 
well  be  made  simply  by  allowing  full  value  of  the  cost  of  reproduc- 
tion of  physical  units.  That  cost  would  be  as  great  if  the  property 
were  destined  to  lie  idle, — locomotive,  steel  rails  and  freight  cars 
have  to  be  paid  for  and  are  worth  as  much  intrinsically  from  a 
standpoint  of  cost  of  reproduction  when  not  in  use  as  when  used 
to  their  maximum  capacity. 

What  decision  will  be  made  of  the  matter  by  the  Interstate 
Commerce  Commission  is  difficult  to  forecast.  Upon  their  decision 
will  depend  largely  the  future  regulation  of  rates.  Many  railroad 
men  assert  that  the  appraisal  of  the  physical  properties  of  the 
railroads  will  more  than  equal  the  amount  of  their  outstanding 
securities  and  will  prove  conclusively  that  any  suspicion  of  over- 
capitalization is  not  well  founded.  It  is  interesting  to  compare 
the  recent  judicial  valuations  in  the  Minnesota  Rate  Case  with  the 
amount  of  outstanding  securities  of  the  roads  valued.  True,  in 
the  Minnesota  Rate  Case  the  valuations  of  the  Master  were  re- 
jected by  the  Supreme  Court  because  of  the  multiple  theory  of 
land  values  and  failure  to  deduct  depreciation.  How  seriously 
a  reassessment  of  those  items  would  aflFect  the  total  valuations  may 
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be  questioned,  but  the  Master  excluded  discount,  franchises,  and 
going  concern  value  and  found  only  the  value  of  railroad  assets 
of  the  Northern  Pacific  Railroad,  excluding  all  stocks  and  bonds 
owned  by  the  company,  and  property  not  devoted  to  railroad  pur- 
poses, and  excluded  the  interest  of  the  Northern  Pacific  in  the 
Spokane,  Portland  &  Seattle  R.  R.  under  construction,  or  in  the 
Big  Forks,  International  Falls  or  Minnesota  and  International 
Railways.  The  total  capitalization  upon  April  30,  1908  of  the 
Northern  Pacific  was:  Stock,  par  value,  $215,539,634.99;  bonds, 
par  value,  $190,256,577.66;  total  par  value,  $405,796,392.65;  and 
he  found  the  value  of  the  railroad  property  to  be  $452,666,489. 
The  Great  Northern,  capitalized  at  $209,962,750,  par  value  stock, 
and  $97,955,939-39  bonds,  total  $307,918,689.39,  was  found  to 
have  a  book  cost  value  of  $295,401,213,  and  would  cost  to  repro- 
duce $457,121,469.  These  figures  of  value  are  pointed  to  by  rail- 
road men  as  indicating  that  the  mere  reproductive  value  of  the 
railroads  of  the  United  States  will  reach  a  figure  far  in  advance  of 
their  capitalization.  Be  that  as  it  may,  the  Commissioners'  findings 
will  be  eagerly  awaited  both  by  the  railroads  and  the  investing 
public,  and  it  is  safe  to  predict  that  eventually  the  railroads  will 
regret  the  bitterness  with  which  they  have  fought  the  idea  of 
valuation  for  the  last  fifteen  years. 

To  impartial  observers  it  would  seem  that  the  faith  of  the  rail- 
road stockholder  and  bondholder  must  be  pinned  to  the  Interstate 
Commerce  Commission.  Valuation  cannot  be  completed  too  soon 
for  the  investing  public,  nor  Congress  act  too  speedily  to  confer 
all  jurisdiction  over  the  railroads  upon  the  Commission.  Millions 
of  ordinary  business  men  in  this  country  would  be  appalled  to  be 
subjected  to  the  control  of  not  one  but  many  governmental  agencies 
— such  as  the  Northern  Pacific  Railroad,  subject  to  rate  regulation 
by  the  Minnesota,  North  Dakota,  Wisconsin,  Montana,  Washing- 
ton and  Oregon  Railroad  Commissions  as  well  as  the  Interstate 
Commerce  Commission.  Such  a  state  of  affairs  is  intolerable. 
Railroads,  as  well  as  men,  cannot  serve  so  many  masters. 

The  investing  public,  and,  perhaps  the  railroads  themselves,  do 
not  yet  realize  the  importance  of  the  Minnesota  Rate  Case  decision 
and  the  extent  to  which  it  places  the  railroads  at  the  mercy  of  the 
various  state  ratemaking  bodies.  Whatever  may  be  the  result  of 
the  valuation  of  the  roads  as  a  whole,  successful  attack  upon  a 
schedule  of  intrastate  rates  promulgated  upon  all  interstate  roads 
has  been  made  almost  impossible.    The  great  difficulty  in  all  con- 
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fiscation  cases  involving  intrastate  state  rates  has  been  in  apportion- 
ing the  value  of  the  road  used  for  interstate  commerce  and  intra- 
state commerce,  for  where  the  business  is  both  interstate  and  intra- 
state, the  question  whether  rates  fixed  for  intrastate  commerce 
afford  a  fair  return  must  be  determined  by  considering  separately 
the  value  of  the  property  employed  in  intrastate  business  and  the 
compensation  permitted  in  that  business  under  the  rates  pre- 
scribed."' 

In  the  Minnesota  Case  the  Master  obtained  the  value  of  the 
intrastate  and  interstate  property  by  a  division  between  the  freight 
and  passenger  business  upon  the  relation  of  the  gross  revenue 
derived  from  each.  This  proportionate  division  of  the  gross  earn- 
ings is  called  by  the  court  a  "simple  method,  repeatedly  used,"  but 
it  meets  with  the  disapproval  of  the  Court,  though  no  other  or  more 
accurate  method  is  suggested.  The  operating  expenses  were  appor- 
tioned upon  an  "equated  ton  mile  basis"  in  the  case  of  freight 
expense,  and  an  "equated  passenger  mile  basis"  in  the  case  of 
passenger  expense.  The  Court  decided  that  such  general  estimates 
of  operating  expenses  incurred  in  moving  intrastate  business  were 
not  sufficient,  and  suggested  that  accounts  or  relative  cost  of  intra- 
state and  interstate  business,  giving  particulars  of  the  traffic 
handled  on  through  and  local  trains,  and  giving  data  from  which 
the  extra  cost  of  intrastate  business  could  be  determined,  might 
have  been  kept  by  the  railroads,  at  least  for  test  periods. 

When  we  consider  that  the  intrastate  and  interstate  passengers 
enter  the  same  station,  buy  their  tickets  from  the  same  agent,  ride 
on  the  same  train,  use  the  same  dining  car,  and  are  hauled  by  the 
same  locomotive  propelled  by  the  same  steam  and  watched  over 
by  the  same  crew,  the  task  set  for  the  ingenuity  of  railroad  statis- 
tical accountants  to  keep  the  expense  of  serving  them  separate, 
may  be  appreciated.  No  suggestion  as  to  how  such  accounts  may 
be  kept  is  advanced  by  the  Court,  which  observes  that,  although  it 
may  be  said  that  this  may  be  a  difficult  matter,  the  company  having 
assailed  the  rates,  was  bound  to  establish  its  case  and  it  was  not 
entitled  to  rest  on  expressions  of  judgment  when  it  had  power  to 
present  accurate  data  from  which  the  right  conclusion  might  be 
drawn.  So  far,  therefore,  as  the  relations  of  the  railroads  and  the 
intrastate  rates  of  any  particular  state  are  concerned,  we  cannot  but 
conclude  that  although  resting  theoretically  within  the  shadow  of 
the  Constitution,  the  railroads  are  really  from  the  almost  super- 

"Simpson  v-  Shepard,  supra;  Smyth  v.  Ames,  supra. 
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human  difficulties  of  proof  which  must  be  surmounted  before  a 
state  system  of  intrastate  rates  will  be  declared  invalid,  thrust 
back  to  the  age  of  Mr.  Justice  Field  when  he  wrote  the  words 
already  quoted,*'  and  may  yet  find  in  the  growing  power  of  the 
Interstate  Commerce  Commission,  so  vigorously  combatted  in  so 
many  hard  fought  legal  struggles,  their  salvation. 

Royal  E.  T.  Riggs. 
New  York. 

"Pp.  568-9. 


THE  FUTURE  OF  THE  COMMON  LAW. 

The  original  constitution  of  government  and  the  common  law 
of  the  states  composing  the  United  States  of  America  were  the 
product  of  the  inherited  and  ancient  law  of  English-speaking 
peoples.  It  was  a  common-law  and  English-speaking  people  who 
organized,  developed  and  made  possible  this  nation.  Its  subse- 
quent political  thought  and  its  influential  habit  and  traditions  have 
been  their  thought  and  their  habit  and  traditions.  Until  recently 
all  subsequent  accessions  to  the  body  politic,  so  formed  and  so 
developed,  have  been  brought  into  harmony  and  adjustment  with 
the  perhaps  unconscious,  but  none  the  less  powerful,  national 
tendencies  and  the  prevailing  national  thought  and  temper.  Thus 
far  the  nation  has  had  a  happy  development  projected  on  the  orig- 
inal lines.  The  new-comers  have  either  acquiesced  in  the  national 
tendencies,  or  have  yielded  to  the  subtle  play  of  dominant  political 
and  national  forces. 

The  Roman  or  civil  law,  in  force  in  the  Latin  parts  of  America, 
such  as  Florida  prior  to  the  Peace  of  Paris,  and  Louisiana  and 
the  other  territories  embraced  in  the  Louisiana  purchase  of  1803, 
or  in  the  countries  ceded  by  Mexico,  pursuant  to  the  Treaty  of 
Guadalupe-Hidalgo  of  1848,  was  without  influence  on  the  Federal 
Constitution  or  the  common  law  fully  established  in  the  old  United 
States  at  the  time  of  the  definitive  treaty  of  peace  with  Great 
Britain  in  1783.  The  subsequent  colonization  or  settlement  of 
the  national  domain,  called  the  Northwest  Territory,  only  extended 
the  influence  of  the  common  law  and  the  old  people  of  the  thirteen 
original  states.  It  was  their  sons  and  daughters  who  went  "West." 
Soon  after  the  Louisiana  purchase  and  the  Mexican  cessions,  there 
was  again  a  rapid  influx  of  English-speaking  peoples  from  the 
older  states  of  the  Union.  Their  solidarity  and  their  political  and 
moral  influences  speedily  subjected  the  newly  acquired  country 
to  the  original  common  law  of  the  older  states  of  the  Union,  except 
in  a  few  inconsequential  particulars  of  limited  operation. 

At  the  end  of  the  great  Civil  War  of  1861-1865,  which  served 
to  consolidate  the  nation  and  to  give  it  a  political  stability  before 
lacking,  the  people  of  the  entire  Union  were  distinctly  a  common 
law  and  an  English-speaking  people.  Their  family  relations,  their 
pursuits  and  their  elemental  rights  were  determined  by  the  defini- 
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tions  and  the  rules  of  the  old  common  law  of  all  English-speaking 
communities.  It  was  then  impossible  to  think  of  such  relations 
or  rights,  even  abstractly,  without  some  reference  to  the  prior 
history  and  the  common  law  of  the  dominant  and  original  people 
of  the  United  States.  At  school,  college  or  the  university,  in  the 
field  or  the  shop,  the  institutions  and  habits  were  inspired  by  the 
traditions  and  rules  of  the  common  law.  Statesmen  and  all  men 
of  political  influence,  the  men  of  the  various  professions  and  finally 
those  in  every  department  of  life,  thought  and  acted,  unconsciously 
perhaps,  in  the  terms  of  and  according  to  the  fundamentals  of  the 
old  common  law  of  English-speaking  peoples.  It  is  not  too  proud 
a  boast  to  affirm,  that  it  was  these  common  law  institutions  and 
their  logical  outcome  which  had  then  finally  made  the  Union  one 
of  the  greatest  political  and  moral  forces  of  the  modem  world. 

The  common  law  of  a  people  is  the  law  best  adapted  to  that 
people.  It  is  founded  on  common  consent,  and  it  tacitly  expresses 
the  long  development  and  the  slow  and  measured  growth  of  the 
legal  institutions  of  the  people  bound  by  it.  It  is  conceded  by  all 
scientific  historians,  that  the  old  common  law  of  America  con- 
tains certain  subtle  principles  which  best  make  for  freedom  and 
political  morality.  The  civil  law,  which  alone  disputes  with  the 
common  law  the  legal  hegemony  of  the  civilized  world,  coalesces 
less  easily  with  free  governments.  It  is  less  scrupulous  about  free- 
dom and  free  institutions.  The  genesis  of  political  freedom  is 
very  remote.  It  was,  I  think,  Tacitus  who  first  observed  that 
awakening  or  elementary  freedom  which  ultimately  manifested 
itself  so  strongly  and  in  better  terms  in  the  common  law  of  that 
dominant  race,  destined  long  afterwards  to  rule  beyond  the  seas. 
In  his  treatise,  De  moribus  ac  populis  Germaniae,^  Tacitus  says, 

"Reges  ex  nobilitate,  duces  ex  virtute  sumunt.  Nee  regibus 
infinita  aut  libera  potestas,  et  duces  exemplo  potius  quam  impcrio, 
si  prompti,  si  conspicui,  si  ante  aciem  agant,  admiratione  praesunt." 

The  common  law,  as  it  will  be  remembered,  took  its  rise  among 
the  primitive  and  already  mixed  people  of  old  England  as  "folk- 
law" or  peoples'  law,  its  essentials  being  determined  largely  by 
custom,  and  not  by  the  command  of  political  superiors  or  by  legis- 
lation. It  was  originally  a  rough,  practical  and  spontaneous  collec- 
tion of  Germanic  and  Norse  customs,  which  scientific  jurists  only 
ultimately  developed  into  a  harmonious  whole.  Bracton,  more 
than  a  thousand  years  after  Tacitus,  describes  wonderfully  well 

'Chapter  7. 
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the  common  law  of  England  about  the  year  1260.     At  the  begin- 
ning of  his  Commentaries  he  says  :^ 

"Cum  autem  fere  in  omnibus  regionibus  urantur  legibus  et  jure 
scripto,  sola  Anglia  usa  est  in  suis  finibus  jure  non  scripto  et  con- 
suctudine.  In  ea  quidem  ex  non  scripto  jus  vcnit,  quod  usus  com- 
probavit."  "Whereas  in  almost  all  countries  they  use  laws  and 
written  right,  England  alone  uses  within  her  boundaries  unwritten 
right  and  custom.  In  England,  indeed,  right  is  derived  from  what 
is  unwritten,  which  usage  has  approved." 

It  was  the  first  great  commentator  on  the  common  law,  Brac- 
ton,  who  first  rejected  the  Roman  definition  of  law:  "quod  principi 
placuit  legis  habet  vigor em."^  This  early  and  formal  rejection  by 
an  English  jurist  of  rare  distinction  was  a  great  step  forward  in 
the  weary  but  sure  march  of  the  common  law  towards  freedom. 

Common  law  countries,  unlike  other  countries,  have  had  no 
"reception"  of  Roman  law,  except  in  certain  peculiar  jurisdictions. 
Consequently  the  common  law  owes  very  little  to  the  civilians, 
compared  with  that  which  it  owes  to  the  rugged  and,  in  the  main, 
unscientific  sources  which  have  fed  it.  And  yet  in  retrospect  how 
beautiful,  how  harmonious,  and  how  free  from  sophistry  and 
abstractions  the  common  law  really  is !  What  splendid  texts  of 
freedom  are  enshrined  in  its  homely  phrases !  How  well  adapted 
it  is  to  the  great  and  free  peoples  who  are  bound  by  it !  The 
common  law  may  with  due  reverence  be  likened  to  the  Bible  in 
its  splendid  pronouncements  of  everlasting  truths  and  its  total 
want  of  scientific  structure.  That  there  are  yet  sociological  and 
economic  evils  to  be  remedied  in  common  law  countries  no  one 
denies.  But  this  fact  lies  outside  of  the  content  and  the  tendency 
of  the  common  law  itself.  This  much  for  the  organic  structure 
of  the  common  law  itself.  Let  us  next  glance  for  a  moment  at 
the  duty  and  function  of  the  common  law  judges,  as  contrasted 
with  the  judge  known  to  countries  subject  to  the  civil  law. 

The  common  law  never  entertained  the  conception  that  a  judge 
was  a  law-maker  or  "legislator."  In  respect  of  his  contemplation 
of  the  law  of  the  land,  the  common  law  judge  is  very  differently 
situated  from  the  legislator  known  to  the  common  law.  It  is  the 
latter  who  must  keep  ever  in  mind  the  changing  needs  and  advant- 
ages of  the  people  at  large.  How  differently  situated  is  the  com- 
mon law  judge  who  is  the  servant  and  not  the  master  of  the  law. 
The  common  law  judge  may  only  ascertain  what  the  law  is,  and 
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then  he  must  apply  it  fairly  and  impartially.  He  is  not  allowed 
to  remodel  it  on  some  arbitrary  and  indeterminate  theory  of  his 
own.  The  rights  of  the  parties  under  the  existing  law  alone  con- 
cern the  just  common  law  judge.  He  cannot  in  giving  judgment 
substitute  his  own  conceptions  for  positive  law.  If  he  should 
attempt  this,  and  ignore  the  stem  unbending  law  of  the  land,  he 
would  soon  be  discredited.  It  has  been  a  postulate  of  the  common 
law,  that  no  one  man  can  ever  legislate,  or  make  new  law.  That 
single  truth  was  the  reason  for  its  rejection  of  monarchy  in  prin- 
ciple, and  its  foundation  of  the  collective,  debating  and  governing 
bodies  known  as  "parliament,"  "assemblies"  and  "legislatures." 
The  subsequent  struggle  to  arrive  at  the  consensus  of  the  majority 
in  orderly  ways  gave  rise  to  that  greatest  of  political  institutions, 
representative  government.  Under  such  a  system  chosen  men 
meet  together  to  debate  and  deliberate  on  means  and  measures. 
Such  representative  organs  of  the  popular  will,  until  compara- 
tively recent  times,  were  with  one  or  two  exceptions  the  product 
of  common-law  countries  only.  If  persisted  in,  the  legislatures 
of  this  country,  purified  and  refined,  will  yet  attain  to  a  proud 
excellence,  provided  that  in  their  new  legislation  they  do  not  aban- 
don the  great  essentials  of  the  common  law  itself.  Few  laymen 
conceive  how  powerless  to  change  the  law  the  common-law  judge 
is  in  fact.  At  every  stage  he  is  bound  by  the  principles  of  justice 
and  fair-dealing,  deep  in  the  heart  of  the  common  law.  If  he 
err,  he  is  corrected  by  the  common  law  itself.  The  one  thing  he 
may  not  do  is  to  change  of  his  own  motion  the  law  of  his  country, 
and  this  is  well  in  a  free  land. 

Under  the  common  law,  known  to  English-speaking  peoples, 
this  has  long  been  a  free  and  a  happy  land.  But  new  forces  are 
now  arising  and  they  are  pressing  on  us  changes,  some  of  them 
radical  and  some  of  them  I  fear  subversive  in  principle.  These 
forces  may,  I  think,  be  described  as  of  two  kinds :  one  of  them 
is  often  said  to  be  due  to  the  tacit  refusal  of  vast  bodies  of  persons 
of  foreign  origin  to  subject  themselves  in  reality  to  the  national 
law  and  to  the  old  institutions  and  temper  of  the  country  which 
they  have  so  lately  chosen  for  their  own.  This  first  force  making 
for  change  contains  little  to  be  feared  for  reasons  plainly  seen  in 
our  national  history. 

At  the  time  of  the  War  of  Independence  nearly  all  the  inhabi- 
tants of  the  North  Atlantic  Colonies  were  native  born.  They 
were,  as  Franklin  said,  in  the  main,  the  descendants  of  English- 
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men  who  had  migrated  to  America  in  the  seventeenth  century. 
Few  of  the  colonists  had  in  1776  ever  been  in  the  old  country. 
This  condition  after  Independence  remained  true  of  their  descend- 
ants, who  increased  rapidly  on  the  cheap  lands  and  abundant  food 
supply  of  the  new  world.  By  this  hardy  and  homogeneous  popu- 
lation, the  common  law  was  successfully  applied  to  the  new 
political  conditions. 

Since  1820  have  come  into  the  United  States  more  than  thirty 
millions  of  other  men  from  all  parts  of  Europe.  The  English- 
speaking  accessions  from  the  British  Isles  and  Canada,  and  the 
Germanic  and  Scandinavian  people  from  Northern  Europe,  have 
been  readily  assimilated.  They  and  their  descendants  have  be- 
come, or  are  rapidly  becoming,  imbued  with  the  spirit  of  the  land. 
These  aliens  have  adopted  freely  the  speech  and  the  laws  of  the 
native  inhabitants  of  the  United  States.  The  descendants  of  this 
class  of  settlers  are  very  soon  indistinguishable  from  the  descend- 
ants of  the  original  settlers  of  the  land.  Such  accessions  as  those 
already  noticed  have  been  of  the  greatest  value  to  the  common 
country,  and  a  large  share  of  the  wealth  and  progress  of  the  United 
States  since  1830  is  due  to  them. 

But  it  is  often  said  and  feared  by  many  that  the  more  recent 
accessions  from  lower  and  Eastern  Europe  will  not  be  assimilated 
in  like  manner;  that  they  will  remain  an  alien  population  in 
language  and  habit,  and  that  they  will  ultimately  reject  or  change 
the  old  laws  and  institutions  of  the  United  States.  That  the 
newest-comers  from  Eastern  and  Southern  Europe  will  take  longer 
to  assimilate  and  to  become  imbued  with  the  national  spirit,  and 
familiar  with  the  national  laws,  is  not  unlikely;  but  that  their 
descendants  will  ultimately  reject  the  laws  and  the  customs  of 
their  new  country  is  contrary  to  experience  and  our  past  history. 
Generation  by  generation  these  aliens  too  will  soon  fade  away 
into  the  dominant  and  stronger  mass  of  the  already  mixed  popu- 
lation of  this  country.  These  last  comers  are  not  and  can  not 
be  strong  enough  to  alter,  much  less  to  subdue,  the  laws  and  the 
historic  institutions  of  this  great  country.  If  change  is  to  come 
in  our  laws  and  institutions,  it  will  be  due  to  far  subtler  causes 
than  the  peaceful  and  detached  immigration  of  settlers  from  less 
favored  lands.  The  life  of  individuals  is  very  brief,  but  the  life 
of  the  nation  is  perpetual,  and  in  due  course  the  nation  will  con- 
quer all  the  alien  elements  which  are  suffered  to  enter  it  peacefully. 
It  is  not  immigration  which  is  the  enemy  at  the  gate  of  our  old 
laws  and  institutions.    It  is  a  something  in  ourselves. 
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The  change  most  to  be  feared  in  the  ancient  laws  and  institu- 
tions of  this  country  will  not  come  from  the  peaceful  and  weary 
aliens,  toiling  in  their  newly  adopted  land ;  but  if  it  come  at  all, 
it  will  come  from  new  political  dogmas  and  new  schools  of  juristic 
thought,  openly  taught  in  the  great  universities,  and  adopted  and 
promoted  by  political  aspirants  who  see  only  the  temporary  ele- 
ments of  popularity  in  public  measures.  There  is  no  little  reason  to 
fear  that  the  people  of  this  country  may,  through  such  efforts, 
be  induced  to  mar  the  inherited  institutions  and  laws  which  have 
made  the  nation  what  it  is.  Lately  a  very  distinguished  foreign 
professor  of  law,  in  a  leading  Law  Review  of  this  country,  has 
had  the  temerity  to  announce  in  substance  that  the  original  laws 
of  this  country,  while  very  well  adapted  to  the  original  settlements 
of  this  country  by  Englishmen,  are  unfitted  for  the  "New  Europe" 
which  the  United  States  had  since  become.  This  professor  pro- 
ceeded to  advocate  a  new  system  of  jurisprudence  for  this  coun- 
try. This  system  he  calls  "supernational  law" — a  law  to  be  based 
on  Roman  law,  and  not  distinctively  based  on  the  old  common  law. 
Such  audacity  on  the  part  of  a  foreigner  would  merit  little  atten- 
tion, were  it  not  in  line  with  the  prior,  deliberate  and  revolutionary 
teachings  of  some  domestic  professors  of  law  in  several  influential 
institutions  of  learning  in  our  own  blessed  country.  Let  us  turn, 
for  a  moment,  to  these  doctrines,  first  premising  the  characteristics 
of  the  common  law  itself. 

The  common  law  is  and  always  has  been  both  original  and 
self-contained.  Common  lawyers  not  only  have  rejected  the 
juristical  speculations  of  most  philosophical  jurists  of  other 
nations,  but  they  have  a  definite  scientific  scheme  of  their  own. 
Common  lawyers  regard  legal  science  as  the  science  of  positive 
laws.  The  continent  of  Europe  furnishes  a  very  different  con- 
ception of  legal  science.  A  brief  survey  discloses  the  radical  dif- 
ference. The  "reception"  of  the  civil  law  in  Europe  produced  a 
class  of  learned  civilians  who  were  at  first  content  with  exegesis 
of  the  civil  law  by  methods  both  external  and  internal.  No  one 
questions  the  supreme  value  of  the  labors  of  this  school.  As  long 
as  the  efforts  of  such  jurists  were  so  direct  and  practical,  there 
was  no  difficulty  in  accepting  the  results  of  their  labors.  It  was 
only  when  the  continental  jurists  of  Europe  enlarged  their  horizon 
so  as  to  regard  jurisprudence  as  part  of  the  phenomena  of  the 
universe,  to  be  built  up  a  priori,  that  common  lawyers  refused  to 
follow  them.     Common  lawyers  deny,  in  short,  that  there  is  any 
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lex  Icgum.  France  alone  is  an  exception  to  the  general  statement 
that  most  of  the  continental  jurists  of  Europe  concern  themselves 
too  largely  with  the  metaphysics  of  law.  The  French  jurist  Trop- 
long  observed  this,  and  well  said,  "il  faut  laisscr  des  theories  meta- 
physiqiies  dont  la  jurisprudence  n'  a  pas  hesoin."*  This  conclu- 
sion helps  to  demonstrate  that  French  civilization  also  remains  a 
very  practical  civilization,  based  on  fact  and  experience. 

To  the  common  lawyer,  the  common  law  is  not  an  end  in  itself, 
but  a  means  of  furthering  the  convenience  of  political  societies 
subject  to  that  law.  To  the  German  jurists,  for  example,  law  is 
an  end  in  itself,  and  they  go  off  on  the  origin  of  society  and  the 
purposes  of  law ;  they  are  intensely  interested  in  the  motives  which 
first  led  men  to  regulate  conduct  by  law.  To  them  jurisprudence 
is  one  branch  of  philosophy  or  sociology.  Their  speculations  and 
theories  have  to  common  lawyers  an  odor  of  the  laboratory ;  they 
do  not  smell  of  the  common  law  work-shop.  German  jurispru- 
dence is  preeminently  a  jurisprudence  of  conceptions ;  the  juris- 
prudence of  the  common  law  is  a  jurisprudence  of  actualities. 
Common  lawyers  say,  in  substance,  that  there  is  no  such  thing 
as  a  "science  of  law"  in  the  true  meaning  of  "science."  The 
Roman  lawyer,  like  the  common  lawyer,  never  regarded  law  from 
a  purely  scientific  point  of  view.  The  Romans  did  not  speak  of 
juris  scientia,  but  of  juris  notitia,  juris  peritia,  juris  prudentia. 
As  used  by  common  lawyers  a  "science  of  law"  refers  merely  to 
the  result  of  an  orderly  research  among  a  great  mass  of  material.^ 
When  most  common  lawyers  speak  of  a  "science  of  law,"  they 
do  not  employ  "science"  in  its  true  signification  of  a  finding  of 
some  thing  which  is  and  exists  before  we  discover  it,  but  they 
use  the  term  "science"  in  its  secondary  meaning,  as  denoting  an 
organized  body  of  known  facts.®  It  has  been  well  said,  "that 
'law'  does  not  exist  until  men  make  it,  nor  does  it  exist  as  a  sub- 
ject outside  of  our  consciousness."  The  deliberate  opposition  of 
common  lawyers  to  the  continental  philosophies  of  law  is  founded 
on  the  opinion  that  "they  are  darkened  by  metaphysical  thought 
and  weakened  by  defective  analysis  of  positive  law."' 

The    common    law    never    aimed    at    abstract    definitions.      It 
reserved  itself  for  concrete  applications.    Prior  to  the  last  century 

*Des  Testaments,  23. 

"i    Chamberlain,   Foundations  of  the   Nineteenth   Century,    137,    139. 
"C/.  Amos,  Science  of  Jurisprudence,  16;  Oxford  Dictionary,  and  Encyc. 
Brit,  sub  voce  "Science." 
'is  Encyc.  Brit.  579. 
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philosophical  and  metaphysical  speculations  on  the  origins  and 
tendencies  of  law  were  almost  unheard  of  among  common  lawyers. 
According  to  the  common  lawyers  the  common  law  was  a  fact, 
not  a  theory.  The  great  modern  Commentaries  of  Blackstone 
and  Kent,  the  respective  oracles  of  the  common  law  of  the  two 
separated  peoples  most  bound  by  it,  are  almost  lacking  in  per- 
spicuous and  comprehensive  definitions  of  law  in  abstracto.  The 
first  great  commentator  on  the  common  law  was  quite  content 
to  refer  his  definition  of  lex  and  jus  to  the  civilians.*  But  in 
this  respect  Bracton  was  without  influence  on  the  subsequent 
development  of  the  jurisprudence  of  the  common  law.  It  was 
not  until  the  appearance  of  the  academic  lawyer  in  this  country, 
after  the  year  1870,  that  European  ideas  of  the  philosophy  of  law 
and  the  elements  of  jurisprudence  became  current  among  teachers 
of  law  and  in  university  circles  of  this  country.  It  is  not  strange 
that  since  then  no  really  great  book  on  the  law  of  this  country 
has  appeared  in  America.  The  law  cannot  flourish  ab  extra. 
Since  the  teachers'  hegira  to  Europe  began,  the  best  literary  work 
of  the  professional  or  classical  lawyer  of  this  country  has  been 
in  the  main  a  somewhat  attenuated,  and  not  often  profound,  repe- 
tition of  the  thought  of  the  philosophical  jurists  of  continental 
Europe.  This  is  easily  accounted  for  by  the  constant  procession 
of  our  professional  scholars  to  foreign  universities,  other  than 
French,  after  the  year  1870.  Had  our  scholars  resorted  to  the 
universities  of  France,  they  would  have  acquired  at  least  a  certain 
"Gallic  clarity"  which  is  most  valuable  to  the  discussion  of  the 
abstract  propositions  of  a  general  jurisprudence. 

The  study  of  the  Roman  law,  or  the  study  of  the  common 
law,  produces  certain  definite  results.  To  common  lawyers  the 
English  and  the  Roman  worlds  are  worlds  of  the  will,  and  there- 
fore of  law  and  politics.  Objectivity  rules  the  conceptions  of  our 
lawyers,  just  as  subjectivity  rules  that  of  modern  continental 
jurists.  To  the  common  lawyers  law  is  a  fact;  to  most  modern 
continental  jurists  law  is  an  idea.  To  common  lawyers  only  one 
aspect  of  law  is  essential,  its  formal  aspect.  To  us  Mansfield, 
Marshall,  Erskine  and  Webster  are  the  typical  men  of  law.  Yet 
probably  no  one  of  them  was  much  acquainted  with  what  the 
Germans  call  "Juristic  Encyclopedias,"  or  their  concepts,  except 
in  so  far  as  they  have  worked  these  out  for  themselves.  Every 
great  common  lawyer  has  his  own  philosophy  of  law.    Most  pro- 

"Bracton,    fol.  2b. 
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fessional  "jurists,"  as  it  is  thought,  are  behind  hand  in  common 
facts.  The  so-called  "jurists,"  pure  and  simple,  are  not  well 
trained  to  fight  in  the  arena  of  common  life.  Few  of  them,  for 
instance,  could  conduct  a  masterly  cross-examination,  which  has 
done  more  to  expose  fraud  and  to  defeat  injustice  than  all  the 
philosophies  of  the  jurists.  Most  "jurists"  hate  law  as  an  art, 
and  love  only  its  speculative  side.  The  true  man  of  law,  the  plain, 
practising,  busy,  useful  lawyer,  has  little  time  for  philosophical 
tangles;  he  is  otherwise  engaged  as  a  champion  in  the  actual 
battles  of  legal  life,  avenging  the  wronged  and  the  injured,  and 
defending  the  accused.  These  after  all  are  the  great  problems 
of  our  common  lawyers.  The  best  mode  to  solve  such  problems 
is  learned  by  actual  practice.  To  actual  lawyers  law  is  an  art, 
a  high  and  difficult  art,  but  not  a  "science."  It  can  no  more  be 
learned  from  books  than  the  fine  art  of  painting  can  be  learned 
from  works  on  optics  and  the  chemistry  of  colors.  Set  as  a  pre- 
lude to  more  concrete  studies  "juristic  surveys"  are  highly  useful. 
A  "juristic  survey"  or  encyclopedia  is  a  unified  exposition  of  legal 
science,  or  the  science  which  professes  to  reduce  jural  phenomena 
to  order  and  coherence.  The  dogmatics  should  not  engross,  as 
they  do,  almost  the  entire  academic  year  in  our  law  schools.  Com- 
mon lawyers  have  produced  some  profound  analyses,  or  juristic 
surveys,  which  best  answer  the  purpose  of  the  students  of  the 
common  law.  To  a  stranger,  however  learned,  there  is  apt  to  be 
something  very  illusive  in  a  foreign  system  of  law. 

There  is  but  one  system  of  law,  in  practical  efficiency  worthy 
to  be  placed  by  the  side  of  the  common  law,  and  that  is  Roman 
law.  The  common  law,  like  Roman  law,  is  isolated  in  origin  and 
has  a  perfectly  natural  and  harmonious  development  ah  intra  and 
not  ah  extra.  If  we  regard  all  English-speaking  peoples  as  prac- 
tically one  in  legal  tradition  and  development,  the  last  statement 
remains  true  of  the  American  common  law,  which,  while  it  in 
some  respects  is  "jus  receptum,"  rather  than  strict  common  law, 
nevertheless,  is  a  national  law  by  real  tradition.  In  so  far  as 
"freedom"  is  a  characteristic  outcome  of  the  common  law  itself, 
the  American  common  law  may  be  said  to  present  the  better  devel- 
opment of  the  tradition.  If  left  alone  to  develop  itself,  American 
common  law  will  in  future  ages  probably  surpass  all  other  exposi- 
tions of  freedom  and  social  justice.  The  content  is  all  here  and 
only  awaits  a  further  perfecting.  It  needs  no  assistance  from 
without.     Indeed  such  assistance  may  be  very  prejudicial  to  the 
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future  development  of  our  national  common  law.  The  political 
institutions  of  any  country  are  a  reflex  of  its  jurisprudence,  and 
those  of  this  country  are  in  harmony  with  its  law.  I  am  not 
ashamed  to  prefer  the  law  of  my  own  land,  with  all  its  imperfec- 
tions, to  any  foreign  system  or  theory  of  law. 

The  preceding  paragraph  reluctantly  adopted  the  phrase  "social 
justice."  These  two  words,  "Social  Justice,"  are  now  so  much 
in  the  air,  and  they  seem  to  express  so  much  that  is  vague  to  those 
who  lead  in  the  political  thought  of  the  moment,  that  they  demand, 
if  for  that  reason  only,  some  allusion  in  a  paper  on  the  common 
law.  Social  justice  stands  for  a  new  legal  and  political  philosophy. 
The  serious  side  of  this  so-called  "social  justice"  is  that  to  some 
of  our  recent  American  professors  of  law  it  stands  for  a  new 
organon  or  new  legal  instrument,  by  means  of  which  they  would 
subvert  the  common  law  of  the  land.  The  important  question  for 
us  all  is,  whether  such  efforts  should,  in  reason,  prevail. 

The  history  of  law  teaches  us  that  legal  philosophers  find  their 
congenial  homes  in  schools  of  law.  It  is  a  well  known  fact  that 
"law  schools,"  or  the  formal  schools  for  the  teaching  of  the  com- 
mon law,  have  long  flourished  in  the  United  States.  In  this  par- 
ticular this  country  unconsciously  imitates  Roman  legal  develop- 
ment, rather  than  that  of  common-law  England.  Doubtless  in 
ages  yet  to  come  certain  profound  and  influential  legal  philosophies 
will  in  this  country  be  associated  with  particular  schools  of  law. 
No  thoughtful  student  of  institutions  can  underrate  the  import- 
ance of  particular  schools  of  law  on  the  future  of  the  jurispru- 
dence of  this  country.  Nor  should  we  deride  the  philosophies  of 
such  schools,'  for  they  are  destined  to  play  a  large  part  in  the 
national  development.  True  "social  justice"  does  not  differ  from 
the  justice  of  the  common  law,  but  the  postulates  of  the  common 
law  regard  the  new  political  philosophy,  summed  up  under  the 
name  of  "social  justice,"  as  to  some  extent  social  injustice. 

It  is  a  philosophy  of  law,  then,  which  has  furnished  the  most 
recent  additions  to  the  catch-words  of  the  politicians.  Few  of 
the  present  catch-words  of  the  politicians  are  entirely  new.  It 
was  the  Italian  Mazzini  and  the  Central  European  Democracy 
of  1849  who  first  employed  the  term  "Progressives"  and  came 
out  for  the  "Progress  of  Humanity.""  The  new  sociological  juris- 
prudence, called  shortly  "social  justice,"  is  only  the  latest  cheap 
furnisher  of  the  catch-words  and  mimic  war-cries  of  the  politi- 
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cians.  But  I  venture  to  affirm  that  it  is  not  to  sociological  juris- 
prudence that  this  nation  will  owe  its  future  greatness,  but  to  the 
common  law,  that  unfathomable,  unending  ocean  of  legal  con- 
ceptions and  political  truths  which  make  for  freedom.  Every 
one  who  opposes  the  new  notions  of  the  sociological  jurisprudents 
is  not  steeped  in  obscurantism.  What  we  want  is  an  orderly  pro- 
gress to  "social  justice,"  on  true  and  tried  principles,  consistent 
with  the  national  law.  If  the  ends  and  aims  of  the  new  philosophy 
of  law  are  unsound,  or  not  reconcilable  with  the  history  and  ends 
of  the  old  common  law  of  this  great  country,  it  is  surely  a  matter 
for  concern  when  professors  of  law  proclaim  it  in  our  schools 
of  law. 

The  much  sounded  phrase  "social  justice"  is  part  of  the  appa- 
ratus of  the  new  legal  philosophy,  called  "sociological  jurispru- 
dence." The  main  dogma  advanced  by  this  school  is,  that  "legal 
science  ought  to  be  founded  upon  generalizations  from  a  descrip- 
tive sociology."  It  is  denied  by  its  adherents,  that  sociological 
jurisprudence  is  concerned  only  with  legislation,  although  it  is 
most  apparent  that  it  ought  to  be  classed  as  a  philosophy  of  legis- 
lation. In  modem  Roman  law  the  distinction  between  legislation 
and  juristic  application  is  often  confused.  The  jurist  Rudolph 
Stammler  in  his  "Die  lehre  von  dem  richtigen  Rechte,"  published 
in  1902,  is  the  chief  exponent  of  the  new  jurisprudence,  which, 
as  it  is  claimed  by  its  adherents,  alone  furnishes  the  foundation 
of  the  art  of  applying  legal  rules  consistently  with  social  justice. 
In  other  words  it  is  Stammler  who  is  the  exponent  of  the  new 
legal  philosophy  called  "social  justice."  The  laudable  efforts  of 
a  foreign  jurist  of  distinction  to  furnish  to  his  countrymen  the 
abstract  principles  of  "social  justice"  is  only  mischievous  when 
it  is  attempted  to  use  it  in  order  to  subvert  the  principles  of  the 
ancient  law  of  English-speaking  peoples,  and  to  seduce  the  officers 
of  that  law  from  their  plain  obedience  to  duty. 

The  statement,  that  the  common  law  rejects  the  conception 
that  a  common  law  judge  is  a  legislator,  has  already  been  advanced 
in  these  pages.  Common  law  judges  cannot  apply  the  common 
law  on  any  theory  not  contained  in  the  common  law  itself,  even 
if  that  theory  is  dubbed  by  the  high-sounding  name,  "social  jus- 
tice." To  common  lawyers  the  common  law  is  "social  justice," 
or  if  not  ideally  so,  in  some  few  particulars,  it  rests  with  our 
legislators  alone  to  change  the  ancient  law,  so  that  it  shall  better 
conform  with  equity  and  abstract  justice.     It  has  been  well  said 
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by  a  common  lawyer/"  "The  common  law  is  always  subject  to  the 
controlling  power  of  the  statute  law."  This  is  ,a  fundamental 
proposition  or  concept  of  the  common  law  itself.  We  need  have 
no  fear  that  in  time  to  come,  as  in  time  past,  the  legislature  will 
not  make  the  common  law  conform  to  the  best  ideals  of  social 
justice,  without  subverting  the  constitution  and  the  entire  common 
law  of  the  land,  as  the  modern  professors  of  "social  justice"  would 
have  our  judges  do  if  the  new  philosophy  is  allowed  to  prevail. 
We  should  remember  that  it  is  the  old  political  philosophy,  per- 
vading the  common  law,  which  has  made  English-speaking  peoples 
the  real  leaders  of  the  world  in  the  long  fight  for  political  free- 
dom. In  that  old  system  the  common  law  judge  is  never  a  legis- 
lator or  an  innovator.  He  can  only  apply  the  common  law  of  the 
land  as  he  received  it  from  constituted  authority.  He  is  forbid- 
den to  enter  into  the  new  controversies  of  the  schools.  That  privi- 
lege is  reserved  for  the  legislatures  known  to  the  common  law. 

What  then  is  it  that  the  common  law  alone  expresses?  The 
common  law  is  the  expression  and  result  of  the  accumulated 
experience  of  English-speaking  peoples.  It  is  the  sum  of  all  the 
rights,  customs,  habits  and  liberties  of  the  English-speaking  people 
of  this  country,  and,  indeed,  of  the  world.  The  history  of  law 
tells  us,  that  when  the  Roman  Empire  went  down  to  destruction, 
modern  society  was  reconstructed  out  of  the  rich  fragments  of 
its  noble  law.  The  common  law  in  turn  expresses  for  us  the 
traditional  convictions  of  this  nation.  It  is  the  sum  of  the  count- 
less rules  which  regulate  the  life  of  the  American  people.  It  regu- 
lates every  civil  act  of  the  individual  citizen  from  the  cradle  to 
the  grave.  So  important  is  the  common  law  that  if  all  the  statutes 
were  swept  away  to-morrow,  the  nation  could  go  on  in  an  orderly 
manner,  perhaps  not  so  well,  but  well  enough  for  the  time  being. 
On  the  other  hand,  if  the  common  law  were  to  disappear,  the 
statutes  would  be  meaningless,  and  public  order  must  come  to  a 
stand.  It  is  on  the  wonderful  common  law  of  this  country  that 
its  whole  future  depends.  I  defy  ambitious  and  unscrupulous 
men,  high  or  low,  ever  to  subvert  the  free  government  of  this 
country  until  the  common  law  shall  be  swept  away,  and  this  can 
not  be.  Fustel  de  Coulange,  in  his  wonderful  book,  "La  Cite 
Antique, "^^  well  says  on  this  point :  "A  transformation  of  law  can 

"2  Notes,  Cas.  Ecc.  Cts.  49. 
"P.  366. 
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not  be  accomplished  in  a  single  stroke.  If  it  is  sometimes  possible 
to  change  brusquely  political  institutions,  laws  and  private  rights 
can  be  changed  only  with  slowness  and  by  degrees.  This  the  his- 
tory of  both  Roman  and  Greek  laws  demonstrates."  At  least  such 
is  my  understanding  of  his  statement  in  French.  If  I  remember 
aright  Ortolan  makes  much  the  same  statement. 

It  is  our  own  common  law  which  teaches  us,  that  excessive 
or  unequal  taxation  is  tyranny,  and  that  false  economic  legislation 
is  in  the  end  a  deadly  foe  to  Labor  and  to  that  uplift  of  the 
workingman  which  all  good  citizens  now  so  earnestly  desire.  In 
a  country  where  the  suffrage  is  universal,  the  material  and  the 
moral  uplift  of  the  voters  is  an  imperative  necessity,  for  no  state 
can  long  endure  the  strain  of  an  uninstructed  and  impoverished 
political  majority.  No  statesman  of  this  country  is  either  wise 
or  great  if  he  has  not  the  fear  and  respect  of  the  common  law 
in  his  heart.  Show  me  a  demagogue  and  I  shall  see  a  foe  of  the 
common  law.  That  there  are  new  economic  wrongs  to  be  adjusted 
in  this,  as  in  every  other  land,  no  thinking  man  denies.  But  these 
wrongs  are  not  the  product  of  the  common  law  but  have  come 
about  through  new  agencies  and  in  defiance  of  the  common  law. 

There  is  now  and  again  an  unworthy  imputation  in  high  polit- 
ical quarters,  that  the  lawyers  of  this  country  as  a  class  are  behind 
hand  in  that  which  makes,  in  the  good  sense  of  that  abused  term, 
for  "social  justice."  Let  us  inquire  who  it  is  of  common  lawyers 
that  is  behind  hand  in  his  love  of  social  justice?  Most  of  them 
belong  to  the  very  soil  of  their  native  land  and  many  of  them  to 
what  is  falsely  termed  the  "poorer  classes"  of  our  country.  Is 
it  possible,  that  they  are  less  in  favor  of  the  betterment  and  the 
uplifting  of  our  own  people  and  the  class  from  which  they  spring, 
than  is  some  mere  politician,  intoxicated  by  political  power  and 
maddened  by  the  distorted  phrases  of  a  foreign  sociology!  The 
existing  economic  and  sociological  evils  of  this  country  have  little 
to  do  with  its  common  law.  Such  evils  are  due,  in  the  main,  to 
recent  economic  changes,  now,  as  I  believe,  in  course  of  natural 
and  regular  adjustment  by  peaceful  and  constitutional  methods. 
Some  of  these  economic  evils  might  have  been  long  since  averted, 
had  our  political  leaders  been  more  timely  and  foresighted.  More 
than  twenty  years  ago  when  some  political  gentlemen,  now  clamor- 
ing about  admitted  economic  evils,  were  certainly  very  supine  in 
attempts  to  suppress  them,  the  writer  of  these  words  ventured 
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to  call  public  attention  to  one  of  such  evils  in  an  article  published 
in  the  American  Law  Review  for  1891.^^  While  of  no  possible 
importance,  it  may  be  permitted  to  refer  to  the  opening  words 
of  the  paper  in  question,  as  they  show  the  good  faith  of  one 
ordinary  common  lawyer,  at  a  time  when  such  subjects  were 
thought  of  little  importance  by  the  leading  politicians  of  this  coun- 
try. The  paper  in  question  was  entitled  "The  State  and  Private 
Corporations."    It  began  as  follows : — 

"It  is  thought  that  the  time  is  fast  approaching  when  the  States 
will  be  compelled  to  revise  their  policy  towards  the  private  corpo- 
rations of  this  country.  It  will  prove  a  large  subject  from  either 
the  economic  or  the  political  point  of  view,  and  it  will  be  solved 
wisely  only  by  candid  and  careful  consideration  of  widely  diver- 
gent views.  The  carrier  and  the  farmer,  the  manufacturer  and 
the  consumer,  the  capitalistic  classes  and  the  artisans  -of  all  classes 
will  be  contending  forces  before  the  ultimate  high  tribunals  which 
shall  be  charged  by  the  States  with  the  wise  solution  of  so  great 
a  problem. 

It  would  certainly  be  improper  for  us  to  pretend  to  any  solu- 
tion of  so  profound  a  question,  yet  with  proper  diffidence  any  one 
can  well  indicate  how  much  is  to  be  considered  on  both  sides,  and 
how  difficult  and  perplexing  the  problem  really  is,  for  the  proper 
appreciation  of  even  this  fact  will  serve  at  least  to  lighten  the 
burden  of  those  whom  a  State  shall  see  fit  to  charge  with  the 
revision  of  its  law  of  corporations.  That  such  revision  is  not  far 
distant,  the  signs  of  the  time  well  indicate." 

It  was  not  until  long  subsequent  to  this  warning,  and  when 
if  ever  noticed  by  anybody  the  words  just  quoted  had  been  quite 
forgotten,  that  the  politicians  began  an  active  propaganda  against 
the  corporations  and  the  vested  interests  which  they  had  erro- 
neously permitted  to  grow  to  a  maturity  of  mischief.  The  com- 
mon law  is  not  answerable  for  the  countless  and  irresponsible 
corporations,  so  carelessly  and  thoughtlessly  created  by  the  legis- 
latures in  this  country,  during  a  period  of  rapid  economic  devel- 
opment of  the  unexploited  resources  of  the  country.  The  com- 
mon law  doubtless  had  a  very  imperfect  conception  of  the  law 
of  corporations.  But  it  had  no  hand  in  creating  such  corporations. 
In  the  later  Roman  law  the  law  of  juristic  persons  called  corpora- 
tions was  much  more  philosophically  worked  out  by  the  civilians. 
Corporation  Law  consequently  remains  a  very  proper  field  for 
the  constructive  labors  of  the  legislatures  of  this  country.  There 
is  but  one  logical  course  for  states  which  create  the  artificial  per- 
sons, called  corporations,  and  that  is  to  treat  them  as  persons  for 

"Vol.  25.  581. 
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all  purposes  including  the  law  of  crimes.  The  modern  theory, 
that  cor])orations  are  to  be  regarded  as  a  combination  of  indi- 
viduals for  some  juridical  purposes  and  not  for  others,  is  respon- 
sible for  some  of  the  prejudice  against  corporations.  Doubtless 
in  course  of  time  the  rights,  obligations  and  duties  of  these  juristic 
or  artificial  corporate  persons  will  be  completely  settled  by  law, 
in  scientific  fashion  and  on  a  basis  of  economic  and  political  jus- 
tice. This  settlement  in  order  to  be  lasting,  must  be  accomplished 
consistently  with  the  vested  rights,  long  and  solemnly  granted  by 
the  state,  at  a  time  when  the  whole  people  clamored  for  that  rapid 
development  of  resources  which  can  be  accomplished  only  by 
co-operative  effort.  It  would  be  a  cruel  wrong  for  the  state  to 
redress  its  own  political  impolicy  at  the  expense  of  the  innocent 
and  the  confiding  investor.  So  to  do  would  be  contrary  to  that 
justice  and  fair  dealing  to  all  men  prescribed  by  the  common  law 
of  this  country.  We  should  always  remember,  when  making  new 
laws  that  there  is  no  avenging  Nemesis  so  relentless  as  that  which 
punishes  political  injustice,  or  the  abuse  of  the  law-making  power. 
Legislation  must  be  moral  and  lofty  in  order  to  be  enduring  and 
beneficent. 

As  has  so  often  happened  in  the  long  history  of  mankind,  men 
have  suddenly  awakened  to  the  conviction  that  something  is  wrong 
in  the  order  of  the  world.  What  it  is  they  do  not  clearly  discern, 
so  they  fall  in  with  abstractions  and  resort  to  generalities.  They 
are  easily  deluded  by  phrases,  and  the  old  national  reliance  on 
actualities  and  experience  has  been  temporarily  abandoned.  No 
nation  in  such  a  mood  can  reason  successfully  or  solve  accurately 
the  problems  which  a  new  order  of  things  involves.  Meanwhile 
the  apostles  of  discontent  are  having  in  this  country  their  brief 
and  joyful  day — a  mad  day  of  sound  and  fury.  Political  demo- 
gogues,  if  I  may  apply  so  opprobrious  a  term  to  such  simple  and 
uninstructed  leaders,  are  in  a  seventh  Heaven  of  delirium,  for 
their  empty  phrases  fall  readily  on  a  listening  ear.  But  there  are 
already  signs  that  their  political  night  is  at  hand,  when  they  must 
disappear  in  the  abyss  of  shadows,  from  this  fruitful  and  fortu- 
nate land. 

If  we  are  true  to  the  common  law  of  the  land,  the  future  of 
this  country  is  as  secure  as  its  past.  There  are  already  signs  that 
the  best  tradition  of  the  common  law  of  this  country  will  ulti- 
mately find  its  most  congenial  home,  not  in  Eastern  cities,  but  in 
that  great,  fertile,  prosperous  and  soon-to-be  densely-peopled  plain 
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which  stretches  between  the  two  great  ranges  of  mountains,  divid- 
ing our  native  land.  In  that  vast  country  where  skies  are  even 
bluer  and  higher  than  on  the  seaboards,  and  where  intellectual 
vistas  are  bound  to  be  more  extended  and  original,  for  the  onrush 
of  foreign  seas  cannot  there  be  heard,  will  surely  develop  the  con- 
servative and  permanent  people  of  this  great  country.  It  is  they 
who  in  due  time  will  come  to  be  the  true  men  of  the  soil,  and 
the  very  marrow  and  strength  of  the  nation.  It  is  suggestive  that 
already  every  now  and  then  come  from  that  particular  section 
profound  treatises  and  papers  on  the  common  law,  some  of  them 
superior  in  tone  and  thought.  It  is  said,  indeed,  that  the  West 
now  produces  more  general  literature  of  merit  than  the  East,  and 
that  the  literary  center  of  this  country  is  now  nearer  Indianapolis 
than  Boston.  Whether  this  be  true  or  not,  it  is  on  the  people 
of  the  great  plains  of  the  country  that  the  future  greatness  of 
the  common  law  depends.  Whatever  we  are  as  a  nation  we  owe 
largely  to  the  common  law.  Whatever  prosperous  development 
is  in  store  for  us  must  be  wrought  out  on  the  original  lines  of 
the  common  law,  and  not  on  the  lines  projected  by  an  alien  social- 
istic philosophy.  The  agricultural  classes  of  this  country  are  by 
instinct  conservative,  and  wise  in  the  end.  On  them  depends  not 
only  the  permanence  of  the  old  common  law  but  also  the  country's 
economic  prosperity.  Napoleon  the  Great,  in  his  Letter  to  George 
III  of  England,  dated  the  second  of  January,  1805,  well  said: 
"Finances  founded  on  flourishing  agriculture  can  never  be  de- 
stroyed." So  the  common  law,  deep  in  the  lives  of  the  rural 
communities,  can  never  be  destroyed.  But  it  may  be  marred  unless 
we  have  a  care. 

There  is  always  in  every  country  a  certain  political  stability 
about  its  rural  and  agricultural  population.  It  can  be  better  de- 
pended on,  in  the  last  resort,  to  fight  for  the  institutions  and  the 
common  law  of  the  country.  There  is  in  particular  a  certain 
innate  dignity,  a  loftiness  of  political  aspiration,  and  a  sturdy 
independence  about  the  free-holding  American  farmer  which  is 
manifested  in  their  many  distinguished  sons  bred  to  the  common 
law.  Few  city  or  town-bred  men  can  bring  themselves  to  under- 
stand the  true  dignity  of  the  old  common  law  free-holding  farmer 
of  America.  He  never  was  the  metayer,  or  peasant  farmer,  of 
the  middle  ages  of  Europe.  Politicians  are  apt  to  mistake  the 
simplicity  of  the  agricultural  and  rural  classes  for  lack  of  culture, 
and  their  sturdiness  for  stolidity,  and  our  public  men  often  pat- 
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ronize  such  humility,  that  humility  which  is  the  real  basis  of  all 
good  and  fine  character.  There  is  a  subtle  nexus  or  bond  between 
the  common  law  of  a  country  and  its  provincial  or  rural  popula 
tion.  If  this  is  accurate,  there  is  no  political  battle  so  really  worth 
fighting  for  by  the  lawyer  and  statesman  as  that  of  the  farmers  and 
rural  people  of  this  country.  A  democracy  can  endure  only  while 
it  is  conservative.  When  conservatism  ceases  absolutism  invari- 
ably follows.  History  shows  that  unbridled  democracies,  when 
regardless  of  conservatism  and  their  ancient  law,  proceed  always 
to  extremes.  They  first  tax  the  rich  in  legal  forms,  then  they 
openly  despoil  them,  first  under  color  of  law  by  fines  and  con- 
fiscations, then  regardless  of  forms  of  law.  But  history  also 
shows  that  such  measures  never  proceed  from  the  rural  classes 
more  mindful  of  legal  tradition.    So  it  is  here  and  so  it  will  be. 

The  common  law  of  this  country  came  here  originally  not  with 
the  men  from  the  old  world  towns,  but  with  the  men  from  the 
old  rural  communities,  where  there  was  a  deep  and  instinctive 
love  of  the  soil  and  the  common  law.  Such  men  came  for  the 
advantages  which  the  freer  tenures  and  cheaper  lands  offered 
them.  Man  for  man  those  early  agriculturalists  were  vastly  supe- 
rior to  the  men  from  the  towns.  It  was  the  agricultural  man, 
the  farmer  of  the  old  world,  who,  to  use  Blackstone's  figurative 
description,  "brought"  the  common  law  to  these  shores.  If  the 
American  farmer  and  the  common  law  will  only  continue  hand 
in  hand  in  this  country,  they  can  be  depended  on,  without  the 
assistance  of  the  politicians  of  the  towns  and  the  new  sociological 
jurisprudence,  amply  to  work  out  the  most  profound  problems  of 
"Social  Justice." 

Robert  Ludlow  Fowler. 
New  York. 


ANTECEDENT  INDEBTEDNESS  AS  CONSTI- 
TUTING VALUE  IN  NEW  YORK. 

To  what  extent  an  antecedent  indebtedness  constitutes  value, 
in  its  legal  sense,  is  a  subject  that  has  been  much  discussed  and 
that  has  led  to  considerable  conflict  of  opinion,  particularly  in  the 
law  of  negotiable  instruments.  The  attention  given  to  this  subject 
by  the  Commissioners  on  Uniform  State  Laws,  in  connection  with 
the  drafting  of  acts  recommended  by  them  for  adoption  by  all  the 
states,  warrants  some  consideration  of  the  effect  of  these  proposed 
statutes  on  the  former  law,  as  they  are  being  quite  generally 
adopted,  and  four  of  them  have  become  laws  in  New  York,  though 
with  certain  changes  from  the  original  drafts,  as  will  be  seen. 

The  first  of  these  statutes  to  be  passed  here  was  the  Negotiable 
Instruments  Law.^  Prior  to  the  passage  of  this  statute,  it  had 
long  been  the  rule  in  New  York  that  an  indorsee  of  negotiable 
paper,  taken  as  collateral  security  for  an  antecedent  debt,  without 
having  given  other  consideration,  was  not  a  holder  for  value,  when 
the  paper  had  been  diverted  from  the  purpose  for  which  it  was  en- 
trusted to  the  payee,  or  when  there  was  some  other  prior  equity,- 
and  this  was  also  true  when  the  paper  was  taken  in  payment  of  such 
debt,  unless  it  was  shown  that  the  debt  was  "actually  and  abso- 
lutely" extinguished.^  And  some  rather  subtle  distinctions  were 
drawn  in  regard  to  what  constituted  consideration  sufficient  to  be 
regarded  as  value  in  such  cases,  it  being  held  that  the  surrender 
of  the  debtor's  notes,  whether  past  due  or  not,  was  sufficient,*  but 
that  the  surrender  of  a  dishonored  check  was  not."^ 

In  Stalker  v,  McDonald^  it  was  said : 

"This  principle,  of  protecting  the  bona  fide  holder  of  nego- 
tiable paper  who  has  paid  value  for  it,  or  who  has  relinquished 
some  available  security  or  valuable  right  on  the  credit  thereof,  is 
derived  from  the  doctrines  of  the  courts  of  equity  in  other  cases 
where  a  purchaser  has  obtained  the  legal  title  without  notice  of 

'Laws  1897,  c.  612,  now  Consol.  Laws,  c.  38  (Laws  1909,  c.  43). 

*Coddington  v.  Bay  (1822)  20  Johns.  637;  Stalker  v.  McDonald  (1843) 
6  Hill  93;  U.  S.  National  Bank  v.  Ewing  (1892)   131  N.  Y.  506. 

'Moore  v.  Ryder  (1875)  65  N.  Y.  438;  Phoenix  Ins.  Co.  v.  Church 
(1880)  81  N.  Y.  218;  Mayer  v.  Heidelbach  (1890)   123  N.  Y.  332. 

'Youngs  V.  Lee  (1855)  12  N.  Y.  551;  Pratt  v.  Coman  (1868)  37  N.  Y. 
440. 

'Phoenix  Ins.  Co.  v.  Church,  supra. 

•(1843)  6  Hill  93- 
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the  equitable  right  of  a  third  person  to  the  property.  It  has  been 
uniformly  held  by  the  courts  of  equity  in  such  cases  that  the  pur- 
chaser who  has  obtained  the  legal  title  as  a  mere  security  or  pay- 
ment of  a  pre-existing  debt,  without  parting  with  anything  of  value, 
is  not  entitled  to  hold  the  property  as  against  the  prior  equitable 
owner." 

If  this  was  the  true  basis  of  the  New  York  rule,  it  is  very 
difficult  to  regard  as  logically  consistent  the  cases  which  hold  that 
when  accommodation  paper  has  been  delivered  without  restriction 
as  to  its  use,  the  holder  who  takes  it  simply  as  collateral  security 
for  an  antecedent  debt  is  protected  as  a  holder  for  value.^  In  such 
a  case,  the  consideration  given  by  the  holder  is  not  different  whether 
the  paper  is  fraudulently  diverted  or  not;  so  far  as  he  is  con- 
cerned, the  cases  are  identical.  The  difference  must  be  found  in 
the  equity  of  the  accommodation  party;  but  whatever  the  reasons 
for  the  distinction  may  be,  it  is  well  recognized  in  the  decisions. 

It  is  to  be  noted  that  in  the  cases  last  cited,  the  court  does  not 
say  that  the  transferee  is  a  holder  for  value,  but  that  he  "is  entitled 
to  the  position  of  a  holder  for  value"  or  "occupies  the  position  of 
a  holder  for  value,  and  is  protected  as  such."  If  there  is  any  dis- 
tinction, it  seems  to  be  without  practical  difference,  and  the  lan- 
guage used  perhaps  reflects  the  difficulty  in  determining  from  a 
theoretical  point  of  view  just  what  the  consideration  is,  in  any  case 
of  a  transfer  as  collateral  security  for  a  past  debt.  In  Grocers 
Bank  V.  Penficld^  the  court  says  "the  existing  debt  is  a  sufficient 
consideration  for  the  transfer  and  no  new  consideration  need  be 
shown,"  meaning  no  doubt  that  it  was  sufficient  that  the  transfer 
was  good  between  the  immediate  parties,  but  in  Railroad  Co.  v. 
National  Bank,^  a  case  where  a  note  had  been  executed  for  the 
purpose  of  raising  money  and  delivered  to  a  note  broker,  who  trans- 
ferred it  as  collateral  security  for  his  own  past  debt,  the  following 
view  is  taken — 

"We  are  of  the  opinion  that  the  undertaking  of  the  bank  to  fix 
the  liability  of  prior  parties,  by  due  presentation  for  payment  and 
due  notice  in  case  of  non-payment, — an  undertaking  necessarily 
implied  by  becoming  a  party  to  the  instrument, — was  a  sufficient 
consideration  to  protect  it  against  equities  existing  between  the 
other  parties,  of  which  it  had  no  notice." 

'Grocers'  Bank  v.   Penfield   (1877)   69  N.  Y.  502;  Continental  National 
Bank  v.  Townsend   (1881)   87  N.  Y.  8. 

'(1877)    6g   N.   Y.  502. 

°(i88o)    102  U.   S.   14,  at  p.  27. 
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In  most  jurisdictions,  the  New  York  rule  did  not  prevail,^"  and 
it  is  undoubtedly  true  that  the  framers  of  the  Negotiable  Instru- 
ments Act  intended  to  adopt  the  view  of  the  case  last  cited,  in  which 
it  was  said — 

"Our  conclusion,  therefore,  is  that  the  transfer,  before  maturity, 
of  negotiable  paper,  as  security  for  an  antecedent  debt  merely, 
without  other  circumstances,  if  the  paper  be  so  indorsed  that  the 
holder  becomes  a  party  to  the  instrument,  although  the  transfer  is 
without  express  agreement  by  the  creditor  for  indulgence,  is  not 
an  improper  use  of  such  paper,  and  is  as  much  in  the  usual  course 
of  commercial  business  as  its  transfer  in  payment  of  such  debt. 
In  either  case,  the  ho^a  fide  holder  is  unaffected  by  equities  or  de- 
fences between  prior  parties,  of  which  he  had  no  notice.  This 
conclusion  is  abundantly  sustained  by  authority.  A  different  de- 
termination by  this  court  would,  we  apprehend,  greatly  surprise 
both  the  legal  profession  and  the  commercial  world."^* 

Some  of  the  sections  of  the  Negotiable  Instruments  Law  bearing 
on  this  point  are  as  follows : 

"Section  2 — 'Value'  means  valuable  consideration. 

Section  51 — Value  is  any  consideration  sufficient  to  support  a 
simple  contract.  An  antecedent  or  pre-existing  debt  constitutes 
value ;  and  is  deemed  such  whether  the  instrument  is  payable  on 
demand  or  at  a  future  time. 

Section  53 — Where  the  holder  has  a  lien  on  the  instrument, 
arising  either  from  contract  or  by  implication  of  law,  he  is  deemed 
a  holder  for  value  to  the  extent  of  his  lien." 

But  the  courts  of  this  state  have  not  agreed  as  to  the  effect  of 
the  statute. 

In  Brezustcr  v.  Shrader,^-  Werner,  J.,  at  Monroe  Special  Term, 
held  that  the  former  rule  in  New  York  had  been  changed,  reason- 
ing from  the  language  of  the  statute  and  also  from  the  well  known 
purpose  of  those  who  prepared  it,  saying: — 

"If  the  language  of  the  section  Under  consideration'^  were  not 
obviously  clear  and  unequivocal,  and  there  were  need  of  ascertain- 
ing the  legislative  intent  in  order  to  give  proper  effect  to  such 
language,  the  history  of  the  subject,  of  the  judicial  decisions  in 
England  and  the  states  of  this  country,  and  of  the  proceedings  of 
the  commission  on  uniformity  of  laws,  leave  no  possible  doubt  as 
to  the  purpose  of  this  section." 

"Swift  V.  Tyson  (1842)  16  Pet.  i;  Railroad  Co.  v.  Nat.  Bank.  (1880) 
102  U.  S.   14. 

"102  U.  S.  at  p.  28.  See  Vol.  34,  Reports  Amer.  Bar  Assn.  (1909)  p. 
1088. 

"(1899)  26  Misc.  480. 

"§  51. 
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But  this  view  was  not  accepted  by  the  Appellate  Divisions  of 
the  First  and  Second  Departments."  In  Sutherland  v.  Mead,^^ 
in  the  First  Department,  Section  51  was  construed  to  mean — 

"that  to  constitute  an  antecedent  or  pre-existing  debt  a  valuable 
consideration  in  support  of  a  promissory  note,  that  had  been 
fraudulently  diverted,  as  valid  in  the  hands  of  a  bona  fide  holder, 
the  latter  must  have  cancelled  and  in  legal  effect  paid  and  dis- 
charged the  antecedent  or  pre-existing  debt.  By  still  holding  the 
debt  he  in  fact  parts  with  no  value.  It  was  not  intended  thereby 
that,  where  a  debt  continued  to  remain  in  existence  and  en  forcible 
as  such,  and  the  note  is  taken  as  collateral  security  for  its  payment, 
such  debt  undischarged  constitutes  a  valuable  consideration,  or 
the  holder  of  the  note  one  in  due  course  as  against  the  accommo- 
dation maker  or  endorser,  who  has  been  defrauded  by  the  nego- 
tiation of  the  instrument.  We  are  not  to  impute  to  the  Legislature 
an  intent  to  change  a  rule  of  law  which  has  existed  in  uniform 
course  of  enforcement  for  over  three-quarters  of  a  century  without 
a  clear  and  unequivocal  expression  so  to  do." 

The  opinion  refers  with  disapproval  to  the  contrary  view  of  Mr. 
Crawford,  the  author  of  the  law."  Section  53  is  not  referred  to 
in  the  cases  cited,  but  Mr.  Crawford  thinks  that  it  supports  his 
view  of  the  effect  of  the  statute,  when  read  with  section  51." 

Since  the  passage  of  the  Negotiable  Instruments  Law,  the  point 
has  been  discussed  in  one  case  in  the  Federal  Courts  in  New 
York."  This  was  a  claim  against  a  bankrupt  corporation,  and 
Judge  Ray,  on  facts  which  were  regarded  as  showing  that  the 
accommodation  notes,  although  issued  illegally,  had  been  issued 
without  restriction  as  to  their  use,  held  that  the  holder  as  security 
for  a  past  debt  was  protected  as  a  holder  for  value  but  intimated 
that  even  if  the  paper  had  been  fraudulently  diverted,  the  decision 
would  have  followed  the  rule  of  the  United  States  Courts,  at  least 

"Sutherland  v.  Mead  (1903)  80  App.  Div.  103;  Roseman  v.  Mahony 
(1903)  86  App.  Div.  2,77',  Bank  of  Amer.  v.  Waydell  (1905)  103  App.  Div. 
25,  aff'd.  not  passing  on  this  point,   (1907)    187  N.  Y.  115. 

"(1903)  80  App.  Div.  103,  at  p.  109. 

"Crawford,  Neg.  Inst.  Law   (3rd  ed.)   41. 

"Some  of  the  subsequent  decisions  in  the  lower  courts  have  followed 
Sutherland  v.  Mead,  supra,  and  Roseman  v.  Mahony,  supra,  but  some  have 
not.  For  very  recent  expressions  of  opinion  on  the  subject  see  Broderick 
&  Bascom  Rope  Co.  v.  McGrath  (1913)  81  Misc.  199,  and  Barken  v. 
Bender,  N.  Y.  L.  T.  Apr.  5,  1913,  (not  reported)  and  editorial  in  N.  Y.  L. 
J.  Apr.  7,  1913.  The  remarks  in  King  v.  Bowling  Green  Trust  Co.  (1911) 
145  App.  Div.  398,  402  are  opposed  to  Sutherland  v.  Mead,  supra,  but  the 
opinion  says  (p.  402)  "No  case  in  this  state  on  the  point  has  been  called 
to  our  attention,"  and  it  would  seem  that  a  decision  of  the  question  here 
considered  was  unnecessary  under  the  facts  of  the  case. 

"/«   re  Hopper  Morgan   Co.    (1907)    154  Fed.   249. 
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until  the  Court  of  Appeals  had  construed  the  Negotiable  Instru- 
ments Law  to  the  contrary. 

As  the  Court  of  Appeals  has  not  yet  passed  on  the  subject,  it 
can  only  be  said  that  the  law  is  still  unsettled  in  this  state,  although 
in  other  jurisdictions  where  the  statute  has  been  construed,  the 
courts  have  held  in  many  cases  that  its  language  enacts  the  Federal 
rule,^^  and  have  so  held  in  states  where  that  rule  formerly  did  not 
prevail.^" 

Aside  from  the  law  of  negotiable  instruments,  it  has  been  the 
rule  in  all  jurisdictions  that  only  in  a  very  limited  class  of  cases 
could  even  a  transferee  for  value  hold  property  as  against  the  true 
owner  thereof,  or  free  from  prior  equities.  Within  this  class  of 
cases  may  be  mentioned  those  where  a  fraudulent  buyer  has  trans- 
ferred goods  to  a  purchaser  or  pledgee  in  good  faith,  or  where 
the  true  owner  is  estopped  from  asserting  his  title,  and  in  all  such 
cases  it  has  been  held  in  New  York  that  to  support  the  claim  of 
the  transferee,  his  situation  must  have  been  actually  changed  at 
the  time  of  the  transfer  and  an  antecedent  indebtedness  is  not  suffi- 
cient as  a  consideration,  even  when  extinguished.^^ 

The  doctrine  is  recognized  in  the  Factors  Act,"  which  ex- 
pressly excepts  from  its  provisions  a  transfer  as  security  for  a 
past  debt — 

"Every  person  who  shall  hereafter  accept  or  take  any  such  mer- 
chandise in  deposit  from  any  such  agent,  as  a  security  for  any  ante- 
cedent debt  or  demand,  shall  not  acquire  thereby,  or  enforce  any 
right  or  interest  in  or  to  such  merchandise  or  document,  other 
than  was  possessed  or  might  have  been  enforced  by  such  agent  at 
the  time  of  such  deposit." 

This  appears  to  include  in  the  word  "document"  the  expressions 
"bill  of  lading,  custom  house  permit  or  warehouseman's  receipt  for 
the  delivery  of  any  merchandise,"  in  the  prior  paragraph  of  the 

"Trust  Co.  of  St.  Louis  County  v.  Markee  (1910)  I79  Fed.  764;  Voss 
V.  Chamberlain  (1908)  139  la.  569,  117  N.  W.  269;  Payne  v.  Zell  (1900) 
98  Va.  294,  36  S.  E.  379;  Campbell  v.  Fourth  Nat.  Bank  (1910)  137  Ky. 
555,  126  S.  W.  114;  Lowell  V.  Bickford  (1909)  201  Mass.  543,  88  N.  E.  i. 

■"National  Bank  of  Commerce  in  St.  Louis  v.  Morris  (1911)  156  Mo. 
App.  43,  135  S.  W.  1008;  Graham  v.  Smith  (1908)  155  Mich.  65,  118  N.  W. 
726;   Brooks  V.  Sullivan   (1901)    129  N.  C.   190,  39  S.  E.  822. 

"Root  V.  French  (1835)  13  Wend.  570;  Weaver  v.  Barden  (1872)  49 
N.  Y.  286 ;  Barnard  v.  Campbell  { 1874)  55  N.  Y.  456,  58  N.  Y.  7^ ;  Stevens 
V.  Brennan  (1879)  79  N.  Y.  254;  Voorhis  v.  Olmstead  (1876)  66  N.  Y. 
113;  Jones  V.  Graham  (1879)  77  N.  Y.  628;  Button  v.  Rathbone,  Sard  & 
Co.  (1891)   126.  N.  Y.  187. 

''Laws  1830,  c.  179,  now  Personal  Property  Law,  §  43,  Laws  1909,  c. 
45,  Consol.  Laws,  c.  41. 
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section.  And  the  New  York  rule  is  supported  by  the  weight  of 
authority  in  this  country.^' 

It  remains  to  be  considered  to  what  extent  this  rule  in  New 
York  has  been  changed  by  the  enactment  of  the  statutes  to  which 
reference  will  now  be  made.  In  their  drafts  of  proposed  statutes, 
known  respectively  as  the  Warehouse  Receipts  Law,  Bills  of 
Lading  Law  and  Sales  Law,  as  well  as  in  the  Negotiable  Instru- 
ments Law,  the  Commissioners  on  Uniform  State  Laws  endeavored 
to  have  the  same  rule  in  this  regard  apply  to  transfers  of  nego- 
tiable paper  and  of  chattels,  bills  of  lading  and  warehouse  receipts, 
namely,  that  in  all  cases  in  which  there  was  good  faith,  an  ante- 
cedent indebtedness,  without  other  circumstances,  would  be  a  con- 
sideration sufficient  to  constitute  the  transferee  a  holder  for  value, 
whether  the  transfer  was  by  way  of  payment  or  as  security.-* 

The  language  used  to  effect  this  intention  in  the  three  statutes 
now  being  considered,  is  found  in  the  definition  of  value,  which 
each  statute  contains  in  substantially  similar  language.  As  found 
in  the  Warehouse  Receipts  Law,  it  reads  as  follows : 

"Value  is  any  consideration  sufficient  to  support  a  simple  contract. 
An  antecedent  or  pre-existing  obligation,  whether  for  money  or 
not,  constitutes  value  where  a  receipt  is  taken  either  in  satisfaction 
thereof,  or  as  security  therefor." 

While  this  definition  was  adopted  in  New  York  in  the  Ware- 
house Receipts  Law,^^  it  is  omitted  in  the  Sales  Law'*  and  in  the 
Bills  of  Lading  Law." 

This  definition  in  the  Warehouse  Receipts  Law  does  not  appear 
to  have  been  cited  in  any  case  since  its  enactment,  but  the  language 
used  is  so  different  from  that  of  the  sections  of  the  Negotiable 
Instruments  Law  above  quoted,  that  it  is  difficult  to  see  how  any 
construction  can  weaken  its  effect;  taken  as  it  reads,  as  Prof. 
Williston,  who  in  part  drafted  the  act,  says,  "it  virtually  enacts  a 
rule  of  law"^*  and  if  this  view  is  correct,  it  radically  changed  in 
regard  to  tratisfers  of  warehouse  receipts,  the  rule  prevailing  in 
New  York. 

This  extension  of  the  meaning  of  value  becomes  even  more 

**See  cases  collated  in  35  Cyc,  353-4. 
"See  Vol.  34,  Reports  Amer.  Bar  Assn.   (1909)  p.  1092. 
"Laws  1907,  c.  7v32,  now  General  Business  Law,  Art.  9,  §  142. 
"Laws  191 1,  c.  571,  forming  Art.  5  of  Personal  Property  Law,  Consol. 
Laws,  c.  41. 

"Laws  191 1,  c.  248,  forming  Art.  7  of  the  Personal  Property  Law. 
*Williston   on   Sales,   1036. 
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important  when  some  other  provisions  of  the  act  are  considered. 
Section  92*'  defines  a  negotiable  receipt ;  section  122  provides  that 
negotiable  receipts  may  be  negotiated  by  indorsement,  or  when 
indorsed  in  blank  or  to  the  bearer,  by  delivery;  section  124  pro- 
vides, inter  alia,  that  such  receipts  may  be  negotiated 

"by  any  person  to  whom  the  possession  or  custody  of  the  receipt 
has  been  intrusted  by  the  owner,  if,  by  the  terms  of  the  receipt, 
the  warehouseman  undertakes  to  deliver  the  goods  to  the  order  of 
the  person  to  whom  the  possession  or  custody  of  the  receipt  has 
been  intrusted,  or  if  at  the  time  of  such  intrusting  the  receipt  is  in 
such  form  that  it  may  be  negotiated  by  delivery." 

Section  125  provides : 

"A  person  to  whom  a  negotiable  receipt  has  been  duly  nego- 
tiated acquires  thereby : 

(a)  Such  title  to  the  goods  as  the  person  negotiating  the  receipt 
to  him  had  or  had  ability  to  convey  to  a  purchaser  in  good  faith 
for  value,  and  also  such  title  to  the  goods  as  the  depositor  or  person 
to  whose  order  the  goods  were  to  be  delivered  by  the  terms  of  the 
receipt  had  or  had  ability  to  convey  to  a  purchaser  in  good  faith 
for  value,  and 

(b)  The  direct  obligation  of  the  warehouseman  to  hold  posses- 
sion of  the  goods  for  him  according  to  the  terms  of  the  receipt  as 
fully  as  if  the  warehouseman  had  contracted  directly  with  him." 

Section  131  provides: 

"The  validity  of  the  negotiation  of  a  receipt  is  not  impaired 
by  the  fact  that  such  negotiation  was  a  breach  of  duty  on  the  part 
of  the  person  making  the  negotiation,  or  by  the  fact  that  the  owner 
of  the  receipt  was  induced  by  fraud,  mistake  or  duress  to  intrust 
the  possession  or  custody  of  the  receipt  to  such  person,  if  the  per- 
son to  whom  the  receipt  was  negotiated,  or  a  person  to  whom  the 
receipt  was  subsequently  negotiated,  paid  value  therefor,  without 
notice  of  the  breach  of  duty,  or  fraud,  mistake  or  duress." 

While  these  provisions  are  not  broad  enough  to  include  a  mere 
trespasser,  a  thief  or  a  finder,  it  would  seem  that  any  bailee  of  a 
negotiable  warehouse  receipt  can  now  convey  good  title,  not  only 
to  one  who  gave  consideration  upon  the  transfer,  but  even  to  one 
who  took  such  receipt  as  security  for  a  precedent  debt  or  in  pay- 
ment thereof.  If  this  be  the  law,  the  uncertainty  which  still  exists 
in  the  law  of  negotiable  instruments  as  to  such  transfers  is  the  more 
surprising.^" 

"The  section  numbers  are  those  of  the  General  Business  Law. 

*°It  is  worthy  of  note  in  this  connection,  that  the  definition  of  value 
above  quoted,  was  adopted  by  the  Legislature  in  1907  deliberately.  Argu- 
ment against  it  was  made  before  the  Judiciary  Committees  of  the  Senate 
and  Assembly  and  also  before  Governor  Hughes,  who  signed  the  bill.  See 
Vol.  34,  Reports  Amer.  Bar  Assn.   (1909)   p.   1092. 
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If  this  is  the  true  meaning  of  the  Warehouse  Receipts  Law,  it 
is  not  in  accord  with  the  provisions  of  the  Factors  Act  above  re- 
ferred to  regarding  these  documents,  but  the  Warehouse  Receipts 
Law,  as  passed  in  1907,  contained^^  a  provision  repealing  all  legis- 
islation  inconsistent  therewith.  While  this  last  section  is  omitted 
in  the  law  as  consolidated  in  the  General  Business  Law,  the  latter 
must  be  read  in  connection  with  Laws  1909,  c.  596,  which  pre- 
scribes rules  of  construction  of  the  Consolidated  Laws  and  contains 
the  following  language : 

"The  true  purpose  and  intent  of  this  act  is  to  prescribe  that  the 
statute  law  of  the  state,  so  far  as  it  has  been  reproduced  in  such 
consolidated  laws  ♦  *  ♦  and  all  special  laws  in  force  at  the 
time  of  the  enactment  of  such  consolidated  laws,  shall  be  of  the 
same  force  and  effect  as  they  were  before  the  enactment  of  such 
consolidated  laws." 

The  importance  of  the  omission  of  any  similar  definition  of 
value  from  the  Sales  Law  and  from  the  Bills  of  Lading  Law  is  evi- 
dent, as  the  word  "value"  occurs  many  times  in  both  statutes.  For 
example,^^^  Section  106  of  the  Sales  Law  provides : 

"Where  a  person  having  sold  goods  continues  in  possession  of  the 
goods,  or  of  negotiable  documents  of  title  to  the  goods,  the  delivery 
or  transfer  by  that  person,  or  by  an  agent  acting  for  him,  of  the 
goods  or  documents  of  the  title  under  any  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  and  paying  value  for 
the  same  in  good  faith  and  without  notice  of  the  previous  sale, 
shall  have  the  same  effect  as  if  the  person  making  the  delivery  or 
transfer  were  expressly  authorized  by  the  owner  of  the  goods  to 
make  the  same." 

The  definition  of  "value"  contained  in  the  Sales  Law  as  drafted 
and  as  generally  adopted,  but  which  was  omitted  from  the  law  in 
New  York  is  as  follows : 

"  'Value'  is  any  consideration  sufficient  to  support  a  simple  con- 
tract. An  antecedent  or  pre-existing  claim,  whether  for  money 
or  not,  constitutes  value  where  goods  or  documents  of  title  are 
taken  either  in  satisfaction  thereof  or  as  security  therefor." 

It  is  superfluous  to  outline  a  state  of  facts  where  the  application 
or  non-application  of  such  a  definition  of  value  would  decide  the 
case. 

There  seems  no  reason  to  doubt  that  the  passage  of  the  Sales 
Law  has  made  no  difference  in  the  law  in  New  York,  so  far  as  it 

"§  60. 

"The  section  numbers  hereafter  are  those  of  the  Personal  Property 
Law. 
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requires  a  fresh  consideration  upon  the  transfer  of  a  chattel  to 
constitute  the  transferee  thereof  a  holder  for  value,  and  this  view 
is  perhaps  confirmed  by  the  fact  that  the  following  provision  in  the 
original  draft  of  the  Sales  Law  has  also  been  omitted  in  the  New 
York  statute,  although  enacted  in  New  York  in  both  the  Ware- 
house Receipts  Law  and  the  Bills  of  Lading  Law:  "This  article 
shall  be  so  interpreted  and  construed  as  to  effectuate  its  general 
purpose  to  make  uniform  the  law  of  those  states  which  enact  it." 

Coming  now  to  the  Bills  of  Lading  Law^^  it  is  curious  to  note 
that  while  this  law  omits  any  definition  of  value,  its  provisions 
regarding  negotiability  are  much  more  sweeping  even  than  those 
of  the  Warehouse  Receipts  Law. 

Section  191  defines  a  negotiable  bill  of  lading. 

Sections  214  and  215  provide  for  negotiation  by  endorsement, 
or  by  delivery  when  endorsed  in  blank. 

The  following  sections  are  quoted  in  full : 

"Section  217 — A  negotiable  bill  may  be  negotiated  by  any  per- 
son in  possession  of  the  same,  however  such  possession  may  have 
been  acquired  if,  by  the  terms  of  the  bill,  the  carrier  undertakes 
to  deliver  the  goods  to  the  order  of  such  person,  or  if  at  the  time 
of  negotiation  the  bill  is  in  such  form  that  it  may  be  negotiated 
by  delivery. 

Section  218 — A  person  to  whom  a  negotiable  bill  has  been 
duly  negotiated  acquires  thereby : 

(a)  Such  title  to  the  goods  as  the  person  negotiating  the  bill 
to  him  had  or  had  ability  to  convey  to  a  purchaser  in  good  faith 
for  value,  and  also  such  title  to  the  goods  as  the  consignee  and 
consignor  had  or  had  power  to  convey  to  a  purchaser  in  good 
faith  for  value,  and 

(b)  The  direct  obligation  of  the  carrier  to  hold  possession  of 
the  goods  for  him  according  to  the  terms  of  the  bill  as  fully  as 
if  the  carrier  had  contracted  directly  with  him. 

Section  224 — The  validity  of  the  negotiation  of  a  bill  is  not 
impaired  by  the  fact  that  such  negotiation  was  a  breach  of  duty 
on  the  part  of  the  person  making  the  negotiation,  or  by  the  fact 
that  the  owner  of  the  bill  was  deprived  of  the  possession  of  the 
same  by  fraud,  accident,  mistake,  duress  or  conversion,  if  the 
person  to  whom  the  bill  was  negotiated,  or  a  person  to  whom  the 
bill  was  subsequently  negotiated,  gave  value  therefor,  in  good 
faith,  without  notice  of  the  breach  of  duty,  or  fraud,  accident, 
mistake,  duress  or  conversion." 

The  above  sections  seem  to  give  to  a  bill  of  lading,  if  negoti- 
able as  defined  by  the  statute,  almost  every  characteristic  of  nego- 
tiability, even  to  the  extent  that  title  may  be  obtained  from  one 

"Laws  191 1,  c.  248,  forming  Art.  7  of  the  Personal   Property  Law. 
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who  has  no  title,  as  a  finder,  if  the  transferee  acts  in  good  faith. 
The  words  "any  person  in  possession  of  the  same,  however  such 
possession  may  have  been  acquired"  in  Section  217,  were  certainly 
intended  by  the  author  of  the  Law  to  convey  this  meaning.''* 

Now,  it  may  be  argued  that  if  the  construction  which  the 
Negotiable  Instruments  Law  has  generally  received  outside  of 
New  York  is  correct,  and  if  it  is  held  by  the  Court  of  Appeals 
that  the  rule  in  regard  to  negotiable  instruments  in  New  York 
is  now  that  laid  down  in  Railroad  Co.  v.  National  Bank^''  quoted 
above,  then  the  provisions  of  the  statute  regarding  negotiability 
of  bills  of  lading  show  an  intention  by  the  Legislature  to  give  to 
the  transfer  thereof  the  same  effect  in  all  cases  as  a  transfer  of 
negotiable  paper,  particularly  in  view  of  the  definition  of  value 
in  the  Warehouse  Receipts  Law  and  the  provision  of  the  Bills  of 
Lading  Law  declaring  its  general  purpose  to  make  uniform  the 
law  of  those  states  which  enact  it. 

To  support  this  view,  it  might  be  said,  that  if  a  precedent  debt 
is  in  all  cases  where  there  is  good  faith,  a  sufficient  consideration 
for  the  transfer  of  negotiable  paper  or  of  a  warehouse  receipt, 
whether  by  way  of  payment  or  security,  that  as  the  Legislature 
nas  made  a  bill  of  lading  negotiable  to  the  extent  above  indicated, 
it  would  be  unreasonable  to  require  any  further  consideration  for 
its  transfer,  and  that  all  commercial  documents  should  be  on  the 
same  footing,  although  the  rule  for  chattels  were  different. 

But  it  is  submitted  that  such  an  argument  is  not  sound,  and 
that  the  Legislature,  by  a  deliberate  omission  of  the  definition 
of  value,  both  in  the  Sales  Law  in  regard  to  chattels  and  in  the 
Bills  of  Lading  Law,  has  shown  an  intention  which  cannot  be 
disregarded,  not  to  change  the  law  in  the  point  under  discussion, 
and  that  this  is  so  whatever  the  rule  may  be  as  to  negotiable 
instruments,  and  in  spite  of  the  change  made  in  regard  to  warehouse 
receipts. 

It  may  be  added  that  the  Sales  Law,  as  passed  in  New  York,^" 
contains  some  fourteen  sections  in  regard  to  "documents  of  title" 
defining  and  distinguishing  negotiable  and  non-negotiable  docu- 
ments and  providing  for  the  effect  of  their  negotiation  and  trans- 
fer.    These  sections  are  numbered   108  to  121  inclusive  and  are 

"See  Vol.  35,  Reports  of  Amer.  Bar  Assn.  (1910)  pp.  569-71;  also 
American  Uniform  Commission  Acts  (Pamphlet)  published  by  Commis- 
sioners on  Uniform  State  Laws,  Jan.   i,  1910,  pp.  243-44. 

"(1880)    102  U.   S.   14. 

"Laws  191 1,  c.  571,  now  Art.  5  of  the  Personal  Property  Law. 
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substantially,  though  not  exactly,  similar  to  provisions  in  the 
Warehouse  Receipts  Law,  and  in  many  respects  similar  to  por- 
tions of  the  Bills  of  Lading  Law.  It  has  not  seemed  necessary 
to  consider  what  effect  these  sections  would  have  on  the  law 
relating  to  bills  of  lading  and  warehouse  receipts,  because  of  the 
language  of  section  158: 

"Nothing  in  this  act  or  in  any  repealing  clause  thereof  shall 
be  construed  to  repeal  or  limit  any  of  the  provisions  of  the  law 
to  make  uniform  the  law  of  warehouse  receipts,  or  of  the  law,  if 
enacted,  to  make  uniform  the  law  of  bills  of  lading. "^'^ 

While  the  foregoing  was  in  preparation  the  Legislature  of  this 
state  passed  the  so-called  Uniform  Transfer  of  Stock  Act  relat- 
ing to  transfers  of  shares  of  stock  in  corporations.  This  statute 
became  a  law  on  May  17,  1913,  and  is  Chapter  600  of  the  Laws 
of  1913,  taking  effect  September  i,  1913. 

This  statute  adds  a  new  Article  to  the  Personal  Property  Law,'* 
and  repeals  all  inconsistent  legislation.'® 

Before  comparing  the  provisions  of  this  statute  with  existing 
law,  it  is  necessary  to  observe  that  its  application  is  in  some 
respects  limited. 

Section  184  provides : — 

"The  provisions  of  this  article  apply  only  to  certificates  issued 
after  the  taking  effect  of  this  article." 

In  view  of  the  number  of  stock  certificates  issued  prior  to 
September  i,  19 13,  which  will  be  outstanding  for  years  to  come, 
this  section  is  of  much  greater  practical  importance  than  the  simi- 
lar sections  of  the  Warehouse  Receipts  Law  and  Bills  of  Lading 
Law. 

Section  183  provides  among  its  definitions: — 

"i.  In  this  article,  unless  the  context  or  subject  matter  other- 
wise requires — 'Certificate'  means  a  certificate  of  stock  in  a 
corporation  organized  under  the  laws  of  this  state  or  of  another 
state  whose  laws  are  consistent  with  this  act." 

The  word  "certificate"  (aside  from  this  definition  in  Section 
183)  occurs  at  least  once  in  eighteen  of  the  twenty- four  sections 
which  this  statute  adds  to  the  Personal  Property  Law.     In  some 

"The  words  "if  enacted"  are  clearly  an  inadvertence,  as  the  Bills  of 
Lading  Law  (Laws  191 1,  c.  248)  antedated  the  Sales  Law  (Laws  1911,  c. 
571)  in  New  York  by  some  weeks,  although  both  took  eflfect  on  Sept.  i, 
1911. 

"Art.  6,  §§  162-185  inclusive. 

"§  185. 
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of  these  sections  (e.  g.,  §  176,  "no  lien  or  restriction  unless  indi- 
cated on  certificate;"  §  178,  "lost  or  destroyed  certificate")  the 
word  "certificate"  might,  because  of  the  subject  matter,  be  con- 
strued to  relate  solely  to  certificates  of  stock  of  New  York  cor- 
porations, but  in  those  sections  which  relate  to  the  effect  upon 
the  title  to  a  certificate  of  stock  and  the  shares  represented  there- 
by, of  "endorsement,"  "delivery"  and  "transfer"  (as  defined  in 
the  act)  there  seems  to  be  no  reason  either  from  the  subject 
matter  or  context  why  the  statutory  definition  should  be  restricted, 
or,  unless  perhaps  to  include  corporations  with  Federal  charters, 
why  it  should  be  enlarged. 

The  definition  is  doubtless  a  recognition  of  the  rule  that  the 
statute  law  of  the  jurisdiction  where  a  corporation  is  chartered, 
may  prevent  the  legal  title  to  its  shares  of  stock  from  passing, 
even  as  to  third  persons,  by  mere  endorsement  and  delivery  of 
the  certificate  representing  the  shares.  Such  law  would  not  be 
"consistent  with  this  act,"  which  accordingly  would  not  apply.*" 

Considering  now  the  provisions  of  the  statute  in  those  cases 
where  it  is  applicable,  it  is  to  be  noted  that  the  definition  of  value 
found  in  the  Warehouse  Receipts  Law  is  here  repeated. 

Section  183  provides: — 

"i.  In  this  article,  unless  the  context  or  subject-matter  other- 
wise requires  *  *  *  'Value'  is  any  consideration  sufficient  to 
support  a  simple  contract.  An  antecedent  or  pre-existing  obliga- 
tion, whether  for  money  or  not,  constitutes  value  where  a  certifi- 
cate is  taken  either  in  satisfaction  thereof  or  as  security  therefor." 

And,  "though  made  by  one  having  no  right  of  possession  and 
having  no  authority  from  the  owner  of  the  certificate  or  from  the 
person  purporting  to  transfer  the  title,"  delivery  of  an  endorsed 
certificate  is  effectual*^  and  as  to  "a  purchaser  for  value  in  good 
faith  without  notice"*^  the  indorsement  of  the  apparent  owner  is 
effectual, 

"though  the  indorser  or  transferor 

(a)  Was  induced  by  fraud,  duress  or  mistake  to  make  the 
endorsement  or  delivery,  or 

(b)  Has  revoked  the  delivery  of  the  certificate,  or  the  author- 
ity given  by  the  endorsement  or  delivery  of  the  certificate,  or 

(c)  Has  died  or  become  legally  incapacitated  after  the  indorse- 
ment, whether  before  or  after  the  delivery  of  the  certificate,  or 

"See  Central  Trust  Co.  v.  West  India  Imp.  Co.   (1901)    169  N.  Y.  314, 
328,  329. 
"§   166. 
"§   168. 
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(d)  Has  received  no  consideration."" 

And  "purchaser"  includes  mortgagee  and  pledgee.** 

These  provisions  when  applicable,  and  they  would  doubtless 
be  applicable  at  least  in  respect  to  a  certificate  of  stock  in  a  New 
York  corporation  issued  after  September  first  of  this  year,  are 
evidently  intended  to  extend  to  certificates  of  stock  every  quality 
of  negotiability,  so  far  as  the  nature  of  such  instruments  permits, 
and  in  such  cases  would  change  the  present  rule  that  a  transferee 
of  a  certificate  of  stock  is  not  protected  against  the  rights  of 
others  than  his  transferor  when  the  only  consideration  for  the 
transfer  is  an  antecedent  debt.*° 

While  no  elaborate  review  of  the  authorities  has  been  at- 
tempted, it  is  submitted  that  the  foregoing  outline  of  the  subject 
considered,  shows  that  the  law  in  this  regard  is  in  a  confused  and 
unsatisfactory  condition  and  that  the  result  of  various  statutes 
as  enacted  in  New  York,  has  not  been  to  place  it  on  any  logical 
or  consistent  footing. 

David  H.  Miller. 

New  York. 
______ 

"§  183. 

**See  cases  already  cited,  and  in  particular  Weaver  v.  Harden  (1872) 
49  N.  Y.  286. 
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NOTES. 


Life  Insurance  Policies  as  Assets  of  a  Bankrupt's  Estate. — 
Among  the  many  vexed  problems  arising  from  the  interpretation  of 
apparently  conflicting  provisions  of  the  Bankruptcy  Act,  few  have 
proven  more  perplexing  than  those  relating  to  the  status  of  life  insur- 
ance policies  as  assets  of  bankrupt  estates.  These  policies  are 
exempted  from  the  claims  of  creditors  by  the  statutes  of  many  states, 
and  although   §  6^  of  the  Act  expressly  provides  for  the  allowance 

^§  6.  Exemptions  of  Bankrupts. — a.  This  act  shall  not  affect  the  al- 
lowance to  bankrupts  of  the  exemptions  which  are  prescribed  by  the 
State  laws  in  force  at  the  time  of  the  filing  of  the  petition  in  the  State 
wherein  they  have  had  their  domicile  for  the  six  months  or  the  greater 
portion  thereof  immediately  preceding  the  filing  of  the  petition. 
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of  such  exemptions,  it  was  contended  for  some  years  by  the  courts  of 
the  Eighth  and  Ninth  Circuits^  that  the  sweeping  provisions  of  this 
section  were  qualified  by  the  proviso  of  §  70a  (5),'  and  that  policies 
having  a  cash  surrender  value,  though  exempt  by  state  statutes,  passed 
to  the  trustee  for  the  benefit  of  creditors.  This  construction  was 
rejected  by  the  Supreme  Court  in  Holden  v.  Stratton*  on  the  ground 
that  the  declarations  of  the  proviso  were  subordinate  to  the  general 
provisions  of  the  Act.  Even  after  this  decision  the  courts,  recog- 
nizing life  insurance  policies  as  a  class  of  property  freely  assignable, 
generally  assumed  that  the  trustee  took  title  to  all  policies  on  the 
bankrupt's  life  payable  to  himself,  his  executors  or  assigns,'  subject 
only  to  the  bankrupt's  right  of  redemption  of  those  policies  having 
a  "cash  surrender  value.""  The  interpretation  of  this  phrase,  how- 
ever, provoked  a  marked  diversity  of  opinion  in  the  courts  of  the 
various  circuits.  Tribunals  favoring  a  strict  construction  of  the  Act 
insisted  that  the  power  of  redemption  was  secured  to  the  bankrupt 
only  when  a  cash  surrender  value  was  stipulated  for  in  the  policy,^ 
while  other  courts  maintained  that  it  was  sufficient  that  such  sur- 
render was  permitted  by  the  practice  or  concession  of  the  insurance 
company.*     The   question   was   finally    determined   by   the    Supreme 

'Steele  v.  Buel  (C.  C.  A,  1900)  104  Fed.  96S;  In  re  Scheld  (C.  C.  A. 
1900)    104  Fed.  870. 

'§  70.  Title  to  Property.— o.  The  trustee  of  the  estate  of  a  bankrupt, 
upon  his  appointment  and  qualification,  .  .  .  shall  ...  be  vested 
by  operation  of  law  with  the  title  of  the  bankrupt,  as  of  the  date  he  was 
adjudged  a  bankrupt,  except  in  so  far  as  it  is  to  property  which  is  ex- 
empt, to  all  ...  (5)  property  which  prior  to  the  filing  of  the  pe- 
tition he  could  by  any  means  have  transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process  against  him:  Provided,  That 
when  any  bankrupt  shall  have  any  insurance  policy  which  has  a  cash 
surrender  value  payable  to  himself,  his  estate,  or  personal  representatives, 
he  may,  within  thirty  days  after  the  cash  surrender  value  has  been  ascer- 
tained and  stated  to  the  trustee  by  the  company  issuing  the  same,  pay  or 
secure  to  the  trustee  the  sum  so  ascertained  and  stated,  and  continue  to 
hold,  own,  and  carry  such  policy  free  from  the  claims  of  the  creditors 
participating  in  the  distribution  of  his  estate  under  the  bankruptcy  pro- 
ceedings, otherwise  the  policy  shall  pass  to  the  trustee  as  assets,    .    .    . 

H1905)    198  U.  S.  202. 

'Although  the  general  rule  is  that  a  beneficiary's  interest  is  vested  and 
indefeasible,  12  Columbia  Law  Review  552;  Central  Bank  v.  Hume 
(1888)  128  U.  S.  195,  the  authorities  are  in  conflict  as  to  the  right  of  the 
trustee  to  a  policy  which  grants  to  the  bankrupt  unlimited  power  to 
change  the  beneficiary.  This  right  has  been  upheld  on  the  ground  that 
such  policies  constitute  transferable  property  of  the  insured.  In  re  Herr 
(D.  C.  1910)  182  Fed.  716;  In  re  White  (C.  C  A.  1909)  I74  Fed.  333,  26 
L.  R.  A.  [n.  s.]  451,  and  note;  and  denied  on  the  curious  ground  that 
such  power  cannot  pass  to  the  trustee  under  §  70a  (3),  since  it  may  not 
be  exercised  by  the  bankrupt  for  his  own  benefit.  Dissenting  opinion  of 
Pollock,  J.,  In  re  Orear  (C.  C.  A.  1910)  178  Fed.  632,  636;  cf.  In  re 
Johnson  (D.  C.  1910)  176  Fed.  591;  /«  re  Orear  (C.  C.  A.  1911)  189  Fed. 
888.  This  question  has  not  been  passed  upon  by  the  Supreme  Court,  but 
the  result  reached  by  Pollock,  J.  seems  clearly  in  accord  with  the  solici- 
tude of  the  Court  for  the  bankrupt's  dependents. 

Vn  re  Orear,  supra;  In  re  SlingluflF  (D.  C.  1900)  106  Fed.  154. 

Vn  re  Mertens  (D.  C.  1904)  131  Fed.  972;  In  re  Welling  (C.  C.  A. 
1902)   113  Fed.  189. 

Vn  re  Boardman  (D.  C.  1900)  103  Fed.  783;  See  Gould  v.  N.  Y.  Life 
Ins.  Co.  (D.  C.  1904)  132  Fed.  927. 


NOTES.  627 

Court  in  the  case  of  HiscocJe  v.  Mertens,'  in  accordance  with  the  more 
liberal  view. 

These  decisions,  however,  left  untouched  the  controverted  question 
of  whether,  under  the  provisions  of  the  Act,  the  trustee  was  vested 
with  any  interest  in  such  policies  beyond  their  cash  surrender  value 
at  the  time  of  the  filing  of  the  petition.^"  In  the  view  of  some  courts 
all  interests  of  the  bankrupt  answering  to  the  broad  description  of 
transferable  property  pass  to  the  trustee  for  the  benefit  of  creditors.^^ 
As  a  logical  result  of  this  strict  doctrine  the  trustee  could  pay  the 
premiums  on  an  ordinary  life  policy  and  collect  its  avails  at  maturity, 
or  sell  it  for  the  benefit  of  the  estate.^*  This  position  has  been  assailed 
upon  three  grounds.  It  is  asserted  that  this  would  be  purely  specula- 
tion by  the  trustee  on  the  life  of  the  bankrupt,^^  in  violation  of  the 
rule  against  wager  policies.^*  But  this  contention  is  without  founda- 
tion, since  the  rule  requiring  an  insurable  interest  is  generally  held 
not  to  apply  to  a  bona  fide  assignee.^'  As  a  second  objection,  it  is 
urged  that  the  trustee  should  be  required,  as  a  matter  of  law,  to  reject 
these  policies  as  burdensome  property,  since  they  impose  upon  the 
estate  a  continuing  liability,  and  clog  its  prompt  settlement.^'  This 
stringent  rule  may  well  be  applied  to  policies  whose  productivity 
seems  remote,  but  should  not  be  permitted  to  deprive  creditors  of 
the  benefits  of  policies  giving  promise  of  early  maturity.  A  sounder 
policy  would  place  in  the  discretion  of  the  court  the  power  to  deter- 
mine upon  the  facts  of  each  case  the  trustee's  duty  of  rejection. ^^  The 
most  forceful  argument  advanced  by  this  line  of  decisions  is  that 
deduced  from  the  liberal  policy  of  the  law  toward  life  insurance.  To 
the  minds  of  many  courts,  it  seems  repugnant  to  the  protection 
accorded  these  contracts  by  the  law^*  to  place  in  the  hands  of  the 
trustee  an  interest  which,  as  a  rule,  would  yield  little  to  creditors, 
yet  would  deprive  the  bankrupt  of  the  benefit  of  the  low  premium 
rate  at  which  the  insurance  was  effected.  Upon  this  ground  pro- 
ceeded the  reasoning  in  the  recent  case  of  Burlingham  v.  Crouse,^^ 

•(1907)  205  U.  S.  202. 

"This  question  becomes  important  when  the  contracts  are  ordinary 
life  policies,  which  usually  have  no  surrender  value,  or  so-called  "in- 
vestment" policies  which  have  not  accumulated  a  net  reserve  sufficient  to 
form  the  basis  of  surrender  value. 

"/n  re  Orear,  supra;  In  re  Hettling  (C.  C.  A.  1909)   175  Fed.  65. 

"/n  re  Coleman  (C.  C.  A.  1905)  136  Fed.  8i8;./n  re  Orear  (C.  C.  A. 
1910)   178  Fed.  632;  In  re  Welling,  supra. 

"In  re  Judson  (C.  C.  A.  1912)  192  Fed.  834,  affirmed  (1913)  228  U.  S. 
474;   Gould  V.   N.  Y.  Life  Ins.  Co.,  supra. 

"See  Wamock  v.  Davis  (1881)  104  U.  S.  775;  Cammack  v.  Lewis 
(1872)    IS  Wall.  643. 

"Grigsby  v.  Russell  (1911)  222  U.  S.  149;  Steinback  v.  Diepenbrock 
(1899)  158  N.  Y.  24;  contra,  Met.  Life  Ins.  Co.  v.  Elison  (1905)  72  Kan. 
199,  3  L.  R.  A.  [n.  s.]  934,  and  note. 

"/n  re  Josephson  (D.  C.  1903)  121  Fed.  142;  In  re  McKinney  (D.  C. 
1883)    15  Fed.  535;  Collier,  Bankruptcy  (9th  ed.)   1027. 

"/n  re  Slingluff,  supra. 

^*In  re  McKinney,  supra;  In  re  Judson,  supra. 

"The  rule  laid  down  in  this  case  was  applied  in  the  cases  of  Everett  v. 
Judson  (1913)  228  U.  S.  474,  and  Andrews  v.  Partridge  (1913)  228  U.  S. 
479,  which  held  that  the  maturity  of  the  policy  between  the  filing  of  peti- 
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(1913)  228  U.  S.  459,  which  held  that  the  trustee  had  no  rights  in 
policies  upon  which  the  insured  bankrupt  had  secured  loans  to  the 
full  amount  of  their  cash  surrender  value. 

To  the  advocates  of  strict  interpretation  this  decision  may  well 
seem  a  perversion  of  the  obvious  meaning  of  the  Act.  Moreover,  the 
line  of  reasoning  adopted  by  the  Court  of  necessity  forces  it  to  find 
the  trustee's  sole  grant  of  power  in  the  proviso  of  §  70a  (5),  and  thus 
give  to  this  exception  the  force  of  additional  legislation  denied  to  it 
in  Holden  v.  Stratton.  But,  questions  of  interpretation  aside,  the 
result  reached  in  the  principal  case  is  salutary,  and  constitutes  a 
notable  instance  of  the  adoption  of  the  construction  of  a  statute  con- 
formable to  the  interests  of  the  community. 


Burden  of  Proof  in  Recovering  Profits. — ^In  an  equitable  action 
by  a  patentee  against  an  infringer,  it  is  indisputably  within  the 
power  of  the  court  to  allow  recovery  by  the  complainant  of  all  the 
profits  accruing  to  the  infringer  through  his  invasion  of  the  patentee's 
right.^  Theoretically,  this  remedy  meets  the  demands  of  justice,  and 
there  is  no  doubt  of  its  practicability  when  the  patented  article  or 
process  is  new,  and  all  the  profits  received  are  due  solely  to  the  in- 
fringement. But  where  profits  arise  partially  from  other  elements, 
the  application  of  the  remedy  grows  troublesome.  For  instance,  if 
other  articles  or  processes  were  available  at  the  time  the  patent  was 
appropriated,  the  measure  of  profits  recoverable  is  the  advantage 
gained  by  the  use  of  the  patented  article  or  process  as  compared  with 
such  others.-  And  when  the  patent  is  for  an  improvement  in  an 
article  or  process  in  common  use,  or  if  the  infringer  used  the  patented 
article  or  process  in  connection  with  other  elements,  he  is  liable  only 
for  the  profits  derived  from  the  use  of  the  improvement  or  patented 
element.^ 

The  question  naturally  arises  on  whom  is  to  rest  the  burden  of 
apportioning  such  profits.  Where  the  patent  is  for  an  improvement 
the  general  rule  is  that  the  burden  is  on  the  complainant  to  prove 
the  existence  of  profits,  and  the  exact  proportion  of  them  due  to  his 
patented  feature,  or  else  to  prove  that  the  entire  value  or  salability 

tion  and  the  adjudication  did  not  affect  the  right  of  the  insured's  personal 
representative  to  redeem  by  payment  of  the  policy's  cash  surrender  value 
at  the  date  of  the  filing  of  the  petition. 

'Though  sanctioned  by  statute  in  the  United  States  since  1870,  Rev. 
Stat.  §  4921,  this  remedy  existed  previously  in  equity  by  force  of  judicial 
decision.  3  Robinson,  Patents  §  1137.  Profits  and  damages  may  be  re- 
covered in  the  same  action.  Fox  v.  Knickerbocker  Engraving  Co.  (C. 
C.  1905)  140  Fed.  714.  The  existence  of  actual  profits  in  a  commercial 
sense  is  unnecessary  to  a  recovery,  so  long  as  any  advantage  or  saving 
has  resulted  from  the  use  of  the  patented  article  or  process.  Cawood 
Patent   (1876)   94  U.  S.  695. 

'Columbia  Wire  Co.  v.  Kokomo  Steel  &  Wire  Co.  (C.  C.  A.  191 0  194 
Fed.  108;  Mowry  v.  Whitney  (1871)  14  Wall.  620,  648.  It  has  been  held 
however,  that  the  comparison  must  be  between  the  patented  invention  and 
what  was  known  and  open  to  the  public  at  and  before  the  date  of  the 
patent.     Turrill  v.  111.  Centr.  Ry.   (C.  C.   1880)   20  Fed.  912. 

'Brown  v.  Lanyon  Zinc  Co.  (C.  C.  A.  1910)  179  Fed.  309;  Sessions  v. 
Romadka  (1891)  145  U.  S.  29,  45 ;  11  Columbia  Law  Review  74. 
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of  the  process  or  article  was  due  to  the  patented  improvement.*  When 
the  patent  is  for  an  entire  device  or  process,  after  the  plaintiff  has 
proved  the  existence  of  profits,  he  may  recover  the  entire  amount 
unless  the  defendant  produces  evidence  proving  the  use  of  other  ele- 
ments in  connection  with  the  patented  device,  and  showing  that  such 
elements  probably  contributed  to  the  profits  received.'  The  burden 
then  shifts  again  to  the  plaintiff  to  segregate  the  profits  due  him.' 

The  application  of  these  rules  virtually  denies  to  a  patentee  the 
long  established  right  to  recover  profits.'^  The  only  reliable  evidence, 
which  can  be  introduced  to  support  the  burden  of  proof  thus  thrust 
upon  the  complainant,  is  invariably  in  the  possession  of  the  defendant, 
who  may  defeat  recovery  of  profits  by  refusing  to  produce  such  evi- 
dence, or  by  failing  to  keep  books  or  accounts  of  the  infringing  trans- 
action, or  by  adding  so  many  elements  of  his  own  to  the  patented 
device  that  the  difficulty  of  apportioning  the  profits  becomes  insur- 
mountable.* The  tendency  of  the  later  decisions,  however,  has  been 
to  permit  recovery  by  the  complainant  of  the  entire  profits,  if  he 
proves  that  profits  existed,  and  that  it  is  impossible,  for  any  of  the 
above  reasons  for  him  to  segregate  the  exact  amount  of  profits  due 
him,  applying  to  the  infringer  the  rule  applicable  to  a  trustee  ex 
maleficio.^ 

The  doctrine  of  these  cases  is  mentioned  with  approval  in  the 
recent  case  of  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.  (D.  C. 
N.  D.  111.  1913)  204  Fed.  1006.  Though  it  greatly  modifies  the  rule 
of  the  earlier  cases,^**  its  effect  is  undoubtedly  to  promote  justice.^^ 
In  cases  bf  infringement  of  copyrights  the  complainant  is  allowed  to 
recover  the  entire  profits  of  the  infringement,  on  the  ground  that  it  is 
impossible  to  distinguish  what  proportion  of  the  value  of  a  book  is 
due  to  the  pirated  portion;^*  and  a  similar  rule  is  applied  at  law  in 

*Garretson  v.  Clark  (1883)  iii  U.  S.  120;  Elgin  Wind  Power  &  Pump 
Co.  V.  Nichols  (C.  C.  A.  1901)  105  Fed.  780;  Westinghouse  v.  New  York 
Air  Brake  Co.  (C.  C.  A.  1905)  140  Fed.  545;  American  etc.  Co.  v.  St. 
Louis  etc.  Co.  (C.  C.  A.  1911)  192  Fed  121;  see  Yesbera  v.  Hardesty 
Mfg.  Co.  (C.  C.  A.  1908)   166  Fed.  120. 

"Elizabeth  v.  Pavement  Co.  (1877)  97  U.  S.  126,  141;  Orr  &  Lockett 
Hardware  Co.  v.  Murray  (C.  C.  A.  190JB)  163  Fed.  54;  Tuttle  v.  Claflin 
(C.  C.  A.  1896)  76  Fed.  227;  see  McSherry  Mfg.  Co.  v.  Dowagiac  Mfg. 
Co.  (C.  C.  A.  1908)   160  Fed.  948. 

'See  Canda  Bros.  v.  Michigan  Malleable  Iron  Co.  (C.  C.  A.  1907)  152 
Fed.  178. 

^10  Columbia  Law  Review  647;  i  Hopkins,  Patents  593. 

*Some  of  the  earlier  cases  sought  to  prevent  this  by  resolving  every 
doubt  or  inference  against  an  infringer  attempting  to  prevent  recovery  by 
such  means.  Rubber  Co.  v.  Goodyear  (i86g)  9  Wall.  788;  National  Car- 
Brake  Shoe  Co.  V.  Terre  Haute  Car  and  Mfg.  Co.  (C.  C.  1884)  19  Fed. 
514-° 

•Westinghouse  Co.  v.  Wagner  Mfg.  Co.  (1911)  225  U.  S.  604;  Roth 
V.  Harris  (D.  C.  1912)  197  Fed.  929;  Dowagiac  Mfg.  Co.  v.  Superior 
Drill  Co.   (C.  C.  A.  1908)   162  Fed.  479. 

'"Its  effect  in  most  cases  is  to  throw  the  burden  of  proof  of  appor- 
tionment upon  the  defendant.  See  Westinghouse  Co.  v.  Wagner  Mfg. 
Co.,  supra. 

"With  the  possible  exception  of  the  case  where  the  patented  feature 
is  of  an  insignificant  part  of  the  article  or  process.  See  Wales  v.  Water- 
bury  Mfg.  Co.   (C.  C.  A.  1900)    loi  Fed.  126. 

""Callaghan  v.  Myers  (1888)   128  U.  S.  617,  665. 
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cases  of  wilfiil  and  wrongful  confoision  of  goods,  where  the  burden 
rests  on  the  wrongdoer  to  prove  what  portion  of  the  entire  mass 
belongs  to  him.^'  An  infringer  of  a  patent  right  is  not  a  trustee 
of  resulting  profits,^*  but  where  equity  takes  jurisdiction  of  an  action 
for  infringement,  it  views  the  infringer  as  a  trustee  for  purposes  of 
applying  a  remedy,  depriving  him  of  his  unlawful  gains  and  bestow- 
ing them  upon  the  injured  patentee.^'  It  should  logically,  then,  apply 
to  the  case  of  the  infringer  the  sanoie  rules  of  evidence  as  to  that  of 
the  trustee,  and,  where  there  has  been  an  intermlingling  by  the 
infringer  of  profits  lawfully  and  unlawfully  acquired,  it  should  place 
upon  him  the  burden  of  proving  what  proportion  of  such  profits  were 
rightfully  gained.^^ 

Confusion  of  Goods. — At  common  law  one  who  wilfully  suppressed 
or  destroyed  evidence  became  subject  to  the  maxim,  Omnia  praesum- 
untur  contra  spoliatorem,  which  justified  a  court  in  drawing  the  most 
unfavorable  conclusion  as  to  the  effect  of  such  evidence.  It  is  clear 
that  when  a  confuser  makes  the  delineation  of  title  and  the  extent  of 
a  loss  extremely  difficult  to  ascertain,  he  can  gain  no  advantage  from 
his  own  wrong,  and  must  bear  the  burden  of  any  inconvenience  en- 
tailed by  the  confusion.^  The  earliest  authorities  are  quite  in  accord 
with  this  view  in  declaring  that  one  who,  with  an  improper  motive, 
confuses  his  goods  with  those  of  another  so  as  to  render  the  individual 
portions  indistinguishable,  must  forfeit  his  own  to  the  passive  party 
without  any  accounting.  No  differential  test  based  on  the  nature  of 
the  property  was  here  involved.^  But  the  courts  soon  realized  that 
even  though  the  individual  portions  of  a  confused  mass  cannot  be 
distinguished,  or  practicably  be  separated,  if  both  are  of  the  same 
substance  and  quality  each  owner  may  recover  what  is  practically, 
though  not  identically,  his  own  by  regaining  a  portion  of  the  mass 
equal  to  the  quantity  contributed  by  him.  If,  therefore,  the  indi- 
vidual quantities  are  known,^  there  is  no  such  difficulty  in  determin- 
ing the  extent  of  the  injured  party's  property  in   the  mass,  as  to 

"See  The  Idaho  (1876)  93  U.  S.  575- 

"Courts  of  equity  will  not  take  jurisdiction  of  actions  for  infringement 
of  patent  rights  solely  on  the  ground  that  the  infringer  is  a  trustee. 
Root  V.  Ry.  (1881)   105  U.  S.  189. 

"3  Robinson,  Patents  §  1137;  see  Tilgham  v.  Proctor  (1887)  125  U.  S. 
136,  145- 

"Smith  V.  Motley  (1906)  150  Fed.  266;  Hart  v.  Ten  Eyck  (N.  Y. 
1816)  2  Johns  Ch.  *62,  *io8;  see  National  Bank  v.  Ins.  Co.  (1881)  104 
U.  S.  54,  66  et  seq. 

'Lupton  V.  White  (1808)  15  Ves.  432,  439;  see  Bethel  v.  Linn  (1886) 
63  Mich.  464;  Holloway  Seed  Co.  v.  Nat.  Bk.  (1898)  92  Tex.  187.  The 
same  principle  is  applied  to  confusion  of  accounts.  See  Stone  v.  Mar- 
shall Oil  Co.   (1904)  208  Pa.  85. 

"Anonymous  (1594)  Popham  38;  Warde  v.  Aeyre  (1615)  2  Bulst.  323; 
2  Bl.  Comm.*  405  ;c/.  Stephenson  v.  Little  (1862)  10  Mich.  433;  see 
Beach  v.  Schmultz   (1858)   20  111.  186. 

*If,  a  reasonable  doubt  exists  as  to  the  quantity  belonging  to  each  it  is 
resolved  against  the  party  at  fault.  Osborne  v.  Cargill  Elev.  Co.  (1895) 
62  Minn.  400. 
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necessitate  a  forfeiture.*  Moreover,  the  application  of  the  ancient 
common  law  view  partakes,  in  its  harshness,  of  the  nature  of  an  im- 
position of  a  penalty  for  an  evil  motive  in  a  civil  action — a  proceed- 
ing entirely  out  of  accord  with  the  spirit  of  the  common  law.'^  The 
tendency  is,  therefore,  to  decree  a  forfeiture  only  when  the  injured 
party  has  no  other  complete  remedy  against  the  fraudulent  wrong- 
doer.® Accordingly,  whenever  the  confused  mass  is  homogeneous 
throughout,  a  wrongful  motive  on  the  part  of  the  confuser  may  be 
proved  to  recover  punitive  damages,  but  it  cannot  justify  an  exem- 
plary penalty  as  a  matter  of  law.^ 

Forfeiture  is  thus  confined  to  those  cases  of  confusion  originating 
in  a  wrongful  motive,  where  either  a  new  article  is  formed,  or  the 
individual  portions  are  different  in  substance  or  in  quality,  and  can- 
not easily  be  apportioned.*  A  negligent  confusion  pught  never  to 
result  in  forfeiture  unless  it  is  made  in  violation  of  a  duty  imposed 
by  reason   of   a  fiduciary  relationship   existing  between  the  parties.^ 

Where  the  confusion  is  caused  by  accident,^"  by  vis  major,^^  or  by 
consent  of  the  parties,^^  they  are  tenants  in  common  of  the  mass. 
Neither  has,  therefore,  a  right  to  the  proceeds  of  the  entire  lot,^^ 
though  if  it  is  apportionable  replevin  will  lie  by  either  for  his  aliquot 
share  on  demand  and  refusal.^*  The  same  principles  could  with 
justice  be  applied  to  cases  of  confusion  by  mistake,  or  under  a  claim 
of  right,  so  long  as  the  confuser  bears  any  resulting  inconvenience. 
It  is  to  be  noted,  however,  that  the  common  law  does  not  provide 
for  the  case  of  a  confusion  honestly  brought  about,  in  which  no  ap- 
portionment according  to  the  original  shares  is  practicable.  The 
civil  law,^^  while  basing  no  distinction  on  the  motives  of  the  parties, 

*Hesseltine  v.  Stockwell  (1849)  30  Me.  237;  Ryder  r.  Hathaway  (Mass. 
1838)  21  Pick.  298;  Stone  v.  Quaal  (1886)  36  Minn.  46;  see  Rust  Land 
etc  Co.  V.  Isom  (1902)  70  Ark.  99;  Wilkinson  v.  Stewart  (1877)  85  Pa. 
255;  cf.  Stephenson  v.  Little,  supra. 

"Cooley,  Torts  (3rd  ed.)  69.  To  be  sure,  for  injuries  suffered  by  rea- 
son of  the  deprivation  of  his  portion,  for  the  time  being,  the  plaintiff  may 
recover  specific  damages. 

'Wright  V.  Skinner  (1894)  34  Fla.  453;  i  Sutherland,  Damages  (3rd 
ed.)   §  loi. 

^Hesseltine  v.  Stockwell,  supra. 

'See  The  Idaho  (1876)  93  U.  S.  575;  Jewett  v.  Dringer  (1878)  30  N. 
J.  Eq.  291;  Jenkins  v.  Steanka  (1865)  19  Wis.  139;  Hojloway  Seed  Co.  v. 
Nat.  Bk.,  supra;  Beach  v.  Schmultz,  supra. 

'Lupton  V.  White,  supra;  Willard  v.  Rice  (Mass.  1846)  11  Mete.  493; 
Hudson  V.  Hawkins  (1887)  79  Ga.  274;  see  Hart  v.  Ten  Eyck  (N.  Y. 
1816)  2  Johns,  Ch.*  62,*  106. 

'"Spence  v.  Union  Ins.  Co.  (1868)  L.  R.  3  C.  P.  427;  Moore  v.  Erie 
Ry.    (N.   Y.   1872)    7  Lans.  39. 

"Intermingled  Cotton  Cases   (1875)   92  U.   S.  651. 

"Adams  v.  Meyers   (U.  S.  C.  C.  1870)   i   Sawy.  306. 

"Davis  V.  Krum   (1882)    12  Mo.  App.  279. 

"Kaufman  v.  Schilling  (1874)  58  Mo.  218;  Freese  v.  Arnold  (1894) 
99  Mich.  13. 

"The  Institutes  of  Justinian  distinguished  between  the  confusion  of 
liquids  (confusio)  and  that  of  solids  (commixtio),  Sander's  Justinian, 
Inst.  lib.  II,  tit.  I,  §  28,  apparently  on  the  ground  that  in  the  latter  case 
the  particles  may  theoretically  be  separated.  Of  course,  such  a  distinction 
would  be  impracticable   for  commercial  purposes. 
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declared  that  if  either  one  kept  the  whole  mass  an  equitable  distribu- 
tion might  be  decreed,  the  judge  having  discretion  to  award  a 
greater  amount  to  one  because  of  the  better  quality  of  his  contribu- 
tion to  the  mass.  Of  course,  the  only  alternative  would  be  to  sell 
the  product  and  equitably  distribute  the  proceeds. 

On  the  consummation  of  the  confusion  the  right  to  possession  of 
the  whole  mass  immediately  vests  in  the  passive  party.^^  Pending 
disposition  of  the  title,^''^  he  may,  therefore,  maintain  replevin  for  the 
entire  lot.^*  Nor  will  trespass  lie  against  him  for  taking  it,^®  though 
it  is  then  his  duty  to  give  the  confuser  an  opportunity  to  identify 
his  own  or  determine  his  share.^**  The  burden  is,  however,  on  the 
latter  to  identify  his  own  property  or  lose  it.^^  Of  course,  where  the 
plaintiff  sues  in  trover  all  difficulties  disappear  and  he  recovers  the 
value  of  his  property  at  the  time  and  place  of  conversion."  Thus 
in  the  recent  case  of  Samuel  et  al.  v.  Holhrook,  Cahot  &  Rollins  Corp. 
(App.  Div.  1913)  141  N.  Y.  Supp.  275,  a  majority  of  the  court  held 
the  defendant  guilty  of  conversion  on  its  refusal  to  return  iron  of 
the  plaintiff,  which  had,  by  mistake,  been  mixed  with  its  own,  although 
the  defendant  asserted  identification  to  be  impossible.  The  defendant 
having  acted  in  good  faith,  the  parties  might  well  be  tenants  in  com- 
mon of  the  mass,  and  it  is  not  in  derogation  of  this  fact  to  declare 
that,  the  goods  being  apportionable,  the  plaintiff  might,  on  demand 
and  refusal,   recover  the  value  of  his  aliquot  share  in  conversion.^^ 


Eight  to  Regulate  the  Resale  Price  of  Patented  Articles. — 
Previously  existing  ideas  as  to  the  right  of  the  patentee  to  control 
the  manner  in  which  the  vendee  or  subsequent  owner  of  the  patented 
article  may  deal  with  it,  by  imposing  license  restrictions  at  the  time 
of  the  original  sale,  have  been  recently  complicated  by  the  decision 
in  Bauer  &  Cie  v.  O'Donnell  (1913)  33  Sup.  Ct.  Rep.  616.  The 
Supreme  Court  determined  that  a  patentee  who  has  received  all  the 
cash  consideration,  which  he  contemplated,  from  the  sale  of  the 
patented  article  has  no  right  to  regulate  the  price  at  which  it  may 
be  sold  thereafter.  According  to  the  almost  unbroken  line  of  author- 
ity prior  to  this  decision  the  powers  of  the  patentee  seem  to  follow 

"The  Idaho,  supra;  Stephenson  v.  Little,  supra;  Bryant  v.  Ware 
(1849)   30  Me.  295;  but  see  Ryder  v.  Hathaway,  supra. 

"The  civil  law  made  no  provision  for  the  right  of  possession  pend- 
ing the  distribution  of  the  shares.  Blackstone  was  evidently  led  astray  in 
his  description  of  the  civil  law  in  this  respect,  and  it  is  curious  to  note 
that  the  view  of  the  civil  law  taken  by  Kent  in  his  commentaries.  2  Kent, 
Comm.*  364,  and  followed  by  Ryder  v.  Hathaway,  supra,  is  as  clearly 
erroneous. 

"See  Wingate  v.   Smith   (1841)   20  Me.  287. 

"Bryant  v.  Ware,  supra. 

"See  The  Idaho,  supra;  Bryant  v.  Ware,  supra. 

"First  Nat.  Bk.  v.  Schween  (1889)  127  111.  573;  Holloway  Seed  Co. 
V.  Nat.  Bk.,  supra. 

*'Wright  V.  Skinner,  supra;  Burnham  v.  Marshall  (1883)  56  Vt.  365; 
see  Hall  v.  Hargadine  (1900)  23  Tex.  Civ.  App.  149. 

"Stall  V.  Wilbur  (1879)  77  N.  Y.  158;  Ripley  v.  Davis  (1866)  15 
Mich.  75. 
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simply  and  logically  from  the  statutory  grant  of  monopoly.^  He 
receives  from  Congress  no  positive  rights  to  practice  the  invention, 
for  he  already  possesses  them^  by  and  subject  to  the  law  of  the  land.^ 
The  sole  office  of  the  patent  statutes  is  to  give  to  him,  for  a  term  of 
years,  three  distinct  and  co-ordinate  rights  of  exclusion,*  namely,  the 
right  to  exclude  all  others  from  making,  from  using,  and  from  selling 
his  invention. 

The  patentee  can  only  derive  benefit  from  these  rights  of  exclusion 
by  selling  immunity  from  suit  to  those  who  wish  to  invade  his  monop- 
oly; but  every  right  with  regard  to  the  invention  which  he  does  not 
expressly  or  impliedly  license  others  to  exercise,  he  reserves  to  himself 
and  may  protect  by  injunction.'  A  sale  of  the  patented  article 
technically  transfers  only  the  title  to  the  materials,®  but  when  it  is 
unaccompanied  by  any  restrictions,  the  patentee  is  regarded  as  having 
impliedly  licensed  its  free  use  and  sale,'''  and  in  these  circumstances 
the  article  is  said  to  have  passed  out  of  the  monopoly.*  But  where 
actual  restrictions  accompany  the  sale  of  the  article  and  are  brought 
to  the  attention  of  the  vendee  and  subsequent  owners,^  the  restricted 
license  is  the  full  measure  of  the  immunity  from  suit.^"  Thus  the 
vendee  of  an  article,  licensed  for  use  only  once,  infringes  the  patent 
if  he  uses  it  a  second  time,  for  he  has  violated  the  reserved  right  of 
the  patentee.^^  And  similarly,  a  retailer  who  buys  a  patented  article, 
licensed  for  sale  at  a  price  of  not  less  than  one  dollar,  and  who  retails 
it  for  eighty-nine  cents  should  be  held  to  do  so  at  his  peril,  for  the 
patentee  has  used  apt  words  to  reserve  to  himself  the  exclusive  right 
to  retail  the  article  for  less  than  a  doUar.^^    To  this  the  court  answers 

'R.  S.  §  4884;  U.  S.  Comp.  Stat.  (1901)  §  4884. 

*Heaton-Peninsular  Button  Fastener  Co.  v.  Eureka  Specialty  Co.  (C. 
C.  A.  1896)   77  Fed.  288;  25  Harv.  L.  Rev.  454. 

'12  Columbia  Law  Review  709  et  seq. 

*See  Gaylor  v.  Wilder  (1850)  10  How.  477,  494;  Paulus  v.  Buck  Mfg. 
Co.  (C.  C.  a.  1904)  129  Fed.  594. 

'Henry  v.  Dick  (1912)  224  U.  S.  i;  Rupp  and  Wittgenfeld  v.  Elliott 
(C.  C.  1904)  131  Fed.  730;  Crown  Cork  Co.  v.  Brooklyn  Co.  (C.  C. 
1909)    172  Fed.  225. 

"Robinson,  Patents  §§  808,  824. 

'See  Hobbie  v.  Jamieson  (1892)  149  U.  S.  355;  Keeler  v.  Standard 
Bed  Co.  (1894)  157  U.  S.  659;  2  Robinson,  Patents ~§§  793,  824,  826. 

'Bloomer  v.  McQuewan  (1852)  14  How.  539;  see  Mitchell  v.  Hawley 
(1872)  16  Wall.  544.  It  is  the  unrestricted  sale,  and  not  the  passing  of 
title,  which  takes  the  article  out  of  the  monopoly.  That  the  user  has 
title  is  immaterial.  Natl.  Phonograph  Co.  v.  Schlegal  et  al.  (C.  C.  A. 
1904)   128  Fed.  733.     See  25  Harv.  L.  Rev.  641. 

'See  Cortelyou  v.  Johnson  (1907)  207  U.  S.  196;  Dorsey  Rake  Co.  v. 
Bradley  Co.    (U.  S.  D.  C.  1874)    i   Ban.  &  A.  330. 

"Mitchell  V.  Hawley,  supra;  Heaton- Peninsula  Button  Fastener  Co.  v. 
Eureka  Specialty  Co.  supra;  Cortelyou  v.  Lowe  (C.  C.  A.  1901)  iii  Fed. 
1005. 

"Amer.  Cotton  Tie  Co.  v.  Bullard  (U.  S.  C.  C.  1879)  i7  Blatchf.  160; 
Amer.  Cotton  Tie  Co.  v.   Simmons   (1882)    106  U.   S.   89. 

**These  were  the  facts  of  the  principal  case.  That  the  patentee  has 
the  right  to  regulate  the  resale  price  of  the  patented  article  has  been 
held  in  the  following  decisions  of  the  lower  federal  courts :  N.  J.  Patent 
Co.  V.  Schaefer  (D.  C.  1906)  144  Fed.  437;  The  Fair  v.  Dover  Mfg. 
Co.    (C.  C.  A.   1908)    166  Fed.   117;   Automatic   Pencil   Sharpener   Co.   v. 
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that  having  parted  with  title  to  the  patented  article  and  received  all 
the  consideration  which  he  expected  from  the  sale,  the  patentee  has 
realized  all  the  benefits  intended  to  be  conferred  by  the  patent  laws, 
and  is  not  entitled  to  interfere  with  the  retailer's  acts  of  ownership 
over  the  chattel.  As  a  matter  of  fact,  a  patentee  seldom  receives  his 
full  consideration  from  the  sale  of  the  article  alone;  it  is  the  market 
for  the  sale  which  is  of  the  first  importance  to  him,  and  in  patented 
articles  peculiarly  the  market  can  rarely  be  maintained  without  a 
fixed  retail  price  assuring  a  steady  profit  to  jobbers  and  dealers.^' 
Hence  the  fixing  of  the  retail  price  is  a  very  important  part  of  the 
consideration  for  the  sale  of  a  patented  article,  and  the  major  premise 
of  the  court's  argument  seems  to  be  without  foundation  in  fact.  But 
at  best  the  patentee's  statutory  rights  of  exclusion  are  unrelated  in 
theory  to  the  question  of  consideration  at  the  original  sale." 

The  true  explanation  of  the  denial  of  the  patentee's  right  to 
restrict  the  resale  price  of  the  article,  when  he  has  no  direct  interest 
in  the  proceeds  of  subsequent  sales,  must  be  found  in  the  policy  of 
the  law  to  avoid  the  reservation  of  attributes  of  ownership  by  the 
vendor  of  a  chattel.^"'  It  is  difficult  to  see  how  the  exercise  of  the 
right  of  exclusion  contravenes  public  policy  because  Congress  has 
given  the  right  to  exclude  altogether,  and  this  necessarily  includes 
the  right  to  exclude  in  part.^"  The  rule  heretofore  acknowledged, 
and  the  only  one  logically  tenable,  is  that  "every  condition,  not  in  its 
very  nature  illegal  with  regard  to  this  kind  of  property,  imposed  by 
the  patentee  and  agreed  to  by  the  licensee  for  the  right  to  manufacture 
or  use  or  sell  the  article,  will  be  upheld  by  the  courts.    The  fact  that 

Qoldsmith  Bros.  (C.  C.  1911)  190  Fed.  205;  Victor  Talking  Machine  Co. 
V.  The  Fair  (C.  C.  A.  1903)  123  Fed.  424;  Natl.  Phonograph  Co.  v. 
Schlegel,  supra;  Edison  v.  Smith  Merc.  Co.  (C.  C.  1911)  188  Fed.  925; 
Edison  Phono.  Co.  v.  Kaufmann  (C.  C.  1901)  105  Fed.  960;  Edison  Phono. 
Co.  V.  Pike  (C.  C.  1902)   116  Fed.  863. 

"The  testimony  before  Congressional  Committee  on  Patents  in  hearing 
on  the  Oldfield  bill  established  this  fact. 

**There  have  been  three  decisions  in  the  federal  courts  in  accord  with 
the  principal  case.  All  have  been  rendered  within  the  current  year  and 
no  two  agree  as  to  the  basis  for  denying  the  patentee's  right.  Waltham 
Watch  Co.  V.  Keene  (D,  C.  1913)  202  Fed.  225;  Ingersoll  &  Bro.  v.  M'- 
Coll  (D.  C.  1913)  204  Fed.  147;  Free  Sewing  Machine  Co.  v.  Bry- 
Block  Merc.  Co.  (D.  C.  1913)  204  Fed.  632.  In  Bobbs-Merrill  v.  Straus 
(1907)  210  U.  S.  339,  the  right  of  a  copyright  holder  to  regulate  the  re- 
tail price  of  the  copyrighted  book  was  denied,  the  grant  of  the  copyright 
statute  being  substantially  identical  with  that  of  the  patent  laws.  The 
cases  are  not  altogether  analogous,  however,  in  view  of  the  fact  that  a 
copyright  holder's  own  right  to  multiply  and  vend  the  copyrighted  ar- 
ticle is  based  on  the  statute  and  not  on  general  law.  Globe  Newspaper 
Co.  V.  Walker  (1907)  210  U.  S.  356.  In  England  an  almost  identical 
statute  has  received  the  contrary  construction.  See  Drone,  Copyrights 
365  et  seq. 

"See  Dr.  Miles  Medical  Co.  v.  Park  &  Sons  Co.  (1911)  220  U.  S. 
373;  Park  &  Sons  Co.  v.  Hartman  (C.  C.  A.  1907)  i53  Fed.  24.  ,  But 
these  decisions  apply  only  to  unpatented  articles  and  expressly  distm- 
guish  the  right  of  a  patentee  to  restrain  trade  in  the  patented  article  and 
to  regulate  subsequent  sales. 

"Dorscy  Rake  Co.  v.  Bradley  Co.,  supra. 
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the  conditions  in  the  contracts  keep  up  the  monopoly  or  fix  prices 
does  not  render  them  illegal."^^ 


Equitable  Relief  Against  Nuisances. — While  it  has  long  been  a 
recognized  rule  of  equity  that  in  case  of  continuing  nuisances  an 
injunction  will  be  granted,  as  a  matter  of  right,  where  there  is  irre- 
parable injury  or  a  multiplicity  of  suits,  the  courts  universally  make 
two  exceptions  to  the  rule,  and  will  weigh  and  balance  the  individual 
injuries  of  each  party  before  the  relief  is  granted.  In  the  first  place, 
where  the  plaintiff  seeks  only  a  .temporary  restraint,  unless  there  is 
a  pressing  necessity  for  immediate  relief  the  injunction  will  be  re- 
fused.^ Again,  it  has  been  held  that  the  petitioner  must  seek  his 
remedy  at  law  when  he  has  purchased  property  within  the  scope  of 
the  nuisance  for  the  purpose  of  compelling  the  defendant  to  buy  his 
legal  rights  at  an  exorbitant  price.^  Assuming,  however,  that  the 
injunction  should  be  granted  as  a  matter  of  right  in  all  cases  where 
the  remedy  at  law  is  inadequate,  the  motive  or  intention  of  the  par- 
ties should  not  defeat  the  logical  operation  of  the  rule.'  But  when 
the  plaintiff  acquired  his  property  with  a  desire  to  speculate  on  the 
defendant's  willingness  or  ability  to  pay  for  the  continued  existence 
of  his  nuisance,  viewed  from  the  standpoint  of  "the  man  in  the  street," 
the  denial  of  an  injunction  would  work  substantial  justice. 

A  more  troublesome  question  is  presented,  however,  where  the  evi- 
dence clearly  proves  the  complainant's  rights  are  being  infringed  by 
the  defendant's  wrongful  act,  but  the  damage  caused  is  slight  as  com- 
pared with  the  expense  and  loss  to  the  defendant  if  an  injunction  is 
granted.  There  is  a  decided  diversity  of  opinion  in  such  cases  in 
determining  whether  the  injunction  should  issue  as  a  matter  of  right, 
or  whether  it  is  within  the  discretion  of  the  court  to  deny  equitable 
relief  on  the  ground  that  the  plaintiff  is  entitled  to  nothing  except 
as  a  matter  of  grace.  In  the  recent  case  of  Whalen  v.  Union  Bag  & 
Paper  Co.  (1913)  101  N  E.  805  the  New  York  Court  of  Appeals  re- 
fused to  balance  the  conveniences  between  the  plaintiff  and  the  de- 
fendant, and  granted  an  injunction  prohibiting  the  defendant  from 
inflicting  a  comparatively  small  damage  on  the  plaintiff's  riparian 
rights.     This  result  is  fully  sustained  by  eminent  authorities  in  this 

''Bement  v.  Nat.  Harrow  Co.  (1901)  186  U.  S.  70,  91;  Henry  v.  Dick, 
supra;  Cortelyou  v.  Johnson  (C.  C.  1905)  138  Fed.  no,  reversed,  207  U.  S. 
196,  solely  because  of  failure  to  give  notice  of  license  restrictions ;  United 
States  V.  Standard  Sanitary  Co.  (C.  C.  1911)  191  Fed.  172,  190,  affirmed, 
226  U.  S.  20;  Blount  V.  Yale-Towne  Mfg.  Co.  (C.  C.  1909)  166  Fed  555. 
In  the  two  cases  last  cited  the  conditions  attempted  to  be  imposed  by 
the  patentee  involved  an  agreement  to  restrain  trade  in  unpatented  articles 
or  a  combination  to  restrain  trade  in  competing  patented  articles,  and 
being  unlawful  by  virtue  of  the  Sherman  Act  were  properly  held  invalid. 

'This  follows  from  the  inherent  nature  of  a  temporary  injunction  in 
as  much  as  in  its  operation  it  is  very  analogous  to  a  judgment  and  exe- 
cution before  trial.  Mammoth  Vein  Coal  Co.s  Appeal  (1867)  54  Pa.  183; 
I  Joyce,  Injunctions  §  109. 

*Edwards  v.  Allouez  Mining  Co.  (1878)  38  Mich.  46;  McCleery  v. 
Highland  Boy  Gold  Min.  Co.   (C.  C.   1904)    140  Fed.  951. 

'Savannah  Ry.  v.  Woodruff  (1890)  86  Ga.  94. 
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country,  as  well  as  in  England.*  And  it  is  declared  by  these  courts 
that  no  amount  of  discretion  can  deprive  the  injured  party  of  the 
remedy  recognized  by  the  well  established  rules  of  equity.  The  doc- 
trine has  for  its  foundation  the  conception  of  ownership  so  jealously 
guarded  in  conunon  law  countries — ^that  no  man  shall  be  deprived  of 
his  property  for  the  benefit  of  a  private  individual.  The  result  of 
the  denial  of  an  injunction  in  such  cases  is  the  same  whether  the 
plaintiff  is  driven  to  pursue  his  remedy  at  law,  or  whether,  the  legis- 
lature vests  in  the  courts  the  power  to  exercise  discretion  in  award- 
ing damages  instead  of  an  injunction.'  It  results  in  a  forced  sale 
of  individual  rights  at  private  valuation.*  The  authorities  taking  a 
contrary  view  support  their  conclusion  on  the  contention  that  where 
the  defendant  is  operating  an  extensive  enterprise  which  is  of  bene- 
fit to  the  entire  community,  he  should  not  be  compelled  to  close  his 
establishment  because  he  cannot  avoid  a  slight  infringement  of  the 
plaintiff's  rights.  Consequently  the  interest  of  all  parties  would  be 
best  preserved  by  a  careful  examination  of  the  plaintiff's  loss,  as  com- 
pared with  the  injury  to  the  defendant  if  an  injunction  was  granted; 
and  in  case  the  latter  greatly  exceeded  the  former  the  plaintiff  should 
be  made  to  accept  damages  and  the  defendant  permitted  to  continue 
the  nuisance.''  The  practical  result  of  this  contention  is  to  give 
eminent  domain  privilege  to  private  persons.     While  it  might  well  be 

'Where  defendant  interfered  with  plaintiff's  riparian  rights : — Williams 
V.  Gold  Min.  Co.  (1909)  85  S.  C.  i;  Stock  v.  Township  (1897)  114 
Mich.  357;  Higgins  v.  Flemington  Water  Co.  (1883)  36  N.  J.  Eq.  538; 
Young  Co.  V.  Bankier  Distillery  Co.  L.  R.  [1893]  App.  Cas.  691;  see  Min- 
ing Co.  V.  Mining  Co.  (1897)  9  Col.  App.  407.  Where  there  was 
smoke,  fumes,  or  other  nuisances: — Amer.  Smelting  &  Refining  Co.  v.  God- 
frey (C.  C.  A.  1907)  158  Fed.  225;  Sullivan  v.-  Steel  Co.  (1904)  208  Pa. 
540;  Hennessy  v.  Carmony  (1892)  50  N.  J.  Eq.  616;  Broadbent  v.  Imperial 
Gas  Co.  (1856)  7  DeG.  M.  &  G.  436,  460.  affirmed  (1859)  7  H.  L.  C. 
*6oo;  Shelfer  v.  Elec.  Light  Co.  L.  R.  [1895]  i  Ch.  287;  Goodson  v.  Rich- 
ardson (1874)  L.  R.  9  Ch.  App.  221. 

'"Lord  Cairn's  Act  21-22  Vict.  c.  27;  Madison  v.  Ducktown  Sulphur 
Copper  &  Iron  Co.  (1904)  113  Tenn.  331,  364;  Cittarotto  v.  Judge  (1885) 
2,y  La.  Ann.  573.  But  even  this  does  not  justify  the  court  in  giving 
damages  where  the  ordinary  rules  of  equity  require  that  the  plaintiff 
be  given  a  permanent  relief.     Shelfer  v.  Elec.  Light  Co.,  supra. 

It  is  doubtful  whether  the  legislature  under  a  constitution  containing 
a  due  process  of  law  clause  could  permit  a  court  to  force  a  man  to  part 
with  his  property  rights  in  favor  of  a  private  individual  simply  because  it 
would  be  expensive  to  the  latter  to  discontinue  the  nuisance.  See  Hen- 
nessy V.  Carmony,  supra. 

"Stock  V.  Township,  supra;  Tucker  v.  Howard  (1880)  128  Mass.  361; 
I   Pomeroy,  Eq.  Juris.   (3rd  ed.)   §  531. 

'Bliss  V.  Washoe  Copper  Co.  (C.  C.  A.  191 1)  186  Fed.  789;  Bliss  v. 
Anaconda  Copper  Min.  Co.  (C.  C.  1909)  167  Fed.  342;  McCarthy  v. 
Bunker  Hill  &  Sullivan  Min.  Co.  (C.  C.  A.  1908)  164  Fed.  927;  Moun- 
tain Copper  Co.  v.  U.  S.  (C.  C.  A.  1906)  142  Fad.  625;  Reideman  v.  Mt. 
Morris  Elec.  Light  Co.  (N.  Y.  1900)  56  App.  Div.  23;  English  v.  Prog- 
ress Co.  (1891)  95  Ala.  259;  Gray  v.  Manhattan  Ry.  (1891)  128  N.  Y. 
499;  Demarest  v.  Hardham  (1881)  34  N.  J.  Eq.  4^9\  Richard's  Appeal 
(1868)  57  Pa.  105.  But  see  the  recent  Pennsylvania  District  Court  deci- 
sion in  the  case  of  Kestncr  v.  The  Homeopathic  Medical  &  Surgical  Hos- 
pital  of   Reading    (The   Legal    Intelligencer,   Oct.    10,    1913.) 
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applied  to  public  or  quasi-public  corporations,'  to  grant  the  same 
power  to  enterprises  not  affected  with  a  public  interest  is  not  con- 
sonant with  the  common  law  methods  of  protecting  property.  The 
determination  of  this  question  resolves  itself  into  a  matter  of  policy 
in  the  disposition  of  private  rights,  and  since  in  the  majority  of 
these  cases  the  public  is  the  party  primarily  concerned,  the  proper 
proceeding  would  be  to  compel  the  defendant  to  acquire  its  rights  so 
to  act  by  constitutional  condemnation. 


What  Law  Governs  Contracts  of  Interstate  Carriage? — The 
frequency  of  contractual  provisions  exempting  carriers  partially  or 
entirely  from  their  common  law  liability,  and  the  diversity  between 
the  rules  of  the  several  states  as  to  the  validity  of  such  provisions^ 
have  necessitated  repeated  judicial  consideration  of  the  question  as  to 
what  law  determines  the  validity  or  invalidity  of  such  stipulations.  In 
absence  of  legislation  by  Congress  on  the  subject,^  the  question  is  one 
of  the  conflict  of  state  laws,*  since  under  the  police  power  it  is  com- 
petent for  the  state  legislatures,*  or  courts'*  to  decide,  even  in  cases 
of  interstate  carriage,  whether  these  contracts  shall  be  upheld. 

The  cases  almost  universally  recognize  the  basic  principle  that 
prima  facie  the  lex  loci  contractus  governs,  unless  the  contract  is  wholly 
to  be  performed  elsewhere.  But  in  the  application  of  this  doctrine 
the  results  reached  in  the  various  jurisdictions  are  by  no  means  har- 
monious. In  one  jurisdiction  the  delivery  is  considered  to  be  the  entire 
performance,  consequently,  the  law  of  the  place  of  delivery  is  enforced.® 
This  view  is,  however,  based  on  a  false  assumption  of  fact,  for  any  part 
of  the  journey  constitutes  as  much  part  of  the  performance  as  the 
delivery. 

The  rule  of  most  jurisdictions  in  which  exemption  stipulations  are 
held  invalid  is  that,  though  they  would  be  sustained  by  the  lex  loci 
contractus,  comity  does  not  require  the  courts  to  enforce  agreements 

•In  cases  where  the  business  is  affected  with  a  public  interest  the  at- 
titude of  the  New  York  courts  in  the  Elevated  and  Subway  Railway 
Cases  is  a  typical  example.     See  3  Columbia  Law   Review  413. 

'i  Page,  Contracts,  559  ct  seq.;  13  Columbia  Law  Review  249. 

'Congress  has  exercised  its  undoubted  power  to  enact  such  legislation 
by  the  Carmack  Amendment  to  the  Hepburn  Act.  Act  of  June  29,  1906, 
^^-  3591.  §  7,  pars.  II,  34  Stat,  at  Large  595.  For  the  interpretation  of 
this  statute,  see  Carpenter  v.  U.  S.  Exp.  Co.   (1912)    120  Minn.  59. 

'Aside  from  the  federal  statutes  there  is  a  class  of  cases  where  the 
federal  law  is  applied  practically,  if  not  theoretically.  It  is  well  known 
that  the  federal  courts  decide  questions  of  "general  commercial  law"  on 
their  independent  judgment  unless  there  is  a  state  statute  on  the  subject; 
Swift  V.  Tyson  (1842)  16  Pet.  i;  and  the  Supreme  Court  has  held  that 
exemption  stipulations  fall  within  the  operation  of  this  principle.  Liver- 
pool Steam  Co.  v.   Phenix  Ins.  Co.    (1889)    129  U.   S.  397. 

^Chicago,  etc.  Ry.  v.  Solan  (1898)  169  U.  S.  133,  affirming  (1895)  95 
la.  260. 

"Penn.  R.  R.  v.  Hughes  (1903)  191  U.  S.  477,  affirming  (1902)  202  Pa. 
222;  Davis  V.  Chicago,  etc.  Ry.   (1896)  93  Wis.  470. 

•Pittsburgh,  etc.  Ry.  v.  Sheppard  (1897)  56  Oh.  St.  68. 
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contrary  to  their  own  public  policy.'  But  it  is  difficult  to  see  how 
the  public  policy  of  any  jurisdiction  can  prevent  it  from  enforcing 
contracts,  not  immoral,  made  elsewhere,  and  relating  to  negligent  acts 
to  be  performed  elsewhere.*  And  even  if  the  rule  is  limited  to  cases 
where  the  negligence  occurred  within  the  jurisdiction  of  the  forum,® 
its  practical  inconvenience^"  outweighs  any  theoretical  merit  it  may 
possess.  Pennsylvania  has  adopted  the  rule  that  the  law  of  the  place 
where  the  injury  occurs  should  prevail ;^i  but  the  burden  of  establishing 
the  exact  location  of  the  accident  would  in  many  cases  be  insur- 
mountable. 

In  trying  to  establish  a  foundation  upon  which  to  rest  the  solution 
of  this  question,  the  courts  have  given  considerable  weight  to  the  so 
called  intention  of  the  parties.  This  is  well  illustrated  by  the  inter- 
esting conclusion  recently  reached  by  the  Oklahoma  Supreme  Court 
in  the  case  of  Atchison  etc.  By.  v.  Smith  (1913)  132  Pac.  494.  The 
court  laid  down  the  rule  that  exemption  stipulations  will  be  upheld, 
if  they  are  valid  under  the  law  of  any  one  of  the  states  through  which 
the  carriage  is  to  be  made,  though  it  be  void  under  the  lex  loci  con- 
tractus. The  court  proceeds  upon  the  theory  that  everyone  is  con- 
clusively presumed  to  know  the  law;  that  the  parties  to  this  contract 
must  be  deemed  to  have  intended  its  enforcement;  and  that,  conse- 
quently, they  must  have  contemplated  the  application  of  that  law  which 
upholds,  rather  than  that  which  denies,  the  validity  of  their  agreement. 
It  has  been  held,  however,  that  even  an  expressed  intention  of  the 
parties  cannot,  under  the  "law  of  the  forum"  doctrine,  require  the 
enforcement  of  a  contract  which  is  contrary  to  such  law;^^  g^d  it  is 
equally  illogical,  in  any  case,  to  permit  parties  by  mere  intention  to 
validate  that  which  is  contrary  to  public  policy.^^  In  these  cases, 
moreover,  it  is  seldom  that  the  parties  have  any  real  intention  on  the 
subject;^*  and  certainly  the  presumption  that  every  one  knows  the 
law  is  an  obvious  fiction  ;^'^  consequently  the  intention  of  the  parties 

'See  The  Kensington  (1902)  183  U.  S.  263;  2  Columbia  Law  Review 
160;  Adams  Exp.  Co.  v.  Chamberlin-Johnson-DuBose  Co.  (1912)  138  Ga. 
455;  Lake  Shore  &  Mich.  So.  Ry.  v.  Teeter  (1906)  166  Ind.  335;  Chicago, 
etc.  Ry.  V.  Gardiner  (1897)  51  Neb.  70;  Adams  Exp.  Co.  v.  Green  (1911) 
112   Va.   527. 

•It  is  conceived  that  no  court  would  apply  the  policy  of  a  forum  where 
the  contracts  is  to  be  performed  entirely  without  its  jurisdiction.  See  The 
Fri  (C.  C.  A.  1907)  154  Fed.  333;  Shelton  v.  Canadian  Northern  Ry.  (C. 
C.   191 1 )    189  Fed.    153. 

The  rule  is  so  limited  in  one  jurisdiction.  Adams  Exp.  Co.  v.  Walker 
(1904)    119  Ky.  121. 

^The  inconvenience  referred  to  is  two-fold;  it  will  often  be  difficult 
to  establish  where  the  injury  occurred,  and  the  rights  of  the  parties  will 
vary  according  to  the  jurisdiction  where   the  action  is  brought. 

"Hughes  t/.  R.  R.   (1902)   202  Pa.  222. 
"Knott  V.  Botany  Mills  (1900)   I79  U.  S.  69. 

"See  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  supra;  Hughes  v.  R.  R. 
supra. 

"See  Cleveland  etc.   Ry.  v.   Druien    (1904)    "8  Ky.  237,  243. 
"Keener,  Quasi  Contracts,  85  et  seq. 
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should  play  little  or  no  part  in  the  determination  of  the  question.^' 
The  real  basis  of  the  rule  should  be  policy  and  convenience.  And  the 
rule  that,  whenever  part  performance  is  to  be  made  within  the  locv^ 
contractus,  its  law  should  govern^^  has  the  advantage  of  being  simple 
and  easy  to  apply,  and  above  all,  of  making  the  operation  and  effect 
of  a  contract  independent  of  the  purely  fortuitous  circumstance  that 
the  lex  fori  may  i)ermit  or  prohibit  its  enforcement. 

"The  doctrine  of  the  principal  case  seems  to  have  the  support  of  only 
three  decided  cases,  see  The  Oranmore  (D.  C.  1885)  24  Fed.  922;  Talbott 
V.  Merchants'  Despatch  Transp.  Co.  (1875)  41  la.  247;  Ryan  v.  M.  K.  & 
T.  Ry.  (1885)  65  Tex.  13,  all  of  which  are  either  overruled  or  apparently 
ignored  in  later  decisions  in  their  own  jurisdictions.  Knott  v.  Botany 
Mills,  supra;  Hazel  v.  Chicago  etc.  Ry.  (1891)  82  la.  477;  Pittman  v. 
Pacific  Ex.  Co.  (1900)  24  Tex.  Civ.  App.  595. 

"Dyke  v.  Erie  Ry.  (1871)  45  N.  Y.  113;  Valk  v.  Erie  Ry.  (N.  Y.  1909) 
130  App.  Div.  446;  111.  Cent.  R.  R.  v.  Beebe  (1898)  174  111.  13;  Hazel  v. 
Chicago  etc.  Ry.  supra;  O'Regan  v.  Cunard  Co.  (1894)  160  Mass.  356; 
Hartmann  v.  Louisville  &  N.  Ry.  (1889)  39  Mo.  App.  88;  Meuer  v.  Chi- 
cago etc.  Ry.  (1898)  II  S.  D.  94;  see  Davis  v.  Chicago  etc.  Ry.,  supra. 
In  the  exceptional  case  where  the  contract  is  to  be  performed  in  two  or 
more  states,  wholly  outside  of  the  jurisdiction  where  it  is  made,  the  law 
of  the  place  wherein  the  principal  performance  is  to  take  place  should  be 
applied.  This  would  follow  from  the  application  of  the  universally  ac- 
cepted rule  that  where  performance  is  to  take  place  entirely  in  one  juris- 
diction its  law  will  prevail. 


RECENT  DECISIONS. 

Arthur  Bearns  Brenner,  Ediior-in-Charge. 
James  Alger  Fee,  Associate  Editor. 

Agency — Carriers — Bills  of  Lading. — An  agent  issued  a  bill  of  lading 
to  a  consignor  who  had  not  delivered  any  goods,  and  the  evidence 
showed  that  the  consignee  had  notice  that  the  recital  as  to  the  delivery 
was  false.  Held,  that  the  consignee  could  not  recover.  Williams  v. 
Delaware  and  Hudson  Co.  (App.  Div.  1913)  141  N.  Y.  Supp.  606. 

The  prevailing  view  taken  by  the  U.  S.  Supreme  Court  and  many 
state  courts,  following  a  similar  English  adjudication,  is  that  since 
the  issuance  of  a  bill  of  lading  by  an  agent  who  has  not  received  the 
goods  specified  therein  is  totally  unauthorized,  the  act  is  not  binding 
on  the  principal.  Friedlander  v.  Texas  Ry.  (1889)  130  TJ.  S.  416; 
Lazard  v.  Merchants'  and  Miners'  Co.  (1893)  78  Md.  1;  Grant  v. 
Norway  (1851)  10  C.  B.  665.  Although  everyone  knows  of  this  limit- 
ation upon  the  agent's  authority,  see  Natl.  Bank  of  Commerce  v. 
Chicago  Ry.  (1890)  44  Minn.  224,  233,  no  third  person  save  perhaps 
the  consignor  can  ascertain  the  existence  of  the  fact  upon  which  the 
agent's  authority  is  conditioned.  Bank  of  Batavia  v.  N.  Y.  R.  R. 
(1887)  106  N.  Y.  195.  Since  the  principal  must  have  realized  this, 
and  since  he  has  necessarily  directed  the  agent  to  assert  whether  or 
not  such  fact  exists,  see  Credit  Co.  r.  Howe  Co.  (1886)  54  Conn.  357, 
387,  there  is  some  justification  for  allowing  the  agent's  representa- 
tion to  estop  the  principal.  Cf.  St.  Louis  R.  R.  v.  Lamed  (1882) 
103  ni.  293;  Brooke  v.  N.  Y.  R.  R.  (1885)  108  Pa.  529.  Moreover, 
inasmuch  as  the  third  person  can  secure  no  information  from  the 
principal,  and  must  accept  the  recital  of  the  bill  of  lading  if  he  is 
to  do  business  at  all,  there  is  not  that  consent  to  his  own  injury  which 
ordinarily  confronts  a  person  who  has  chosen  to  contract  with  an 
agent  without  ascertaining  his  authority.  The  New  York  rule. 
Armour  v.  Michigan  R.  R.  (1875)  65  N.  Y.  Ill,  which  invokes  an 
estoppel  in  such  a  case,  commends  itself  as  the  more  expedient,  see 
Williston,  Sales  719,  and  is  now  fortified  by  statute,  see  New  York 
Per.  Prop.  Law  §  209,  which  imposes  the  same  qualification  as  the 
principal  case:  that  in  order  to  avail  oneself  of  the  rule  it  is  essen- 
tial that  one  should  have  relied  upon  the  representation. 

Bankruptcy — Insurance — ^Right  of  Trustee  in  Life  Policies  of 
Bankrupt. — The  insured  assigned  to  a  firm,  of  which  he  was  a  mem- 
ber, policies  on  his  life  payable  to  his  personal  representatives.  The 
policies  were  later  assigned  by  the  firm  to  the  insurer  as  security  for 
a  loan  equal  to  their  cash  surrender  value,  and  within  two  months 
of  the  filing  of  an  involuntary  petition  in  bankruptcy  against 
the  partnership  the  policies  were  again  assigned  by  it  to  the  de- 
fendant subject  to  the  first  assignment.  The  insured  died,  following 
the  appointment  of  the  trustees,  and  the  latter  brought  suit  against 
the  defendant  for  the  amount  realized  from  the  policies,  attacking 
the  second  assignment  as  preferential.  Held,  recovery  should  be  de- 
nied.   Burlingham  v.  Grouse  (1913)  228  U.  S.  459.    See  Notes,  p.  625. 
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Bankruptcy — Preferences — Rights  of  Vendor  Under  Conditional 
Sale. — A  vendor,  under  an  unrecorded  conditional  sale,  retook  the  goods 
within  four  months  before  the  bankruptcy,  knowing  of  the  vendee's 
insolvency.  In  an  action  by  the  trustee,  held,  the  retaking  was  not  a 
preferential  transfer.  Hart  v.  Emmerson  Brantingham  Co.  (D.  C.  Mo, 
1913)  203  Fed.  60. 

Wherever  the  filing  of  a  chattel  mortgage  is  required  by  law,  as 
in  the  jurisdiction  of  the  principal  case,  (1909)  Rev.  Stat,  of  Mo.  § 
2861,  and  such  an  instrument  is  recorded  within  four  months  of  the 
bankruptcy,  it  will  constitute  a  voidable  preference,  no  matter  when 
the  mortgage  was  executed.  In  re  Beckhaus  (C.  C.  A.  1910)  177  Fed. 
141,  under  the  amendment  of  1903  to  §  60a,  U.  S.  Bank.  Act,  1898, 
referring  such  transactions  to  the  date  of  recording.  Loeser  v.  Sav. 
Bank  (C.  C.  A.  1906)  148  Fed.  975.  A  chattel  mortgage,  however, 
represents  a  transfer  of  property,  the  title  to  which  was  originally  in 
the  mortgagor,  and  inasmuch  as  he  retains  the  possession,  is  a  vehicle 
of  fraud.  A  conditional  sale,  on  the  other  hand,  whether  in  the  or- 
dinary form  gr  disguised  as  a  sale  with  mortgage  back,  In  re  Rutland 
Perry  Co.  (D.  C.  1913)  205  Fed.  200,  leaves  the  vendor's  rights  para- 
mount; Hineman  v.  Matthews  (1890)  138  Pa.  204;  and  this  is  so  even 
under  the  recording  acts,  unless  third  parties  have  gained  specific  liens. 
Burdick,  Sales  (3rd  ed.)  221,  222.  The  conditional  vendor,  therefore, 
cannot  be  classed  as  a  creditor  of  the  bankrupt  as  regards  the  specific 
chattel  involved,  see  Bradley,  Clark  &"  Co.  v.  Benson  (1904)  93  Minn. 
91,  96;  1  Remington,  Bankruptcy  738,  although  upon  condition  broken 
he  may  elect  to  assume  the  status  of  a  creditor  by  exercising  his  option 
of  suing  for  the  value.  See  Tiffany,  Sales  (2nd  ed.)  139.  Conse- 
quently, as  a  preference  is  predicated  only  of  creditors  under  the 
statute,  U.  S.  Bank.  Act,  1898,  §  60a;  In  re  Kayser  (C.  C.  A.  1910)  177 
Fed.  383,  the  principal  case  logically  held  the  return  of  the  chattel 
was  valid.  But  see  U.  S.  Bank.  Act,  1898,  §  47a,  as  amended  1910; 
13  Oolumbia  Law  Review  158. 

Banks  and  Banking — Certification — Effect. — The  payee  of  a  check 
procured  its  certification.  Upon  the  payee's  insolvency  the  drawer, 
who  desired  to  set  off  a  deposit  with  the  payee  against  the  amount 
of  the  check,  informed  the  drawee  not  to  honor  it.  Held,  one  judge 
dissenting,  the  payee  cannot  recover  on  the  certification.  Carnegie 
Trust  Co.  v.  First  Nat.  Bank  (1913)  141  N.  Y.  Supp.  745. 

A  failure  to  distinguish  between  certification  at  the  request  of  the 
drawer,  and  certification  at  the  request  of  the  holder,  has  led  courts 
into  the  error  of  holding  that  if  a  certification  is  made  by  mistake 
it  is  at  all  times  revocable,  in  the  absence  of  an  estoppel.  Irving  Bank 
v.  Wetherald  (1867)  36  K  Y.  335;  Second  Nat.  Bank  of  Baltimore 
V.  Western  Nat.  Bank  (1878)  51  Md.  128.  In  the  first  case  certifica- 
tion is  made  by  the  bank  to  facilitate  the  drawer's  negotiation  of  the 
check;  it  is  only  a  representation  that  the  drawer's  signature  is 
genuine,  and  that  he  has  a  sufficient  deposit  with  the  drawee  which 
will  be  set  aside  for  the  payment  of  the  check.  Therefore,  where  the 
certification  has  been  made  by  mistake,  the  bank  may  recall  it  if 
the  rights  of  third  parties  have  not  intervened.  But  certification 
at  the  request  of  the  payee,  at  common  law  and  under  the  Negotiable 
Instruments  Act,  releases  the  drawer.  Continental  Nat.  Bank  v.  Com- 
hauser  (1890)  37  111.  App.  475;  cf.  Davenport  v.  Palmer  (1912)  137 
N.   Y.   Supp.  796;   Laws  of  New  York   1909,   ch.  43,  324;   Uniform 
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Negotiable  Instruments  Law  §  188,  and  establishes  the  relation  of 
debtor  and  creditor  between  the  depositary  and  the  holder.  Metro- 
politan Nat.  Bank  v.  Jones  (1891)  137  HI.  634;  see  Born  v.  First  Nat. 
Bank  (1889)  123  Ind.  78.  Funds  to  the  amount  of  the  check  are 
thereby  transferred  from  the  drawer's  to  the  payee's  control,  Minot  v. 
Russ  (1892)  156  Mass.  458;  Oirard  Bank  v.  Bank  of  Penn  Township 
(1861)  39  Pa.  92,  and  the  former's  power  to  countermand  ceases. 
Freund  v.  Importers  &  Traders  Nat.  Bank  (1879)  76  N.  Y.  352;  Times 
Square  Automobile  Co.  v.  Rutherford  Nat.  Bank  (1909)  77  N.  J.  L.  649. 
Therefore  the  court  in  the  principal  case  erred  in  allowing  the  certifi- 
cation to  be  recalled.  See  First  Nat.  Bank  v.  Leach  (1873)  52  N.  Y. 
350;  Times  Square  Automobile  Co.  v.  Rutherford  Nat.  Bank,  supra. 

Conflict  of  Laws — Limitation  of  Carrier's  Liability — Validity. — 
The  plaintiff  was  injured  in  Oklahoma  while  riding  from  Kansas  on 
a  pass  containing  a  stipulation  against  liability  on  the  part  of  the 
defendant  carrier.  This  provision  was  void  by  statute  in  Kansas 
where  the  pass  was  given,  but  valid  in  Oklahoma.  Held,  the  Okla- 
homa law  governed.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Smith 
(Okla.  1913)  132  Pac.  494.    See  Notes,  p.  637. 

Corporations — Notice  to  Bank  Imputed  to  Its  Officers  in  Private 
Capacity. — The  defendant  delivered  a  promissory  note  to  the  payee 
bank,  which  indorsed  it  to  the  plaintiff,  a  director,  as  to  a  private 
individual,  for  value,  before  maturity  and  without  actual  notice.  In 
an  action  to  recover  the  security,  the  defendant  set  up  absence  of  con- 
sideration. Held,  two  judges  dissenting,  under  the  Negotiable  Instru- 
ments Law  the  plaintiff  took  subject  to  the  defenses  available  against 
the  bank.    McCarty  v.  Kepreia  (N.  Dak.  1913)  139  N.  W.  992. 

Unlike  the  imputation  to  a  corporation  of  the  knowledge  of  its 
officers,  see  9  Columbia  Law  Review  730,  the  imputation  to  individuals 
in  a  private  capacity  of  knowledge  which  they  are  presumed  to  have 
in  a  corporate  capacity  is  not  governed  by  a  definite  rule.  Although 
the  presumption  of  knowledge  in  a  director  is,  in  reality,  a  substantive 
rule  of  liability,  notwithstanding  lack  of  knowledge,  cf.  Wigmore,  Evi- 
dence §  2492,  some  courts  have  been  inclined  to  hold  it  as  effective 
against  him  in  a  private  capacity,  see  Lyman  v.  Bank  of  the  U.  S. 
(1851)  12  How.  225;  Merchants'  Bank  v.  Rudolf  (1877)  5  Neb.  527; 
Oillet  v.  Phillips  (1855)  13  N.  Y.  114;  Morse,  Banks  &  Banking  §  137, 
as  actual  knowledge  acquired  officially  would  be.    Lancaster  v.  Collins 

(1881)  7  Fed.  338.  Undoubtedly,  the  belief  that  any  other  holding 
would  open  the  way  to  fraud,  especially  in  banking  institutions,  has 
influenced  these  decisions.  But,  while  the  presumption  of  knowledge 
is  very  properly  enforced  against  a  director  or  other  officer  to  a  full 
liability  in  his  official  capacity,  Savings  Bank  v.  Wulfekuhler  (1877) 
19  Kan.  60,  the  better  view  would  seem  to  be  that  the  presumption, 
conclusive  in  a  corporate  capacity,  In  re  Newcastle-upon-Tyne  Marine 
Ins.  Co.  (1854)  19  Beav.  97,  should  be  rebuttable  when  applied  to 
circumstances  involving  only  a  private  capacity.     Proctor  v.  Baldwin 

(1882)  82  Ind.  370;  cf.  Iowa  Nat.  Bank  v.  Sherman  (1903)  17  S.  Dak. 
396.  The  principal  case,  therefore,  while  in  accord  with  the  trend 
of  authority  before  the  Act,  would  seem  to  be  an  unwarranted  disre- 
gard of  the  terms  of  that  statute  in  regard  to  notice.  §  6354  R.  C. 
1905  N.  Dak. 
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Corporations — Reformation  of  Books — Fraud  Upon  Individual 
Stockholder. — The  defendant  contracted  with  the  plaintiff,  both  being 
stockholders  of  a  corporation,  to  buy  his  stock  according  to  its  book 
value  upon  the  happening  of  a  certain  event.  The  defendant  and  his 
son,  who  constituted  a  majority  of  the  board  of  directors,  fraudulently 
reduced  the  book  value  of  the  corporation's  assets.  The  plaintiff 
brought  a  bill  in  equity  to  reform  the  books,  joining  the  corporation 
as  defendant.  Held,  on  demurrer,  the  complaint  did  not  state  a  cause  of 
action.  Drucklieh  v.  S.  H.  Harris  Inc.  (1913)  209  N.  Y.  211,  reversing 
155  App.  Div.  83. 

For  a  discussion  of  this  case  in  the  court  below,  see  13  Columbia 
Law  Review  348. 

Criminal  Law — Bribery — Benefit  to  Third  Party. — The  defendant, 
while  City  Chamberlain,  induced  one  R  to  lend  money  to  a  third 
party  under  threats  of  removing  the  city  funds  on  deposit  in  R's 
bank.  Held,  the  defendant  could  not  be  convicted  of  receiving  a  bribe, 
in  absence  of  proof  that  he  had  benefited  in  some  fashion  through  R's 
loan  to  the  third  party.  People  v.  Hyde  (App.  Div.  1913)  141  K  Y. 
Supp.    1089. 

The  common  law  definition  of  bribery  required  that  the  bribe  be 
something  of  value,  1  Hawkins  P.  C.  (Ourw.  ed.)  414-15,  1-3;  2 
Bishop,  New  Criminal  Law  (8th  ed.)  51,  and  this  concept  prevails 
universally  to-day.  People  ex  rel.  Dickinson  v.  Van  de  Carr  (N".  Y. 
1903)  87  App.  Div.  386;  Dishon  v.  Smith  (1859)  10  la.  212,  221; 
Commonwealth  v.  Callaghan  (1825)  2  Va.  Cas.  460,  despite  the  dis- 
junctive form  of  the  statute  which  penalizes  the  receiving  of  "a  bribe 
or  anything  of  value".  N.  Y.  Penal  Code  §  372.  See  People  ex  rel. 
Dickinson  v.  Van  de  Carr,  supra.  "Food  and  drink  of  small  value" 
cannot  be  the  subject-matter  of  a  bribe,  1  Hawkins  P.  C.  414;  Ran- 
dell  V.  Evening  News  Assn.  (1893)  97  Mich.  136,  but  with  this  excep- 
tion the  amount  of  value  is  immaterial.  Watson  v.  State  (1883)  39 
Oh.  St.  123.  A  promissory  note  which  is  unenforcible  because  of  the 
illegality  of  the  consideration  is  sufficient  within  the  statutes,  as  a 
promise  of  something  of  value.  People  v.  Willis  (N.  Y.  1898)  24 
Misc.  549;  N.  Y.  Penal  Code  §  372,  although  it  is  not  of  itself  a  thing 
of  value.  State  v.  Walls  (1876)  54  Ind.  561;  but  see  Commonwealth  v. 
Donovan  (1898)  170  Mass.  228.  On  proof  that  a  benefit  to  a  third 
party  was  also  a  benefit  to  him  who  requested  the  act,  there  would  be 
no  hesitation  in  convicting,  see  State  ex  rel.  Church  v.  Dustin  (1875) 
5  Ore.  375,  and  an  inference  to  this  effect,  drawn  from  the  mere  fact 
of  the  request,  is  sufficient  to  justify  a  magistrate's  holding  the  accused 
for  the  grand  jury.  People  ex  rel.  Dickinson  v.  Van  de  Carr,  supra. 
Such  an  inference,  however,  will  not  suffice  to  make  out  a  case  of 
bribery  for  the  purpose  of  removing  an  officer.  People  ex  rel.  Church 
v.  Dustin,  supra;  but  see  State  ex  rel.  Newell  v.  Purdy  (1874)  36  Wis. 
213,  and  clearly  cannot  take  the  place  of  proof  beyond  reasonable 
doubt  in  order  to  sustain  a  conviction. 

Criminal  Law — Stare  Decisis. — The  defendant,  in  answering  a  bill 
demanding  the  forfeiture  of  its  charter  because  of  its  violation  of  a 
criminal  statute  which  had  already  been  declared  valid  by  the  court, 
set  up  the  unconstitutionality  of  the  statute  as  a  defense.  Held, 
the  defense  was  good.  State  ex  rel.  Pitts  v.  Nashville  Baseball  Club 
(Tenn.  1913)   154  S.  W.  1151. 
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The  value  of  the  doctrine  of  stare  decisis  in  securing  the  stability 
so  necessary  to  a  successful  administration  of  law  has  long  been  recog- 
nized. Cooley,  Constitutional  Limitations  (7th  ed.)  88;  Wilhins  v. 
St.  Louis  R.  B.  (1903)  110  Tenn.  422.  It  rests,  however,  primarily  on 
reasons  of  public  policy,  see  Mason  v.  Cotton  Co.  (1908)  148  N".  C. 
492;  Willis  v.  Owen  (1875)  43  Tex.  41,  and  consequently  should  not 
be  invoked  to  subvert  public  interest.  Hence  the  courts  have  not 
hesitated  to  overrule  a  clearly  erroneous  decision,  when  no  property 
rights  were  to  be  affected  by  their  action.  Paid  v.  Davis  (1884)  100 
Ind.  422;  Black,  Law  of  Judicial  Precedents  199.  This  view  would 
seem  particularly  applicable  to  criminal  law,  1  Bishop,  New  Criminal 
Law  (8th  ed.)  §§  94-98,  although  when  the  error  in  the  former  decision 
was  to  the  defendant's  advantage  the  propriety  of  overruling  it  and 
thus  giving  the  decision  an  ex  post  facto  color  has  been  denied.  People 
V.  Tompkins  (1906)  186  N.  Y.  413.  This  view  is  doubtless  sound 
when  crimes  mala  prohihita  are  the  subject  of  the  decisions,  but  it  is 
at  least  an  open  question  in  respect  to  crimes  mala  in  se,  in  view  of 
the  argument  that  an  individual  should  not,  by  reason  of  the  moral 
turpitude  involved  in  his  conduct,  be  given  a  vested  right  in  an 
erroneous  decision.  Lanier  v.  State  (1879)  57  Miss.  102;  see  State 
V.  Williams  (1880)  13  S.  C.  546;  contra,  People  v.  Tompkins,  supra. 
When,  however,  the  reversal  is  to  the  defendant's  advantage,  as  in 
the  principal  case,  even  the  ex  post  facto  argument  does  not  apply, 
and  the  injustice  of  allowing  the  erroneovis  decision  to  stand  can 
scarcely  be  open  to  doubt. 

Criminal  Law — Venue — Decree  of  Proof. — The  trial  judge  in  a 
criminal  prosecution  failed  to  charge  the  jury  that  venue  must  be 
proved,  and  what  quantum  of  proof  was  necessary.  Held,  that  a  pre- 
ponderance of  evidence  is  sufficient  to  prove  venue.  Norris  v.  State 
(Tenn.  1913)  155  S.  W.  165. 

Many  courts  have  taken  the  view  that  the  averment  that  the  crime 
had  been  committed  in  the  county  or  district  in  which  the  defendant 
was  tried  must,  like  every  other  material  allegation  of  an  indictment, 
be  proved  beyond  a  reasonable  doubt.  Davis  v.  State  (1908)  134  Wis. 
632;  State  v.  Keeland  (1909)  39  Mont.  506;  Wade  v.  State  (1912) 
11  Ga.  App.  411.  This  rule  has  been  carried  in  one  state  to  such  an 
extreme  that  the  court  refuses  to  take  judicial  notice  of  the  location 
of  towns  within  the  county.  See  Wade  v.  State,  supra.  While  it  is 
of  the  very  essence  of  the  defendant's  guilt  that  the  crime  chargred 
should  have  been  committed  within  the  state  which  by  law  declares 
it  a  crime,  Story,  Conflict  of  Laws  (8th  ed.)  §  620;  see  People  v. 
Martin  (N.  Y.  1902)  38  Misc.  67,  the  venue  is  separate  and  distinct 
from  the  determination  of  his  guilt,  Brunson  v.  State  (1910)  4  Okla. 
Crim.  467,  and  need  be  established  solely  for  the  purpose  of  showing 
the  jurisdiction  of  the  particular  court.  Warrace  v.  State  (1891)  27 
Fla.  362;  People  v.  Mcintosh  (1909)  242  HI.  602;  see  dissenting  opin- 
ion by  Sedgwick  J.,  Union  Pac.  B.  B.  Co.  v.  State  (1911)  88  Neb. 
547.  Moreover,  the  reasons  which  the  common  law  assigned  for  re- 
quiring proof  of  guilt  beyond  a  reasonable  doubt,  1  Wharton,  Crim- 
inal Evidence  (10th  ed.)  §  1;  but  see  4  Columbia  Law  Review  356, 
obviously  do  not  apply  to  the  proof  of  the  court's  jurisdiction.  See 
Wilson  v.  State  (1896)  62  Ark.  497.  No  injustice,  therefore,  can  be 
done  the  defendant  in  a  criminal  prosecution  any  more  than  in  a 
civil  action  by  allowing  proof  of  jurisdiction  by  a  preponderance  of 
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evidence,  and  this  view  is  sustained  by  the  decided  weight  of  author- 
ity. Cox  V.  State  (1889)  28  Tex.  App.  92;  Nichols  v.  State  (1912) 
102  Ark.  266;  State  v.  Meyer  (1907)  135  Iowa  507. 

Domestic  Relations — Dhorce — Support  of  Child. — The  plaintiff 
deserted  her  husband,  taking  their  minor  child  with  her.  She  brings 
this  action  to  recover  the  money  expended  to  support  the  child  sub- 
sequent to  the  divorce  granted  to  the  husband  on  the  grounds  of  de- 
sertion, in  which  no  disposition  was  made  of  the  child.  Held,  that 
since  the  financial  means  of  the  husband  were  so  much  greater  than 
the  plaintiff's,  she  could  recover.  White  v.  White  (Mo.  1913)  154 
S.  W.  872. 

The  primary  obligation  to  support  children  rests  upon  the  father. 
Young  v.  Young  (1907)  28  Oh.  Circ.  Ct.  179.  Correlative  to  this 
duty,  however,  is  the  right  to  the  society  and  services  of  the  child. 
Burntt  V.  Burritt  (N.  T.  1859)  29  Barb.  124.  The  father  need 
support  his  children  only  in  the  home  which  he  has  furnished,  Hyde 
V.  Leisenring  (1895)  107  Mich.  490,  and  when  a  wife  deserts  that 
home,  taking  her  infant  child  with  her,  the  law  implies  no  promise 
to  pay  for  the  support,  unless  the  child  has  been  abandoned  by  the 
father.  Ramsey  v.  Ramsey  (1889)  121  Ind.  215.  In  paying  for  the 
maintenance  she  has  only  discharged  a  duty  which  she  has  voluntarily 
assumed  by  taking  the  child  into  her  custody,  Christoff  v.  Christoff 
(1892)  6  Oh.  Circ.  Ct.  512,  and  the  father's  failure  to  demand  the 
custody  raises  no  implication  in  favor  of  the  plaintiff.  Baldwin  v. 
Foster  (1885)  138  Mass.  449;  Glynn  v.  Glynn  (1900)  94  Me.  465. 
A  subsequent  divorce  does  not  of  itself  in  any  way  affect  the  question. 
Filler  V.  Filler  (1859)  33  Pa.  50;  Ramsey  v.  Ramsey,  supra,  except  in 
a  few  jurisdictions  where  the  duty  of  support  falls  upon  the  culpable 
party,  irrespective  of  the  award  of  custody.  Christoff  v.  Christoff, 
supra;  Pretzinger  v.  Pretzinger  (1887)  45  Oh.  St.  452.  To  allow 
a  recovery  by  the  wife  on  the  grounds  of  benefit  to  the  child,  as  in  the 
principal  case,  seems  to  confuse  the  issues,  since  the  question  is  not 
the  future  disposition  of  the  child,  but  reimbursement  for  benefits 
already  conferred.     See  Fulton  v.  Fulton  (1895)  52  Oh.  St.  229,  235. 

Fraud — Right  of  Action  After  Assignment  of  Contract  Rights. — 
The  plaintiff  entered  into  a  contract  for  the  purchase  of  certain  real 
estate  from  the  defendant,  and  then  assigned  his  interest  therein  to 
his  wife.  After  performance  of  the  contract  the  plaintiff  discovered 
misrepresentations  and  brought  suit  for  damages.  Held,  two  judges 
dissenting,  the  action  could  be  maintained.  Fox  v,  Hirschfield  (N.  Y. 
1913)  157  App.  Div.  264. 

The  right  to  assign  a  chose  in  action,  which  was  not  sanctioned 
under  the  early  common  law,  has  been  to-day  generally  accorded  by 
statute,  see  12  Columbia  Law  Review  460,  and  as  the  intention  of  the 
parties  is  allowed  to  prevail,  an  assignment  may  be  implied  from  the 
circumstances  surrounding  a  transaction.  Comeggs  v.  Fosse  (1824) 
1  Pet.  193.  In  some  jurisdictions  aU  rights  of  action  for  torts  are 
assignable,  Gray  v.  McAllister  (1872)  50  la.  497,  although  the  more 
generally  accepted  rule  limits  assignability  of  tort  actions  to  those 
for  injurj'  to  property.  Bennett  v.  Woolfolk  (N.  Y.  1894)  80  Hun  390. 
It  would  seem  that  a  cause  of  action  at  law  for  damages  for  fraud 
resulting  in  a  property  loss  was  such  a  tort,  see  Dahms  v.  Sears  (1885) 
13  Ore.  47,  but  some  courts,  influenced  by  the  fact  that  the  circum- 
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stances  giving  rise  to  the  action  at  law  often  give  an  election  to  file 
a  bill  in  equity  to  set  aside  the  transaction,  and  that  the  mere  right  to 
file  a  bill  in  equity  for  fraud  is  not  assignable,  Posser  v.  Edmonds  (1835) 
1  Younge  &  Collyer  481,  have  held  that  no  right  of  action  for  fraud 
can  be  assigned.  Smith  v.  Thompson  (1892)  94  Mich,  381.  In  New 
York,  however,  the  rule  appears  to  be  that  the  cause  of  action  at  law 
is  assignable,  independently  of  other  rights.  Graves  v.  Shiel  (N.  Y. 
1870)  58  Barb.  349.  On  the  other  hand,  there  is  no  doubt  this  remedy 
would  not  pass  as  an  incident  to  a  transfer  of  the  specific  property, 
Kennedy  v.  Benson  (C.C.  1893)  54  Fed.  836;  Tyson  v.  Ranney  (1895) 
89  Wis.  518 ;  cf.  Dickinson  v.  Burrel  (1866)  L.  K.  1  Ex.  337,  and  though 
it  generally  carries  the  same  measure  of  damages  as  a  contract  action, 
Krum  V.  Beach  (1884)  96  N.  Y.  398;  see  13  Columbia  Law  Review 
82,  would  probably  not  be  transmitted  by  an  assignment  of  contract 
rights,  cf.  Sihhald's  Estate  (1852)  18  Pa.  249,  but  would  require  a 
specific  mention.  Cf.  Metropolitan  etc.  Co.  v.  Fuller  (1891)  61  Conn. 
252. 

Husband  and  Wife — Joint  Choses  in  Action — Ownership. — The  de- 
fendant sold  land  which  was  his  in  his  own  right,  his  wife  joining  in 
the  conveyance,  and  took  back  a  mortgage  payable  to  himself  and  to 
his  wife,  whom  he  survived.  Held,  the  entire  mortgage  was  vested 
in  him.     Wegmann  v.  Kress  (Sup.  Ct.  1912)  141  N.  Y.  Supp.  525. 

Choses  belonging  to  husband  and  wife,  like  other  joint  obligations, 
see  Clark,  Contracts  382,  went  to  the  survivor  at  common  law;  Draper 
V.  Jackson  (1820)  16  Mass.  479;  Johnson  v.  Lusk  (Tenn.  1868)  6 
Cold.  113;  but  only  if  the  husband  had  not  during  his  lifetime  mani- 
fested an  intention  that  he,  not  his  wife,  should  take.  Pile  v.  Pile 
(Tenn.  1880)  6  Lea.  508.  Where,  however,  statutes  have  freed  the 
wife's  choses  in  action  from  her  husband's  interference,  it  would  seem 
that  the  rights  of  the  parties  should  be  governed  entirely  by  inten- 
tion. In  absence  of  evidence  distinctly  pointing  to  any  particular 
intent,  most  jurisdictions  have  adopted  a  stereotyped  interpretation, 
and  considered  them  variously  as  tenants  in  common.  Matter  of 
Albrecht  (1892)  136  N.  Y.  91;  Ahegg  v.  Hirst  (1909)  144  la.  196; 
Luttermoser  v.  Zeuner  (1896)  110  Mich.  186,  or  by  entirety,  Fiedler 
V.  Howard  (1898)  99  Wis.  388;  see  1  Columbia  Law  Review  490.  In 
a  few  states,  however,  a  distinction  is  drawn  where  the  husband  fur- 
nishes the  entire  consideration,  the  court  interpreting  such  a  trans- 
action as  a  retention  of  full  rights  by  the  husband,  and  a  gift  to  the 
wife  taking  eflFect  at  his  death,  in  case  he  has  refrained  from  exer- 
cising them.  West  v.  McCullough  (N.  Y.  1908)  123  App.  Div.  846, 
aff'd.  194  N.  Y.  518;  Parry's  Estate  (1898)  188  Pa.  33.  If  the  wife's 
release  of  dower  in  the  principal  case,  however,  were  considered  as 
furnishing  part  of  the  consideration,  see  Young's  Estate  (1895)  166 
Pa.  645;  Holmes  v.  Winchester  (1882)  133  Mass.  140,  the  decision 
would  be  unsound  in  theory;  it  is  supported,  however,  on  the  facts, 
by  authority  in  its  own  state,  Wilcox  v.  Murtha  (N.  Y.  1899)  41 
App.  Div.  408;  Matter  of  Rappelje   (N.  Y.  1910)  66  Misc.  414. 

Husband  and  Wife — Right  of  Husband  to  Enter  Wife's  Home. — 
The  deceased  had  been  living  apart  from  his  wife,  and  whilo  attempt- 
ing to  enter  her  home,  where  they  had  formerly  lived,  he  waa  killed 
by  the  defendant  whom  she  had  called  to  her  aid.  Held,  that,  under 
a  statute  conferring  upon  a  wife  the  sole  control  of  her  property,  she 
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had  the  right  to  exclude  her  husband  from  her  home.  State  v.  Sin- 
clair (Mo.  1913)   157  S.  W.  339. 

The  development  of  the  modern  independent  position  of  woman 
and  her  emancipation  from  the  rigorous  restrictions  of  the  old  com- 
mon law  has  been  marked  in  all  the  United  States  by  statutes  which 
seem  peculiarly  adaptable  to  divergent  interpretations;  and  lacking, 
as  it  does,  the  co-ordinating  influence  of  common  law  principle,  the 
result  is  a  chaotic  variety  of  decisions.  See  Ball  v.  Paquin  (1905) 
140  N.  C.  83.  Since  the  control  which  the  husband  exercised  over 
the  person  of  his  wife  has  been  almost  entirely  abrogated.  Queen  v. 
Jackson,  L.  R.  [1891]  1  Q.  B.  D.  671,  his  right  to  enter  her  home 
would  appear  to  depend  upon  his  rights  in  her  property.  If  the  wife's 
property  is  under  the  husband's  management,  see  Brown  v.  Brown 
(1884)  61  Tex.  56,  or  if  it  is  merely  relieved  from  liability  for  his 
debts,  Schindel  v.  Schindel  (1858)  12  Md.  294,  it  would  seem  that  his 
right  of  ingress  and  egress  was  preserved  as  an  incident  to  his  marital 
rights,  State  v.  Jones  (1903)  132  N.  C.  1043,  and  would  not  be  for- 
feited by  his  merely  living  apart.  See  Love  v.  Moynehan  (1855)  16 
m.  277.  Where,  however,  it  is  held  that  a  married  woman  is  suffi- 
ciently independent  to  have  a  separate  domicile,  Shute  v.  Sargent 
(1892)  67  N.  H.  305,  and  to  contract  respecting  her  separate  estate 
as  freely  as  though  unmarried.  Rice,  Stix  &  Co.  v.  Sally  (1903) 
176  Mo.  107,  it  would  appear  to  be  but  a  logical  step  that  whatever 
tenancy  a  husband  might  have  in  his  wife's  home,  see  Rowe  v.  Kel- 
logg (1884)  54  Mich.  206,  could  be  terminated  at  her  will.  CooJc  v. 
Cooh  (1899)  125  Ala.  583.  Nevertheless,  in  behalf  of  domestic  sta- 
bility, see  Manning  v.  Manning  (1878)  79  N".  C.  293,  there  seems 
to  be  some  justification  for  holding  that  it  was  not  the  intent  of  the 
legislature  that  such  a  power  should  be  granted  either  to  the  husband 
or  to  the  wife.     Walker  v.  Reamy  (1860)  36  Pa.  410. 

IxjuNCTioxs — CoxTixuixG  NuiSANCES — Balancixg  INJURIES, — The  de- 
fendant company,  which  owned  and  operated  a  mill  representing  an 
outlay  of  a  million  dollars  and  employing  500  operatives,  polluted 
a  stream  upon  which  the  complainant  was  a  lower  riparian  owner, 
causing  him  damage  which  was  assessed  at  $100  a  year.  In  a  suit 
for  a  restraining  order  the  court  held,  that  an  injunction  would  lie 
as  a  matter  of  right,  and  that  the  injuries  of  each  party  would  not  be 
balanced.  Whalen  v.  Union  Bag  &  Paper  Co.  (N.  Y.  1913)  101  N.  E. 
805.     See  Notes,  p.  635. 


Insuraxck — Dklay  IX  Forwarding  Application — Tort  Liability. — An 
insurance  agent  neglected  to  send  in  an  application  for  life  insurance 
until  after  the  death  of  the  applicant,  who  was  a  good  risk,  had  paid 
all  required  fees,  and  was  not  responsible  for  the  delay.  His  personal 
representative  sued  the  insurance  company  in  tort  for  the  negligence 
of  its  agent.  Held,  recovery  should  be  granted.  Duffy  v.  Bankers' 
Life  Ass'n  (Iowa  1913)  139  N.  W.  1087. 

It  is  well  settled  that  no  contract  of  insurance  is  created  by  the 
failure  of  an  insurance  company  to  reject  an  application  for  a  policy 
within  a  reasonable  time.  More  v.  N.  Y.  Bowery  Fire  Ins.  Co.  (1892) 
130  N.  Y.  537.  The  doctrine  that  the  company  may  none  the  less  be 
liable  in  tort  for  such  a  delay  is  new,  and  was  first  adopted  in  Boyer 
V.  Hail  Ins.  Co.   (1912)   86  Kan.  442,  although  its  correctness  seems 
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to  have  been  suggested  in  Walker  v.  Farmers'  Ins.  Co.  (1879)  51 
Iowa  679.  It  rests  on  the  theory  that  an  insurance  company  assumes 
with  its  charter  a  legal  duty  either  to  grant  insurance  to  an  appli- 
cant within  a  reasonable  time,  or  to  inform  him  of  its  refusal,  and 
give  him  an  opportunity  to  apply  elsewhere;  a  theory  which  is  in 
line  with  the  modem  tendency  in  legislation  to  treat  insurance  com- 
panies as  quasi-public  service  corporations  because  of  their  great 
social  importance.  Ohio  Code  of  1910,  §§  615-673,  9339-9409;  Gephart, 
Insurance  and  the  State,  Chap.  II.  A  practical  argument  is  based  on 
the  fact  that  insurance  companies  customarily  require  a  deposit  to 
be  made  with  the  application,  and  ordinarily  date  the  policy  as  of  the 
same  day  on  which  the  application  was  signed.  It  is  urged  that  the 
company  owes  a  legal  duty  not  to  prolong  unnecessarily  this  period 
for  which  it  is  exacting  a  premium  without  incurring  any  risk.  Once 
we  admit  this  duty  of  the  insurance  company,  it  is  obvious  that  it 
is  liable  for  the  negligence  of  any  agent  in  failing  to  send  in  an 
application  which  he  was  empowered  to  receive. 

Judicial  Sales — Confirmation — Inadequacy  of  Price. — The  com- 
plainant objected  to  the  confirmation  of  an  execution  sale  of  mort- 
gaged property  on  the  ground  that  the  property  went  for  an  inade- 
quate price.  Held,  objection  overruled.  Knickerbocker  Trust  Co.  v. 
Carteret  Steel  Co.  (N.  J.  Eq.  1912)  86  Atl.  55. 

Because  of  its  power  to  control  its  own  judgments,  it  lies  within 
the  discretion  of  a  court  to  set  aside  judicial  sales  at  the  instance  of 
any  person  who  has  been  injured  thereby.  Goodell  v.  Harrington 
(1879)  76  N.  Y.  547,  In  England,  a  judicial  sale  will  be  set  aside 
before  confirmation  upon  the  offer  of  a  sufiicient  advance  over  the 
sum  received.  Wiltsie,  Mortgage  Foreclosures  (3rd  ed.)  §  626;  In  re 
Jones's  Settled  Estates  (1860)  29  L.  J.  [n.  s.]  Ch.  139;  but  see  Bai- 
lentyne  v.  Smith  (1907)  205  U.  S.  285.  But  the  prevailing  view  in 
the  United  States  is  that,  in  the  absence  of  fraud  or  irregularities, 
mere  inadequacy  of  price  will  not  justify  a  court  in  setting  aside  a 
judicial  sale,  unless  the  inadequacy  is  so  great  as  to  shock  the  con- 
science. Ballentyne  v.  Smith,  supra;  Ahhott  v.  Beehe  (1907)  226 
HI.  417.  The  theory  is  that  a  grossly  inadequate  price  betokens  fraud, 
which  is  always  a  sufiicient  ground  to  justify  a  court  in  setting  aside  a 
sale.  Pomeroy,  Equity  Jurisprudence,  §  927.  At  times,  courts  have 
ignored  this  rule,  and  held  that  no  price  is  inadequate.  O'Callaghan 
V.  O'Callaghan  (1878)  91  HI.  228.  But  most  courts  either  apply  the 
rule,  Lankford  v.  Jackson  (1852)  21  Ala.  650;  James  v.  Nease  (Texas 
1902)  69  S.  W.  110;  or,  in  cases  of  great  inadequacy,  they  are  quick  to 
seize  on  other  circumstances  impeaching  the  fairness  of  the  transac- 
tion as  a  pretext  for  setting  aside  the  sale.  Schroeder  v.  Young  (1895) 
161  U.  S.  334;  O'Donnell  v.  Lindsay  (N.  Y.  1873)  7  Jones  &  Spencer 
523. 

Landlord  and  Tenant — Covenant  for  Extension — Holding  Over. — 
The  lessee  under  a  lease  giving  him  an  optional  extension  upon  thirty 
days'  notice  before  the  expiration  of  his  term,  remained  in  possession 
thereafter,  paying  rent.  The  landlord  attempted  to  hold  him  for  rent 
for  the  period  of  the  extension.  Held,  the  lessor  could  recover.  Kean 
V.  Story  &  Clark  Piano  Co.  (Minn.  1913)  140  N.  W.  1031. 

When  a  covenant  in  a  lease  provides  for  a  renewal  at  the  option 
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of  the  tenant,  the  view  is  generally  taken  that  the  parties  intend  some 
affirmative  act  on  his  part  to  express  his  election,  so  that  actual  notice 
is  generally  essential.  Shamp  v.  White  (1895)  106  Cal.  220;  Andrews 
V.  Marshall  Creamery  Co.  (1902)  118  la.  695;  cf.  KollocTc  v.  Scribner 
(1897)  98  Wis.  104.  If,  however,  a  higher  rental  is  provided  for  by 
the  lease,  Long  v.  Stafford  (1886)  103  N.  Y.  274;  see  Stone  v.  St 
Louis  Stamping  Co.  (1892)  155  Mass.  267,  or  if  the  tenant  gives  notice 
after  the  appointed  period,  Sheppard  v.  Rosenkraus  (1901)  109  Wis. 
58,  there  is  no  difficulty  in  treating  a  holding  over  with  the  payment 
and  acceptance  of  the  appropriate  rent  as  a  renewal.  But  if  there  be 
a  covenant  for  an  extension,  rather  than  for  a  renewal  of  the  term,  a 
mere  holding  over  is  deemed  a  sufficient  indication  of  the  tenant's 
exercise  of  his  privilege.  See  Terstegge  v.  First  German  Mut.  Benev. 
Soc.  (1883)  92  Ind.  82.  So  far-reaching  is  this  presumption  of  law 
that  it  is  often  employed  to  override  an  express  stipulation  of  notice. 
Probst  V.  Rochester  Steam  Laundry  Co.  (1902)  171  N.  Y.  584;  Hotel 
Allen  Co.  v.  Estate  of  Allen  (1912)  117  Minn.  333.  But,  on  the  theory 
that  the  terms  of  the  option  indicate  how  the  lessee  may  avail  himself 
thereof,  other  authorities  reach  the  more  reasonable  conclusion  that 
a  mere  naked  holding  over  gives  rise  to  no  presumption  of  his  election. 
Cooper  V.  Joy  (1895)  105  Mich.  374;  Murtland  v.  English  (1906)  214 
Pa.  325,  achieving  the  far  different  practical  result  of  holding  the  lessee 
as  tenajit  from  year  to  year.  See  Haynes  v.  Aldrich  (1892)  133 
N.  Y.  287. 

Master  axd  Servant — Appluxces — ^Duty  of  Servant  to  Inspect. — 
A  servant  sustained  personal  injuries  due  to  the  breaking  of  a  de- 
fective ladder  furnished  by  his  master.  The  trial  court  instructed 
the  jury  that  if  the  servant  had  equal  opportunity  with  the  master 
to  discover  the  defect  in  the  ladder,  recovery  should  be  denied.  Held, 
the  instruction  was  erroneous.  East  Tennessee  Telephone  Co.  v.  Jeff- 
ries (Ky.  1913)  154  S.  W.  1112. 

The  rule  here  repudiated  was  originally  laid  down  in  broad  lan- 
guage in  cases  where  the  appliances  were  simple  and  of  such  a  char- 
acter that  the  defects  in  them  must  have  been  obvioiis  to  the  servant. 
Priestley  v.  Fowler  (1837)  3  M.  &  W.  1;  Nourse  v.  Packard  (1885) 
138  Mass.  307.  The  doctrine  remains  in  full  force  in  som^  jurisdic- 
tions, and  is  applied  to  defects  in  places  of  work  as  well  as  in  tools. 
Manchester  Mfg.  Co.  v.  Polk  (1902)  115  Ga.  542;  Kinney  v.  Corbin 
(1890)  132  Pa.  341.  In  other  jurisdictions,  the  rule  has  been  limited 
to  cases  where  the  defects  were  in  simple  appliances,  the  condition  of 
which  is  best  known  to  the  servants  using  them.  Clarke  v.  Holmes 
(1862)  7  Hurlst.  &  Norm.  937;  Marsh  v.  Chickering  (1886)  101  N.  Y. 
396.  By  the  weight  of  authority,  however,  this  rule  has  been  repu- 
diated, and  the  servant  is  permitted  to  rely  absolutely  on  the  supposi- 
tion that  the  master  has  furnished  safe  appliances.  Texas  &  Pacific 
Ry.  V.  Archibald  (1898)  170  U.  S.  665;  Magee  v.  NoHh  Pacific  R.  R. 
Co.  (1889)  78  Cal.  430;  Pfisterer  v.  J.  H.  Peter  &  Co.  (1904)  117  Ky. 
501.  The  courts  which  deny  this  absolute  liability  of  the  master  con- 
tend that  he  should  not  be  required  to  exercise  more  care  on  behalf 
of  the  servant  than  the  servant  does  for  himself.  Priestley  v.  Fowler, 
supra.  But  since  knowledge  of  the  danger  is  an  essential  element  of 
assumption  of  risk,  12  CIolumbia  Law  Review  629,  it  would  seem  that 
the  mere  fact  that  the  servant  had  equal  opportunity  with  his  master 
to  discover  the  danger  would  be  immaterial  in  deciding  whether  the 
servant  assumed  the  risk. 
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Master  and  Servant — Fellow  Servant  Doctrine — Vice  Principal- 
ship. — The  plaintiff  was  injured  through  the  gross  negligence  of  the 
defendant's  foreman,  who  was  at  that  moment  doing  work  similar 
to  that  of  the  plaintiff.  Held,  the  foreman  was  not  a  fellow  servant  of 
the  plaintiff.  United  Iron  Works  Co.  v.  Bowling  (Ky.  1913)  156  S.  W. 
125. 

Of  the  several  theories  of  fellow-servant  and  vice  principal  pro- 
pounded throughout  this  country,  the  one  most  widely  accepted  is  the 
doctrine  of  dual  capacity,  2  Labatt,  Master  &  Servant  1611,  which  takes 
as  the  test  the  character  of  the  work  being  done  by  the  fellow  servant, 
and  will  permit  a  recovery  only  if  he  was  at  that  moment  performing 
a  non-delegable  duty  of  the  master.  Crispin  v.  Bahitt  (1880)  81  N.  Y. 
516;  B.  &  0.  R.  R.  Co.  v.  Baugh  (1892)  149  U.  S.  368.  This  doctrine 
has  never  found  favor  in  Kentucky,  the  jurisdiction  of  the  principal 
ease,  see  /.  C.  R.  R.  v.  Coleman  (Ky.  1900)  59  S.  W.  13,  14,  which  is 
committed,  /.  C.  R.  R.  v.  Venahle  (Ky.  1901)  63  S.  W.  35,  37,  to 
the  different  department  doctrine,  Illinois  Steel  Co.  v.  Bauman  (1899) 
178  111.  351,  based  on  the  very  reasonable  explanation  that  two  em- 
ployees situated  in  different  departments  have  no  opportunity  of  urg- 
ing mutual  diligence  one  upon  the  other.  I.  C.  R.  R.  v.  Hilliard  (1896) 
99  Ky.  684,  688;  see  Scudder  v.  Woodbridge  (1846)  1  Ga.  195.  When, 
however,  the  two  servants  are  engaged  in  the  same  department,  the  Ken- 
tucky courts  invoke  the  superior  servant  doctrine,  first  enunciated  in 
Ohio,  Little  Miami  R.  R.  Co.  v.  Stephens  (1851)  20  Oh.  415,  and  made 
the  subject  of  legislation  in  several  states,  see  Laws  of  Ark.  (1904) 
6658-9,  which  has  regard  only  for  the  relative  rank  of  the  servant 
causing  the  injury,  and  is  never  concerned  with  the  character  of  the 
work  he  may  be  doing  at  that  moment;  but  they  add  the  odd  qualifi- 
cation that  the  master  is  liable  only  if  the  superior  servant  was  guilty 
of  gross  negligence.  Board  v.  Ry.  Co.  (Ky.  1902)  70  S.  W.  625 ;  L.  & 
N.  R.  R.  Co.  V.  Moore  (1886)  83  Ky.  675.  This  peculiar  and  confused 
doctrine,  see  L.  C.  &  L.  Ry.  Co.  v.  Caven's  Admr.  (Ky.  1873)  9  Bush. 
559,  is  the  basis  of  the  decision  in  the  principal  case. 

Municipal  Corporations — Limitation  of  Actions. — The  plaintiff  was 
injured  by  an  employee  of  the  defendant,  a  municipal  corporation  con- 
ducting A  private  business,  and  brought  suit  without  having  given 
notice  of  his  claim  within  the  time  provided  by  the  statute.  Held, 
one  judge  dissenting,  the  statute  did  not  apply.  Henry  v.  City  of 
Lincoln.  (Neb.  1913)     140  N.  W.  664. 

While  there  is  no  rule  at  common  law  making  it  necessary  as  a 
condition  precedent  to  a  right  of  action  against  a  municipal  corpora- 
tion that  a  claim  should  be  first  presented  to  the  common  council, 
Oreen  v.  Town  of  Spencer  (1885)  67  la.  410,  yet,  to-day,  it  is  often 
provided  by  statute  that  no  action  shall  be  maintained  until  the  claim 
has  been  first  presented.  Huntington  r.  City  of  Calais  (1909)  105  Me. 
144;  O'Donnell  v.  New  London  (1902)  113  Wis.  292.  The  courts  have 
not  generally  been  inclined  to  hold  these  provisions  applicable  to  ac- 
tions for  perspnal  torts  unless  they  are  specifically  included.  Brown 
V.  Salt  Lake  City  (1908)  33  Utah  222;  McGaffin  v.  City  of  Cohoes 
(1878)  74  N.  Y.  387.  Inasmuch  as  the  tortious  liability  of  a  munici- 
pality for  damages  sustained  in  consequence  of  its  negligence  in  per- 
forming a  governmental  duty  is  only  statutory,  Hill  v.  Boston  (1877) 
122  Mass.  344;  4  Dillon,  Municipal  Corporations  §  1613,  the  legislature 
clearly  has  power  to  limit  as  it  deems  proper  the  rights  of  any  claim- 
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ant  to  recover,  Crocker  v.  City  of  Hartford  (1895)  66  Conn.  387;  Cun- 
ningham V.  Denver  (1896)  23  Colo.  18,  and  when  such  limitation  is 
prescribed,  a  strict  compliance  with  its  terms  is  held  by  the  courts  to 
be  a  condition  precedent.  Bemreither  v.  City  of  New  York  (N.  Y. 
1908)  123  App.  Div.  291,  affd.  196  N.  Y.  506;  Condon  v.  City  of  Chi- 
cago (1911)  249  111.  596.  If,  however,  the  tort  results  from  the  munici- 
pality's negligence  while  engaged  in  its  private  capacity,  it  is  civilly 
liable  like  an  individual,  Esberg  Cigar  Co.  v.  Portland  (1899)  34  Ore. 
282;  4  Dillon,  Municipal  Corporations  §  1665,  and  therefore  not  sub- 
ject to  the  provisions  of  the  statute.  Kelly  v.  Faribault  (1905)  95 
Minn.  293.  But  where  the  statute,  as  in  the  principal  case,  applies  to 
all  claims  without  restriction,  it  would  seem  that  the  intention  of  the 
legislature  was  to  embrace  this  liability  within  its  terms. 

Municipal  Corporations — Negligence — When  a  Question  of  Law. — 
In  an  action  against  a  municipal  corporation  for  an  injury  caused  by 
slight  defects  in  a  sidewalk,  the  lower  court  directed  a  verdict  for  the 
defendant.  Held,  the  question  of  the  defendant's  negligence  should 
have  gone  to  the  jury.  Gihbs  v.  Village  of  Girard  (Ohio  1913)  102  N. 
E.  299. 

It  has  been  frequently  determined  in  American  courts  that  a  mu- 
nicipality, when  acting  in  its  private  capacity,  is  not  an  insurer,  but, 
having  the  same  status  as  a  private  corporation,  is  only  liable  for 
failure  to  use  due  care,  Elliot,  Municipal  Corporations  (2nd  ed.)  §  326 ; 
Beltz  V.  City  of  Yonkers  (1895)  148  N.  Y.  67,  although  several  New 
England  states  have  consistently  held  that  a  suit  cannot  be  maintained 
unless  clearly  authorized  by  statute.  See  Hill  v,  Boston  (1877)  122 
Mass.  344.  The  presence  of  negligence  has  usually  been  regarded  as 
a  question  of  mixed  law  and  fact,  Beven,  Negligence  (3rd  ed.)  131; 
Fuller  V.  Citizens'  Nat.  Bank  (1882)  15  Fed.  875,  but  the  sufficiency 
of  the  plaintiff's  evidence  to  justify  a  verdict  for  him  is  generally 
held  a  question  of  law.  Ketterman  v.  Dry  Fork  R.  R.  (1900)  48 
W.  Va.  606;  Pleasants  v.  Fant  (1874)  22  Wall.  116;  but  see  Way  v. 
Illinois  Central  R.  R.  (1872)  35  la.  585.  It  is  this  rule,  rather  than 
any  doctrine  in  the  law  of  municipal  corporations,  as  the  principal 
case  assumes,  which  affords  the  basis  for  the  decisions  in  which 
defects  similar  to  those  in  the  principal  case  were  held  not  to  con- 
stitute negligence  on  the  part  of  the  municipality.  Witham  v.  Port- 
land (1881)  72  Me.  539;  Grant  v.  Enfield  (N.  Y.  1896)  11  App.  Div. 
358.  The  principal  case  is  in  conflict  with  these  decisions,  therefore, 
only  in  its  adherence  to  the  "scintilla  rule"  of  evidence,  according  to 
which  the  slightest  particle  of  evidence  in  support  of  the  plaintiff's 
case  compels  its  submission  to  the  jury.  Thompson,  Trials  (2nd  ed.) 
§  2246  et  seq.  This  rule,  however,  with  the  exception  of  the  juris- 
diction of  the  principal  case,  Ellis  v.  Ohio  Life  Ins.  Co.  (1855)  4  Ohio 
St.  628,  has  been  generally  repudiated.  Ryder  v.  Womhwell  (1868) 
L.  R.  4  Ex.*  32;  Bartelott  v.  International  Bank  (1887)  119  111.  259. 

Negotiable  Instruments — Defenses — Intoxication. — In  a  suit  by  a 
holder  in  due  course  of  a  promissory  note,  the  defendant  pleaded  his 
complete  intoxication  at  the  time  of  execution.  Held,  the  defense  was 
good.     Green  v.  Gunsten  (Wis.  1913)  142  N.  W.  261. 

The  rule  that  a  person  non  compos  mentis  cannot  enter  into  a  con- 
tract, 1  Parsons,  Contracts  (9th  ed.)*  383;  see  Dexter  v.  Hall  (1872) 
15  Wall.  9,  includes  as  well  the  case  of  a  person  completely  intoxicated. 
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See  Taylor  v.  Purcell  (1895)  60  Ark.  606;  Johns  v.  Fritchey  (1873) 
39  Md.  258;  contra.  State  Bank  v.  McCoy  (1871)  69  Pa.  204.  The 
alleged  contract  in  the  principal  case,  therefore,  was  void  in  its  incep- 
tion, and  the  defense  should  be  good  even  against  the  holder  in  due 
course.  See  Johnson  v.  Sutherland  (1878)  39  Mich.  579;  cf.  McClain 
V.  Davis  (1881)  77  Ind.  419;  see  Caulkins  v.  Fry  (1868)  35  Conn.  170. 
It  has  been  argued,  however,  that  §  57  of  the  Uniform  Negotiable 
Instruments  Law,  N.  Y.  Laws  of  1909,  ch.  43,  §  96,  abolishes  all  real 
defenses.  Crawford,  Negotiable  Instruments  (3rd  ed;)  71  n.b.  It 
would  seem  improbable,  however,  that  the  framers  of  the  law  intended 
to  make  that  a  contract  which  was  void  in  its  inception,  see  Alexander 
V.  Hazelrigg  (1906)  123  Ky.  677,  and  it  is  significant  also  that  the 
section  which  is  relied  on  to  accomplish  that  result,  speaks  only  of 
defects  of  title.  Moreover,  if  the  holder  in  due  course  took  free  of 
all  defenses,  it  would  seem  unnecessary  to  impose  the  obligation  of 
warranty  upon  an  indorser  by  §  66.  In  the  jurisdiction  of  the  principal 
case  the  preservation  of  real  defenses  is  secured  by  a  modification  in 
the  state  statute.  Wis.  St.  1911  §§  1676-25,  1676-27.  Many  courts, 
however,  influenced  rather  by  policy  than  by  principle,  have  disallowed 
the  defense  of  intoxication,  in  order  to  place  the  loss  upon  the  party 
whom  they  consider  at  fault,  and  to  protect  the  free  circulation  of 
commercial  paper.  State  Bank  v.  McCoy,  supra;  Smith  v.  Williamson 
(1892)  8  Utah  219.  There  is  also  a  curious  middle  ground  which 
allows  the  intoxication  of  the  maker  to  prevent,  in  effect,  the  status 
of  a  holder  in  due  course,  since  it  opens  a  note  in  the  hands  of  any 
holder  to  the  defense  of  fraud  or  lack  of  consideration,  without  itself 
constituting  a  defense.  Moore  v.  Hershey  (1879)  90  Pa.  196;  see 
Wirehach  v.  Bank  (1879)  97  Pa.  543. 

Patents — Accounting  for  Profits — Burden  of  Proof. — The  defend- 
ant was  using  a  machine  and  a  process  in  the  manufacture  of  wire 
glass  which  infringed  the  complainant's  patent.  In  a  suit  for  the 
infringement,  the  court  awarded  an  accounting  for  profits,  approv- 
ing the  rule  that  when  the  complainant  proves  that  apportionment  of 
profits  is  impossible  he  may  recover  the  entire  profits,  though  not 
arising  wholly  from  the  use  or  sale  of  the  patented  article  or  process. 
Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.  (D.  C.  N.  D.  111.  1913) 
203  Fed.  1006.    See  Notes,  p.  628. 

Patents — Sale  of  Patented  Article — Right  to  Regulate  Resale 
Price. — Patented  articles  were  sold  to  jobbers  in  packages  upon  which 
was  printed:  "Notice  to  Retailer.  This  size  package  .  .  .  is  licensed 
by  us  for  sale  and  use  at  a  price  not  less  than  one  dollar.  Any  sale 
in  violation  of  this  condition  .  .  .  will  constitute  an  infringement, 
.  .  .  and  all  persons  so  selling  .  .  .  will  be  liable  to  injunction 
and  damages.  A  purchase  is  an  acceptance  of  this  condition.  All 
rights  revert  to  the  undersigned  in  the  event  of  violation."  Held,  the 
restriction  was  void.  Bauer  &  Cie  v.  O'Donnell  (1913)  33  Sup.  Ct. 
Rep.  616.    See  Notes,  p.  632. 

Personal  Property — Confusion  of  Goods. — The  defendant,  having 
by  mistake  received  the  plaintiff's  pig  iron  and  mixed  it  with  similar 
iron  of  its  own,  refused  to  return  plaintiff's  iron,  asserting  that  it 
was  unable  to  identify  such  iron.  Held,  one  judge  dissenting,  the 
defendant  was  guilty  of  conversion.  Samuel  et  al.  v.  Holbrook,  Cahot 
&  Rollins  Corp.  (App.  Div.  1913)  141  N.  Y.  Supp.  275.  See  Notes, 
p.  630. 
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Personal  Property — Life  Estate — Security  to  Remainderman. — A 
testator  bequeathed  a  residuary  life  interest  in  personalty  to  his  widow, 
remainder  to  his  son.  Held,  that  since  she  was  a  non-resident,  she 
was  not  entitled  to  possession  without  giving  security  to  protect  the 
remainderman's  interest.  In  re  Mercantile  Trust  Co.  (App.  Div.  1913) 
141  N.  Y.  Supp.  460. 

Although  in  early  equity  practice  a  remainderman  of  personalty 
was  always  entitled  to  security  from  the  life  tenant.  Case  280  (1695) 
2  Freeman  Chancery*  206,  the  only  relief  which  he  can  now  claim 
as  a  matter  of  course  is  an  inventory.  Leeke  v.  Bennett  (1737)  1  Atk. 
470;  Langworthy  v.  Chadwick  (1838)  13  Conn.  42.  When,  however, 
there  is  danger  that  a  life  tenant  already  in  possession  of  the  prop- 
erty is  about  to  waste  or  secrete  it,  the  remainderman,  by  a  bill  quia 
timet,  can  compel  him  to  give  security.  Lyde  v.  Taylor  (1850)  17 
Ala.  270;  McNeUl  v.  Bradley  (N.  C.  1860)  6  Jones  Eq.  41.  When 
the  estate  is  in  the  course  of  distribution,  a  life  tenant  is  entitled  to 
possession  of  a  specific  bequest  as  a  matter  of  right,  and  can  be  com- 
pelled to  give  security  only  under  circumstances  indicating  danger  to 
the  property.  Mortimer  v.  Moffat  (Va.  1810)  4  Hen.  &  Mun.  503; 
see  5  Columbia  Law  Review  552.  If,  however,  the  bequest  is  residuary, 
or  if  it  consists  of  articles  that  must  be  consumed  in  the  using,  Coven- 
hoven  v.  Shuler  (N.  Y.  1830)  2  Page  Ch.  122,  it  is  the  duty  of  the 
executor,  on  the  theory  of  a  continuing  trust,  to  sell  the  property  and 
invest  the  proceeds,  paying  the  income  to  the  life  tenant  and  pre- 
serving the  corpits  for  the  remainderman.  Livingston  v.  Murray  (1877) 
68  N.  Y.  485;  see  5  Columbia  Law  Review  552.  He  is,  none  the  less, 
often  allowed  to  turn  over  the  estate  to  the  life  tenant  as  in  the  prin- 
cipal case,  but  in  such  event  the  remainderman  is  entitled  to  have  his 
interest  protected  by  a  bond  from  the  person  given  possession,  even 
in  the  absence  of  peculiar  circumstances  of  danger.  Matter  of  Lowery 
(N.  Y.  1896)  19  Misc.  83;  In  the  Matter  of  Boffo  (N.  Y.  1900)  51 
App.  Div.  35;  contra,  Fiske  v.  Cobh  (1856)  72  Mass.  144. 

Pleading  and  Practice — Contributory  Negligence — Admission  of 
Negugence. — In  an  action  for  personal  injuries  the  defendant  pleaded 
a  general  denial  and  then  alleged  contributory  negligence.  Held,  this 
was  not  an  admission  of  negligence  on  the  part  of  the  defendant,  which 
would  limit  the  issues  to  that  of  the  plaintiff's  negligence.  Clemens 
V.  St.  Louis  &  S.  F.  B.  B.  Co.  (Okla.  1913)  131  Pac.  169. 

Since  the  gist  of  an  action  for  negligence  is  an  injury  of  which 
the  defendant's  negligence  was  the  proximate  cause.  Grand  Trunk  By. 
Co.  V.  Ives  (1892)  144  U.  S.  408,  essentially  the  averment  of  freedom 
from  contributory  negligence  is  of  necessity  involved  in  the  averment 
setting  out  that  the  injury  was  occasioned  by  the  defendant's  negli- 
gence. See  Lee  v.  Troy  Gas  Light  Co.  (1885)  98  N.  Y.  115,  119. 
Consequently,  a  plea  of  contributory  negligence  is  no  more  in  sub- 
stance than  a  denial  of  a  material  allegation  of  fact  in  the  complaint. 
MacDonell  v.  Buffum  (N.  Y.  1864)  31  How.  Pr.  154.  Those  juris- 
dictions which  put  the  burden  on  the  plaintiff  of  proving  freedom  from 
contributory  negligence,  Burdick,  Law  of  Torts  (2nd  ed.)  432,  adopt 
this  view  of  the  defense  and  admit  evidence  of  it  under  the  general 
denial.  MacDonell  v.  Buffum,  supra.  In  such  a  jurisdiction  this  plea, 
standing  alone,  would  admit  negligence  in  the  defendant  by  mere 
failure  to  deny,  but  when  joined  with  a  general  denial  this  would  be 
cured  and  the  only  objection  which  might  be  raised  against  the  answer 
is  that  of  surplusage.  See  Boss  v.  Neal  (Ky.  1828)  7  T.  B.  Monroe's 
Rep.  407.     A  great  many  jurisdictions,  however,  make  contributory 
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negligence  an  affirmative  defense,  10  Columbia  Law  Review  266,  par- 
taking of  the  nature  of  a  plea  in  confession  and  avoidance.  Wat- 
kinds  v.  So.  Pac.  R.  R.  Go.  (1889)  38  Fed.  711;  Linforth  v.  San  Fran- 
cisco Electric  Co.  (1909)  156  Cal.  58.  Such  a  plea  obviously  admits 
negligence  on  the  part  of  the  defendant  and  is  therefore  inconsistent 
with  the  general  denial.  City  of  Plymouth  v.  Fields  (1890)  125  Ind. 
323.  Under  the  code  practice,  however,  there  would  be  no  objection 
to  the  joinder  of  the  two  pleas.  Millan  v.  So.  Ry.  Co.  (1898)  54  S.  C. 
485;  see  Leavenworth  Light  &  Heating  Co.  v.  Waller  (1902)  65  Kan. 
514.  The  principal  case,  therefore,  although  adopting  the  view  that 
contributory  negligence  is  a  matter  of  denial,  would  be  upheld  under 
either  theory. 

Pleading  akd  Practice — General  Denial — Estoppel. — Under  a  gen^ 
eral  denial  in  an  action  of  conversion  the  defendant  introduced  evi- 
dence to  show  that  the  plaintiff  was  estopped  from  asserting  owner- 
ship. Held,  the  evidence  was  admissible  since  an  estoppel  need  not 
be  specially  pleaded.    Feinberg  v.  Allen  (1913)  208  N.  Y.  215. 

The  common  law  distinction  between  a  technical  estoppel,  as  by 
record  or  deed,  which  the  defendant  was  compelled  to  plead  specially, 
and  an  estoppel  in  pais,  which  could  be  proven  under  a  general  denial. 
Hostler  v.  Hays  (1853)  3  Cal.  303;  Freeman  v.  Cooke  (1848)  2 
Excheq.*  654,  seems  to  be  based  on  the  fact  that  an  estoppel  in  pais 
is  of  an  equitable  nature,  see  Bigelow,  Estoppel  603,  and  therefore 
the  defendant  should  not  be  precluded  from  its  use  by  a  technicality. 
In  most  code  states,  however,  this  distinction  has  been  swept  away, 
and  under  modern  statutory  procedure  all  estoppels  are  treated  as  new 
matter.  Wood  v.  Ostrand  (1867)  29  Ind.  177;  McQueen  v.  Bank  of 
Edgemont  (1906)  27  S.  Dak.  378,  The  New  York  doctrine,  however, 
which  is  applied  in  the  principal  case,  permits  the  admission  of  estop- 
pels in  pais  under  the  general  denial,  in  the  same  manner  as  the  defend- 
ant might  show  title  in  a  stranger,  and  does  not  require  them  to  be 
pleaded  specially.  Terry  v.  Buek  (N.  Y.  1899)  40  App.  Div.  419;  see 
Rogers  v.  King  (N.  Y.  1873)  66  Barb.  495.  The  inherent  character- 
istics of  an  estoppel  give  rise  to  this  conflict  of  authority.  Logically, 
all  new  matter  must  be  affirmatively  pleaded,  but  when  the  defendant 
sets  up  an  estoppel  he  does  not  deny  the  facts,  nor  does  he  necessarily 
avoid  the  conclusion  by  new  matter.  If,  therefore,  this  rule  is  strictly 
applied,  an  estoppel  which  acts  as  a  bar  to  a  cause  of  action  which 
once  existed  must  be  pleaded,  while  one  which  prevented  the  existence 
of  a  cause  of  action  could  be  proved  under  a  general  denial,  Greenway 
V.  James  (1864)  34  Mo.  326,  and,  as  in  the  principal  case,  the  estoppel 
showing  that  the  plaintiff  did  not  have  title  when  the  goods  were  con- 
verted could  be  introduced  as  evidence.  The  result  of  this  rule  would 
be  to  draw  a  technical  distinction  which  would  in  some  cases  act 
harshly,  but  it  would,  at  least,  produce  certainty  and  conformity  to  the 
well-established  rules  of  pleading. 

QuASi-CoNTRAOTS — ELECTION  OF  REMEDIES — DAMAGES. — The  defendant 
set  up  a  counterclaim  in  quasi-contract  for  the  value  of  securities 
wrongfully  sold  by  the  plaintiff.  Held,  the  set-off  should  include  merely 
the  proceeds  of  the  sale  by  the  plaintiff,  and  not  the  reasonable  value 
of  the  securities.  Heinze  v.  McKinnon  (C.  C.  A.  1913)  205  Fed.  366. 
The  essential  distinction  between  an  action  in  conversion  and  one 
in  quasi-contract  seems  to  be  that  the  former  is  based  on  an  obliga- 
tion to  recompense  the  injured  party  for  losses  suffered,  the  latter,  on 
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the  obligation  to  relinquish  benefits  received,  by  reason  of  the  defend- 
ant's assumption  of  ownership  over  the  plaintiff's  chattel  Since  in 
trover  the  damage  to  the  owner  accrues  by  the  act  of  conversion,  his 
loss  must  be  measured  at  that  very  time  and  cannot  be  affected  by 
what  occurs  subsequently.  Wehle  v.  Haviland  (1877)  69  N.  Y.  448; 
Ingram  v.  Bankin  (1879)  47  Wis.  406.  But  in  a  quasi-contractual 
action  the  owher  has  a  right  to  follow  his  nroperty  in  the  hands  of 
the  original  wrongdoer  and  to  determine  at  what  period  the  obliga- 
tion to  account  for  benefits  received  shall  accrue.  If  the  defendant 
sells  the  plaintiff's  goods,  the  latter  may  elect  to  consider  him  an 
agent,  and  compel  him  to  hold  the  amount  realized  from  the  sale  to 
the  plaintiff's  use.  Lamine  v.  Dorrell  (1705)  2  Ld.  Raym.  1216;  see 
Goodwin  v.  Griffis  (1882)  88  N.  Y.  629,  638.  But  when  the  defendant 
retains  or  consumes  the  goods  converted,  in  many  jurisdictions,  the 
plaintiff  may  elect  to  treat  him  as  a  vendee  for  a  reasonable  purchase 
price  assumed  to  be  the  value  of  the  goods  at  the  time  of  conversion. 
Terry  v.  Hunger  (1890)  121  N.  Y.  161;  Walker  v.  By.  (1910)  67  W. 
Va.  273;  but  see  contra,  Jones  v.  Hoar  (Mass.  1827)  5  Pick.  285.  It 
would  seem  that  the  fiction  of  a  sale  to  the  wrongdoer  should  be  raised 
immediately  on  his  assumption  in  any  way  of  ownership  over  the 
chattel,  and  that  he  should  not  be  able  to  deprive  the  plaintiff  of  an 
existing  remedy  by  alienating  it,  see  Anderson  v.  Bank  (1896)  5  N.  D. 
451,  458 ;  Goodwin  v.  Griffis,  supra,  since  the  beneficent  fiction  whereby 
a  cause  of  action  in  conversion  may  be  turned  into  one  in  contract 
was  frankly  established  to  give  a  better  and  more  convenient  remedy 
to  the  injured  party. 

Real  Property — Covenant  Against  Incumbrances — ^Nature  of  "In- 
cumbrances".— The  plaintiff,  a  grantee  of  land  from  the  defendant, 
sues  on  a  covenant  against  incumbrances,  alleged  to  have  been  broken 
by  the  existence  of  an  easement  incident  to  the  maintenance  of  a 
public  sewer.  Held,  two  judges  dissenting,  the  existence  of  the  ease- 
ment did  not  constitute  a  breach  of  the  covenant.  First  Unitarian 
Society  v.  Citizens'  Sav.  &  Trust  Co.  (la.  1913)  142  N.  W.  87. 

The  principal  case  places  a  public  sewer,  because  of  the  supposedly 
beneficial  effect  of  such  an  easement  upon  the  land  made  servient 
thereto,  in  the  same  category  with  a  public  highway,  which  is  held 
not  to  be  an  incumbrance  in  Iowa.  See  Harrison  v.  By.  Co.  (1894) 
91  la.  114;  cf.  Stuhr  v.  Butterfield  (1911)  151  la.  736.  On  the  ground, 
however,  that  an  incumbrance  exists  wherever  there  is  a  legal  obstruc- 
tion to  the  exercise  by  a  grantee  of  that  dominion  over  the  land  to 
which  the  lawful  owner  is  entitled,  the  great  weight  of  authority  holds 
that  a  possible  benefit  due  to  the  outstanding  easement  is  quite  imma- 
terial. Mackey  v.  Harmon  (1885)  34  Minn.  168;  Tuskegee  Land  & 
Secur.  Co.  v.  Birmingham  Beaitv  Co.  (1909)  161  Ala.  542;  Demars 
V.  Koehler  (1898)  62  N.  J.  L.  203.  Except  for  the  few  jurisdictions 
which  adopt  the  rule  that  knowledge  of  the  easement  by  the  grantee 
excludes  it  from  the  operation  of  the  covenant,  see  Howell  v.  North- 
ampton B.  B.  Co.  (1905)  211  Pa.  284,  those  courts  which  hold  a  high- 
way not  an  incumbrance  do  so  avowedly  upon  grounds  of  public  policy ; 
Huyck  V.  Andrews  (1889)  113  N.  Y.  81;  Harrison  v.  By.  Co.,  supra; 
the  weight  of  authority,  moreover,  regards  a  public  highway  as  com- 
ing within  the  general  definition  of  an  incumbrance.  Kellogg  v.  Inger- 
soll  (1806)  2  Mass.  97 ;  Huhhard  v.  Norton  (1835)  10  Conn.  422.  A 
decision  that  a  public  sewer  comes  within  the  covenant  against  incum- 


656  COLUMBIA    LAW   REVIEW. 

brances  would  not  lead  to  the  flood  of  litigation  which  some  courts 
fear  would  result  from  a  similar  holding  with  respect  to  a  highway, 
see  Huyck  v.  Andrews,  supra,  so  that  the  principal  case  seems  to  be 
an  extension  of  a  rule  which  is,  itself,  in  conflict  with  sound  principle. 

Beal  Property — Estates  by  Entireties — ^Liens  of  Judgment  Cred- 
itors OF  the  Husband. — The  grantee  of  an  estate  by  entireties  by 
joint  deed  of  husband  and  wife  brought  an  action  to  have  his  title 
declared  free  from  the  liens  of  judgment  creditors  of  the  husband. 
Held,  he  had  acquired  a  clear  title.  Beihl  v.  Martin  (1912)  236  Pa. 
519. 

Since  the  common  law  gave  to  the  husband  the  control  of  his  wife's 
property  during  coverture,  he  could  mortgage  or  convey  an  estate  by 
entireties,  so  long  as  he  did  not  impair  her  right  of  survivorship. 
Barber  v.  Harris  (N.  Y.  183.6)  15  Wend.  615;  see  Hall  v.  Stevens 
(1877)  65  Mo.  670.  This  estate,  consequently,  subject  to  the  wife's 
right  of  survivorship,  was  liable  for  his  individual  debts,  until  the 
married  women's  acts  deprived  him  of  the  sole  usufruct.  In  juris- 
dictions where  husband  and  wife  are  regarded  under  the  statute  as 
tenants  in  common  for  life  with  the  inalienable  right  of  survivor- 
ship, creditors  of  either  may  levy  on  the  debtor's  estate,  and  upon 
sale  thereof,  the  purchaser  becomes  a  tenant  in  common  with  the  other 
spouse;  and,  in  the  event  of  the  debtor's  survival,  he  acquires  the  fee. 
Hiles  V.  Fisher  (1895)  144  N.  Y.  306;  Buttlar  v.  Rosenhlath  (1877) 
42  N.  J.  Eq.  651.  But  where  the  common  law  incidents  of  this  estate 
are  preserved,  except  that  the  wife  has  the  independent  enjoyment 
of  an  indivisible  share  of  the  usufruct,  no  levy  thereon  can  be  made 
under  a  judgment  against  either  spouse  individually.  McCurdy  v. 
Canning  (1870)  64  Pa.  39;  Schliess  v.  Thayer  (1912)  170  Mich.  395. 
To  subject  the  right  of  survivorship,  however,  to  the  payment  of  the 
husband's  debts  would  not  deprive  the  wife  of  the  right  to  convey 
with  his  consent,  since  she  alone  cannot  convey,  and  is,  therefore, 
in  no  worse  position,  when  he  has  placed  himself  where  he  cannot 
consent  without  prejudice  to  the  rights  of  third  parties,  than  if  he 
had  refused  his  consent.  A  better  solution,  since  it  both  preserves 
the  character  of  the  estate  and  affords  protection  to  creditors,  is  to 
grant  to  creditors  of  the  husband  an  inchoate  lien  upon  the  right  of 
survivorship.  Fleek  v.  Zielhaver  (1887)  117  Pa.  213;  see  Cole  Mfg. 
Co.  V.  Collier  (1895)  95  Tenn.  115;  Beach  v.  Hollister  (N.  Y.  1875) 
3  Hun  519. 

Torts — Damages — Interest. — The  trial  court  charged  the  jury  that 
they  might  in  their  discretion  allow  interest  from  the  date  of  the 
destruction  of  the  property  as  an  element  of  damages.  Held,  this 
instruction  was  correct.  Harper  v.  Atlantic  Coast  Line  B.  R.  Co. 
(N.  C.  1913)  77  S.  E.  415. 

Because  of  the  absence  of  any  agreement  of  the  parties  to  pay  it, 
the  common  law  did  not  conceive  of  interest  as  an  element  of  tort 
damages,  until  by  statute  in  England,  ch.  42,  §  29,  3  &  4  W.  4,  the 
jury  was  permitted  as  a  matter  of  discretion  to  allow  it  in  cases  of 
trover  and  trespass  de  bonis  asportatis.  Mayne,  Damages  (7th  ed.) 
174,  176.  In  this  country,  however,  the  courts  have  regarded  the 
nature  of  the  action  as  the  determining  factor.  Burdick,  Torts  (2nd 
ed.)  207.  If,  on  the  one  hand,  the  suit  is  for  personal  injuries,  since 
the  damages  are  purely  speculative,  interest  forms  no  part  of  the  judg- 
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ment.  Western,  etc.,  R.  R.  v.  Young  (1888)  81  Ga.  397;  Texas,  etc., 
R.  R.  V.  Carr  (1897)  91  Tex.  332;  cf.  Washington  &  Geo.  R.  R.  v. 
Hickey  (1895)  12  App.  D.  C.  269.  On  the  other  hand,  in  an  action 
for  conversion  or  destruction  of  property,  in  which  the  plaintiff's  loss 
is  readily  computible,  on  analogy  to  cases  of  liquidated  damages  in  con- 
tract, interest  is  generally  included  as  an  element  of  the  damages,  as  a 
matter  of  law,  St.  Louis,  etc.,  R.  R.  v.  Lyman  (1893)  57  Ark.  512; 
Union  Pac.  R.  R.  v.  Ray  (1896)  46  Neb.  750,  though  some  jurisdic- 
tions have  left  it  within  the  discretion  of  the  jury.  Frazer  v.  Bigelow 
Carpet  Co.  (1886)  141  Mass.  126;  Eddy  v.  Lafayette  (1892)  49  Fed. 
807.  Where  the  property  is  merely  injured,  however,  although  the 
amount  of  the  loss  is  not  readily  ascertainable,  the  prevailing  view 
in  accord  with  the  principal  case,  considers  it  essential  in  compensat- 
ing the  plaintiff  to  allow  the  jury  in  its  discretion  to  add  to  the  sum 
representing  the  plaintiff's  actual  damage  an  additional  sum,  measured 
by  the  interest  from  the  date  of  the  tort,  to  compensate  him  for  the 
delay.  Wilson  v.  Troy  (1892)  135  N.  Y.  96;  cf.  Richards  v.  Citizens' 
Nat.  Gas.  Co.  (1889)  130  Pa.  37;  contra,  N.  Y.  C.  R.  R.  v.  EstUl 
(1893)  147  U.  S.  591. 

Traxsfkr    Tax — Deposit    Under    Two   Names — Survivorship. — Bank 

accounts  stood  in  the  name  of  "Bank  to  A,  Dr B  may  draw", 

"A  and  B.  Either  or  the  survivor  may  draw",  and  "A  and  B."  After 
the  death  of  A,  his  wife,  B,  resisted  payment  of  the  transfer  tax 
assessed  against  these  deposits.  Held,  so  much  of  the  deposits  as  were 
contributed  by  the  decedent  were  taxable.  In  re  Durfee's  Estate  (Surr. 
Ct.  1913)  140  N.  Y.  Supp.  S94. 

In  determining  the  time  at  which  the  wife  acquires  her  property 
right  in  a  chose  of  this  character,  the  intention  of  the  parties  will  be 
allowed  to  prevail.  See  Matter  of  Eysel  (N.  Y.  1909)  65  Misc.  432; 
West  V.  McCulloch  (N.  Y.  1908)  123  App.  Div.  846,  aff'd.  194  N.  Y. 
518.  In  the  principal  case  the  parties  desired  that  either  depositor 
might  draw  money  at  will  until  the  account  was  exhausted.  This 
was  the  wife's  vested  legal  right  during  her  husband's  lifetime,  and 
it  was  changed  at  his  death  only  by  the  cutting  off  of  the  possibility 
of  his  first  exercising  a  similar  right.  Therefore,  inasmuch  as  a  special 
statute  must  be  most  strongly  construed  against  the  government, 
United  States  v.  Wigglesworth  (1842)  2  Story  369;  Matter  of  Enston 
(1889)  113  N.  Y.  174,  such  a  transaction  seems  rather  to  vest  an 
immediate  title  than  to  contemplate  the  acquisition  of  prop>erty  at 
the  time  of  the  husband's  death,  see  Kelly  v.  Beers  (1909)  194  N.  Y. 
49,  within  the  meaning  of  the  New  York  statute  taxing  transfers  of 
property  in  anticipation  of  death  or  to  take  effect  in  possession  at  the 
death  of  the  transferror.  N.  Y.  Cons.  Laws  1909,  Tax  Law,  §  220, 
amended  19ll,  c.  732.  The  courts,  however,  have  generally  approved 
the  rule  in  the  principal  case.  Matter  of  Kline  (N.  Y.  1909)  65  Misc. 
446;  Matter  of  Wilkins  (N.  Y.  1911)  144  App.  Div.  803;  contra.  Mat- 
ter of  Stehhins  (N.  Y.  1907)  52  Misc.  438,  and  where  it  was  impossible 
to  determine  what  part  the  decedent  had  contributed,  have  rested  on 
the  presumption  that  each  depositor  owned  an  equal  share  of  the 
account.  In  re  Pitou  (1903)  140  N.  Y.  Supp.  919;  Wetheral  v.  Lord 
(N.  Y.  1899)  41  App.  Div.  413. 
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The  Law  of  Torts.  By  John  W.  Salmond.  Third  Edition.  Lon- 
don: Stevens  and  Haynes.    1912.    pp.  xxx,  548. 

A  Summary  of  the  Law  of  Torts.  By  John  W.  Salmond.  Lon- 
don: Stevens  and  Haynes.    1912.    pp.  xxii,  320. 

The  Summary  was  prepared,  the  author  tells  us,  "for  the  use 
of  such  students  as  fear  to  venture  upon  the  larger  work".  It  is  to 
be  classed,  therefore,  with  popularized  abridgments  in  this  countrj- 
prepared  for  correspondence  schools,  which  are  prefaced,  as  a  rule, 
with  profuse  apologies  by  their  producers.  We  are  happy  to  note  that 
the  author  expects  it  to  be  of  service  only  to  the  student  who  by 
reason  of  weakness  "eateth  herbs". 

For  the  larger  work  no  word  of  apology  is  offered  or  needed.  On 
the  other  hand,  the  appearance  of  a  third  edition  within  six  years  from 
the  publication  of  the  original  treatise  is  presumptive  evidence  of  high 
merit  in  the  book.  This  presumption  becomes  conclusive  upon  a  careful 
examination  of  its  contents.  The  entire  field  of  torts,  including  those 
arising  from  collisions  at  sea,  is  traversed  in  these  pages.  An  English 
reviewer  has  suggested  that  the  arrangement  of  topics  anticipated 
to  some  extent  the  method  pursued  in  Lord  Halsbury's  Encyclopcedia. 
Certainly,  Mr.  Salmond  has  not  followed  Sir  Frederick  Pollock's  an- 
alysis of  the  subject.  He  seems  rather  to  have  modeled  his  treatise 
on  that  of  Addison — the  earliest  of  a  large  number  of  English  books 
on  this  fascinating  branch  of  the  law.  However  that  may  be,  the 
substance  of  this  work  is  admirable. 

Some  topics  might  well  have  been  treated  more  fully.  The  tort 
liability  of  lunatics  is  left  quite  in  the  air;  and  no  reference  is  made, 
so  far  as  we  have  discovered,  to  negative  torts.  True,  some  recent  cases 
in  which  the  defendant's  liability  for  failure  to  act  has  been  sustained, 
are  cited,  [Butler  v.  Fife  Coal  Co.  (1912)  A.  C.  149;  Groves  v.  Wim- 
borne  (1898)  2  Q.  B.  402],  but  not  for  the  doctrine  of  negative  torts, 
now  well  established  in  this  country.  Nor  is  the  subject  of  tort  lia- 
bility for  mental  suffering  treated  at  any  length.  It  is  interesting 
to  compare  the  scant  references  to  the  topic  in  this  book  with  the 
elaborate  discussion  in  the  latest  edition  of  Sedgwick  on  Damages. 

In  the  chapter  on  deceit,  Mr.  Salmond  expresses  the  opinion  that 
if  the  defendant  makes  a  statement  which  is  true  when  made,  but 
becomes  false  to  his  knowledge  before  it  is  acted  upon,  it  is  his  duty 
to  disclose  the  truth,  and  a  failure  to  do  so  will  be  accounted  an 
actionable  fraud;  though,  he  adds,  "this  has  never  been  decided".  In 
this  State,  the  C!ourt  of  Appeals  has  decided  in  accordance  with  Mr. 
Salmond's  view  [Whitten  v.  Fitzwater  (1891)  129  K  Y.  626,  29 
N.  E.  298] ;  but  the  Federal  District  Court  has  repudiated  it.  [In  re 
Levi  &  Picard  (1906)  148  Fed.  654.] 

For  "Slander  of  Title",  our  author  substitutes  "Injurious  False- 
hood", and  instead  of  "Unfair  Competition",  he  uses  the  term  "De- 
ceptive Trade  Names,  Marks  and  Descriptions".  Both  topics  are  dealt 
with,  however,  in  an  orthodox  manner  and  in  their  conventional  re- 
lation to  other  forms  of  deceit. 

Francis  M.  Burdick. 
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An  Economic  Interpretation  of  The  Constitution  of  the  United 
States.  By  Charles  A.  Beard.  New  York:  The  MacMillan  Co. 
1913.    pp.  vii,  330. 

It  would  occasion  little  surprise  and  slight  alarm  even  to  the  most 
sensitive  nature  to  learn  that  an  exhaustive  investigation  disclosed 
that  owners  of  slaves  quite  uniformly  opposed  the  adoption  of  the 
Thirteenth  Amendment  to  the  Constitution  of  the  United  States.  No 
one  would  be  shocked  by  the  discovery  that  those  in  the  enjoyment  of 
large  incomes  were  not  undiily  vigorous  in  advocating  the  passage  of 
the  recent  Sixteenth  Amendment.  Yet  Professor  Beard  has  been 
called  by  one  reviewer  a  "ghoul"  and  "hyena"  because  he  has  unearthed 
facts  as  to  the  economic  interests  of  those  influential  in  the  framing 
and  adoption  of  the  original  Constitution,  and  has  reached  the  con- 
clusion that  "the  concept  of  the  Constitution  as  a  piece  of  abstract 
legislation,  reflecting  no  group  interests  and  recognizing  no  economic 
antagonisms,  is  entirely  false.  It  was  an  economic  document  drawn 
with  superb  skill  by  men  whose  property  interests  were  immediately 
at  stake;  and  as  such  it  appealed  directly  and  unerringly  to  identical 
interests  in  the  country  at  large". 

Professor  Beard's  researches  disclose  that  of  the  fifty-five  members 
of  the  convention  which  framed  the  Constitution,  forty  were  owners 
of  public  securities,  fourteen  owned  personalty  employed  in  land  specu- 
lation, twenty-four  had  debtors,  fifteen  had  slaves  and  eleven  had  in- 
vestments in  mercantile,  manufacturing,  or  shipping  enterprises, 
while  not  one  "represented  in  his  immediate  personal  interests  the  small 
farming  or  mechanic  classes".  A  majority  of  the  delegates  were  law- 
yers by  profession,  and  most  of  them  came  from  towns  on  or  near  the 
coast  where  personalty  was  largely  concentrated.  An  examination 
of  the  votes  for  delegates  to  the  state  conventions  called  to  ratify 
the  new  instrument  indicates  that  the  movement  for  ratification  "cen- 
tered particularly  in  the  regions  in  which  mercantile,  manufacturing, 
security  and  personalty  interests  had  their  greatest  strength"  and  that 
"the  opposition  to  the  Constitution  almost  uniformly  came  from  the 
agricultural  regions,  and  from  the  areas  in  which  debtors  had  been 
formulating  paper  money  and  other  depreciatory  schemes". 

The  chapter  on  "The  Constitution  As  An  Economic  Document" 
takes  the  position  that  the  powers  conferred  upon  Congress  and  the 
restrictions  laid  upon  the  states  lent  themselves  easily  to  the  interests 
of  those  economic  classes  shown  to  be  most  active  in  securing  the 
new  Constitution.  The  states  were  forbidden  to  emit  paper  money  or 
to  impair  the  obligation  of  contracts.  The  judiciary  was  to  disregard 
state  enactments  which  transcended  these  bounds.  Congress  was  given 
the  power  to  tax,  which  made  possible  the  payment  of  the  national 
obligations  held  by  individuals.  The  power  to  raise  and  support 
armies  and  navies  tended  to  ensure  the  foreign  and  domestic  peace 
essential  to  security  of  business  operations.  Congressional  control  over 
commerce  was  also  certain  to  enure  to  the  advantage  of  those  same  busi- 
ness interests.  Even  the  clause  giving  to  Congress  control  over  the 
territory  of  the  United  States  is  adduced  as  an  instance  of  class 
legislation,  although  its  significance  is  not  made  clearly  manifest. 

Professor  Beard  finds  the  same  economic  aspect  in  the  structure 
of  the  new  government,  in  that  it  "makes  improbable  any  danger  to 
the  minority  from  the  majority".  The  separation  of  powers,  checks 
and  balances,  different  sources  of  election  and  different  terms  for  sena- 
tors and  representatives,  the  provision  for  judicial  control, — all  these 
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afford  to  the  commercial  classes  protection  from  the  more  numerous 
small  farmers  and  debtors.  Some  might  pause  at  this  point  for  fear 
that  this  same  structure  of  the  government  might  make  it  impossible 
for  these  same  commercial  classes  to  secure  positive  legislation  to  suit 
their  needs,  but  Professor  Beard  insists  that  "property  interests  may, 
through  their  superior  weight  and  intelligence,  secure  advantageous 
legislation  whenever  necessary,  and  they  may  at  the  same  time  obtain 
immunity  from  control  by  parliamentary  majorities".  Possibly  some 
warrant  for  this  assertion  may  be  found  in  the  fact  that  the  mem- 
bers of  the  Philadelphia  Convention  were  sent  by  legislatures  chosen 
similarly  to  those  which  passed  the  stay  laws  and  the  paper  money 
acts,  and  that  the  electorate  which  chose  those  legislatures  selected 
the  state  conventions  whose  ratifications  made  the  new  proposal  the 
law  of  the  land.  Yet  it  is  difficult  to  see  how  there  was  much  in  the 
structure  of  the  new  government  to  offer  security  where  state  legisla- 
tures had  denied  it.  But  we  need  not  agree  with  Professor  Beard 
as  to  the  purpose  or  effect  of  any  particular  provision  of  the  new  Con- 
stitution in  order  to  concur  in  his  conclusion  that  certain  economic 
interests  advocated  its  adoption  while  other  economic  interests  sought 
its  rejection,  and  that  the  respective  positions  of  the  antagonists  were 
determined  largely  by  what  they  thought  was  to  their  particular 
economic  advantage.  Even  to-day  men's  political  actions  are  some- 
times influenced  by  economic  considerations.  The  wisdom  of  any  par- 
ticular legislation  still  remains  to  be  determined  by  its  results. 

Professor  Beard  seeks  simply  to  know  and  interpret  the  facts  as 
to  the  underlying  motives  which  produced  the  Constitution.  He  finds 
that  "the  line  of  clea.vage  for  and  against  the  Constitution  was  between 
substantial  personalty  interests  on  the  one  hand  and  the  small  farming 
and  debtor  interests  on  the  other".  Those  who  assume  that  his  con- 
clusions cast  a  shadow  on  the  "sanctity"  of  the  Constitution  must 
attribute  this  sanctity  to  its  origin  rather  than  to  its  results.  It  does 
not  appear  that  the  small  farmers  suffered.  Those  who  had  borrowed 
money,  enjoyed  the  proceeds  and  sought  to  escape  from  making  return 
have  scant  claim  to  sympathy  because  their  aims  were  not  facilitated. 

While  exact  figures  are  not  attainable.  Professor  Beard  estimates 
that  about  160,000  or  one-fourth  of  the  adult  males  voted  for  the 
delegates  to  the  ratifying  conventions,  and  that  of  these  not  more  than 
100,000  were  in  favor  of  ratification.  With  these  figures  in  his  quiver 
he  hurls  his  darts  at  what  he  terms  the  juristic  theory  of  the  Constitu- 
tion that  "it  was  an  expression  of  the  clear  and  deliberate  will  of  the 
whole  people".  While  some  jurists  have  made  statements  to  this 
effect,  no  decision  of  any  court  depends  for  its  validity  upon  the  truth 
of  the  statement  as  an  historical  fact.  Professor  Beard  himself  points 
out  that  Marshall's  declaration  in  McCulloch  v.  Maryland  that  the 
government  of  the  United  States  proceeds  directly  from  the  people  and 
in  form  and  substance  emanates  from  them  was  for  the  purpose  of 
discrediting  the  doctrine  of  state's  rights  rather  than  of  establishing 
the  popular  basis  of  the  government.  Hej  gives  also  an  excerpt 
from  Marshall's  Life  of  Washington  which  recognizes  the  intense  party 
strife  over  the  adoption  of  the  Constitution  and  the  fact  that  in  some 
of  the  adopting  states  a  majority  of  the  people  were  in  opposition. 

The  significance  of  this  volume  is  for  the  historian  and  the  political 
theorist  rather  than  for  the  constitutional  lawyer.  To  most  of  its 
conclusions  the  latter  may  successfully  interpose  a  demurrer.  Once 
the  Constitution  has  become  an  established  fact,  its  interpretation  by 
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the  duly  constituted  authorities  will  be  little  influenced  by  a  schedule 
of  the  investments  of  those  whose  activities  secured  its  adoption  or  by 
a  knowledge  that  outside  of  the  ratifying  conventions  it  had  more 
opponents  than  adherents.  Yet  if  the  Mount  Sinai  from  which  the 
law  was  secured  is  shown  to  be  but  a  little  hill,  there  is  added  justi- 
fication for  interpretating  its  provisions  "dans  un  sens  evolutif".  An 
instrument  designed  primarily  to  meet  the  pressing  needs  of  important 
interests  at  the  time  of  its  adoption  should  be  interpreted  so  far  as 
its  language  will  permit  to  meet  "the  great  public  needs"  of  the  gen- 
erations which  follow.. 

Thomas  Reed  Powell. 

Aids  to  the  Study  and  Use  of  Law  Books.  By  Frederick  C. 
Hicks,  Assistant  Librarian  of  Columbia  University.  New  York: 
Baker,  Voorhis  &  Co.    1913.    pp.  129. 

Of  "books  about  books"  it  has  been  said  that  they  are  not  books 
at  all,  since  they  belong  in  neither  of  the  two  great  classes  into  which 
the  productions  of  the  pen  have  been  divided,  the  literature  of  knowl- 
edge and  the  literature  of  power.  While  this  is  a  sound  criticism  of 
such  works  as  lead  us  to  be  content  with  a  second  hand  instead  of  a 
first  hand  acquaintance  with  the  literature  on  which  our  culture  or  our 
professional  learning  is  based,  it  has  no  application  to  books  which 
seek  to  g^uide  us  to  that  literature  or  help  us  to  appraise  its  value  for 
our  purposes.  These,  if  not  literature,  are  at  least  books,  and  in  an 
age  suffocated  with  works  which  claim  our  attention,  books  of  indis- 
pensable value.  It  is  to  this  useful  class  of  books  about  books,  that 
Mr.  Hicks'  little  handbook  belongs.  The  sub-title  describes  its  scope 
and  purpose:  "A  selected  list,  classified  and  annotated,  of  publica- 
tions relating  to  law  literature,  law  study  and  legal  ethics".  Under 
the  head  of  "Law  Study"  it  has  gathered  an  interesting  mass  of  ma- 
terial dealing  with  the  state  and  methods  of  legal  education  in  Eng- 
land and  America,  from  William  Dugdale's  "Originales  Juridiciales" 
(1680)  to  Charles  Warren's  "History  of  the  American  Bar"  (1913) 
and  including  such  matter  of  permanent  value  as  Professor  J.  B. 
Ames'  "Vocation  of  the  Law  Professor"  and  Heinrich  Brunner's 
"Sources  of  the  Law  of  England".  There  are  chapters  on  "How  and 
Where  to  Find  the  Law",  "Legal  Bibliographies",  "Legal  Terminology", 
"Text  Books  and  Treatises"  (American  and  British),  "Case  Law", 
"Statutes  and  Session  Laws",  "Law  Collections  in  the  United  States" 
and  "Legal  Ethics".  Except  in  the  first  and  last  chapters  "the  work 
is  composed  chiefly",  as  the  preface  states,  "of  annotated  titles  about 
law  books".  It  will  be  seen  from  this  description  that  the  work  fur- 
nishes just  the  kind  of  information  that  the  law  student  most  needs 
to  enable  him  to  find  his  way  through  the  mazes  of  legal  literature. 
The  only  improvement  which  can  be  suggested  is  further  annotation 
indicating  the  relative  values  of  the  books  enumerated.  It  is  to  be 
hoped  that,  in  a  second  edition,  Mr.  Hicks  will  furnish  this  additional 
help.     The  work  has  been  furnished  with  a  full  index. 

George  W.  Kirchwey. 

The  Canadian  Torrens  System.  By  Douglas  J.  Thom.  Calgary, 
Saskatchewan:     Buriioughs  &  Co.     1912.     pp.  xl,  798. 

The  above-named  work  is  one  of  the  most  careful  and  analytical 
examinations  of  the  Canadian  Title  Registration  System  which  has 
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yet  appeared,  and  decidedly  merits  an  examination  by  those  interested 
in  this  method  of  conveyancing. 

It  is  written  with  special  reference  to  practice  in  Manitoba,  Saskat- 
chewan, and  Alberta,  and  contains  the  statutes  and  approved  Torrens 
conveyancing  forms  of  these  Provinces,  together  with  a  table  of  some 
six  hundred  (600)  references  to  decided  cases,  and  the  full  decisions 
in  several  leading  authorities. 

The  fact  that  the  index  is  sufficiently  complete  to  cover  about  one- 
tenth  the  number  of  pages  devoted  to  the  text  is  an  indication  of  the 
author's  intent  to  make  his  book  of  practical  use  to  the  working 
lawyer,  while  a  minute  sub-division  of  the  topic,  indicated  by  full 
headings  at  the  beginning  of  each  chapter,  renders  it  of  value  to  the 
more  elementary  student. 

In  the  State  of  New  York,  interest  has  never  been  largely  aroused 
by  the  enactment  of  Article  12  of  the  Real  Property  Law,  establishing, 
as  collateral  with  the  old  and  approved  method  of  deed  recording, 
what  may  properly  be  described  as  an  emasculated  system  of  title 
registration,  and  judging  by  the  lessening  number  of  applications  by 
real  property  owners  for  registration  of  their  titles,  interest  has,  of 
late,  considerably  diminished  rather  than  increased. 

It  is  a  truism  that  no  system — domestic,  business,  or  legal — can 
disregard  the  increasing  and  changing  demands  of  an  advancing 
civilization,  and  continue  adequate  to  the  purposes  for  which  it  was 
established. 

To  say  that  no  improvement  could  be  made  in  our  present  method 
of  conveyancing,  would,  accordingly,  be  idle.  In  general,  however, 
public  needs  are  better  served  by  suitable  alterations  and  improvements 
in  a  system  which  has  demonstrated  its  usefulness,' than  by  the  revo- 
lutionary substitution  of  measures  which,  even  if  eventually  prac- 
ticable, must  injure  many  individuals  before  they  can  be  moulded 
to  harmonize  with  the  requirements  of  a  complex  civilization. 

Of  the  Torrens  System,  even  as  perfected,  the  author  says,  "The 
doctrine  of  the  indefeasability  of  a  registered  title  and  the  policy  of 
protecting  the  bona  fide  purchaser  for  value  from  a  registered  owner 
in  some  cases  must  divest  estates  and  interests  from  innocent  per- 
sons, and  work  hardship    *    *    * ". 

It  is  said,  and  we  believe  truly,  that,  in  all  countries  in  which  this 
system  has  been  adopted,  constant  amendments  have  indicated  that 
if,  indeed,  it  does  not  possess  some  fundamental  and  hence  irremediable 
defect,  at  least  it  has  not  attained  anything  like  a  perfected  state. 

Probably  an  explanation  lies  in  the  fact  that  a  race  which  has 
once  escaped  the  thraldom  of  law,  untempered  by  equity,  will  not 
again  entrust  itself,  save  in  cases  of  utmost  necessity,  to  purely  statu- 
tory regulation,  particularly  in  connection  with  rights  so  dear  to  the 
Anglo-Saxon  heart  as  those  concerning  real  property. 

The  author  himself  says,  "The  Acts  themselves  recognize  the  im- 
possibility of  keeping  away  entirely  from  the  ordinary  doctrine  of 
courts  administering  equity,  of  equitable  estates". 

Yet  the  basis  of  ownership,  under  the  title  registration  system, 
may  fairly  be  said  to  be  a  perfect  compliance  with  statutory  require- 
ments, unaffected  by  equitable  rules  or  considerations,  and  departure 
from  this  principle  cannot  fail  to  detract  from  the  certainty,  without 
which  the  Torrens  system  has  no  value  for  any  purpose. 

There  is  also,  quite  possibly,  a  reluctance  upon  the  part  of  business 
men  to  deal  together  by  a  method  through  which  such  dealings  become 
neither  valid  nor  effectual  until  a  memorandum   thereof  shall  have 
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been  registered  in  a  public  office  by  a  third  person,  himself  liable  to 
error. 

As  England  and  Canada  have  been  trained  to  accept  Parliamen- 
tary supremacy,  practically  untrammeled  by  constitutional  limitations, 
it  may  be  seen  that  the  difficulties  of  these  two  countries  will,  at  least, 
not  be  lessened  in  our  own  land,  where  constitutional  safeguards  are 
the  dearest  heritage,  and  it  may,  therefore,  be  interesting  to  note 
some  of  the  embarrassments  whiph  have  resulted  from  the  adoption 
of  the  registration  statutes,  as  indicated  in  the  work  under  review. 

The  author,  in  his  introduction,  classifies  as  one  of  the  defects  of 
the  old  system,  equitable  estates,  which  could  not  be  established  at 
law,  but  which  were  based  upon  right,  and  yet  admits  that  strict  con- 
struction and  technical  requirements  will  prove  a  bar  to  the  system's 
practical  success,  and  that  the  liberty  of  the  Registrar  in  Manitoba  to 
substitute  moral  certainty  for  legal  certainty  is  the  basis  of  the  popu- 
larity of  the  system. 

Further,  a  large  part  of  his  work  is  devoted  to  the  discussion  of 
those  cases  in  which  Courts  of  Equity  decline  to  be  bound  by  the 
apparent  terms  of  the  statute  and  continue  to  enforce  with  more  or 
less  independence  equitable  rights  and  estates. 

Examples  of  the  many  uncertainties  and  difficulties  under  this 
method  of  conveyancing  are  questions  connected  with  tax  sales  and 
easements;  the  impossibility  of  the  registration  of  agreements  which 
parties  may  actually  make;  the  proper  effect  to  be  given  to  registered 
and  unregistered  trusts  and  to  an  unregistered  instrument  creating 
legal  rights;  the  effect  of  actual  notice  of  a  fraud  not  obtained  from 
the  registry,  and  of  forged  instruments;  the  persons  to  whom  registra- 
tion is  notice;  the  effect  of  misdescription  of  the  property;  the  effect 
of  the  death  of  a  transferor  after  the  execution  of  the  instrument  of 
transfer,  but  before  registration;  the  time  at  which  real  property  is 
seized  in  execution;  the  rights  of  a  mortgagee  without  legal  proceed- 
ings; and  the  rights  obtained  by  the  filing  of  caveats. 

As  it  is  registration,  and  not  execution  or  delivery,  which  validates 
an  instrument  under  this  system,  and  as  the  Registrar  is  given  a  large 
measure  of  judicial  power  to  determine  the  validity  and  registrability 
of  an  instrument,  questions  must  also  necessarily  arise  concerning  the 
extent  and  propriety  of  the  exercise  of  such  power,  as  well  as  whether 
the  person  presenting  the  duplicate  certificate  with  the  instrument 
to  be  noted  thereon,  is  in  any  special  case  rightfully  in  possession 
thereof,  and  hence  entitled  to  procure  the  registration. 

Many  of  the  above  questions  are  rendered  doubly  important  by 
the  fact,  as  suggested  by  the  author,  that  these  statutes  make  "drastic, 
if  not  revolutionary"  changes  in  the  methods  of  securing  and  enforc- 
ing substantive  rights  of  property,  and  "result  in  effecting  a  very 
real  difference  in  the  nature  of  the  estate  held  by  the  registered  owner 
from  either  a  legal  or  an  equitable  estate  as  known  to  English  law". 

Even  under  the  Canadian  system,  whereby  the  existence  of  an 
insurance  fund  is  assured,  differences  of  opinion  as  to  whether  and 
when  damages  may  be  recovered  out  of  such  fund,  leave  the  possibility 
of  relief  therefrom  in  specific  cases  undetermined. 

In  view  of  the  fact  that  it  is  generally  stated  that  the  Torrens 
system  facilitates  conveyancing,  because  the  whole  record  title  is  shown 
on  the  face  of  the  certificate,  it  is  interesting  to  note  the  author's 
statements  that  this  system  must,  of  necessity,  operate  more  slowly 
than  the  old  method,  because  of  the  required  examination  of  every 
instrument  by  the  Registrar,  in  order  to  determine  its  validity  and 
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registrability;  that,  because  certain  instruments  are  not  registerable, 
but  are,  nevertheless,  enforcible  in  equity,  resort  must  be  had  to  them, 
in  order  to  determine  the  state  of  the  title;  and,  finally,  that  "there 
is  nothing,  either  in  the  acts  or  in  any  of  the  decisions,  to  suggest 
that  a  certificate  of  title  is  intended  to  be,  as  it  were,  in  the  nature 
of  a  continuing  charter  of  rights  in  favor  of  the  registered  owner, 
enabling  him  to  defeat  interests,  equitable  or  otherwise,  arising  by 
his  own  acts". 

In  fact,  the  reader  is  expressly  warned  that  directly  opposing 
theories  of  the  underlying  principle  of  title  registration  are  announced 
by  the  two  leading  authorities,  Gihhs  v.  Messer,  and  Assets  Company 
V.  Mere  Roihi,  and  that  the  determination  of  many  important  points 
must  depend  upon  which  view  is  accepted  as  conclusive. 

The  above  discussion  is  not  intended  to  express  any  personal  view 
upon  the  practicability  of  this  system,  but  simply  to  suggest  some 
of  the  questions  which  must  be  considered  by  the  conscientious  con- 
veyancer before  he  can  advise  a  client  whether  it  is  desirable  to  bring 
real  property  under  the  Title  Registration  Law, 

Henry  Crofut  White. 

The  Law  of  Quasi-Contracts.  By  Frederick  Campbell  Wood- 
ward.   Boston:  Little  Brown  &  Co.    1913.    pp.  xxi,  498. 

Since  the  appearance  in  1893  of  Keener  on  Quasi-Contracts,  there 
has  been  much  adjudication  of  quasi-contractual  questions,  and  con- 
sequently great  development  of  this  branch  of  the  law.  In  view  of 
these  facts  the  need  of  a  new  presentation  of  the  subject,  and  of  a 
systematic  consideration  of  the  modem  cases  has  been  increasingly  felt 
during  the  last  few  years.  This  need  has  been  very  ably  met  in  Pro- 
fessor Woodward's  new  book,  which  is  clearly  the  result  of  much 
thought,  and  an  exhaustive  study  of  the  authorities.  The  author  is 
generous  in  acknowledging  his  indebtedness  to  Judge  Keener's  pioneer 
work,  but  he  does  not  hesitate  to  disagree  with  his  predecessor  in  this 
field,  as  for  example  in  sections  96,  98,  99,  117,  129,  150,  165,  180,  194, 
among  others. 

Obligations  giving  rise  to  civil  remedies  may  be  divided  into  con- 
tract obligations,  tort  obligations  and  law-imposed  obligations  other 
than  those  of  tort,  and  to  this  last  class  is  given  the  name  "quasi- 
contracts",  because  actions  on  such  obligations  are  generally  contrac- 
tual in  form.  The  reader  may  be  a  little  disappointed  in  picking  up 
Professor  Woodward's  book  to  find  that  he  restricts  himself  to  less 
than  the  whole  field  of  quasi-contractual  obligations,  confining  his  dis- 
cussion to  "obligations  arising  from  unjust  enrichment".  However, 
the  author  is  of  course  correct  in  stating  that  the  obligations  of  which 
he  has  chosen  to  treat  "constitute  a  homogeneous  group,  essentially 
different  from  all  others",  and  perhaps  we  should  not  quarrel  with 
any  writer  who  refuses  to  enter  the  whole  field  open  to  him,  if  the 
area  to  which  he  confines  himself  has  such  natural  boundaries  as 
that  to  which  the  present  work  is  restricted.  Professor  Woodward  also 
doubts  if  the  alternative  obligation  to  pay  for  enrichment  received, 
which  rests  upon  one  who  has  broken  a  contract  or  committed  a  tort, 
is  properly  quasi-contractual,  and  only  includes  the  discussion  of  such 
obligations  at  the  end  of  his  work  on  grounds  of  convenience.  The 
result  of  this  is  that,  instead  of  all  cases  being  grouped  together  which 
involve  enrichment  received  under  contracts,   those  cases  where  the 
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defendant  has  broken  an  enforceable  contract  after  being  enriched 
under  it,  are  separated  by  half  the  volume  from  all  of  the  other  cases 
arising  out  of  contracts. 

After  a  helpful  introductory  chapter  the  text  is  divided  into  four 
parts  entitled  respectively  "Benefits  Conferred  in  Misreliance  on  Right 
or  Duty",  "Benefits  Conferred  through  Dutiful  Intervention  in  An- 
other's Affairs",  "Benefits  Conferred  under  Restraint",  and  "Action  for 
Restitution  as  Alternative  Remedy  for  Repudiation  or  Breach  of  Con- 
tract, or  for  Tort",  Aside  from  the  objection  already  suggested  to 
dealing  with  part  of  the  cases  arising  out  of  contracts  at  the  end  of 
the  book,  away  from  all  other  cases  arising  out  of  contracts,  the  author's 
classification  seems  satisfactory,  except  in  Part  I.  It  is  difficult  to 
see  how  benefits  conferred  under  a  valid  contract  by  one  who  later 
breaks  the  contract,  or  benefits  conferred  under  a  conditional  contract 
which  is  brought  to  an  end  by  the  happening  of  the  condition,  can 
properly  be  classed  as  benefits  conferred  in  misreliance  on  right  or 
duty,  and  yet  chapters  dealing  with  benefits  so  conferred  are  put  in 
Part  I.  It  is  believed  that  the  classification  here  attempted  is  some- 
what artificial  and  forced,  ajid  that  the  classification  offered  by  Pro- 
fessor Woodruff  in  his  Casebook  on  Quasi-Contracts  is  on  the  whole 
more  satisfactory. 

Professor  Woodward's  discussion  of  legal  problems  is  scholarly  and 
enlightening,  and  his  use  of  quotations  from  cases  is  most  judicioxis. 
With  great  industry  in  the  study  and  classification  of  authorities  Pro- 
fessor Woodward  has  very  happily  combined  an  independent  and  crit- 
ical attitude,  requiring  every  doctrine  which  is  advanced  to  justify 
itself  before  it  is  accepted.  The  result  is  that  the  reader  is  given 
not  a  digest  but  a  very  useful  textbook,  in  which  the  discussion  is 
always  stimulating,  and  the  conclusions  reached  generally  demand 
his  acquiescence.  The  notes  deserve  particular  commendation.  The 
present  writer's  experience  is  that  it  is  pretty  safe  to  conclude  that 
the  cases  contained  in  the  notes  stand  for  the  propositions  for  which 
they  are  cited,  which  unfortunately  cannot  be  said  of  the  citations 
in  all  text  books.  The  author  also  gives  valuable  references  to  numer- 
ous treatises  and  articles.  Furthermore,  the  author  has  rendered  the 
reader  invaluable  service  by  intimating  in  a  phrase  the  subject  matter 
of  cases  cited,  when  cases  dealing  with  different  subject  matters,  but 
supporting  a  single  legal  proposition,  are  gathered  together  in  one  note. 
Such  a  modern  treatise  on  the  subject  of  quasi-contracts  as  Professor 
Woodward  has  offered  us  has  been  much  needed  for  some  time,  and 
there  is  no  doubt  that  Professor  Woodward's  book  will  prove  very 
valuable  to  students  and  to  practitioners. 

Charles  K.  Burdick. 
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A  BULWARK  TO  THE  STATE  POLICE 

POWER— THE  UNITED  STATES 

SUPREME  COURT. 

Court  decisions  "based  on  the  individualist  theories  of  a 
century  ago,"  says  a  recent  political  scientist,^  are  no  longer  in 
harmony  with  modem  conditions.  The  tendency  of  the  present- 
day  mind  is  unquestionably  to  tolerate  increased  restriction  of  the 
individual  by  the  State,  in  the  interest  of  the  general  public  welfare. 
It  is  highly  important,  therefore,  that  the  layman  should  compre- 
hend how  far  the  courts  are  embodying  in  their  decisions  this 
tendency. 

The  history  of  English  law  is  one  of  struggle  between  two 
motives, — a  desire  to  protect  the  rights  of  the  individual,  and  a 
desire  to  extend  the  rights  of  the  public.  Whether  at  common  law 
or  under  a  written  constitution,  a  man's  rights  of  property  or  of 
action  are  limited  by  the  correlative  rights  of  others,  on  which  he 
may  not  legally  infringe.  It  is  by  extending  the  rights  of  others, 
as  individuals,  that  the  courts  have  developed  the  common  law  of 
torts;  and  the  legislatures,  the  statutory  law  of  torts.  It  is  by 
extending  the  rights  of  others,  bonded  together  as  the  State,  that 
the  courts  have  developed  the  law  of  the  State  police  power;  and 
the  legislatures,  the  criminal  law.  The  foundation  of  the  doctrine 
of  the  State  police  power  is  that  every  man  must  hold  his  property 
and  conduct  his  life  to  a  certain  reasonable  extent  in  trust  for  the 
benefit  of  the  public ;  and  that  such  a  trust,  if  reasonable,  may  be 
enforced  by  the  legislature  by  appropriate  legislation  passed  under 
its  general  police  power.^    What  is  reasonable  may  vary  at  different 

'The  Supreme  Court  and  Unconstitutional  Legislation,  by  Blaine  Free 
Moore    (1913). 

*Thus  Allen,  J.,  in  Com.  v.  Gilbert  (1893)  160  Mass.  157,  says:— "All 
property  is  acquired  and  held  under  the  tacit  condition  that  it  shall  not 
be  so  used  as  to  destroy  or  greatly  impair  the  public  rights  and  interests 
of  the  community." 
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eras  and  under  different  conditions.  The  rights  of  an  individual 
will  vary,  therefore,  and  will  be  expanded  or  compressed  accord- 
ing to  the  extent  to  which  the  courts  shall  hold  State  legislation 
to  lie  within  or  outside  the  scope  of  the  police  power.  To  fix 
the  line,  beyond  which  the  legislature  cannot  go  without  infringing 
on  the  constitutional  rights  of  the  individual  is,  today,  one  of  the 
most  difficult  tasks  of  a  court.  For  as  a  judge  of  the  Supreme 
Court,  closely  in  sympathy  with  modem  views,  has  frequently 
pointed  out,  "all  legal  lines  are  more  or  less  arbitrary  as  to  the 
precise  place  of  their  incidence,  although  the  distinctions  of  which 
they  are  the  inevitable  outcome  are  plain  and  undeniable."'  "Dif- 
ference of  degree  is  one  of  the  distinctions  by  which  the  right  of 
the  Legislature  to  exercise  the  police  power  is  determined."* 
"Any  distinction,  no  matter  how  sensible  and  how  plain,  leads  at 
last  to  a  line  which  is  worked  out  by  the  contact  of  decisions  clus- 
tering around  the  opposite  poles,  and  which  may  seem  arbitrary 
if  we  attend  to  it  alone  and  not  to  the  nature  of  the  groups  which 
it  divides."'*  "The  question  is  one  of  degree,  and  sooner  or  later 
we  reach  a  point  at  which  the  Constitution  applies,  and  forbids 
physical  appropriation  and  legal  restrictions  alike  unless  they  are 
paid  for."* 

Where  questions  as  to  rights  depend  on  matters  of  "degree," 
and  of  "distinction,"  it  is  of  vital  importance  to  the  individual  and 
to  the  public  to  know  in  what  direction  lies  the  general  trend  of 
the  judicial  mind. 

Under  the  present  prevailing  anti-individualism,  there  can  be 
no  doubt  that  the  test  of  the  progressiveness  of  a  court  is  the 
degree  of  remoteness  of  the  line  fixed,  within  which  the  legis- 
lature shall  have  scope  to  legislate  without  being  held  to  infringe 
on  the  Constitution.  Consequently,  any  court  which  recognizes 
wide  and  liberal  bounds  to  this  State  police  power  is  to  be  deemed 
in  touch  with  the  temper  of  the  times. 

Before  accepting  the  remedies  of  those  who  wish  to  reform  the 
courts,  in  order,  as  they  claim,  to  make  them  more  consonant  with 
modem  sentiments  and  conditions,  sociological  and  economic,  it  is 
highly  important  to  know  the  exact  facts  as  to  the  existence  of  the 
evil  or  defect,  for  which  the  cure  is  proposed. 

'Holmes,  J.,  in  Lincoln  v.  Street  Com.   (1900)    176  Mass.  210,  213. 
*Holmes,  J.,  in  Rideout  v.  Knox   (1889)    148  Mass.  368,  372. 
•Holmes,  J.,  in  Smith  v.  American  Linen  Co.  (1898)  172  Mass.  227,  229. 
•Holmes,  J.,  in  Bent  v.  Emery  (1899)   173  Mass.  495,  496. 
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In  an  article  in  the  April  number  of  the  Columbia  Law  Re- 
viEw,*'  I  pointed  out  that  so  far  as  the  United  States  Supreme  Court 
was  concerned,  the  evil  condition  of  dissonance  did  not  exist ;  and 
that  the  Court  instead  of  being  an  obstacle  in  the  path  of  pro- 
gressive State  legislation,  had  been  found  its  consistent  supporter, 
— at  least  in  cases  appealed  under  the  "due  process"  and  "equal 
protection"  clauses  of  the  Constitution. 

An  analysis  of  the  cases  showed  that  out  of  over  560  decisions 
rendered  under  those  clauses  in  the  past  twenty-five  years  (1887- 
191 1 ),  the  Supreme  Court  had  held  invalid  only  three  State  laws 
involving  a  social  or  economic  question  of  the  kind  included  under 
the  phrase  "Social  Justice"  legislation ;  and  that  moreover  it  had 
so  held  invalid  only  34  other  State  laws  involving  questions  of 
taxation  or  of  private  property  rights.^  A  closer  analysis  will 
show  that  out  of  these  34  invalid  statutes  only  14  were  passed  in 
the  exercise  of  the  State  police  power, — the  remaining  20  being 
enacted  in  the  exercise  of  the  State  taxing  power,  etc. 

In  other  words,  in  this  great  and  vitally  important  class  of 
cases,  the  Court  has  settled  the  boundary  line  which  separates  the 
end  of  the  police  power  and  the  beginning  of  the  Constitutional 
guaranties,  overwhelmingly  in  favor  of  the  State  as  against  the 
individual  (the  individual,  it  may  be  noted,  being,  in  the  vast 
majority  of  the  cases,  a  corporation).* 

"Due  process"  and  the  "police  power"  both  being  indefinite 
terms,  the  Court  has  exercised  a  wide  discretion  in  enlarging  the 
scope  of  both  in  favor  of  the  State. 

There  are,  however,  two  other  clauses  of  the  Constitution  under 
which  the  extent  of  the  State  police  power  has  been  tested  by 

"'13  Columbia  Law  Review,  294;  reprinted  as  Senate  Document  No.  30, 
63rd  Congress,  First  Session. 

'To  the  latter  should  perhaps  be  added  one  further  case  (making  35 
instead  of  34),  Willcox  v.  Consol.  Gas  Co.  (1909)  212  U.  S.  19,  in  which 
a  comparatively  unimportant  part  of  a  New  York  statute  was  held  invalid, 
the  main  statute  being  upheld. 

*If  the  prior  years  (1868-1886)  had  been  taken  (and  the  whole  period 
of  the  decisions  on  the  Fourteenth  Amendment  thus  included)  it  would 
have  been  found  that  the  Court  in  those  years  did  not  hold  invalid  a  single 
State  law  enacted  under  the  police  power  and  dealing  with  "social  justice" 
legislation,  unless  the  Chinese  laundry  act  of  California  in  1885  and  the 
negro  jury  exclusion  acts  of  West  Virginia  and  Virginia  in  1879,  of  Dela- 
ware in  1881,  and  of  Kentucky  in  1883  can  be  so  termed,  these  laws  being 
held  invalid  as  denying  the  "equal  protection  of  the  laws"  guaranteed  by 
the  Constitution. 

See  Yick  Wo  v.  Hopkins  (1885)  118  U.  S.  356;  Strauder  v.  West 
Virginia  (1879)  100  U.  S.  303;  Ex  parte  Virginia  (1897)  100  U.  S.  339; 
Neal  V.  Delaware  (1881)  103  U.  S.  370;  Bush  v.  Kentucky  (1883)  107 
U.  S.  no. 
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parties  attacking  the  validity  of  State  laws,  viz:  the  "impairment 
of  obligation  of  contract"  and  the  "regulation  of  commerce  among 
the  several  States"  clauses. 

What  has  been  the  tendency  of  the  Court  in  these  classes  of 
cases? 

It  is  to  be  noted  that  these  constitutional  terms  are  not  as  in- 
definite or  as  incapable  of  exact  delimitation  as  the  term  "due 
process."  It  is  to  be  expected,  therefore,  that  in  attacks  on  legis- 
lation based  on  these  clauses,  there  would  be  less  room  for  exer- 
cise of  discretion  by  the  Court,  in  holding  a  statute  to  fall  on  this 
or  the  other  side  of  the  dividing  line.  It  will  be  found,  neverthe- 
less, that  even  in  cases  brought  under  these  latter  clauses,  the 
Court  has  a  record  substantially  as  liberal  in  support  of  the  State 
police  power,  as  in  the  other  class  of  cases.  Therefore,  even  if 
the  accusation  be  well  founded  that  there  are  certain  State  courts 
narrow  and  unprogressive  in  their  tendencies,  and  prone  to  re- 
striction of  the  State  police  power,  the  United  States  Supreme 
Court  will  be  found  to  constitute  a  bulwark  to  that  power,  when- 
ever that  Court  can  be  invoked. 

If  any  added  remedy  is  needed  to  relieve  a  State  from  a  too 
timid  or  too  conservative  State  court,  an  ample  remedy  can  be  pro- 
vided simply  by  broadening  the  present  Federal  Judiciary  Act,  so 
as  to  permit  appeals  to  the  United  States  Supreme  Court  in  cases 
where  the  State  court  has  held  the  State  law  unconstitutional 
(such  appeals  being  now  confined  to  cases  where  the  State  court 
has  upheld  the  State  law).  Such  a  remedy  will  be  simpler,  less 
revolutionary,  and,  in  view  of  the  past  record  of  the  United  States 
Supreme  Court,  fully  as  effective,  as  the  radical  recall  of  judicial 
decisions.' 

The  need  of  such  an  amendment  to  the  Judiciary  Act  has  be- 
come the  more  imperative,  since  the  enactment  by  Congress  of  the 
recent  Act  of  March  4,  1913.^"  Heretofore,  it  has  frequently  been 
possible  to  bring  the  question  of  the  constitutionality  of  a  State 
law  before  the  United  States  Supreme  Court  in  a  suit  begun  in  the 
Federal  Circuit  Court,  as  an  appeal  lay  from  the  decision  of  the 
inferior  Federal  Court  whether  such  decision  upheld  or  set  aside 

*It  is  to  be  noted  that  it  is  only  in  cases  of  the  exercise  of  the  "police 
power"  by  the  State,  that  recall  of  judicial  decisions  is  advocated — See 
Majority  Rule  and  the  Judiciary  by  William  A.  Ransom  (1912)  p.  114. 
citing  the  originator  of  the  proposed  reform. 

"See  Act  of  March  4,  1913,  entitled  "An  Act  restraining  the  issuance 
of  interlocutory  injunctions  to  suspend  the  enforcement  of  the  Statute  of 
a  State,  etc.,"  amending  the  Judiciary  Act  of   March  3,   1911. 
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the  State  law.  Under  the  recent  act  of  Congress,  if  any  suit 
is  brought  in  an  inferior  Federal  court  involving  an  injunction 
against  proceedings  under  any  State  law  or  under  any  order  made 
by  an  administrative  board  or  commission  created  by  and  acting 
under  a  State  law,  all  proceedings  to  restrain  the  execution  of 
such  statute  or  order  in  the  Federal  court  shall  be  stayed,  if  there 
shall  have  been  brought  and  be  pending  in  the  court  of  the  State 
a  suit  involving  such  State  law.  In  view  of  this,  fewer  cases  in- 
volving State  statutes  will  be  likely  to  reach  the  United  States 
Supreme  Court  from  the  inferior  Federal  courts;  and  it  will  in 
the  future  be  increasingly  difficult  to  obtain  the  opinion  of  that 
Court  on  the  validity  of  any  State  statute  except  in  cases  brought 
on  writ  of  error  to  the  State  courts.  It  will  become  the  more  im- 
portant, therefore,  that  the  facility  of  appeal  from  the  State  courts 
be  increased ;  and  that  the  scope  of  such  appeal  be  extended,  so  as 
to  allow  the  United  States  Supreme  Court  to  apply  its  progressive 
and  broadening  views  to  the  construction  made  of  the  Constitution 
by  any  narrow-minded  State  courts,  if  such  there  be. 

In  the  following  summary  of  the  attitude  of  the  United  States 
Supreme  Court  towards  the  State  police  power  in  cases  arising 
under  the  obligation  of  contract  and  interstate  commerce  clauses 
of  the  Constitution,  a  period  of  forty  years  (1873-1912)  has  been 
taken  so  as  to  correspond  practically  with  the  whole  period  covered 
by  the  Court's  decisions  as  to  "due  process"  under  the  Fourteenth 
Amendment.^^  It  is  important  to  note  that  a  large  proportion  of 
the  State  laws^^  attacked  under  these  clauses  was  enacted  in  the 
exercise  of  the  taxing  power  by  the  State,  and  not  of  the  police 
power.  There  is  a  marked  difference  between  the  attitude  of  the 
Supreme  Court  towards  mere  tax  laws,  and  its  tendencies  when 
passing  upon  State  regulative  legislation  enacted  for  the  public 
welfare  under  the  police  power. 

OBLIGATION  OF  CONTRACT  CASES. 

In  the  past  forty  years, — 1873  to  1912, — ^the  Supreme  Court 
has  decided  about  320  cases  in  which  State  legislation  was  at- 

"The  Fourteenth  Amendment  was  declared  in  force  July  28,  1868;  the 
first  United  States  Supreme  Court  decision  under  it  was  the  Slaughter- 
house Cases   (April   14,   1873)    16  Wall.  36. 

"Throughout  this  article  the  term  "State  law"  or  "State  statute"  is 
intended  to  include  a  State  constitution,  municipal  ordinance  or  an  order 
issued  by  a  State  board,  officer,  or  commission  by  virtue  of  some  State 
statute;  in  other  words,  all  legislative  forms  of  State  activity. 
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tacked  on  the  ground  of  impairment  of  obligation  of  contract.^' 
Of  these,  about  i6o  were  concerned  with  legislation  which  might, 
in  general,  be  said  to  have  been  enacted  for  the  public  welfare 
under  the  State  police  power;  while  about  no  were  concerned 
merely  with  questions  of  taxation  or  private  or  municipal  indebt- 
edness. The  remaining  cases  (about  50)  simply  decided  that  (a) 
the  action  of  the  State  was  merely  a  breach  of  contract  and  not 
a  law  impairing  obligation;  (b)  that  a  judgment  of  a  court  does 
not  constitute  an  impairment;  (c)  that  the  proceedings  involved 
did  not  constitute  a  contract;  (d)  that  the  jurisdiction  of  the  court 
did  not  appear:  these  cases  therefore  have  no  bearing  on  the  at- 
titude of  the  Court  towards  State  statutes,  and  need  not  be  con- 
sidered in  this  connection. 

PoucE  Power  Legislation. 
The  broad-minded  and  thoroughly  progressive  attitude  of  the 
Court  towards  legislation  of  the  first  class  mentioned  above,  is 
readily   seen  upon   examination   of   the   following  record   of   its 
decisions,  classified  and  in  detail. 

Laws  Affecting  General  Property  Rights  and  Business. 

The  Supreme  Court  has  upheld  under  the  State  police  power 
anti-lottery  laws,  anti-trust  laws,  and  legislation  affecting  the  busi- 
ness and  property  rights  of  members  of  the  community  in  general, 
in  15  cases  as  follows : — 

Minnesota  law  validating  deeds  (1875);  Massachusetts  pro- 
hibition act  forbidding  sale  and  manufacture  of  liquor  (1878); 
Mississippi  anti-lottery  act  (1880);  Minnesota  dam  act  (1897); 
Kentucky  anti-lottery  act  (1897);  Texas  land  forfeiture  act 
(1902);  South  Carolina  creek  obstruction  dam  act  (1905); 
Georgia  non-resident  meat-packers  agent  act  (1905);  Oregon 
change  of  street  grade  act  ( 1906)  ;  Connecticut  act  as  to  condemna- 
tion of  minority  railroad  shares  ( 1906)  ;  Arkansas  anti-trust  law 
(1909)  ;  Kentucky  negro  segregation  law  (1908)  ;  Connecticut  law 
restricting  interest  on  small  loans  (1910);  Massachusetts  un- 
claimed bank  deposit  act  (1911)  ;  New  York  ordinance  as  to  ad- 
vertising on  street  vehicles  (1911)." 

"Cases  included  in  the  following  volumes  of  reports  of  the  United 
States  Supreme  Court,  15  Wall,  to  225  U.  S.  inclusive.  In  the  previous 
83  years  (1789-1872)  the  Court  decided  only  about  85  cases  on  the  question 
of  obligation  of  contract. 

"Randall  v.  Kreiger  (1875)  23  Wall.  137;  Boston  Beer  Co.  v.  Massa- 
chusetts (1878)  97  U.  S.  25;  Stone  v,  Mississippi  (1880)  loi  U.  S.  814; 
St.  Anthony  Falls  etc.  Co.  v.  Board   (1897)    168  U.  S.  349;  Douglas  v. 
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Laws  Regulating  the  Business  and  Property  of  Public  Service 

Corporations. 

The  Supreme  Court  has  upheld,  under  the  State  police  power, 
legislation  affecting  the  property  rights  and  regfulating  the  busi- 
ness, obligations  and  existence  of  railroads,  gas,  water  and  other 
public  service  corporations,  and  imposing  new  obligations  on  them, 
in  31  cases  (other  than  tax  cases),  as  follows: — 

New  York  act  as  to  State  railroad  directors  (1873)  ;  Virginia 
ordinance  against  engines  in  streets  (1878)  ;  Georgia  act  establish- 
ing new  bridge  and  ferry  (1880)  ;  Connecticut  act  requiring  rail- 
road station  stops  (1881)  ;  Louisiana  law  as  to  sale  of  waterworks 
(1882);  Massachusetts  repeal  of  a  railroad  charter  (1882); 
Pennsylvania  canal  company  reorganization  act  (1883)  ;  Mississippi 
railroad  regulation  law  (1886)  ;  Pennsylvania  railroad  damage  act 
(1889);  Illinois  riparian  lands  act  (1892);  New  York  electrical 
subway  act  (1892)  ;  New  York  railroad  reorganization  law  (1893)  ; 
Connecticut  grade-crossing  removal  act  (1894)  ;  Kentucky  anti- 
railroad  consolidation  law  ( 1896)  ;  Minnesota  anti-railroad  consoli- 
dation law  (1896);  Missouri  railroad  fire  liability  act  (1897); 
Nebraska  law  requiring  railroad  to  repair  viaduct  (1898)  ;  Texas 
constitution  as  to  railroad  grants  ( 1898)  ;  New  York  railroad  land 
condemnation  act  (1900);  Minnesota  gaslight-post  ordinance 
(1901)  ;  Illinois  water  company  ordinance  (1901)  ;  Kentucky  rail- 
road long  and  short  haul  law  (1902)  ;  Wisconsin  act  as  to  claims 
of  water  company  against  a  city  (1903)  ;  Louisiana  act  imposing 
cost  of  change  in  pipe  location  on  gas  company  (1905)  ;  Mass- 
achusetts act  abrogating  contract  between  city  and  railway  (1905) 
Illinois  act  compelling  railroad  to  pay  for  lowering  tunnel  (1906) 
Connecticut  act  imposing  cost  of  paving  on  street  railway  ( 1906) 
New  Jersey  act  forbidding  water  company  to  divert  water  into 
another  State  (1908)  ;  Minnesota  act  requiring  railroad  to  repair 
viaduct  (1908)  ;  Kansas  order  as  to  increased  train  service  (1910)  ; 
Indiana  act  requiring  interlocking  crossings  on  railroads  ( 191 1 )  .^^ 

Kentucky  (1897)  168  U.  S.  488;  Wilson  v.  Standefer  (1902)  184  U.  S. 
399;  Kehrer  v.  Stewart  (1905)  197  U.  S.  60;  Manigault  v.  Springs  (1905) 
199  U.  S.  473;  Mead  v.  Portland  (1906)  200  U.  S.  148;  Offield  v.  N.  Y.  & 
N.  H.  R.  R.  (1906)  203  U.  S.  372;  Hammond  Packing  Co.  v.  Arkansas 
(1909)  212  U.  S.  322;  Berea  College  v.  Kentucky  (1908)  211  U.  S.  45; 
Griffith  V.  Connecticut  (1910)  218  U.  S.  563;  Provident  Institution  for 
Savings  v.  Malone  (1911)  221  U.  S.  660;  Fifth  Ave.  Coach  Co.  v.  New 
York   (1911)   221   U.  S.  467. 

"Miller  v.  New  York  (1873)  15  Wall.  478;  Railroad  Co.  v.  Richmond 
(1878)  96  U.  S.  521;  Wright  V.  Nagle  (1880)  loi  U.  S.  791;  N.  Y.  & 
N.  H.  R.  R.  V.  Hamersley   (i88i)   104  U.  S.  i;  New  Orleans  v.  Morris 
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The  Court  has  held  invalid,  as  impairing  the  obligation  of  con- 
tract, only  one  statute  of  this  nature:  Indiana  act  requiring  rail- 
road to  pay  part  tolls  to  the  State  (1904)." 

Laws  as  to  Rates  of  Public  Service  Corporations  and  as  to  Con- 
struction of  Municipal  Plants. 

The  Supreme  Court  has  upheld  legislation  regulating  the  rates 
of  railroad,  gas,  electric  light  and  water  companies,  and  legislation 
authorizing  the  construction  of  municipal  public  service  plants, 
and  repealing  charters  of  public  service  corporations,  in  22  cases, 
as  follows: — 

Illinois  act  removing  tollgates  and  making  streets  public 
(1878);  California  water  rates  act  (1884);  Pennsylvania  water 
works  act  (1887) ;  Georgia  railroad  rate  law  (1888)  ;  Minnesota 
railroad  rate  law  (1890)  (1890)  (but  held  unconstitutional  under 
Fourteenth  Amendment)  ;  Alabama  act  regulating  water  works 
monopoly  (1891);  Ohio  municipal  gas  plant  act  (1892);  Illinois 
regulation  of  water  rates  (1901)  ;  Florida  municipal  electric  light 
plants  act  (1902)  ;  New  York  municipal  water  works  act  (1902)  ; 
Alabama  constitution  revoking  exclusive  franchise  to  water  com- 
pany (1902) ;  Tennessee  water  rates  ordinance  (1903)  ;  Missouri 
municipal  electric  light  plant  act  ( 1903) ;  Kentucky  water  rates  ordi- 
nance (1903)  ;  California  water  rates  reduction  act  (1904)  ;  Illinois 
gas  rates  reduction  act  ( 1904)  ;  Michigan  railroad  rates  act  ( 1904)  ; 
Idaho  municipal  water  plant  act    (1904);   Tennessee  municipal 

(1882)  105  U.  S.  600;  Greenwood  v.  Union  Freight  R.  R.  (1882)  105 
U.  S.  13;  Gilfillan  v.  Union  Canal  Co.  (1883)  109  U.  S.  401;  Stone  v. 
Farmers  etc.  Co.  (1886)  116  U.  S.  307;  Penn.  R.  R.  v.  Miller  (1889)  132 
U.  S.  75;  Illinois  etc.  R.  R.  v.  Illinois  (1892)  146  U.  S.  387;  N.  Y.  Elec- 
tric Lines  Co.  v.  Squires  (1892)  145  U.  S.  175;  New  York  v.  Cook  (1893) 
148  U.  S.  397;  N.  Y.  &  N.  E.  R.  R.  v.  Bristol  (1894)  iSi  U.  S.  5S6;  L.  & 
N.  R.  R.  V.  Kentucky  (1896)  161  U.  S.  677;  Pearsall  v.  Gt.  No.  R.  R. 
(1896)  161  U.  S.  646;  St.  Louis  etc.  R.  R.  v.  Mathews  (1897)  165  U.  S. 
i;  C.  B.  &  Q.  R.  R.  v.  Nebraska  (1898)  170  U.  S.  57;  Galveston  etc.  R.  R. 
V.  Texas  (1898)  170  U.  S.  226;  Adirondack  R.  R.  v.  New  York  (1900) 
176  U.  S.  335;  St.  Paul  Gaslight  Co.  v.  St.  Paul  (1901)  181  U.  S.  142; 
Rogers  Park  Water  Co.  v.  Fergus  (1901)  180  U.  S.  624;  L.  &  N.  R.  R.  v. 
Kentucky  (1902)  183  U.  S.  503;  Oshkosh  Water  Co.  v.  Oshkosh  (1903) 
187  U.  S.  437;  N.  O.  Gas  Co.  v.  N.  O.  Drainage  Com.  (1905)  197  U.  S. 
453;  Worcester  v.  Worcester  etc.  Ry.  (1905)  196  U.  S.  539;  West  Chicago 
St.  Ry.  Co.  V.  Illinois  (1906)  201  U.  S.  506;  Fairhaven  etc.  R.  R.  v.  New 
Haven  (1906)  203  U.  S.  379;  Hudson  County  Water  Co.  v.  McCarter 
(1908)  209  U.  S.  349;  No.  Pac.  R.  R.  v.  Minnesota  (1908)  208  U.  S.  583; 
No.  Pac.  R.  R.  V.  Kansas  (1910)  216  U.  S.  262;  Grand  Trunk  etc.  R.  R. 
V.  Indiana   (1911)   221  U.  S.  400. 

*^erre  Haute  etc.  R.  R.  v.  Indiana  (1904)   194  U.  S.  579. 
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water   plant   act    (1905);    Texas   half-fare    school    children    act 

(1905)  ;  Michigan  repeal  of  charter  of  water  company  (1910)." 
The  Court  has  held  eight  laws  as  to  rates  or  municipal  plants 

invalid  on  the  ground  that  the  legislation  infringed  on  exclusive 
franchises  or  on  contracts  with  the  municipalities  and  thus  im- 
paired the  obligation  of  contracts,  in  nine  cases: — 

Louisiana  constitution  relating  to  water  company  (1885) 
(1885)  (1887);  Kentucky  act  chartering  gas  company  (1885); 
Oregon  municipal  waterworks  act  ( 1898)  ;  California  city  water 
rates  ordinance  ( 190x3)  ;  Michigan  street  railway  fare  ordinance 
(1902)  ;  Mississippi  city  waterworks  (1902)  (1906)  (1907)  (one 
case)  ;  Ohio  street  railway  rate  reduction  act  (1904) ;  Minnesota 
street  railway  rate  reduction  (1910).^" 

Stockholders'  Liability  Laws. 

The  Supreme  Court  has  sustained  every  statute  imposing  new 
or  additional  liability  on  stockholders  in  corporations,  as  follows: 
Missouri  (1875)  ;  Missouri  (1890)  ;  California  (1901)  ;  Minnesota 
(1907)  ;  Kansas  (1910)." 

"St.  Clair  Turnpike  Co.  v.  Illinois  (1878)  96  U.  S.  63;  Spring  Valley 
Water  Co.  v.  Shottler  (1884)  no  U.  S.  347;  Lehigh  Water  Co.  v.  Easton 
(1887)  121  U.  S.  388;  Georgia  etc.  R.  R.  v.  Smith  (1888)  128  U.  S.  174; 
Minn.  etc.  R.  R.  v.  Minnesota  (1890)  134  U.  S.  467;  and  Chic  etc.  R.  R. 
z:  Minnesota  (1890)  134  U.  S.  418;  (the  law  in  these  cases  being  held 
unconstitutional,  however,  on  another  ground — lack  of  due  process.)  Stein 
r.  Bienville  Water  Supply  Co.  (1891)  141  U.  S.  67;  Hamilton  Gaslight  Co. 
V.  Hamilton  (1892)  146  U.  S.  258;  Freeport  Water  Co.  v.  Freeport  (1901) 
180  U.  S.  587;  Capital  City  Light  Co.  v.  Tallahassee  (1902)  186  U.  S.  401; 
Skaneateles  Water  Co.  v.  Skaneateles  (1902)  184  U.  S.  354;  Bienville 
Water  Supply  Co.  v.  Mobile  (1902)  186  U.  S.  212;  Knoxville  Water  Co.  v. 
Knoxville  (1903)  189  U.  S.  434;  Joplin  v.  S.  W.  Mo.  Light  Co.  (1903)  191 
U.  S.  150;  Owensboro  v.  Owensboro  Waterworks  Co.  (1903)  191  U.  S. 
358;  Stanislaus  County  v.  San  Joaquin  etc.  Co.  (1904)  192  U.  S.  201; 
People's  Gaslight  Co.  v.  Chicago  ( 1904)  194  U.  S.  i ;  Grand  Rapids  etc. 
R.  R.  V.  Osbom  (1904)  193  U.  S.  17;  Helena  Waterworks  Co.  v.  Helena 
(1904)  195  U.  S.  383;  Knoxville  Water  Co.  v.  Knoxville  (1906)  200  U.  S. 
22;  San  Antonio  Traction  Co.  v.  Altgelt  (1906)  200  U.  S.  304;  Calder  v. 
Michigan  (1910)  218  U.  S.  591. 

"New  Orleans  etc.  Co.  v.  Louisiana  etc.  Co.  (1885)  115  U.  S.  650  (see 
New  Orleans  Water  Works  Co.  v.  Rivers  (1885)  115  U.  S.  674);  cf.  St. 
Tammany  Water  Works  Co.  v.  N.  O.  Water  Works  Co.  (1887)  120  U.  S. 
64;  Louisville  Gas  Co.  v.  Citizens  etc.  Gas  Co.  (1885)  115  U.  S.  683; 
Walla  Walla  v.  Walla  Walla  Water  Co.  (1898)  172  U.  S.  i;  Los  Angeles 
z:  Los  Angeles  City  Water  Co.  (1900)  177  U.  S.  558;  Detroit  v.  De- 
troit Citizens  St.  Ry.  Co.  (1902)  184  U.  S.  368;  Vicksburg  Water  Works 
Co.  V.  Vicksburg  (1902)   185  U.  S.  65;  Vicksburg  v.  Vicksburg  Water  Co. 

(1906)  202  U.  S.  453;  Vicksburg  v.  Vicksburg  Water  Co.  (1907)  206 
U.  S.  496;  Cleveland  r. .  Cleveland  City  R.  R.  (1904)  194  U.  S.  517;  Minne- 
sota V.  Minn.  Street  Ry.  Co.   (1910)   215  U.  S.  4i7- 

"Ochiltree  v.  R.  R.  Contracting  Co.  (1875)  21  Wall.  249;  Hill  v.  Mutual 
Ins.  Co.  (1890)  134  U.  S.  51s;  Pinney  v.  Nelson  (1901)  183  U.  S.  144; 
Bemheimer  v.  Converse  (1907)  206  U.  S.  516;  Henley  v.  Myers  (1910) 
215  U.   S.  373- 
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Laws  Regulating  the  Business  and  Property  of  Private  Corpo- 
rations. 

The  Supreme  Court  has  upheld,  under  the  State  police  power, 
legislation  affecting  the  property  rights  and  regulating  the  business 
and  obligations  of  corporations  other  than  public  service  corpora- 
tions, or  of  corporations  in  general,  in  i6  cases,  as  follows : — 

Pennsylvania  college  charter  amendment  ( 1872)  ;  Illinois  abate- 
ment of  fertilizer  company  as  a  nuisance  ( 1878)  ;  Illinois  insur- 
ance law  (1885)  ;  Kentucky  removal  of  a  college  site  law  (1894)  ; 
Ohio  insurance  company  annual  statement  act  (1894)  ;  New  York 
condemnation  act  ( 1897)  ;  Texas  act  forfeiting  corporation's  right 
to  do  business  ( 1900)  ;  Michigan  insurance  company  stockholders 
vote  act  (1900);  foreign  corporation  act  of  Wisconsin  (1903); 
Missouri  act  as  to  assessment  insurance  company  (1902)  ;  Minne- 
sota act  changing  place  of  business  of  corporations  ( 1904)  ;  Vir- 
ginia act  incorporating  a  company  with  same  name  as  foreign 
society  ( 1906)  ;  Virginia  act  revoking  charter  for  illegal  liquor  sale 
(1908)  ;  New  York  insurance  company  reorganization  act  (1907)  ; 
Oklahoma  and  Nebraska  bank  guaranty  laws  (1911)  (1911).*° 

The  Court  has  held  invalid  one  statute  of  this  kind :  Tennessee 
act  restricting  a  corporation  in  its  right  to  do  business  (1911).^^ 

Laws  Affecting  Legal  Processes  and  Remedies. 

The  Supreme  Court  has  upheld,  as  being  within  the  State  police 
power,  statutes  changing  or  providing  new  forms  of  remedy  or 
legal  process,  or  providing  new  statutes  of  limitation,  in  the  fol- 
lowing 32  cases : — 

Kansas  and  Georgia  limitation  acts  (1873)  (1877);  Arkansas 
service  of  process  act  (1877) ;  South  Carolina  set-off  act  (1877) ; 
Tennessee  acts  abolishing  or  modifying  rights  to  sue  State  ( 1877) 
(1880)  ;  Alabama  acts  repealing  right  to  sue  State  (1880) ;  Louisi- 

"Jefferson  College  v.  Wash.  &  Jeff.  College  (1872)  13  Wall. 
190;  N.  W.  Fertilizing  Co.  v.  Hyde  Park  (1878)  97  U.  S.  659;  Chicago 
Life  Ins.  Co.  v.  Needles  (1885)  11^  U.  S.  574;  Bryan  v.  Board  (1894) 
151  U.  S.  639;  Eagle  Ins.  Co.  v.  Ohio  (1894)  153  U.  S.  446;  Long  Island 
Water  Supply  Co.  v.  Brooklyn  (1897)  166  U.  S.  685;  Waters-Pierce  Co. 
V.  Texas  (1900)  177  U.  S.  28;  Looker  v.  Maynard  (1900)  179  U.  S. 
46;  Wilson  V.  Standefer  (1902)  184  U.  S.  399;  Diamond  Glue  Co.  v.  U.  S. 
Glue  Co.  (1903)  187  U.  S.  611;  Knights  Templars  Co.  v.  Jarman  (1902) 
187  U.  S.  197;  Wright  V.  Minn.  etc.  Ins.  Co.  (1904)  193  U.  S.  657;  Nat'l 
Council  V.  State  Council  (1906)  203  U.  S.  151;  Cosmopolitan  Club  v. 
Virginia  (1908)  208  U.  S.  378;  Polk  v.  Mut,  Res.  Life  Ins.  Co.  (1907) 
207  U.  S.  310;  Noble  State  Bank  v.  Haskell  (1911)  219  U.  S.  104;  Shallen- 
berger  v.  First  State  Bank  (1911)  219  U.  S.  114. 

"Bedford  v.  Eastern  Bldg.  Assn.   (1901)    181  U.  S.  227, 
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ana  registry  of  judgments  act  (1880);  Pennsylvania  abolition  of 
imprisonment  for  debt  (1881);  Wisconsin  statute  of  limitations 
(1882);  Texas  repeal  of  usury  act  (1883);  Louisiana  mortgage 
recording  law  (1883);  Louisiana  tax  limit  act  (1883);  Illinois 
mortgage  redemption  act  (1883);  Missouri  statute  of  limitations 
( 1884)  ;  Tennessee  set-off  and  bond-refunding  law  (1885)  ;  Minne- 
sota insolvent  law  ( 1888)  ;  New  York  statute  of  limitations  ( 1890) 
(1890)  (1897)  ;  Virginia  statute  of  limitations  (1890)  ;  Tennessee 
lien  law  (1891);  New  York  law  regulating  rate  of  interest  on 
judgments  (1892);  Maryland  insolvent  law  (1892);  Louisiana 
mandamus  law  as  added  remedy  to  force  corporation  to  comply 
with  city  contracts  (1895);  Texas  escheat  law  (1896);  North 
Carolina  repeal  of  discretionary  power  of  court  to  hear  claims 
against  State  (1896)  ;  North  Dakota  mechanics'  lien  law  (1901)  ; 
Pennsylvania  prescriptive  rights  as  to  ground  rents  act  (1902); 
Texas  act  providing  additional  legal  remedies  (1903)  ;  Wisconsin 
act  as  to  claims  against  city  (1903)  ;  California  mortgage  redemp- 
tion act  (1904)." 

The  Court  has  also  upheld  the  following  10  statutes  affecting 
the  status  of  municipal  corporations  or  of  individuals : — 

Ohio  act  to  change  county  seats  ( 1880)  ;  Louisiana  law  for- 
bidding listing  of  doubtful  State  obligations  (1882);  Illinois  act 
validating  a  loan  (1883)  ;  Missouri  bond  registration  act  (1883)  ; 
Texas  public  land  sales  law  ( 1889)  ;  Louisiana  constitution  declar- 
ing bonds  still  in  State's  possession  (1893)  ;  Louisiana  bond  issue 
(1901)  ;  Michigan  act  creating  new  school  district  (1905)  ;  South 
Carolina  law  forbidding  State  treasurer  to  carry  bonds  on  his 

"Sohn  V.  Waterson  (1873)  17  Wall.  596;  Terry  v.  Anderson  (1877) 
95  U.  S.  628;  Cairo  etc.  R.  R.  v.  Hecht  (1877)  95  U.  S.  168;  Blount  v. 
Windley  (1877)  95  U.  S.  173;  Tennessee  v.  Sneed  (1877)  96  U.  S.  69; 
Memphis  etc.  R.  R.  v.  Tennessee  (1880)  loi  U.  S.  337;  S.  &  N.  R.  R. 
Co.  V.  Alabama  (1880)  loi  U.  S.  832;  Louisiana  v.  New  Orleans  (1880) 
102  U.  S.  203;  Penniman's  Case  (1881)  103  U.  S.  714;  Koshkonong  v. 
Burton  (1882)  104  U.  S.  668;  Ewell  v.  Daggs  (1883)  108  U.  S.  143; 
Vance  v.  Vance  (1883)  108  U.  S.  514;  Louisiana  v.  New  Orleans  (1883) 
109  U.  S.  28s;  Conn.  Mut.  Life  Ins.  Co.  v.  Cushman  (1883)  108  U.  S.  51; 
Mitchell  V.  Clark  (1884)  no  U.  S.  633;  Amy  v.  Tax  District  (1885)  114 
U.  S.  387;  Denny  v.  Bennett  (1888)  128  U.  S.  489;  Wheeler  v.  Jackson 
(1890)  137  U.  S.  24s;  and  McFarland  v.  Jackson  (1890)  137  U.  S.  258; 
Turner  v.  New  York  (1897)  168  U.  S.  90;  Re  Brown  (1890)  135  U.  S. 
701;  East  Tenn.  etc.  R.  R.  v.  Frazier  (1891)  139  U.  S.  288;  Morley  v. 
Lake  Shore  etc.  R.  R.  (1892)  146  U.  S.  162;  Brown  v.  Smart  (1892)  145 
U.  S.  454;  N.  O.  etc.  R.  R.  v.  Louisiana  (1895)  157  U.  S.  219;  Hamilton 
V.  Brown  (1896)  i6i  U.  S.  256;  Baltzer  v.  North  Carolina  (1896)  i6r 
U.  S.  240;  Red  River  etc.  Bank  v.  Craig  (1901)  181  U.  S.  548;  Wilson 
V.  Iseminger  (1902)  185  U.  S.  55;  Waggoner  v.  Flack  (1903)  188  U.  S. 
595;  Oshkosh  Water  Works  Co.  v.  Oshkosh  (1903)  187  U.  S.  437;  Hooker 
V.  Burr   (1904)    194  U.  S.  415. 
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books  as  a  debt  (1907)  ;  Pennsylvania  law  enlarging  municipality 
(1907)  » 

The  Court  has  held  invalid,  as  impairing  the  obligation  of  con- 
tract, seven  statutes  which  were  held  to  deprive  creditors  of  sub- 
stantial remedies  for  enforcement  of  the  debts  due  to  them;  (of 
these  seven,  only  three  occurred  within  the  last  twenty-five  years) : — 

Georgia  act  increasing  the  amount  of  property  exempt  from  exe- 
cution (1873)  ;  Georgia  act  restricting  plaintiff's  right  to  recover 
a  debt  until  he  pays  a  certain  tax  (1873)  '>  North  Carolina  act  ex- 
empting property  from  execution  ( 1878)  ;  Virginia  act  affecting 
remedy  (1885);  Ohio  mechanics'  lien  law  (1890);  Kansas  and 
Illinois  mortgage  foreclosure  acts  (1896)   (1904)." 

In  addition  to  the  above,  the  Court  has  held  invalid  legislation 
changing  the  obligation  of  individuals  or  municipalities  in  nine 
cases,  (of  which  only  four  occurred  within  the  last  twenty-five 
years),  as  follows: — 

South  Carolina  act  creating  a  preference  for  the  State  as  cred- 
itor of  a  State  bank  (1874)  ;  North  Carolina  act  as  to  contracts  pay- 
able in  Confederate  currency  (1875)  ;  Virginia  Confederate  seques- 
tration act  (1878)  ;  Tennessee  act  voiding  bank  issues  during  the 
Civil  War  (1878)  ;  Wisconsin  act  abolishing  an  office  held  under 
a  contract  (1880);  Oregon  land  act  (1891);  Texas  constitution 
as  to  land  grants  ( 1898)  ;  Texas  act  repudiating  land  warrants 
(1900)  ;  New  York  elevated  railway  act  (1905)." 

The  foregoing  cases  may  be  said  to  cover  in  general  all  the 
statutes  enacted  by  State  legislatures  in  the  exercise  of  the  State 
police  power  for  the  general  welfare  of  the  people,  and  which  have 
been  attacked  on  the  ground  of  impairment  of  obligation  of  con- 

**Newton  v.  Commissioners  (1880)  100  U.  S.  548;  N.  Y.  Guar.  Co. 
V.  Board  of  Liquidation  (1882)  105  U.  S.  622;  Gross  v.  U.  S.  Mortgage 
Co.  (1883)  108  U.  S.  477;  Hoff  V.  Jasper  County  (1883)  "O  U.  S.  53; 
Campbell  v.  Wade  (1889)  132  U.  S.  34;  Bier  v.  McGeehee  (1893)  148 
U.  S.  137;  Board  v.  Louisiana  (1901)  179  U.  S.  622;  Michigan  v.  Lowry 
(1905)  199  U.  S.  233;  Smith  V.  Jennings  (1907)  206  U.  S.  276;  Hunter 
V.    Pittsburg    (1907)    207   U.   S.    161. 

**Gunn  V.  Barry  (1873)  15  Wall.  610;  Walker  v.  Whitehead  (1873) 
16  Wall.  314;  Edwards  v.  Kearzey  (1878)  96  U.  S.  595;  Effinger  v.  Kenney 
(1885)  115  U.  S.  566;  Toledo  etc.  Ry.  v.  Hamilton  (1890)  134  U.  S.  296; 
Barnitz  v.  Beverly  (1896)  163  U.  S.  118;  Bradley  v.  Lightcap  (1904)  195 
U.  S.  I. 

"Barings  v.  Dabney  (1874)  19  Wall,  i;  Wilmington  etc.  R.  R.  v.  King 
(1875)  91  U-  S.  3;  Williams  v.  Bruflfy  (1878)  96  U.  S.  176;  Keith  v. 
Clark  (1878)  97  U.  S.  454;  Hall  7'.  Wisconsin  (1880)  103  U.  S.  5 ;  Pen- 
noyer  v.  McConnaughy  (1891)  140  U.  S.  i;  Houston  etc.  R.  R.  v.  Texas 
(1898)  170  U.  S.  343;  Houston  etc.  R.  R.  v.  Texas  (1900)  177  U.  S.  66; 
Muhlker  v.  N.  Y.  &  H.  R.  R.  (1905)  i97  U.  S.  S44- 
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tract.  From  the  records,  it  would  appear  that,  in  this  class  of 
cases,  statutes  were  found  constitutional  in  131  cases;  27  were 
found  unconstitutional,  the  Court  thus  holding  unconstitutional  an 
average  of  about  one  statute  of  this  nature  every  two  years. 

It  is  clear,  therefore,  that  here  also,  as  in  the  case  of  legisla- 
tion attacked  under  the  due  process  clause  of  the  Fourteenth 
Amendment,  the  United  States  Supreme  Court  has  been  con- 
sistently liberal  in  its  support  of  modern  State  legislation,  enacted 
tuider  the  State  police  power. 

Taxing  Power  Legislation. 

In  addition  to  the  above  158  cases,  there  have  been  about  no 
cases  in  which  statutes  were  attacked  as  impairing  obligation  of 
contract ;  but  these  were  concerned,  however,  merely  with  the 
subjects  of  taxation  and  of  municipal  or  State  obligations.  Such 
decisions  affecting  merely  the  taxing  power  and  individual  prop- 
erty rights  do  not  come  within  the  class  of  statutes  which  the  ad- 
vocates of  the  recall  of  judicial  decisions  claim  should  be  subject 
to  their  new  remedy. 

Taxes  on  Corporations. 

The  Supreme  Court  has  upheld  legislation  taxing  corporations, 
and  has  denied  that  the  charters  of  such  corporations  taxed,  or 
that  the  previous  legislation  regarding  them,  constituted  a  con- 
tract entitling  them  to  exemption  from  taxation,  in  the  following 
50  cases : — 

South   Carolina  railroad  tax    (1873);  Delaware  railroad  tax 

(1874)  ;  Missouri  railroad  tax  (1874)  ;  Pennsylvania  railroad  tax 

(1875)  ;  Michigan  tax  (1875)  >  Illinois  bank  tax  (1875)  >  Georgia 
license  tax  on  insurance  companies  (1876)  ;  Wisconsin  railroad 
tax  (1876)  ;  Georgia  railway  tax  (1876)  (1876)  ;  Virginia  railroad 
tax  (1877);  Tennessee  railroad  tax  (1878);  Maine  railroad  tax 
(1878)  ;  Pennsylvania  car  license  act  (1880) ;  South  Carolina  rail- 
road tax  (1879)  ;  Arkansas  railroad  tax  (1879)  ;  Maryland  tax  on 
exempt  bonds  of  other  States  (1882)  ;  Tennessee  bank  tax  (1882)  ; 
Tennessee  tax  (1883)  ;  Florida  railroad  tax  (1883)  ;  Missouri  ferry 
license  fee  (1883);  Arkansas  railroad  tax  (1884)  (1885);  West 
Virginia  railroad  tax  (1885)  ;  New  Jersey  tax  (1886)  ;  Louisiana 
railroad  tax  (1886) ;  Tennessee  railroad  tax  (1889)  ;  Louisiana  tax 
(1891)  ;  Louisiana  railroad  tax  (1892);  Kentucky  tax  (1892); 
North  CaroHna  railroad  tax  (1892)  ;  Missouri  railroad  tax  (1894)  ; 
Tennessee  tax  ( 1896)  ;  Tennessee  constitution  ( 1896)  ;  Mississippi 
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levee  tax  (1897);  Louisiana  constitution  tax  (1897);  Kentucky 
bank  tax  (1899);  Kentucky  bridge  tax  (1899);  Mississippi  rail- 
road tax  (1901)  (1901)  (1901) ;  Georgia  tax  (1901)  ;  New  York 
succession  tax  (1902)  ;  Michigan  railroad  tax  (1903)  ;  New  York 
special  franchise  tax  (1905);  Tennessee  tax  (1908);  Kentucky 
bank  tax  (1907);  Missouri  license  tax  (1908);  Kentucky  bank 
tax  (1910)  ;  Virginia  tax  (1911).''" 

"After  the  year  1818  when  the  Court  decided,  in  the  Dartmouth  Col- 
lege Case,  a  legislative  charter  to  be  a  contract,  many  fears  were  ex- 
pressed that  such  doctrine  would  doom  all  State  legislation  relating  to 
corporations.  In  1826,  in  the  United  States  Senate,  Martin  Van  Buren 
severely  criticized  the  Court  for  its  broad  construction  of  the  phrase  "im- 
pairment of  obligation  of  contract,"  and  deplored  the  "tremendous  sweep" 
which  that  construction  had  given  to  the  jurisdiction  of  the  Court.  A 
decision  of  the  Court  in  1853  in  Piqua  Branch  of  The  State  Bank  of 
Ohio  V.  Knoop,  16  How.  369  caused  even  greater  fear  in  the  United 
States  lest  the  Supreme  Court  should  become  the  engine  of  destruc- 
tion of  State  legislation.  In  that  case  it  was  announced  definitely 
that  a  State  legislature  had  power  to  exempt  corporations  from  taxation, 
so  that  a  tax  imposed  by  a  later  legislature  was  to  be  held  an  "impair- 
ment of  obligation"  of  the  contract  of  exemption,  and  therefore  uncon- 
stitutional. Judge  Campbell,  in  his  dissenting  opinion,  violently  attacked 
the  decision  as  utterly  subversive  to  the  State  powers.  On  how  little 
ground  these  fears  were  based,  may  be  seen  from  the  actual  record  of 
the  Court  relative  to  statutes  of  this  nature,  as  follows: — Tomlinson  v. 
Jessup  (1873)  IS  Wall.  454;  Minot  v.  R.  R.  (1874)  18  Wall.  206;  Trask  v. 
Maguire  (1874)  18  Wall.  391;  Erie  Ry.  Co.  v.  Pennsylvania  (1875)  21 
Wall.  492;  Tucker  v.  Ferguson  (1875)  22  Wall.  527;  Concord  v.  Ports- 
mouth Sav.  Bank  (1875)  92  U.  S.  625;  Home  Ins.  Co.  v.  Augusta  (1876) 
93  U.  S.  116;  West  Wisconsin  Ry.  v.  Trempeleau  County  (1876)  93  U.  S. 
595;  Ches.  &  Ohio  R.  R.  v.  Virginia  (1877)  94  U.  S.  718;  Central  R.  R. 
etc.  Co.  V.  Georgia  (1876)  92  U.  S.  665;  S.  W.  R.  R.  v.  Georgia  (1876)  92 
U.  S.  676;  Railroad  Companies  v.  Gaines  (1878)  97  U.  S.  697;  Maine 
Centr.  R.  R.  v.  Maine  (1878)  96  U.  S.  499;  Union  Ry.  Co.  v.  Philadelphia 
(1880)  loi  U.  S.  528;  Hoge  V.  Railroad  Co.  (1879)  99  U.  S.  348;  Railway 
Co.  V.  Loftin  (1879)  98  U.  S.  559;  Bonaparte  v.  Tax  Court  (1882)  104 
U.  S.  592;  Bank  of  Commerce  v.  Tennessee  (1882)  104  U.  S.  493;  Mem- 
phis Gas  Light  Co.  v.  Shelby  County  (1883)  109  U.  S.  398;  L.  &  N. 
R.  R.  V.  Palmes  (1883)  109  U.  S.  244;  Wiggin  Ferry  Co.  v.  St.  Louis 
(1883)  107  U.  S.  365;  Memphis  R.  R.  v.  Commissioners  (1884)  112 
U.  S.  609;  St.  Louis  etc.  Ry.  Co.  v.  Berry  (1885)  113  U.  S.  465;  Ches. 
&  Ohio  R.  R.  V.  Miller  (1885)  114  U.  S.  176;  Given  v.  Wright  (1886) 
117  U.  S.  648;  Vicksburg  R.  R.  v.  Dennis  (1886)  116  U.  S.  665;  Pickard 
V.  East  Tenn.  etc.  R.  R.  (1889)  130  U.  S.  637;  New  Orleans  v.  N.  O. 
Water  Works  Co.  (1891)  142  U.  S.  79;  New  Orleans  etc.  R.  R.  v.  New 
Orleans  (1892)  143  U.  S.  192;  Louisville  Water  Co.  v.  Clark  (1892)  143 
U.  S.  i;  Wilmington  etc.  R.  R.  v.  Aldsbrook  (1892)  146  U.  S.  279;  Keo 
kuk  etc.  R.  R.  v.  Missouri  (1894)  152  U.  S.  301;  Phoenix  etc.  Ins.  Co. 
V.  Tennessee  (1896)  161  U.  S.  174;  Bank  of  Commerce  v.  Tennessee 
(1896)  163  U.  S.  416;  Ford  V.  Delta  etc.  Co.  (1897)  164  U.  S.  662;  Grand 
Lodge  V.  New  Orleans  (1897)  166  U.  S.  143;  Louisville  v.  Bank  of  Louis- 
ville (1899)  174  U.  S.  439;  Henderson  Bridge  Co.  v.  Henderson  (1899) 
173  U.  S.  592;  Yazoo  etc.  R.  R.  v.  Adams  (1901)  180  U.  S.  i;  111.  etc 
R.  R.  V.  Adams  (1901)  180  U.  S.  28;  Gulf  etc.  R.  R.  v.  Hewes  (1901)  183 
U.  S.  66;  Wells  v.  Savannah  (1901)  181  U.  S.  531;  Orr  v.  Gilman  (1902) 
183  U.  S.  278;  Wisconsin  etc.  R.  R.  v.  Powers  (1903)  191  U.  S.  379;  New 


A  BULWARK  TO  THE  POLICE  POWER.         681 

The  Court  has  held  statutes  invalid  in  i8  cases  as  imposing 
taxes  on  corporations  which  were  held  specifically  exempt  from 
taxation  under  their  charters  or  under  previous  legislation;  (of 
these  1 8  cases,  however,  only  nine  occurred  within  the  last  twenty- 
five  years)  : — 

North  Carolina  railroad  tax  (1872);  South  Carolina  railroad 
tax  (1873)  (1873)  ;  Missouri  (1874) ;  New  Jersey  (1877) ;  Ten- 
nessee bank  tax  (1878);  Illinois  tax  act  (1879);  Louisiana  tax 
(1882);  Tennessee  (1886);  Tennessee  (1894);  Tennessee  bank 
tax  ( 1896)  ;  Louisiana  bank  tax  ( 1897)  ;  Minnesota  railroad  tax 
(1900);  Louisiana  license  tax  (1904);  Michigan  railroad  tax 
(1906)  ;  Colorado  foreign  corporation  license  tax  (1907)  ;  Georgia 
franchise  tax  ( 1910)  ;  Louisiana  lottery  tax  ( 1886) ." 

State  and  Municipal  Taxes. 

The  principal  class  of  statutes  which  have  been  held  invalid  by 
the  Supreme  Court  as  in  violation  of  this  clause  of  the  Constitu- 
tion, has  been  that  which  includes  the  numerous  laws  by  which 
States  have  endeavored  to  authorize  the  evasion  of  payment  of 
bonds  issued  by  the  State,  city,  or  county  under  some  prior  admin- 
istration. 

Statutes  reducing  or  annulling  power  of  taxation  previously 
existing  have  been  declared  invalid  in  13  cases  (of  which  only 
four  occurred  within  the  last  twenty-five  years)  in  the  fol- 
lowing States: — Tennessee  (1878)  ;  Wisconsin  (1880)  ;  Louisiana 
(1881)  (1882);  Missouri  (1882);  Louisiana  (1884);  Alabama 
(1886);  Louisiana  (1886);  Missouri  (1887);  Missouri  (1891); 

York  V.  State  Board  (1905)  199  U.  S.  i;  (see  also  199  U.  S.  48;  199 
U.  S.  53)  ;  Jetton  v.  University  ( 1908)  208  U.  S.  489 :  Bank  of  Kentucky 
V.  Kentucky  (1907)  207  U.  S.  258;  St.  Louis  v.  United  Rys.  Co.  (1908) 
210  U.  S.  266;  Citizens  Nat.  Bank  v.  Kentucky  (1910)  217  U.  S.  443;  J.  W. 
Perry  Co.  v.  Norfolk   (1911)   220  U.   S.  472. 

"Wilmington  R.  R.  Co.  v.  Reid  (1872)  13  Wall.  264;  Tomlinson  v. 
Branch  (1873)  15  Wall.  460;  Humphrey  v.  Pegues  (1873)  16  Wall.  244; 
Pacific  R.  R.  Co.  v.  McGuire  (1874)  20  Wall.  36;  New  Jersey  v.  Yard 
(1877)  95  U.  S.  104;  Farrington  v.  Tennessee  (1878)  95  U.  S.  679;  Uni- 
versity V.  People  (1879)  99  U.  S.  309;  Asylum  v.  New  Orleans  (1882)  105 
U.  S.  362;  Tennessee  v.  Whitworth  (1886)  117  U.  S.  129;  Mobile  etc. 
R.  R.  V.  Tennessee  (1894)  153  U.  S.  48i5;  Bank  of  Commerce  v.  Tennessee 
(1896)  161  U.  S.  134;  New  Orleans  v.  Citizens  Bank  (1897)  167  U.  S. 
371;  Stearns  v.  Minnesota  (1900)  179  U.  S.  223;  (see  Duluth  etc.  R.  R. 
V.  St.  Louis  County  (1900)  179  U.  S.  302)  ;  Citizens  Bank  v.  Parker 
(1904)  192  U.  S.  73;  Powers  v.  Detroit  etc.  R.  R.  (igo6)  201  U.  S.  543; 
Amer.  Sm.  &  Ref.  Co.  v.  Colorado  (1907)  204  U.  S.  103;  Wright  v.  (ja. 
etc.  R.  R.  (1910)  216  U.  S.  420;  New  Orleans  v.  Houston  (1886)  no 
U.  S.  265. 
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Missouri  (1897);  South  Carolina  (1906);  Louisiana  (1909)." 
And  State  laws  otherwise  interfering  with  the  payment  of  State 
or  municipal  bonds  have  been  held  invalid,  as  follows :  Seven  laws 
in  Pennsylvania,  South  Carolina,  Minnesota,  Illinois,  Louisiana, 
South  Carolina,  and  Pennsylvania,  and  a  series  of  cases  as  to  Vir- 
ginia bond  laws  (of  these  cases,  only  three  occurred  within  the  last 
twenty-five  years)  :— 

Pennsylvania  tax  on  foreign  held  bonds  (1873)  ;  South  Caro- 
lina ordinance  deducting  tax  from  city  debt  interest  when  payable 
(1878) ;  Minnesota  act  withdrawing  authority  from  town  to  sub- 
scribe to  bonds  (1883)  ;  Virginia  act  deducting  tax  from  interest 
coupons  (1881);  Virginia  act  forbidding  receipt  of  coupons  on 
State  bonds  in  payment  of  taxes  (1883)  (1885);  Virginia  bond 
law  (1886)  (1886)  (1887)  (1898);  Virginia  license  tax  for  sale 
of  coupons  (1890)  ;  Illinois  constitution  forbidding  municipal  sub- 
scription to  corporate  securities  when  applied  to  previous  sub- 
scriptions (1882)  ;  Louisiana  lottery  bond  act  (1882)  ;  South  Caro- 
lina bond  invalidation  law  ( 1886) ;  Pennsylvania  act  requiring 
railroads  to  deduct  tax  from  coupons  (1894).^* 

On  the  other  hand,  the  Supreme  Court  has  upheld  legislation 
altering  or  imposing  new  taxes  or  assessments  or  tax  remedies  in 
13  cases,  as  follows: — 

New  York  tax  act  (1875)  >  Louisiana  tax  act  (1875)  ;  Indiana 
law  refunding  taxes  (1876);  Tennessee  city  street  tax  (1878); 
Tennessee  act  repealing  city  charter  ( 1880)  ;  California  swamp 
reclamation   act    ( 1884) ;    New   Jersey   highway   assessment   act 

"Memphis  v.  United  States  (1878)  97  U.  S.  293;  (see  Memphis  v. 
Brown  (1878)  97  U.  S.  297);  Mt.  Pleasant  v.  Beckwith  (1880)  100  U.  S. 
514;  Wolff  V.  New  Orleans  (1881)  103  U.  S.  358;  Ralls  County  Court  v. 
United  States  (1882)  105  U.  S.  7^2)  Louisiana  v.  Pillsbury  (1882)  105 
U.  S.  278;  Louisiana  v.  Parish  (1884)  iii  U.  S.  716;  Mobile  v.  Watson 
(1886)  116  U.  S.  289;  Louisiana  v.  Police  Jury  (1886)  116  U.  S.  131; 
Seibert  v.  United  States  (1887)  122  U.  S.  284;  Scotland  County  Court 
V.  United  States  (i8gi)  140  U.  S.  41;  Shapleigh  v.  San  Angelo  (1897) 
167  U.  S.  646;  Graham  v.  Folsom  (1906)  200  U.  S.  248;  Louisiana  v. 
New  Orleans  (1909)  215  U,  S.  170.  See  also  Shreveport  v.  Cole  (1889) 
129  U.  S.  36. 

"Cleveland  etc.  R.  R.  v.  Pennsylvania  (1873)  15  Wall.  300;  Murray  v. 
Charleston  (1878)  96  U.  S.  432;  Red  Rock  v.  Henry  (1883)  106  U.  S.  596; 
Hartman  v.  Greenhow  (1881)  102  U.  S.  672;  Antoni  v.  Greenhow  (1883) 
107  U.  S.  769;  Poindexter  v.  Greenhow  (1885)  114  U.  S.  270;  Chaf- 
fin  V.  Taylor  (1885)  114  U.  S.  309;  Allen  v.  Bait.  &  O.  R.  R. 
(1885)  114  U.  S.  3n;  White  v.  Greenhow  (1885)  114  U.  S.  307; 
Pleasants  v.  Greenhow  (1885)  114  U.  S.  323;  Sands  v.  Edmunds  (1886) 
116  U.  S.  585;  Royall  v.  Virginia  (1886)  116  U.  S.  572;  Royall  v. 
Virginia  (1^7)  121  U.  S.  102;  McGahey  v.  Virginia  (1890)  135  U.  S 
662  (and  seven  other  cases)  ;  McCulIogh  v.  Virginia  (1898)  172  U.  S. 
102;  Clay  County  v.  Soc.  for  Savings  (1882)  104  U.  S.  579;  Louisiana 
V.  Pillsbury  (1882)  105  U.  S.  278;  Hagood  v.  Southern  (1886)  117  U.  S. 
53;  N.  Y.  etc.  Ry.  v.  Pennsylvania  (1894)   153  U.  S.  628. 
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(1891);  Maryland  repeal  of  tax  (1902);  New  York  succession 
tax  (1902)  (1903)  ;  New  York  stock  transfer  tax  (1906)  ;  Louisi- 
ana constitution  exempting  property  from  taxation  ( 1910)  ;  Cali- 
fornia inheritance  tax  (1910).'" 

INTERSTATE  COMMERCE  CASES. 

In  the  forty  years  between  1873  and  1912,  the  constitutionality 
of  State  statutes  or  State  action  was  attacked  either  in  the  State 
highest  courts  or  in  the  inferior  Federal  courts  on  the  ground  of 
interference  with  the  Federal  jurisdiction  over  interstate  com- 
merce in  about  260  cases.'^  Of  these,  about  145  were  concerned 
with  legislation  enacted  in  general  for  the  public  welfare  under 
the  State  police  power;  while  about  115  were  concerned  merely 
with  questions  of  taxation. 

Police  Power  Legislation. 

A  review  of  the  decisions  on  interstate  commerce  of  the  first 
class  above  noted  shows  that  the  Supreme  Court  has,  where  pos- 
sible, tried  to  sustain  the  constitutionality  of  State  laws  by  imputing 
to  the  State  the  intent  to  legislate  under  the  police  power  reserved 
to  the  State  rather  than  an  intent  to  interfere  with  the  interstate 
commerce  powers  of  the  National  Government. 

Inspection  Laws. 
The  Court  has  upheld  seven  inspection  acts  as  follows : — 
Kentucky  oil  inspection  act  ( 1879)  '>  Maryland  tobacco  inspec- 
tion act  (1883)  ;  North  Carolina  fertilizer  inspection  act  (1898) ; 
Missouri  beer  inspection  fee  law  (1905);  New  Mexico  hide  in- 
spection law  (1906)  ;  Tennessee  oil  inspection  act  (1908)  ;  North 
Carolina  kerosene  and  oil  inspection  acts  (1912).^' 

'"Garrison  v.  New  York  (1875)  21  Wall.  196;  Morgan  v.  Louisiana 
(1876)  93  U.  S.  217;  Tippecanoe  County  v.  Lucas  (1876)  93  U.  S.  108; 
United  States  v.  Memphis  (1878)  97  U.  S.  284;  Merriweather  v.  Garrett 
(1880)  102  U.  S.  472;  Hager  v.  Reclamation  District  (1884)  in  U.  S. 
701;  Essex  Public  Road  Ward  v.  Skinkle  (1891)  140  U.  S.  334;  No.  etc. 
R.  R  V.  Maryland  (1902)  187  U.  S.  258;  Orr  v.  Gilman  (1902)  183  U.  S. 
278;  Blackstone  v.  Miller  (1903)  188  U.  S.  189;  Chanler  v.  Kelsey  (1907) 
205  U.  S.  466;  Ark.  &  So.  R.  R.  v.  La.  etc.  R.  R.  (1910)  218  U.  S.  431; 
MofEtt  V.  Kelly   (1910)   218  U.   S.  400. 

"See  the  volumes  of  U.  S.  Reports  from  15  Wall,  to  223  U.  S.  inclusive. 
In  the  previous  83  years  (1789-1872)  the  court  decided  only  about  37  cases 
involving    State    statutes    and    interstate    commerce. 

"Patterson  v.  Kentucky  (1879)  97  U.  S.  501;  Turner  v.  Maryland 
(1883)  107  U.  S.  38;  Patapsco  Guano  Co.  v.  No.  Car.  Board  (1898)  171 
U.  S.  345;  Pabst  Brewing  Co.  v.  Crenshaw  (1905)  198  U.  S.  17;  McLean 
V.  Denver  etc.  R.  R.  (1906)  203  U.  S.  38;  General  Oil  Co.  v.  Grain  (1908) 
209  U.  S.  211;  The  Red  Oil  Mfg.  Co.  v.  North  Carolina  (1912)  223  U.  S. 
380. 
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It  has  invalidated  three  as  follows: — 
.  Minnesota  law  requiring  inspection  of  meats  in  State  before 
slaughter  (1890);  Virginia  law  forbidding  sale  of  meats  slaugh- 
tered more  than  100  miles  from  place  of  sale  (1891);  Virginia 
flour  inspection  act  (1891)." 

Game  Laws. 

The  Court  has  sustained  the  game  bird  law  of  Connecticut 
(1896)  and  the  game  law  of  New  York  (1908)." 

Modern  Economic  Legislation. 

The  Court  has  upheld  the  following  modern  legislation  of  an 
economic  and  financial  nature: — 

Alabama  license  for  buying  and  selling  futures  ( 1908)  ;  Mis- 
souri act  as  to  sales  for  future  delivery  (1911);  Iowa  railroad 
car  attachment  act  ( 1910)  ;  Tennessee  anti-trust  act  ( 1910)  ;  New 
York  license  act  for  private  bankers  (1911)  ;  Kansas  act  for  regu- 
lating powder  for  coal  mines  (1912)  ;  Nebraska  modified  contrib- 
utory negligence  law  (1912)." 

Cattle,  Health,  and  Quarantine  Laws. 

The  Court  has  sustained  nine  laws  relating  to  cattle  disease 
and  cattle  quarantine,  as  follows : — 

Louisiana  quarantine  laws  (1886)  (1900)  (1902)  ;  Iowa  dam- 
age from  Texas  fever  cattle  act  ( 1888)  ;  Kansas  cattle  contagious 
disease  act  (1898) ;  Texas  anthrax  quarantine  law  (1901)  ;  Idaho 
sheep  quarantine  act  (1901);  Colorado  cattle  inspection  law 
(1902)  ;  Kansas  live  stock  quarantine  law  (1908).'' 

It  has  invalidated  one:  Missouri  act  against  driving  Texas 
cattle  (1878)." 

"Minnesota  v.  Barber  (1890)  136  U.  S.  313;  Brimmer  v.  Rebman 
(1891)   138  U.  S.  78;  Voight  V.  Wright  (1891)   141  U.  S.  62. 

**Geer  v.  Connecticut  (1896)  161  U.  S.  519;  New  York  v.  Hesterberg 
(1908)  211  U.  S.  31. 

"Ware  v.  Mobile  Co.  (1908)  209  U.  S.  405;  Brodnax  v.  Missouri  (1911) 
219  U.  S.  285;  Davis  V.  Cleveland  etc.  R.  R.  (1910)  217  U.  S.  157;  Stand- 
ard Oil  Co.  V.  Tennessee  (1910)  217  U.  S.  413;  Engel  v.  O'Malley  (1911) 
219  U.  S.  128;  Williams  v.  Walsh  (1912)  222  U.  S.  415;  Mo.  Pac.  R.  R. 
V.  Castle    (1912)   224  U.   S.  541. 

"Morgan's  etc.  S.  S.  Co.  v.  Louisiana  (1886)  118  U.  S.  455;  Louisiana 
V.  Texas  (1900)  176  U.  S.  i;  Compagnie  Francaise  etc.  v.  La.  State 
Board  (1902)  186  U.  S.  380;  Kimmish  v.  Ball  (1889)  129  U.  S.  217;  Mo. 
etc.  R.  R.  V.  Huber  (1898)  169  U.  S.  613;  Smith  v.  St.  Louis  etc.  R.  R. 
(1901)  181  U.  S.  248;  Rasmussen  v.  Idaho  (1901)  181  U.  S.  198;  Reid  v. 
Colorado  (1902)   187  U.  S.  137;  Asbell  v.  Kansas  (1908)  209  U.  S.  251- 

"Railroad  Co.  v.  Husen   (1878)  95  U.  S.  465- 
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Liquor  and  Cigarette  Laws. 

The  Court  has  sustained  prohibitory  and  other  laws  as  to  liquor 
and  cigarettes  in  13  cases  as  follows: — 

Iowa  liquor  laws  (1874)  (1888)  (1898)  (1905)  ;  Kansas  liquor 
prohibition  laws  (1884)  (1891);  Tennessee  cigarette  prohibition 
law  (1900);  Iowa  cigarette  law  (1905);  Tennessee  license  for 
selling  liquors  on  ferry  boats  (1908)  ;  Georgia  liquor  law  (1906) ; 
Kentucky  liquor  law  (1907) ;  South  Dakota  license  tax  on  liquor 
drummers  (1907);  Alabama  liquor  license  tax  (1908)." 

It  has  held  that  the  operation  of  such  laws  interfered  with  in- 
terstate commerce  in  nine  cases  as  follows : — 

Texas  tax  on  imported  liquors  (1880) ;  Iowa  liquor  law  (1888)  ; 
Michigan  brewer  Hcense  act  and  tax  on  receipts  (1890)  ;  Iowa 
liquor  act  (1890);  South  Carolina  State  dispensary  law  (1897); 
South  Carolina  liquor  inspection  law  ( 1898)  ;  Kentucky  liquor 
laws  (1907)  (1909)  (1912).'*' 

Oleomargarine  Laws. 

The  Court  has  sustained  two  oleomargarine  laws:  Mass- 
achusetts (1894)  and  Ohio  (1902)  ;*°  and  has  invalidated  two:  New 
Hampshire  (1898)  and  Pennsylvania  (1898)." 

Negro  Segregation  Laws. 

The  Court  has  sustained  two  laws  relating  to  segregation  of 
negroes  in  trains:  the  "y\m  Crow"  law  of  Mississippi  (1890)  ;  the 

"Bartemeyer  v.  Iowa  (1874)  18  Wall.  129;  Kidd  v.  Pearson  (1888) 
128  U.  S.  i;  Rhodes  v.  Iowa  (1898)  170  U.  S.  412;  Amer.  Ex.  Co.  v. 
Iowa  (1905)  196  U.  S.  133;  Foster  v.  Kansas  (1884)  112  U.  S.  201; 
Wilkerson  v.  Rahrer  (1891)  140  U.  S.  545;  Austin  v.  Tennessee  (1900) 
179  U.  S.  343;  Cook  V.  Marshall  Co.  (1905)  196  U.  S.  261;  Foppiano  v. 
Speed  (1905)  199  U.  S.  501;  Heyman  v.  So.  R.  R.  (1906)  203  U.  S. 
270;  Adams  Ex.  Co.  v.  Kentucky  (1907)  206  U.  S.  129,  and  two  other 
cases;  Delamater  v.  South  Dakota  (1907)  205  U.  S.  93;  Ware  &  Leland 
V.   Mobile    (1908)    209  U.   S.  405. 

"Tiernan  v.  Rinker  (1880)  102  U.  S.  123;  Bowman  v.  Chic.  &  N.  W. 
R.  R.  (1888)  125  U.  S.  46s;  Lyng  v.  Michigan  (1890)  135  U.  S.  161; 
Leisy  v.  Hardin  (1890)  135  U.  S.  100;  Scott  v.  Donald  (1897)  165  U.  S. 
58;  Scott  V.  Donald  (1897)  165  U.  S.  107;  Vance  v.  W.  A.  Vandercook 
Co.  (1898)  170  U.  S.  438;  Adams  Ex.  Co.  v.  Kentucky  (1907)  206  U.  S. 
129;  Adams  Ex.  Co.  v.  Kentucky  (1909)  214  U.  S.  218;  L.  &  N.  R.  R. 
V.   Cook   Brewing  Co.    (1912)    223   U.   S.   70. 

**Plvunley  v.  Massachusetts  (1894)  155  U.  S.  461,  Capital  City  Dairy 
Co.  V.  Ohio  (1902)   183  U.  S.  238. 

"Schollenberger  v.  Permsylvania  (1898)  171  U.  S.  i;  Collins  v.  New 
Hampshire    (18^)    171  U.  S.  30. 
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Kentucky  negro  car  law   (1910);**  and  has  invalidated  one,  the 
steamboat  separate  cabin  law  of  Louisiana.*'^' 

Railroad  Legislation. 

No  subject  has  more  engrossed  the  attention  of  State  legis- 
lation during  the  past  twenty-five  years  than  that  of  the  regulation 
of  railroads.  It  is  not  surprising,  therefore,  that  the  largest  num- 
ber of  cases  tested  under  the  interstate  commerce  clause  involve 
railroad  statutes. 

The  Court  has  sustained  the  powers  of  the  States  to  control  and 
regulate  the  general  administration  of  railroads  in  25  cases,  as 
follows : — 

Iowa  railroad  contract  (1874)  ;  Alabama  license  law  for  engi- 
neers (1888);  Alabama  law  regulating  qualifications,  duties,  lia- 
bility and  color  blindness  of  employees  on  interstate  trains  (1888)  ; 
Kentucky  act  prohibiting  consolidation  of  parallel  lines  ( 1896)  ; 
New  York  railroad  car  stove  law  (1897);  Minnesota  interstate 
mail  train  county  stop  act  ( 1897)  ;  Georgia  Sunday  freight  train 
stop  act  (1896)  ;  Ohio  train  stop  act  (1899) ;  Virginia,  West  Vir- 
ginia and  Missouri  laws  as  to  liability  for  negligence  on  connecting 
lines  (1898)  (1898)  (1899)  ;  Iowa  law  as  to  contracts  for  exemp- 
tion from  liability  ( 1898)  ;  California  State  court  jurisdiction  of 
prosecution  for  murder  of  engineer  on  U.  S.  mail  train  ( 1898)  ; 
Kansas  railroad  speed  act  (19CX))  ;  Minnesota  track  connection  act 
(1900);  New  York  mileage  book  act  (1902);  Pennsylvania  law 
limiting  carriers'  liability  for  negligence  (1903)  (1906);  Texas 
interstate  railroad  shipments  (1907)  ;  Mississippi  orders  to  stand- 
ardize narrow  gauge  road  and  operate  a  spur  track  ( 1908) ;  Kansas 
order  as  to  railroad  service  to  particular  shipper  ( 1909)  ;  Kansas 
order  as  to  passenger  service  (1910)  ;  Georgia  law  as  to  speed  at 
crossings  ( 1910)  ;  South  Carolina  act  penalizing  failure  to  pay 
damages  promptly  (1910);  Arkansas  full  crew  law  (1911).*' 

"Louisville  etc.  R.  R.  v.  Mississippi  (1890)  133  U.  S.  587;  Chiles  v. 
Ches.  &  Ohio  R.  R.   (1910)  218  U.  S.  71- 

*"Hall  V.  DeCuir   (1878)   95  U.  S.  485. 

"Dubuque  R.  R.  Co.  v.  Richmond  (1874)  19  Wall.  584;  Smith  v.  Ala- 
bama (1888)  124  U.  S.  465;  Nashville  etc.  R.  R.  v.  Alabama  (1888)  128 
U.  S.  96;  Louisville  etc.  R.  R.  v.  Kentucky  (1896)  161  U.  S.  677;  N.  Y. 
N.  H.  &  H.  R.  R.  V.  New  York  (1897)  165  U.  S.  628;  Gladson  v.  Minne- 
sota (1897)  166  U.  S.  427;  Hennington  v.  Georgia  (1896)  163  U.  S. 
299;  Lake  Shore  etc.  R.  R.  v.  Ohio  (1899)  173  U.  S.  285;  Richmond 
etc.  R.  R.  V.  R.  G.  Patterson  Tobacco  Co.  (1898)  169  U.  S.  3";  Pitts- 
burg etc.  R.  R.  V.  West  Virginia  (1898)  172  U.  S.  32;  Mo.  etc.  R.  R. 
V.  McCann  (1899)  174  U.  S.  580;  Chic.  etc.  R.  R.  v.  Solan  (1898)  169 
U.  S.  133;  Crossley  v.  California  (1898)   168  U.  S.  640;  Erb  v.  Morasch 
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The  Court  has  on  the  other  hand  held  invalid  State  laws  or 
action  on  this  subject  in  13  cases,  as  follows : — 

Texas  act  as  to  failure  to  deliver  goods  on  tender  of  rate 
named  in  bill  of  lading  (1895);  Illinois  county-seat  mail  train 
stop  acts  (1896)  (1900)  ;  Georgia  act  as  to  initial  carriers'  duties 
(1905) ;  North  Carolina  order  as  to  car  delivery  on  private  sidings 
( 1906)  ;  Texas  act  as  to  furnishing  cars  to  shippers  ( 1906)  ;  Missis- 
sippi order  stopping  mail  trains  at  county  seats  (1906);  South 
Carolina  order  as  to  train  stops  (1907) ;  Missouri  act  as  to  train 
stops  at  junction  (1910);  Arkansas  act  requiring  supply  of  cars 
to  shippers  (1910);  Indiana  act  as  to  free  passes  for  printing 
(1911);  North  Carolina  act  penalizing  refusal  to  receive  freight 
( 1912)  ;  Washington  act  as  to  hours  of  labor  on  railroads  ( 1912).** 

The  Court  has  sustained  State  regulation  of  railroad  rates  in 
eight  cases,  as  follows : — 

Iowa  freight  rate  act  (1873)  ;  Maryland  railroad  earnings  act 
(1875);  Iowa  rates  (1877);  Wisconsin  rates  (1877);  Minnesota 
rates  (1877);  Illinois  rates  (1877);  Mississippi  rates  (1886); 
Arkansas  rates  (1888)." 

It  has  held  invalid  three  cases  of  State  action:  Illinois  long 
and  short  haul  law  ( 1886)  ;  Kentucky  long  and  short  haul  clause 
of  State  constitution  (1902);  Arkansas  rates  (1903).*® 

(1900)  177  U.  S.  584;  Wis.  etc.  R.  R.  v.  Jacobson  (1900)  179  U.  S. 
287;  Erie  R.  R.  v.  Purdy  (1902)  185  U.  S.  148;  Penn.  R.  R.  v.  Hughes 
(1903)  191  U.  S.  477;  Martin  v.  Pittsburg  etc.  R.  R.  (i90<5)  203  U.  S. 
284;  Gulf  etc.  R.  R.  V.  Texas  (1907)  204  U.  S.  403;  Mobile  etc.  R.  R. 
V.  Mississippi   (1908)   210  U.  S.  187;  Mo.  Pac.  R.  R.  v.  Larabee  etc.  Co. 

(1909)  211  U.  S.  612;  Mo.  Pac.  R.  R.  v.  Kansas  (1910)  216  U.  S.  262; 
So.   K.   K.  V.   King   (1910)    217  U.   S.  524;   Atl.   etc.   R.   R.   v.   Mazursky 

(1910)  216  U.  S.  122;  Chic.  etc.  R.  R.  v.  Arkansas  (1911)  219  U.  S. 
453- 

"Gulf  etc.  R.  R.  V.  Hefley  (1895)  158  U.  S.  198;  111.  etc.  R.  R.  v. 
Illinois  (1896)  163  U.  S.  142;  Cleveland  etc.  R.  R.  v.  Illinois  (1900)  177 
U.  S.  514;  Central  etc.  R.  R.  v.  Murphey  (1905)  196  U.  S.  194;  McNeill 
V.  So.  R.  R.  (1906)  202  U.  S.  543;  Houston  etc.  R.  R.  v.  Mayer  (1906) 
201  U.  S.  321;  Miss.  R.  R.  Com.  v.  111.  etc.  R.  R.  (1906)  203  U.  S.  335; 
Atl.  etc.  R.  R.  V.  Wharton  (1907)  207  U.  S.  328;  Herndon  v.  Chic.  etc. 
R.  R.  (1910)  218  U.  S.  135;  Roach  v.  A.  T.  &  S.  F.  R.  R.  (1910)  218 
U.  S.  159;  St.  L.  etc.  R.  R.  v.  Arkansas  (1910)  217  U.  S.  136;  Chic.  etc. 
R.  R.  V.  United  States  (1911)  219  U.  S.  486;  So.  R.  R.  v.  Reid  (1912)  222 
U.  S.  424  (and  two  other  cases);  No.  Pac.  R.  R.  v.  Washington  (1912) 
222  U.  S.  370. 

"Railroad  Co.  v.  Fuller  (1873)  17  Wall.  560;  Railroad  Co.  v.  Mary- 
land (1875)  21  Wall.  456;  C.  B.  &  Q.  R.  R.  v.  Iowa  (1877)  94  U.  S.  15s; 
Chic.  etc.  R.  R.  v.  Ackley  (1877)  94  U-  S.  179;  Winona  etc.  R.  R.  v. 
Blake  (1877)  94  U.  S.  180;  Peik  v.  Chic.  etc.  R.  R.  (1877)  94  U.  S.  164; 
Stone  V.  Farmers  etc.  Co.  (1886)  116  U.  S.  307;  Dow  v.  Beidelman 
(1888)   125  U.  S.  680. 

^•Wabash  etc.  R.  R.  v.  Illinois  (1886)  118  U.  S.  557;  Louisville  etc 
R.  R.  V.  Eubank  (1902)  184  U.  S.  27;  Hanley  v.  Kansas  City  etc.  R.  R. 
(1903)   187  U.  S.  617. 
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Grain  Rate  Laws. 

The  Court  has  upheld  every  grain  rate  law  brought  before  it, 
as  follows:  Illinois  grain  warehouse  rates  (1877);  New  York 
grain  elevator  rate  law  (1892)  ;  North  Dakota  grain  elevator  rate 
law  (1894)  ;  Minnesota  grain  elevator  license  law  (1901).*'' 

Laws  as  to  Navigation. 

The  Court  has  sustained  the  State  laws  (other  than  tax  acts) 
controlling  rivers,  ferries,  bridges  and  canals  in  11  cases  as  fol- 
lows : — 

Wisconsin  dam  act  (1878);  Illinois  ferry  license  fee  (1883); 
Illinois  bridge  act  (1883) ;  California  bridge  act  (1885);  Illinois 
lock  toll  act  (1886);  Michigan  river  improvement  and  toll  act 
(1887)  ;  Oregon  bridge  act  (1888)  ;  Ohio  bridge  act  (1897) ;  Illi- 
nois dock  act  (1903);  South  Carolina  creek  obstruction  by  dam 
act  (1905) ;  New  Jersey  oyster  bed  act  (1907)." 

It  has  held  invalid  the  three  following  State  laws:  Georgia 
State  compact  as  to  river  (1876);  Kentucky  bridge  tolls  law 
(1894)  ;  Illinois  ferry  for  transporting  cars  act  (1904).*" 

Pilot,  Harbor  and  Immigration  Acts. 

The  Court  has  sustained  the  State  laws  dealing  with  pilots  and 
harbor  control  (other  than  tax  laws)  in  six  cases  as  follows: — 

New  York  pilot  law  (1881)  ;  Alabama  harbor  improvement  law 
(1881)  ;  Louisiana  coal  boat  gauge  rs  act  (1895)  ;  Texas  pilot  law 
(1909)  ;  Louisiana  pilot  law  (1909) ;  California  pilot  law  (1912)." 

It  has  held  invalid  such  laws  in  three  cases:   California  immi- 

*'Munn  V.  Illinois  (1877)  94  U.  S.  113;  Budd  v.  New  York  (1892)  143 
U.  S.  517;  Brass  v.  North  Dakota  (1894)  I53  U.  S.  391;  W.  W.  Cargill 
Co.  V.  Minnesota  (1901)   180  U.  S.  452. 

"Pound  V.  Turck  (1878)  95  U.  S.  459;  Wiggins  Ferry  Co.  v.  East  St. 
Louis  (1883)  107  U.  S.  365;  Escanaba  Co.  v.  Chicago  (1883)  107  U.  S. 
678;  Cardwell  v.  Amer.  Bridge  Co.  (1885)  113  U.  S.  205;  Huse  v.  Glover 
(1886)  119  U.  S.  543;  Sands  v.  Manistee  Imp.  Co.  (1887)  123  U.  S.  288; 
Willamette  etc.  Co.  v.  Hatch  (1888)  125  U.  S.  i ;  Lake  Shore  etc.  R.  R. 
V.  Ohio  (1897)  16s  U.  S.  365;  Manigault  v.  Springs  (1905)  I99  U.  S.  473; 
Cummings  v.  Chicago  (1903)  188  U.  S.  410;  Lee  v.  New  Jersey  (1907)  207 
U.  S.  67. 

"South  Carolina  v.  Georgia  (1876)  93  U.  S.  4;  Covington  &  Cinn. 
Bridge  Co.  v.  Kentucky  (1894)  154  U.  S.  204;  St.  Clair  Co.  v.  Interstate 
etc.  Co.  (1904)   192  U.  S.  454. 

"Wilson  V.  McNamee  (1881)  102  U.  S.  572;  Mobile  Co.  v.  Kimball 
(1881)   102  U.  S.  691;   Pittsburg  etc.  Co.  v.  Louisiana   (1895)    IS6  U.  S. 

r;  Olsen  v.  Smith  (1904^   195  U.  S.  332;  Leech  v.  Louisiana  (1909)  214 
S.  17s;  Anderson  v.  Pac.  etc.  Co.   (1912)  225  U.  S.  187. 
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grant  bond  law  (1876)  ;  Louisiana  vessel  inspection  law  (1877)  ; 
Georgia  pilot  law  (1886)." 

Marine  Liens,  Liabilities,  etc. 

The  Court  has  upheld  six  State  laws  as  follows: — 
New  Jersey  ship  lien  act  (1875) ;  Indiana  act  as  to  death  from 
marine  torts  ( 1876) ;  Illinois  vessel  lien  and  attachment  act 
(1886) ;  Minnesota  log  lien  act  (1900)  ;  Michigan  vessel  lien  act 
(1907)  ;  Washington  act  as  to  lien  on  foreign  vessels  for  non- 
maritime  torts  (1911)." 

Telegraph  Corporation  Regulation  Laws. 

The  Court  has  sustained  the  following  four  State  laws  regu- 
lating telegraph  companies  (other  than  tax  laws)  : — 

Georgia  law  as  to  diligence  in  delivery  of  telegrams  ( 1896)  ; 
Nebraska  law  for  recovery  of  excessive  charges  ( 1901 )  ;  Michigan 
law  as  to  failure  to  deliver  telegrams  ( 1910)  ;  Virginia  law  as  to 
failure  to  transmit  promptly  (1911).''' 

From  the  foregoing  cases,  covering  in  general  all  the  State 
laws  made  in  the  exercise  of  the  State  police  power  which  have 
been  attacked  on  the  ground  of  interference  with  interstate  com- 
merce, it  appears  that  106  laws  were  held  constitutional  and  38 
unconstitutional  (of  which  29  were  within  the  last  25  years,  the 
Court  thus  holding  unconstitutional  an  average  of  about  one  law 
each  year).  Of  these  38  laws  so  found  to  be  beyond  the  limits 
of  the  State  police  power,  13  were  so  held  as  regulating  interstate 
railroad  trains,  and  nine  as  regulating  interstate  commerce  in 
liquor;  so  that  with  these  exceptions  the  Court  has  only  held  in- 
valid 16  instances  of  exercise  of  the  State  police  power. 

Taxing  Power  Legislation. 

In  addition  to  the  above  144  cases  there  have  been  about  115 
cases  in  which  State  laws  enacted  under  the  taxing  power  were 
attacked  as  interfering  with  interstate  commerce;  and  it  is  in  this 

"Chy  Lung  v.  Freeman  (1876)  92  U.  S.  275;  Foster  v.  New  Orleans 
(1877)  94  U.  S.  246;  Spraigue  v.  Thompson  (1886)   118  U.  S.  90. 

"Edwards  v.  Elliott  (1875)  21  Wall.  532;  Sherlock  v.  Ailing  (1876) 
93  U.  S.  99;  Johnson  v.  Chic.  etc.  Co.  (1886)  119  U.  S.  388;  Lindsay  & 
Phelps  Co.  V.  Mullen  (1900)  176  U.  S.  126;  Iroquois  etc.  Co.  v.  De- 
Lancy  etc.  Co.  (1907)  205  U.  S.  354;  Old  Dominion  S.  S.  Co.  v,  Gilmore 
(1907)  207  U.  S.  398;  Martin  v.  West  (1911)  222  U.  S.  191. 

"W.  U.  Tel.  Co.  V.  James  (1896)  162  U.  S.  650;  W.  U.  Tel.  Co.  v. 
Call  Pub.  Co.  (1901)  181  U.  S.  92;  W.  U.  Tel.  Co.  v.  Commercial  Mill- 
ing Co.  (1910)  218  U.  S.  406;  W.  U.  Tel.  Co.  v.  Crovo  (1911)  220  U.  S. 
364. 
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class  of  cases  that  the  Court  has  been  obliged  to  hold  unconstitu- 
tional the  largest  number  of  State  laws.  Its  decisions  adverse  to 
the  power  of  the  State  legislatures  cannot,  however,  be  regarded 
in  any  way  as  expressing  divergency  between  the  opinion  of  the 
Court  and  of  the  legislatures  as  to  the  policy  of  the  statutes,  nor 
as  expressing  any  ultra-conservative  or  unprogressive  attitude  of 
the  Court  towards  modern  social  or  economic  questions.  Rather 
is  it  an  evidence  of  the  increasing  trend  of  Congress  to  take  advan- 
tage of  its  interstate  commerce  jurisdiction,  and  to  legislate  on 
many  matters  formerly  left  to  the  States  alone. 

The  following  tax  legislation  has  been  acted  upon  by  the 
Court  :— 

Railroad  and  Steamship  Tax  Laws. 

The  Court  has  upheld  the  following  lo  laws: — 

Alabama  license  fee  (1873);  Pennsylvania  gross  receipts  tax 
(1873)  ;  Delaware  tax  (1874)  ;  Maine  franchise  excise  tax  (1891)  ; 
Pennsylvania  railroad  receipts  within  the  State  tax  (1892)  ;  Indiana 
railroad  tax  (1894);  Pennsylvania  railroad  tolls  tax  (1895); 
Michigan  railroad  property  tax  (1903) ;  New  York  franchise  tax 
(1906)  ;  Texas  railroad  tax  (1894)." 

It  has  held  invalid  the  following  eight: — 

Pennsylvania  freight  tax  (1873) ;  Pennsylvania  ferry  company 
stock  tax  (1885);  Pennsylvania  steamship  gross  receipts  tax 
( 1887) ;  Michigan  railroad  gross  receipts  ( 1887) ;  California  rail- 
road franchise  tax  (1888);  Texas  railroad  gross  receipts  tax 
(1908);  Colorado  railroad  tax  (1912);  Pennsylvania  license  tax 
(1890)." 

Pullman  and  Refrigerator  Car  Tax  Laws. 

The  Court  has  upheld  five  State  laws  as  follows: — 

Kansas  palace  car  tax   (1891);  Pennsylvania  palace  car  tax 

"'Osborne  v.  Mobile  (1873)  16  Wall.  479;  Phila.  &  Reading  R.  R. 
V.  Pennsylvania  (1873)  15  Wall.  284;  Minot  v.  Phila.  etc.  R.  R.  (1874) 
18  Wall.  206;  Maine  v.  Grand  Trunk  R.  R.  (1891)  142  U.  S.  217;  Lehigh 
Valley  R.  R.  v.  Pennsylvania  (1892)  145  U.  S.  192;  Pittsburg  etc.  R.  R. 
V.  Backus  (1894)  154  U.  S.  421;  Cleveland  etc.  R.  R.  v.  Backus  (1894) 
154  U.  S.  439;  N.  Y.  etc.  R.  R.  v.  Pennsylvania  (1895)  158  U.  S.  43X ; 
Wisconsin  etc.  R.  R.  v.  Powers  (1903)  191  U.  S.  379;  N.  Y.  C.  etc.  R.  R. 
V.  Miller  (1906)  202  U.  S.  584;  Reagan  v.  Mercantile  Trust  Co.  (1894)  154 
U.  S.  413. 

"Phila.  etc.  R.  R.  v.  Pennsylvania  (1873)  15  Wall.  232;  Gloucester 
Ferry  Co.  v.  Pennsylvania  (1885)  114  U.  S.  196;  Phila.  etc.  S.  S.  Co.  v. 
Pennsylvania  (1887)  122  U.  S.  326;  Fargo  v.  Michigan  (1887)  121  U.  S. 
230;  California  v.  Central  Pac.  R.  R.  (1888)  127  U.  S.  i;  Galveston 
etc.  R.  R.  V.  Texas  (1908)  210  U.  S.  217;  A.  T.  &  S.  F.  R.  R.  v.  O'Connor 
(191 2)  223  U.  S.  280;  Norfolk  etc.  R.  R.  v.  Pennsylvania  (1890)  136 
U.  S.  114. 
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(1891)  ;  Colorado  refrigerator  car  tax  (1899)  ;  Utah  refrigerator 
car  tax  ( 1900)  ;  Mississippi  privilege  tax  on  Pullman  cars  ( 1903).'* 
It  has  held  invalid  the  following  three :  Tennessee  sleeping  car 
tax  (1886)  (1903) ;  Kansas  charter  fee  act  (1910)." 

Express  Company  and  Cab  Service  Tax  Laws. 
The  Court  has  upheld  the  following  seven  laws : — 
Missouri  express  company  business  tax  (1892) ;  Florida  ex- 
press company  license  tax  (1897)  ;  Ohio,  Indiana  and  Kentucky 
express  company  tax  acts  (1897)  (1897)  (1897) ;  New  York  fran- 
chise tax  on  cab  service  ( 1904) ;  Minnesota  express  company  tax 
(1912)." 

It  has  held  invalid  the  following  three :  Kentucky  express  com- 
pany agent  license  act  (1891)  ;  Indiana  foreign  express  company 
property  tax  ( 1904)  ;  Oklahoma  express  company  gross  receipts 
tax  (1912).^' 

Telegraph  and  Telephone  Company  Tax  Lcnvs. 
The  Court  has  upheld  the  following  nine  State  laws : — 
Massachusetts  telegraph  tax  laws  (1888)  (1891)  ;  South  Caro- 
lina license  fee  (1894)  ;  Mississippi  franchise  tax  (1894)  ;  Indiana 
tax  law  (1896)  ;  Pennsylvania  license  for  supervision  of  poles  and 
wires  (1903);  Pennsylvania  license  act  (1903);  Missouri  tele- 
graph tax  laws  (1893)  (1903);  Pennsylvania  pole  license  act 
(i904).«" 

It  has  held  invalid  the   following  eight: — 

"Pullman's  etc.  Co.  v.  Hayward  (1891)  141  U.  S.  36;  Pullman's  etc. 
Co.  V.  Pennsylvania  (1891)  141  U.  S.  18;  Amer.  Refrig.  Transit  Co.  v. 
Hall  (1899)  174  U.  S.  70;  Union  Refrig.  Co.  v.  Lynch  (1900)  177  U.  S. 
149;   Pullman  Co.  v.  Adams   (1903)    189  U.   S.  420. 

"Pickard  v.  Pullman  etc.  Co.  (1886)  117  U.  S.  34;  Tennessee  v.  Pull- 
man etc.  Co.  (1886)  117  U.  S.  51;  Allen  v.  Pullman's  etc.  Co.  (1903)  191 
U.   S.   171;   Pullman  Co.  v.  Coleman   (1910)   216  U.   S.  56. 

"Pac.  Ex.  Co.  V.  Seibert  (1892)  142  U.  S.  339;  Osborne  v.  Florida 
(1897)  164  U.  S.  650;  Adams  Ex.  Co.  v.  Ohio  (1897)  165  U.  S.  194; 
Adams  Ex.  Co.  v.  Indiana  (1897)  165  U.  S.  255;  Adams  Ex.  Co.  v. 
Kentucky  (1897)  166  U.  S.  171;  Penn.  R.  R.  v.  Knight  (1904)  192  U.  S. 
21;  U.  S.  Ex.  Co.  V.  Minnesota   (1912)   223  U.   S.  335. 

'*Crutcher  v.  Kentucky  (1891)  141  U.  S.  47;  Fargo  v.  Hart  (1904)  193 
U.  S.  490;  Meyer  v.  Wells  Fargo  Co.   (1912)   223  U.   S.  298. 

~W.  U.  Tel.  Co.  V.  Massachusetts  (1888)  125  U.  S.  530  (the  State  law 
as  to  issue  of  injunction,  being,  however,  held  invalid)  ;  Massachusetts  v. 
W.  U.  Tel.  Co.  (1891)  141  U.  S.  40;  Postal  Tel.  Co.  v.  Charleston  (1894) 
153  U.  S.  692;  Postal  Tel.  Co.  v.  Adams  (1895)  IS5  U.  S.  688;  W.  U. 
Tel.  Co.  V.  Taggart  (1896)  163  U.  S.  i ;  Atlantic  etc.  Tel.  Co.  v.  Phila. 
(1903)  190  U.  S.  160;  W.  U.  Tel.  Co.  V.  New  Hope  (1903)  187  U.  S.  419; 
St.  Louis  V.  W.  U.  Tel.  Co.  (1893)  148  U.  S.  92;  W.  U.  Tel.  Co.  v.  Mis- 
souri (1903)  190  U.  S.  412;  Postal  Tel.  Co.  v.  New  Hope  (1904)  192 
U.  S.  55. 
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Florida  exclusion  act  (1878)  ;  Texas  tax  on  messages  (1882)  ; 
Indiana  regulation  law  (1887)  ;  Ohio  tax  on  receipts  (1888)  ;  Ala- 
bama license  and  property  tax  (1888)  ;  Pennsylvania  tax  on  mes- 
sages outside  of  State  ( 1888) ;  Alabama  tax  on  gross  receipts 
( 1889)  ;  Pennsylvania  license  ordinance  ( 1904)  .®^ 

Foreign  Corporation  Tax  Laws. 

The  Court  has  sustained  the  following  five  State  tax  laws: — 

Pennsylvania  foreign  corporation  tax  law  ( 1888)  ;  New  York 
tax  on  franchise  or  business  (1892)  ;  Ohio  filing  fee  (1894)  ;  New 
York  tax  on  property  (1898)  ;  Wisconsin  tax  (1903).'* 

It  has  held  invalid  the  following  five : — 

Pennsylvania  license  fee  for  office  in  State  (1890)  ;  Kansas 
foreign  corporation  law  (1910)  ;  Kansas  tax  on  capital  stock  of 
foreign  corporation  (1910)  ;  Arkansas  tax  on  capital  stock  (1910) ; 
Kansas  charter  fee  (1910)." 

Salesmen  Tax  Laws. 

The  Court  has  upheld  the  following  seven  State  laws  taxing 
or  licensing  travelling  salesmen,  drummers,  etc. : — 

Tennessee  tax  on  sewing  machine  pedlers  (1880)  ;  Tennessee 
license  fee  on  merchandise  brokers  (1892);  Georgia  emigrant 
agent  license  tax  (1900)  ;  Tenessee  merchants  tax  (1904)  ;  Georgia 
tax  on  resident  agents  of  foreign  meat  packers  (1905)  ;  South 
Dakota  liquor  drummers  Hcense  tax  (1907);  Pennsylvania  retail 
vendor  tax  (1911)." 

"Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.  (1878)  96  U.  S.  i ;  W.  U.  Tel. 
Co.  V.  Texas  (1882)  105  U.  S.  460;  W.  U.  Tel.  Co.  v.  Pendleton  (1887) 
122  U.  S.  347;  Ratterman  v.  W.  U.  Tel.  Co.  (1888)  127  U.  S.  4";  Leloup 
V.  Mobile  (1888)  127  U.  S.  640;  W.  U.  Tel.  Co.  v.  Pennsylvania  (1888) 
128  U.  S.  39;  W.  U.  Tel.  Co.  V.  Alabama  (1889)  132  U.  S.  472;  Postal 
Tel.  Co.  V.  Taylor  (1904)  192  U.  S.  64. 

"Pembina  Con.  Silver  Min.  Co.  v.  Pennsylvania  (1888)  125  U.  S.  181; 
Horn  Silver  Min.  Co.  v.  Nevir  York  (1892)  143  U.  S.  305;  Ashley  v.  Ryan 
(1894)  153  U.  S.  436;  New  York  v.  Roberts  (1898)  171  U.  S.  658;  Dia- 
mond Glue  Co.  V.  U.  S.  Glue  Co.  (1903)  187  U.  S.  611.  And  see  as  to 
other  foreign  corporation  laws:  113  U.  S.  727;  119  U.  S.  no;  132  U.  S.  282. 

"Norfolk  etc.  R.  R.  v.  Pennsylvania  (1890)  136  U.  S.  114;  International 
Text  Book  Co.  v.  Pigg  (1910)  217  U.  S.  91;  W.  U.  Tel.  Co.  v.  Kansas 
(1910)  216  U.  S.  i;  Ludwig  v.  W.  U.  Tel.  Co.  (1910)  216  U.  S.  146; 
Pullman  Co.  v.  Kansas  (1910)  216  U.  S.  56. 

"Machine  Co.  v.  Gage  (1880)  100  U.  S.  676;  Ficklen  v.  Shelby  Co. 
etc.  (1892)  145  U.  S.  i;  Williams  v.  Fears  (1900)  179  U.  S.  270;  Amer. 
Steel  &  Wire  Co.  v.  Speed  (1904)  192  U.  S.  500;  Kehrer  v.  Stewart  (1905) 
197  U.  S.  60;  Delamater  v.  South  Dakota  (1907)  205  U.  S.  93;  Banker 
Bros.  Co.  V.  Pennsylvania  (1911)  222  U.  S.  210. 
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It  has  held  invalid  the  following  14: — 

Missouri  and  Wisconsin  license  taxes  for  drummers  (1876) 
(1877);  Virginia  sewing-machine  vendors  license  law  (1881); 
Michigan  non-resident  liquor  salesmen  tax  (1886);  Maryland 
drummer  tax  (1887);  Tennessee  drummer  tax  (1887);  Texas 
drummer  license  law  ( 1888)  ;  District  of  Columbia  commercial 
agents  license  tax  (1889)  ;  California  tax  on  agent  to  solicit  busi- 
ness outside  State  (1890);  Pennsylvania  drummer  act  (1894); 
Tennessee  drummer  act  ( 1902)  ;  North  Carolina  picture  drummer 
license  act  (1903);  Pennsylvania  drummer  act  (1906);  Alabama 
license  for  sales  agents  act  (1910).®'^ 

Imports  and  Miscellaneous  Tax  Laws. 

The  Court  has  upheld  the  following  10  State  laws  dealing  with 
property  from  other  States  or  in  transit: — 

Louisiana  tax  on  coal  (1885)  ;  New  Hampshire  tax  on  logs 
(1886)  ;  Michigan  tax  on  floating  logs  (1903)  ;  Missouri  ordinance 
specifying  use  of  Trinidad  asphalt  ( 1904)  ;  North  Carolina  license 
tax  on  sewing-machines  shipped  C.  O.  D.  (1903)  ;  North  Caro- 
lina meat  packing  house  tax  (1900)  ;  New  York  stock  transfer  tax 
( 1907)  ;  Alabama  license  tax  on  buying  and  selling  futures  ( 1908) ; 
Iowa  and  Indiana  laws  as  to  commercial  feeding  stuffs  (1912) 
(1912).'' 

It  has  held  invalid  the  following  four: — 

Pennsylvania  tax  on  original  packages  ( 1878)  ;  Wyoming  tax 
on  sheep  driven  through  the  State  (1903);  Tennessee  tax  on 
property  product  of  soil  of  other  State  ( 1908)  ;  Kansas  act  pro- 
hibiting gaspipe  lines  (1911)." 

"Welton  V.  Missouri  (1876)  91  U.  S.  275;  Morrill  v.  Wisconsin  (1877) 
154  U.  S.  626;  Webber  v.  Virginia  (1881)  103  U.  S.  344;  Walling  v. 
Michigan  (1886)  116  U.  S.  446;  Corson  v.  Maryland  (1887)  120  U.  S.  502; 
Robbins  v.  Shelby  Co.  (1887)  120  U.  S.  489;  Asher  v.  Texas  (1888)  128 
U.  S.  129;  Stoutenburgh  v.  Hennick  (1889)  129  U.  S.  141;  McCall  v. 
California  (1890)  136  U.  S.  104;  Brennan  v.  Titusville  (1894)  I53  U.  S. 
289;  Stockard  v.  Morgan  (1902)  185  U.  S.  27;  Caldwell  v.  North  Caro- 
lina (1903)  187  U.  S.  622;  Rearick  v.  Pennsylvania  (1906)  203  U.  S.  507; 
Dozier  v.  Alabama  (1910)  218  U.  S.  124. 

"Brown  v.  Houston  (1885)  114  U.  S.  622;  Coe  v.  Errol  (1886)  116  U. 
S.  517;  Diamond  Match  Co.  v.  Ontonagon  (1903)  188  U.  S.  82;  Field  v. 
Barber  Asphalt  Co.  (1904)  194  U.  S.  618;  Norfolk  etc.  R.  R.  v.  Sims 
(1903)  191  U.  S.  441;  Armour  Packing  Co.  v.  Lacy  (1906)  200  U.  S.  226; 
Hatch  V.  Reardon  (1907)  204  U.  S.  152;  Ware  v.  Mobile  Co.  (1908)  209 
U.  S.  405;  Standard  etc.  Co.  v.  Wright  (1912)  225  U.  S.  540;  Savage  v. 
Jones   (1912)   225  U.  S.  501. 

"Cook  V.  Pennsylvania  (1878)  97  U.  S.  566;  Kelley  v.  Rhoads  (1903) 
188  U.  S.  i;  I.  M.  Darnell  &  Son  Co.  v.  Memphis  (1908)  208  U.  S.  113; 
West  V.  Kan.  Nat.  Gas  Co.   (19")  221  U.  S.  229. 
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Wharfage,  Vessels  and  Immigrant  Tax  Laws. 

The  Court  has  upheld  the  following  five  State  laws : — 

Iowa  wharfage  tonnage  toll  ordinance  (1877);  Mississippi 
wharfage  rates  ordinance  (1880);  Kentucky  wharfage  fee  or- 
dinance (1882)  ;  West  Virginia  wharfage  fees  (1883) ;  Louisiana 
wharfage  rates  act  (1887).*' 

It  has  held  invalid    the  following  six : — 

Alabama  vessels  tax  law  (1873);  New  York  and  Louisiana 
immigrant  tax  law  ( 1876)  ;  Maryland  discriminatory  wharfage 
fees  act  (1880)  ;  New  York  immigrant  tax  law  (1883) ;  Louisiana 
towboat  license  tax  law  (1884);  Illinois  tugboat  license  tax  law 
(i893).«» 

Bridge  and  Ferry  Tax  Laws. 

The  Court  has  upheld  the  following  State  laws:  Kentucky 
bridge  tax  (1891)  (1897)  (1899);  Illinois  bridge  stock  tax 
(1900).'" 

GENERAL  SUMMARY. 

The  result  of  the  above  analysis  of  the  decisions  of  the  Court 
on  the  statutes  passed  under  the  police  power  and  involving  obliga- 
tion of  contract  and  interstate  commerce  (excluding  all  tax  legis- 
lation and  confining  the  inquiry  to  that  legislation  enacted  for  the 
general  public  welfare  as  distinguished  from  legislation  for  rev- 
enue purposes)  may  be  summed  up  as  follows. 

Of  the  158  cases  on  obligation  of  contracts,  131  statutes  were 
held  constitutional  and  27  unconstitutional ;  but  of  these  2y,  16 
related  simply  to  legal  remedies  of  creditors  and  debtors,  and  only 
1 1  to  general  social  and  economic  questions. 

Of  the  144  cases  on  interstate  commerce,  106  statutes  were 
held  constitutional,  and  38  unconstitutional;  but  of  these  38,  13 
related  to  interference  by  the  State  with  the  running  of  interstate 
trains,  and  only  25  to  other  general  social  and  economic  questions. 

"'Keokuk  etc.  Co.  v.  Keokuk  (1877)  95  U.  S.  80;  Vicksburg  v.  Tobin 
(1880)  100  U.  S.  430;  Cincinnati  etc.  Co.  v.  Catlettsburg  (1882)  105  U.  S. 
559;  Parkersburg  etc.  Co.  v.  Parkersburg  (1883)  107  U.  S.  691;  Ouachita 
etc.  Co.  V.  Aiken  (1887)    121   U.  S.  444. 

•"Morgan  v.  Parham  ( 1873)  16  Wall.  471 ;  Henderson  v.  Wickham 
(1876)  92  U.  S.  259;  Guy  V.  Baltimore  (1880)  100  U.  S.  434;  New  York 
t.  Comp.  Gen.  Trans.  (i8iB3)  107  U.  S.  59;  Moran  v.  New  Orleans  (1884) 
112  U.  S.  tg\  Harman  v.  Chicago   (1893)    147  U.  S.  396. 

"Henderson  Bridge  Co.  v.  Henderson  (1891)  141  U.  S.  679,  (1897)  166 
U.  S.  150,  (1899)  J73  U.  S.  592;  Keokuk  Bridge  Co.  v.  Illinois  (1900) 
175  U.  S.  626. 
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Of  a  total  of  302  cases,  therefore/^  only  36  State  statutes  were 
held  unconstitutional  in  40  years,  relating  to  the  following  broad 
classes  of  questions :  anti-lottery  laws ;  anti-trust  and  corporate 
monopoly  laws ;  liquor  laws ;  food,  game,  oleomargarine  and  other 
inspection  laws;  regulation  of  banks,  telegraph  and  insurance 
companies ;  cattle,  health  and  quarantine  laws ;  regulation  of  busi- 
ness and  property  of  water,  gas,  electric  light,  railroad  (other  than 
interstate  trains)  and  other  public  service  corporations ;  regulation 
of  rates  of  public  service  corporations,  grain  elevators;  stock- 
holders' liability  laws ;  regulation  of  business  of  private  corpora- 
tions ;  negro-segregation  laws ;  labor  laws ;  laws  as  to  navigation, 
marine  liens,  ferries,  bridges,  etc.,  pilots,  harbors  and  immigration. 

In  other  words,  the  record  proves  that  the  United  States  Su- 
preme Court  has  followed  and  still  follows  the  wise  policy  ex- 
pressed by  Justice  Woodbury,  as  long  ago  as  1848,  in  the  following 
pregnant  terms : 

"It  is  to  be  recollected  that  our  legislatures  stand  in  a  position 
demanding  often  the  most  favorable  construction  for  their  motives 
in  passing  laws,  and  they  require  a  fair  rather  than  hypercritical 
view  of  well-intended  provisions  in  them.  Those  public  bodies 
must  be  presumed  to  act  from  public  considerations,  being  in  a  high 
public  trust ;  and  when  their  measures  relate  to  matters  of  general 
interest,  and  can  be  vindicated  under  express  or  justly  implied 
powers,  and  more  especially  when  they  appear  intended  for  im- 
provements, made  in  the  true  spirit  of  the  age,  or  for  salutary 
reform  in  abuses,  the  disposition  in  the  judiciary  should  be  strong 
to  uphold  them."" 

Or,  as  stated  more  recently  by  Justice  Brown  in  1896: — 

"Where  the  police  power  is  invoked  in  good  faith  for  the  pro- 
hibition of  a  practice  which  the  legislature  has  declared  to  be  detri- 
mental to  the  public  interests,  it  will  be  sustained,  wherever  it  can 
be  done  without  the  impairment  of  vested  rights.  *  *  *  The 
general  rule  holds  good  that  whatever  is  contrary  to  public  policy 
or  inimical  to  the  public  interests  is  subject  to  the  police  power  of 
the  State,  and  within  legislative  control,  and  in  the  exertion  of 
such  power  the  legislature  is  vested  with  a  large  discretion,  which, 
if  exercised  bona  fide  for  the  protection  of  the  public,  is  beyond 
the  reach  of  judicial  inquiry."^* 

Boston.  Charles  Warren. 

"In  this  summary,  there  is,  of  course,  a  slight  duplication  of  cases, 
as  a  few  statutes  involved  were  attacked  on  more  than  one  constitutional 
ground ;  and,  therefore,  several  of  the  cases  cited  contained  decisions  on 
more  than  one  point.  This  fact  does  not  affect  the  argument,  for  if  the 
Court  upholds  or  sets  aside  a  statute  on  two  grounds,  the  effect  is  the  same 
as  if  it  had  made  decisions  in  two  cases. 

"Planters'  Bank  v.  Sharp  (1848)  6  How.  301,  319. 

"L.  &  N.  R.  R.  V.  Kentucky  (1896)  161  U.  S.  677,  700-1. 
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I.    Justice  Without  Law.* 

Two  antagonistic  ideas,  the  technical  and  the  discretionary, 
may  be  seen  at  work  throughout  the  administration  of  justice. 
These  might  well  be  called  the  legal  and  the  non-legal  element 
in  judicial  administration.  With  entire  accuracy  they  may  be 
called  the  legal  and  the  pre-legal  element,  since  the  latter  repre- 
sents the  type  of  administration  of  justice  which  obtains  prior 
to  the  administration  of  justice  according  to  law,  and  it  still  obtains 
where  there  is  no  law  governing  a  cause**  and  where  rules  of  law 
are  impossible  or  inexpedient.  For  we  must  bear  in  mind  that 
law  is  not  logically  essential  to  the  administration  of  justice.^  Jus- 
tice may  be  administered  according  to  the  will  of  the  individual 
who  administers  it  for  the  time  being,  or  it  may  be  administered 
according  to  law.  Probably  it  is  true  that  even  in  the  earliest 
and  rudest  justice  the  will  of  the  judge  is  not  exercised 
entirely  as  such,  wholly  free  from  the  constraint  of  acknowl- 
edged rules  of  action  or  principles  of  decision.  On  the  other  hand 
it  is  equally  true  that  in  no  legal  system,  however  minute  and 
detailed  its  body  of  rules,  is  justice  administered  wholly  by  rule, 

«The  substance  of  this  paper  will  appear  in  a  forthcoming  book  to  be 
entitled   "Sociological   Jurisprudence." 

*Salmond,  First  Principles  of  Jurisprudence,  89-90;  Salmond,  Juris- 
prudence, §  7;  Markby,  Elements  of  Law,  §  201. 

*See  Markby,  Elements  of  Law,  §  26;  Gray,  Nature  and  Sources  of 
Law,  chap.  5;  Geny,  Methode  d'interpretation,  §§  145-150;  Zitelmann,  Die 
Gefahren  des  BGB.  fiir  die  Rechtswissenschaft,  19;  Danz,  Rechtssprechung 
nach  der  Volksanschauung  und  nach  dem  Gesetz,  §  6.  The  legislative 
role  of  the  judge  in  making  law  for  the  case  in  hand,  which  may  lead  to 
a  rule  for  the  future,  is  now  coming  to  be  recognized  everywhere. 
Obviously  a  personal  element  is  more  or  less  involved  in  the  first  instance. 
"It  is  told  that  the  Romans,  friends  of  pious  frauds  as  well  as  of  juridical 
fictions,  knew  how  by  adroit  maneuvres  to  obtain  favorable  auspices  from 
the  sacred  chickens.  Has  it  not  been  said  that  'principles'  and  'theories' 
are  the  sacred  chickens  of  the  modern  magistrate?  Not  without  some 
exaggeration.  But  it  is  evident  that  the  personality  of  the  expounder 
may  manifest  itself  more  freely  in  the  ample  discussion  of  principles  than 
in  the  application  of  determinate  legislative  provisions  on  all  fours." 
Cruet,  La  vie   du   droit,  60. 

*"A11  that  the  judge  absolutely  requires  is  authority  to  settle  all  dis- 
putes which  come  before  him.  *  *  *  A  tribunal  altogether  without 
law,  thoitgh  scarcely  within  our  experience,  is  not  a  contradiction." 
Markby,  Elements  of  Law,  §  201.  "Law  is  not  an  essential  element  in 
the  administration  of  justice.  We  cannot  have  the  former  without  the 
latter,  but  we  may  have  the  latter  without  the  former."  Salmond,  First 
Principles  of  Jurisprudence,  89. 
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without  any  recourse  to  the  will  of  the  judge  and  his  personal 
sense  of  what  should  be  done  to  achieve  justice  in  the  cause  before 
him.  Both  elements  are  to  be  found  in  all  administration  of  justice. 
But  sometimes,  as  in  oriental  justice,  the  one  element  greatly  pre- 
ponderates; at  other  times,  as  in  Europe  and  America  of  the 
nineteenth  century,  the  other  element  all  but  holds  the  whole  field. 
For  the  moment  it  is  enough  to  insist  that  administration  of  jus- 
tice without  law  is  perfectly  conceivable;  that  it  has  taken  place 
and  that  it  still  takes  place  to  some  extent  in  the  most  developed 
systems.  The  most  conspicuous  example  is  oriental  justice.*  Ad- 
ministration of  justice  by  the  king  in  person  is  of  this  type.'  Martial 
law,  so-called,  is  another  example.*  Remnants  of  this  direct  appli- 
cation of  the  will  to  the  solution  of  controversies  are  to  be  found 
in  legislative  and  executive  justice  in  modern  states,  and  it  has  a 
recognized  place  in  judicial  justice  under  the  name  of  discretion 
along  the  border  line  between  law  and  morals.  Before  the  law, 
then,  we  have  justice  without  law,  and  after  the  law  and  during 

*"By  the  custom  of  the  East,  any  man  or  woman  having  a  complaint 
to  make,  or  an  enemy  against  whom  to  be  avenged,  has  the  right  of 
speaking  face  to  face  with  the  king  at  the  daily  public  audience.  *  *  * 
The  privilege  of  open  speech  is  of  course  exercised  at  certain  personal 
risk.  The  king  may  be  pleased  and  raise  the  speaker  to  honour  for  that 
very  bluntness  of  speech  which  three  minutes  later  brings  a  too  imitative 
petitioner  to  the  edge  of  the  ever-ready  blade."  Kipling,  The  Ameer's 
Homily  (In  Black  and  White,  Outward  Bound  ed.  204).  In  the  stories 
of  Harun  al  Raschid  in  the  Arabian  Nights,  one  wrongdoer  who  tells  a 
clever  story  will  go  free,  while  the  severest  penalty  is  inflicted  on  the  next 
who  adds  dullness  to  no  greater  crime.  This  is  oriental  justice  at  its  worst. 
For  an  example  showing  a  better  side  of  what  is  still  personal  as  dis- 
tinguished from  impersonal  justice,  see  Wigmore,  The  Legal  System  of 
Old   Japan,   4   Green   Bag,   403. 

"Henry  II  was  a  lawyer  as  well  as  an  administrator,  and  the  personal 
justice  to  be  had  before  him  was  the  best  of  its  class.  It  is  suggestive, 
therefore,  to  observe  the  extent  to  which  politics  dictated  his  decisions  and 
desire  to  avoid  conflict  with  the  pope  brought  about  compromises  rather 
than  judgments;  also  the  obvious  partisanship  of  the  tribunal,  the  giving  a 
private  audience  to  one  litigant  and  putting  out  of  court  the  learned  clerk 
who  suggested  points  on  the  side  of  the  other  party.  See  Pollock  and 
Maitland,  History  of  English  Law   (ist  ed.)   I,  I35-I37- 

•"Martial  law,  which  is  built  upon  no  settled  principles,  but  is  entirely 
arbitrary  in  its  decisions,  is  in  truth  and  reality  no  law."  Blackstone, 
Commentaries,  I,  413.  "Martial  law  is  neither  more  nor  less  than  the 
will  of  the  general  who  commands  the  army.  In  fact,  martial  law  means 
no  law  at  all."  The  Duke  of  Wellington,  Hansard's  Debates,  3rd  series, 
CXV,  881.  "Martial  law  is  neither  more  nor  less  than  the  will  of  the 
General  who  commands  the  army.  *  *  *  In  other  words,  the  entire 
population  of  the  country,  within  the  confines  of  its  power,  is  subjected  to 
the  mere  will  or  caprice  of  the  commander.  He  holds  the  lives,  liberty 
and  property  of  all  in  the  palm  of  his  hand.  Martial  law  is  regulated  by 
no  known  or  established  system  or  code  of  laws,  as  it  is  over  and  above 
all  of  them.  The  commander  is  the  legislator,  judge  and  executioner.'' 
In  re  E^n   (1866)    5   Blatchford,  319,  321. 
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the  evolution  of  law,  we  still  have  it  as  a  non-legal  element  under 
the  name  of  discretion/  or  natural  justice,®  or  equity  and  good 
conscience,^  or  permissible  relaxation  of  rules  with  reference  to  the 
requirements   of   individual   cases   under   certain   circumstances,^* 

^"Discretion  means  a  power  or  right  conferred  upon  them  by  law,  of 
acting  officially  in  certain  circumstances,  according  to  the  dictates  of  their 
own  judgment  and  conscience,  uncontrolled  by  the  judgment  or  con- 
science of  others."  Judges  v.  People  (N.  Y.  1837)  18  Wend.  79,  99. 
"The  discretion  of  a  judge  is  the  law  of  tyrants.  It  is  always  unknown. 
It  is  different  in  different  men.  It  is  casual  and  depends  upon  constitution, 
temper,  and  passion.  In  the  best  it  is  oftentimes  caprice.  In  the  worst  it  is 
every  vice,  folly,  and  passion  to  which  human  nature  is  liable."  Lord 
Camden,  quoted  by  Fearne,  Contingent  Remainders  (loth  ed.)  534,  n.  t. 

The  aequitas  of  civilians  {Billigkeit)  is  a  discretion  in  the  application 
of  legal  rules.  Suarez,  De  Legibus,  Lib.  II,  cap.  VI,  §§  5-13.  "To  speak 
first  of  equity,  *  *  *  it  should  be  known  that  the  words  'equity'  or 
'the  equitable'  are  used  *  *  *  in  connection  with  those  things  which 
the  rule  of  law  does  not  define  exactly  but  leaves  to  the  discretion  of  a 
good  man."  Grotius,  De  Aequitate,  Indulgentia  et  Facilitate,  cap.  I, 
§  2.  In  this  sense,  Grotius  defines  equity  as  "the  correction  of  that  wherein 
the  law  is  deficient  because  of  universality."  De  lure  Belli  et  Pacis,  II, 
26,  I.  Blackstone  has  this  in  mind  also  when  he  says :  "Equity  thus  de- 
pending, essentially,  upon  the  particular  circumstances  of  each  individual 
case,  there  can  be  no  established  rules  and  fixed  precepts  of  equity  laid 
down,  without  destroying  its  very  essence,  and  reducing  it  to  a  positive 
law.  And,  on  the  other  hand,  the  liberty  of  considering  all  cases  in  an 
equitable  light  must  not  be  indulged  too  far,  lest  thereby  we  destroy  all 
law,  and  leave  the  decision  of  every  question  entirely  in  the  breast  of  the 
judge."    Commentaries,   I,   61-62. 

"It  appears  to  me  that  a  Superior  Court,  having  equitable  jurisdiction, 
must  also  have  a  discretion,  in  certain  exceptional  cases,  to  withhold  from 
parties  applying  for  it  that  remedy  to  which,  in  ordinary  circumstances, 
they  would  be  entitled."  Lord  Watson,  in  Grahame  v.  Swan  (1882)  L.  R. 
7  A.  C.  547,  SS7- 

*E.  g.,  in  the  Austrian  Civil  Code,  Introduction,  §§  6-8,  it  is  provided 
that  if  a  rule  of  law  is  not  at  hand,  the  judge  shall  decide  in  accordance 
with  the  rules  of  law  for  similar  cases  and  according  to  the  principles 
for  analogous  rules  of  law,  and  if  these  do  not  suffice  for  a  solution,  he 
shall  decide  "according  to  the  principles  of  natural  law."  Compare  also 
section  3  of  the  Italian  Civil  Code  of  1866.  In  the  conferences  on  the 
French  Civil  Code,  we  are  told  that  in  the  absence  of  express  rule  of 
law  the  judges  should  be  governed  by  "the  rules  of  equity  which  exist  in 
the  maxims  of  natural  law,  universal  justice  and  reason."  Observations 
of  le  Tribun  Faure  upon  art.  4.  It  should  be  remembered  that  these  codes 
thought  of  the  judges  as  simply  deciding  the  particular  case,  not  as  laying 
down  any  rule  for  the  future.     See  French  Civil  Code,  art.  5. 

*"It  is  undeniable  that  courts  of  equity  do  not  recognize  and  protect 
the  equitable  rights  of  litigant  parties,  unless  such  rights  are,  in  pursuance 
of  the  settled  juridical  notions  of  morality,  based  upon  conscience  and 
good  faith."  I  Pomeroy,  Equity  Jurisprudence,  §  385.  In  such  cases  as 
refusal  to  enforce  specifically  a  hard  bargain,  the  margin  of  discretion 
is  still  considerable,  despite  the  nineteenth-century  tendency  to  reduce  the 
discretion  of  the  chancellor  to  a  minimum. 

"See  supra,  note  7.  For  modern  discussions  of  this  ae(juitas  (Billig- 
keit), see  Toullier,  Droit  civil  Frangais,  I,  §  149;  Geny,  Methode  d'inter- 
pretation,  §  163 ;  Albrecht,  Die  Stellung  dcr  romischen  Aequitas  in  die 
Theorie  des  Civilrechts;  Bekker,  Ueber  die  romische  und  die  moderne 
Aequitas,  Jahrbuch  der  internationale  Vereiningung  fiir  vergleichende 
Rechtswissenschaft    und    Volkswirthschaftslehre,    I,    337;    Schmolder,    Die 
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or  equitable  application  of  law,  of  "free  search  for  the  right."" 
Legal  history  shows  a  constant  movement  back  and  forth 
between  wide  judicial  discretion  on  the  one  hand,  and  strict  con- 
finement of  the  magistrate  by  detailed  rules  upon  the  other  hand. 
From  time  to  time  more  or  less  reversion  to  justice  without  law 
becomes  necessary  in  order,  to  bring  the  administration  of  justice 
into  touch  with  new  moral  ideas  or  changed  social  or  political 
conditions.^^  Gradually  the  ideas  introduced  in  these  periods  of 
reversion,  which  are  also  periods  of  growth,  result  in  a  new  body 
of  fixed  rules.  In  time  the  modes  of  exercising  discretion  become 
fixed,  the  course  of  judicial  action  becomes  uniform,  and  presently 
an  extreme  of  detailed  rule,  mechanically  applied,  has  succeeded 
to  an  extreme  of  judicial  freedom."  But  because  the  course  of  legal 
evolution  has  been  away  from  wide  discretion  and  toward  a  scien- 
tific body  of  rules,  it  is  not  to  be  inferred  that  the  discretionary 
element  is  destined  to  ultimate  extinction.  Some  parts  of  the  ad- 
ministration of  justice  obstinately  resist  the  attempt  to  reduce  them 
completely  to  the  domain  of  law."    We  think  of  some  of  these, 

Billigkeit  als  Grundlage  des  biirgerlichen  Rechts ;  Windscheid,  Lehrbuch 
des  Pandektenrechts,  I,  §  28.  For  theoretical  discussions,  see  Ahrens, 
Cours  de  droit  natural  (8th  ed.)  I,  177;  Lasson,  Rechtsphilosophie,  238- 
239;  Gareis,  Science  of  Law  (Kocourek's  transl.)  §  6;  Pulszky,  Theory 
of  Law  and  Civil  Society,  §  174;  Stammler,  Theorie  der  Rechtswissen- 
schaft,  134-136;  Bril,  Billigkeit  und  Recht,  Archiv  fiir  Rechts  und  Wirth- 
schaftsphilosophie,  III,  526.  Commentators  on  the  German  Civil  Code 
recognize  a  type  of  "elastic  legal  rules"  in  which  this  margin  of  discretion 
is  permissible.  Crome,  System  des  deutschen  biirgerlichen  Rechts,  L 
§  13. 

"See  Pound,  The  Enforcement  of  Law,  20  Green  Bag,  401 ;  Pound, 
The  German  Movement  for  Reform  in  Legal  Administration  and  Pro- 
cedure (with  full  bibliography).  Bull.  Comp.  Law  Bureau  Am.  Bar  Ass'n, 
I  (1908)  31;  Ehrlich,  Freie  Rechtsfindung  und  freie  Rechtswissenschaft ; 
Gnaeus  Flavius  (Kantorowicz),  Der  Kampf  um  die  Rechtswissenschaft; 
Fuchs,  Recht  und  Wahrheit  in  unserer  heutigen  Justiz ;  Oertmann, 
Gesetzeszwang  und  Richterf reiheit ;  Rumpf,  Gesetz  und  Richter ;  Briitt, 
Die  Kunst  der  Rechtsanwendung ;  Gmelin,  Quousque?  Beitrage  zur 
soziologischen  Rechtsfindung;  Kantorowicz,  Rechtswissenschaft  und 
Soziologie,  11  ff. ;  Geny,  Methode  d' interpretation ;  Van  der  Eycken, 
Methode  de  I'interpretation  juridique. 

"See  Pound,  Spurious  Interpretation,  7  Columbia  Law  Review,  379; 
Clark,  Practical  Jurisprudence,  340-379;  Pollock,  The  Expansion  of  the 
Common   Law,   107-138. 

"See  my  paper,  The  Decadence  of  E/juity,  s  Columbia  Law  Review, 
20. 

"The  law  as  to  fraud  is  an  instructive  example.  After  courts  had 
worked  out  an  elaborate  scheme  of  "badges  of  fraud"  whereby  transac- 
tions were  judged  by  a  detailed  system  of  hard  and  fast  rules,  it  be- 
came necessary  by  statute  to  make  fraud  "a  question  of  fact,"  that  is,  to 
make  it  a  question  to  be  determined  by  the  good  sense  of  the  tribunal 
applied  to  the  facts  of  each  case.  Ariz.  Rev.  St.  §  2707;  Cal.  Civ.  Code, 
§   1574;  Col.   Rev.  St.  §  2674;  Dist.  Col.  Civ.  Code,  §1120;   Idaho  Rev. 
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in  our  law,  as  presenting  cases  peculiarly  for  the  jury  and  conceal 
the  breakdown  of  our  elaborate  system  of  legal  rules  in  these  cases 
by  making  it  appear  that  no  more  than  questions  of  fact  have  been 
involved.  Other  parts  of  the  administration  of  justice,  on  the 
other  hand,  not  only  prove  susceptible  of  complete  reduction  to 
legal  rules,  but  resist  attempts  to  deal  with  them  in  any  other  way,^' 
Salmond's  remark  that  "the  proportion  between  the  sphere  of  law 
and  that  of  judicial  discretion  is  not  fixed  but  variable,""  is  true 
as  a  statement  of  legal  history,  and  is  no  doubt  true  abstractly  in 
the  sense  that  the  conditions  which  make  for  preponderance  of 
the  one  element  or  the  other  vary  with  time,  place  and  people.  Yet 
it  is  also  true  that  experience  is  pointing,  if  not  to  a  true  proportion 
between  them,  at  least  to  a  partitioning  of  the  field  of  judicial 
activity  between  them,  and  that  the  problem  is  gradually  settling 
down  to  one  of  the  respective  fields  of  two  necessary  elements  in 
the  judicial  administration  of  justice. 

In  spite  of  its  obvious  incompatibility  with  the  social  interest  in 
general  security  and  in  spite  of  experience  of  its  ill  workings  when 
applied  to  the  securing  of  social  interests  through  the  criminal  law, 
justice  without  law  is  much  hankered  after  by  the  layman.^'     It 

Codes,  §  3171;  Ind.  Burns'  Ann.  St.  §  7483;  Mich.  Comp.  L.  §  9536; 
Minn.  Rev.  L.  §  3500;  Mont.  Rev.  Codes,  §  4980;  Neb.  Comp.  St.  Ch.  32, 
§  20;  Nev.  Comp.  I^.  §  4792;  N.  Y.  Pers.  Prop.  Law,  §  26;  N.  D.  Rev. 
St.  §  6640;  Or.  Ann.  Codes  &  St.  §  551 1;  S.  D.  Civ.  Code,  §  2371;  Wash. 
Rem.  &  Bal.  Code,  §§  2292,  2303;  Wis.  St.  §  2323.  As  to  "badges  of 
fraud,''  see  Bump,  Fraudulent  Conveyances,  §§  41-68;  Waite,  Fraudulent 
Conveyances  and  Creditors'  Bills,  §§  224-244. . 

'''The  most  obvious  case  is  the  law  of  property  in  land,  particularly 
the  rules  as  to  the  construction  and  effect  of  instruments  creating  interests 
in  land.  Even  the  ordinary  process  of  judicial  law-making  works  badly 
here.  See  Gray,  General  and  Particular  Intent  in  Connection  with  the 
Rule  against  Perpetuities,  9  Harv.  Law  Rev.  242.  246;  Rogers  v.  Goodwin 
(1870)  2  Mass.  475;  Goodell  v.  Jackson  (N.  Y.  1823)  20  Johns.  693;  Harrow 
V.  Myers  (1868)  29  Ind.  469,  470;  Rockhill  v.  Nelson  (1865)  24  Ind.  422, 
424;  Smith  V.  McDonald   (1871)   42  Cal.  484. 

"First   Principles  of  Jurisprudence,  89. 

"See,  for  example,  Roger  North's  comparison  of  Turkish  and  English 
Law,  Life  of  Sir  Dudley  North,  43;  the  proposition  of  Benjamin  Austin 
for  lay  referees  to  take  the  place  of  courts  and  that  parties  should 
appear  in  person  or  by  any  friend  whether  attorney  or  not  before  such 
referees,  Honestas,  Observations  on  the  Pernicious  Practice  of  the  Law, 
25  ff.  (written  1786,  published  1819)  ;  Lafcadio  Hearn's  eulogy  of  the 
administration  of  the  old  Japanese  Law,  in  which  "judgment  was  decided 
by  moral  common  sense  rather  than  by  legal  enactment  or  precedent," 
Japan,  An  Attempt  at  Interpretation,  384-385 ;  the  conventional  commenda- 
tions of  the  administration  of  justice  by  lay  magistrates  in  Colonial  Amer- 
ica, e.  g.,  40  Am.  L.  Rev.  436-437  (but  see  the  observations  of  Parker, 
C,  J.,  in  Pierce  v.  State  (1843)  13  N.  H.  536,  557;  also  Warren,  History 
of  the  American  Bar,  136,  137)  ;  Professor  Jenks'  argument  for  lay 
judges,  Governmental  Action  for  Social  Welfare,  214-216.  Cf.  Parsons, 
Legal  Doctrine  and  Social  Progress,  37-38.    "If  there  is  such  a  thing  as 
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is  true,  this  hankering  is  more  pronounced  after  a  long  era  of  over- 
minute  rules  such  as  our  law  has  been  passing  through.  But  even 
the  American  colonists,  who  from  bitter  experience  knew  the  rela- 
tion of  hard  and  fast  legal  rules  to  liberty,  were  wont  to  pursue 
an  ideal  of  a  rude  natural  justice  dispensed  without  rule  by  a  jury 
or  by  a  plain  man.^*  Extravagant  powers  are  conceded  to  juries 
in  many  jurisdictions  because  the  application  of  rough  standards 
of  justice  and  the  appeal  to  the  emotions  involved  in  these  powers 
are  strongly  approved  by  the  public.  The  strong-willed  common- 
sense  magistrate,  who,  on  occasion,  knows  how  to  set  the  law 
aside,  is  always  popular.  There  are  other  reasons  for  this  than 
intrinsic  advantages  of  such  an  administration  of  justice.  One 
reason  is  a  wide-spread  popular  belief  that  any  one  is  competent 
to  administer  justice;  that  it  is  an  easy  task  in  which  the  opinion 
of  the  layman,  formed  for  the  one  case,  is  as  good  as  the  opinion 
of  the  lawyer,  based  upon  experience  of  many  causes  and  study  of 
the  principles  of  decision  therein.  Another  is,  perhaps,  that  exalta- 
tion of  incompetency  and  distrust  of  special  competency  in  special 
fields  which  seems  to  be  an  unhappy  by-product  of  democracy.^' 
Another  is  a  notion  of  the  popular  will  as  the  fountain  of  justice; 
a  notion  of  the  sovereign  people  administering  justice  for  each 
case  by  exercise  of  the  sovereign  will,  as  the  king  did  in  primitive 
society.  In  this  view,  we  get  an  approximation  to  popular  justice 
in  judicial  institutions  which  reflect  accurately  the  popular  impulse 
of  the  moment.''**  Still  another  reason  may  be  that  the  public  are 
able  to  appreciate  a  concrete  case  better  than  an  abstract  principle. 
But  with  all  deductions  upon  these  grounds,  there  are  certain 
advantages  in  a  free  scope  for  magisterial  discretion. 

For  one  thing,  that  the  public  believe  justice  is  done  is  no 

right  in  the  world,  let  us  have  it  sine  fuco.  *  *  *  Why  comes  it  not 
forth  in  its  own  dress?  Why  doth  it  not  put  oflf  law,  and  put  on  reason, 
the  mother  of  all  just  laws?"  Warre,  The  Corruption  and  Deficiency  of 
the   Lawes   of   England    (1649). 

"Warren,  History  of  the  American  Bar,  3,  105,  14a  In  Rhode  Island 
there  was  no  charge  to  the  jury  till  1833.  Eaton,  The  Development  of  the 
Judicial  System  in  Rhode  Island,  14  Yale  Law  Joum.  148,  153. 

"See  Faguet,  The  Cult  of  Incompetence. 

""Poindexter,  The  Recall  of  Judges,  Editorial  Review,  November,  191 1; 
Roosevelt,  The  Right  of  the  People  to  Rule,  Senate  Document  No.  473 
(1912)  ;  Gompers,  Labor's  Reasons  for  the  Enactment  of  the  Wilson  Anti- 
Injunction  Bill,  Senate  Document  No.  440  (1912).  See  the  remarks  of 
Judge  Thompson  upon  the  doctrine  in  some  states  that  jurors  are  judges 
of  the   law.    Trials,   II,   §§   2134-2136. 
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less  important  than  that  it  be  done  with  the  greatest  possible  pre- 
cision.''^ But  justice  according  to  magisterial  good  sense,  unhamp- 
ered by  rule,  is  more  apt  to  accord  with  the  moral  sense  of  the 
community,  when  administered  by  a  strong  man,  than  justice 
according  to  technical  rule.  And  one  function  of  the  administra- 
tion of  justice  is  to  adjust  the  relations  of  individuals  to  each  other 
so  as  to  accord  with  the  general  moral  sense.  Rules  in  many  of 
these  matters  are  needed  to  guide  the  weak  judge  and  to  save 
us  from  his  lack  of  will  and  lack  of  judgment.  But  these  same 
rules  may  serve  only  to  hamper  the  strong  judge  and  to  prevent 
application  of  the  full  measure  of  his  good  sense  and  sound  judg- 
ment to  the  case  in  hand.  Such  a  magistrate  may  know  how  to 
take  account  of  some  things,  which  could  not  be  included  in  a 
rule,  which  nevertheless  may  be  more  or  less  controlling  in  the 
individual  cause.  Moreover,  if,  as  some  assert,  mercy  is  part  of 
justice,^^  it  is  obviously  no  part  of  law,  which,  as  Aristotle  puts 
it,  "is  intelligence  without  passion. "^^  In  matters  of  vital  human 
concern,  especially  in  appraising  human  conduct,  this  complete 
separation  of  the  emotional  element  cannot  be  achieved.^*  The 
most  that  we  can  do  is  to  confine  it  to  its  proper  sphere  of  ques- 
tions of  conduct  and  of  the  moral  quality  of  acts  and  to  insist 
upon  divorcing  it  utterly  from  questions  of  the  delimitation  of  the 
interests  of  personality  and  of  substance  which  the  law  exists  to 
secure.  Wherever,  therefore,  within  proper  limits  this  element 
must  be  admitted,  we  must  admit  justice  without  law.  Finally, 
some  controversies  are  too  small  to  admit  of  rules.  They  must  be 
settled,  but  settlement  by  the  elaborate  machinery  of  legal  rules 
defeats  its  own  end  because  the  trouble  and  expense  of  working 
the  machinery  is  too  great  to  make  it  practicable  to  resort  thereto. 
Hence  the  plain  common-sense  man  hampered  by  few  rules  has 
long  been  our  ideal  for  petty  causes.  One  of  the  chiefest  of  the 
genuine  grievances  of  the  American  people  with  respect  to  Ameri- 
can law  is  the  breakdown  of  our  system  of  administering  justice 

^Cf.  Lord  Herschell's  remark  to  Sir  George  Jessell :  "Important  as 
it  was  that  people  should  get  justice,  it  was  even  more  important  that 
they  should  be  made  to  feel  and  see  that  they  were  getting  it."  Atlay, 
Victorian  Chancellors,  II,  460.  "Discredited  justice  is  almost  as  bad  as 
veiled  injustice."  Chalmers,  Trial  by  Jury  in  Civil  Cases,  7  Law  Quart. 
Rev.    IS,   20. 

"Lorimer,  Institutes  of  Law   (2nd  ed.)   314. 

•^Politics,   III,   16. 

**See  Chalmers,  Trial  by  Jury  in  Civil  Cases,  7  Law  Quart.  Rev.  15. 
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in  such  causes  through  failure  to  provide  the  type  of  magistrate 
to  whom  alone  this  royal  power  may  be  wisely  entrusted.^' 

So  far,  then,  as  the  function  of  law  is  merely  to  adjust  con- 
troversies peaceably,  administration  of  justice  without  law  has  its 
place.  But  this  is  no  more  than  a  small  part  of  the  function  of 
law.  Such  an  administration  of  justice  at  best  only  partly  pro- 
tects the  social  interest  in  general  security.  The  social  interest  in 
the  security  of  transactions  and  the  social  interest  in  the  security 
of  acquisitions  are  but  feebly  protected  and  may  even  be  defeated. 
The  individual  interest  of  personality  is  defeated  if  the  limits  of 
the  rights  that  secure  it  are  not  set  off  by  fixed  rule  and  main- 
tained by  a  uniform  course  of  judicial  action.  Under  an  oriental 
regime  one  must  take  many  chances  in  believing  that  his  ideas  of 
justice  will  agree  with  those  for  the  time  being  of  the  judge  or 
magistrate  when  he  passes  upon  the  matter ;  one  cannot  with  safety 
do  anything  involving  large  expenditure  of  labor  or  money  or 
extending  over  a  long  time.  With  increasing  complexity  of  affairs, 
the  bad  effects  of  such  lack  of  rule  in  the  administration  of  justice 
are  more  acute.^*  Civilization  increases  this  complexity,  and  so 
demands  law,  that  is,  rule  and  order  in  the  administration  of 
justice,  so  that  men  may  act  assuredly  with  reference  to  the  future. 
One  essential  of  the  administration  of  justice  in  a  modern  state, 
then,  is  uniformity.  Experience  has  shown  abundantly  that  this 
is  attainable  only  by  measuring  situations  and  relations,  as  they 
become  the  subjects  of  controversy,  by  reason.  To  a  certain 
extent,  the  will  of  society  as  to  the  relations  of  individuals  with 
each  other  may  be  ascertained  and  declared  in  advance.  But,  as  a 
rule,  this  is  possible  only  along  general  lines.  Hence,  for  the 
great  mass  of  causes,  uniformity  and  certainty  are  to  be  reached 
in  no  other  way  than  by  requiring  the  magistrate  to  bring  a  trained 
reason  to  bear  upon  them.  The  idea  with  which  we  meet  some- 
times, that  courts  should  administer  the  will  of  the  people  for  the 
time  being  in  each  case,  is  as  un-legal  and  opposed  to  justice  as 
the  corresponding  seventeenth-century  notion  that  in  every  case 
they  ought  to  administer  the  will  of  the  king  for  the  time  being.^^ 

"^Continental  writers  who  urge  wider  discretion  for  judges  are  recog- 
nizing that  strong  judges  must  be  part  of  the  reform.  See,  for  example, 
Grabowsky,  Recht  und  Staat,  25. 

°"For  an  example  of  failure  of  justice  without  law  in  modern  times 
see  Thayer,  Legal  Essays,  91   ("A  People  Without  Law"),  135-139. 

"Thus,  Sir  C.  Hatton  said  it  was  "the  holy  conscience  of  the  Queen, 
for  matter  of  equity  that  is  in  some  sort  committed  to  the  Chancellor." 
Spence,  History  of  the  Equitable  Jurisdiction  of  the  Court  of  Chancery, 
\,  414;  Bacon,  on  taking  his  place  as  Lord  Keeper  announced  in  his  speedi 
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If  left  to  act  freely  in  individual  cases,  without  rule  or  standard, 
no  will,  either  of  king  or  of  people,  is  sufficiently  set  and  constant 
to  insure  a  uniform  administration  of  justice.*'  Judicial  or  magis- 
terial caprice  is  incompatible  with  the  paramount  social  interest  in 
general  security. 

A  modern  community  not  only  requires  law,  but  it  requires  a 
great  deal  of  law.  In  a  crowded  world,  compromises  between  the 
activities  of  each  and  the  activities  of  his  fellows  are  necessary  at 
many  points.  Increase  in  the  possibilities  of  human  action  as  well 
as  increase  in  the  number  of  those  who  may  act  demands  increased 
limitations  upon  each  individual  in  the  interest  of  free  action  by 
other  individuals;  and  yet  such  limitations  in  reality  increase  the 
possibilities  of  effective  individual  action  by  making  division  of  labor 
possible.  Division  of  labor  cannot  exist  without  restraints  on  the 
liberty  of  each  in  the  interest  of  the  like  liberties  of  all.  But  these 
limitations,  to  achieve  their  purpose,  must  be  regulated  definitely, 
and,  as  we  have  seen,  that  means  for  practical  purposes  that  they 
must  be  regulated  by  reason.  In  other  words,  they  require  law. 
They  require  that  certainty  in  definition  and  application  involved 
in  the  administration  of  justice  according  to  law.  Accordingly, 
the  whole  course  of  development  of  society  has  shown  a  movement 
away  from  justice  without  law  and  toward  the  working  out  of  a 
scientific  and  complete  body  of  rules  for  the  administration  of 
justice.*" 

And  yet  there  are  other  interests  to  be  taken  account  of — not 
the  least  of  them,  the  social  interest  in  the  individual  moral  and 

that  the  King's  charge  was  his  lantern  to  guide  the  conduct  of  his  office. 
Works,  (Spedding's  ed.)  XIII,  182,  184;  Sir  Robert  Heath,  in  Darnel's 
trial,  laid  it  down  arguendo  that  the  duty  of  the  judges  was  to  take  the 
law  from  the  King  on  all  matters  of  royal  action  and  reminded  them  of 
the  then  royal  power  of  recall  of  judges,  saying:  "there  be  Arcana  Dei  et 
Arcana  Imperii  and  they  that  *  *  *  make  themselves  busier  with  them 
than  their  places  do  require,  they  will  make  themselves — I  will  say  no 
more,"  3  How.  State  Trials,  44 ;  Compare :  "The  supreme  court,  so  far 
as  it  is  a  purely  judicial  body, — that  is  a  body  for  hearing  and  deciding 
cases — is  simply  a  means  of  executing  the  will  of  the  state."  Smith,  Spirit 
of  American  Government,  345.  "Judges  should  be  independent  of  every 
power  on  earth  except  the  sovereignty  that  creates  them.  Meet  that  propo- 
sition of  democracy."     Manahan,  Proc.  Minn.  Bar  Ass'n,  191 1,  128. 

""Kings  generally  appointed  judges  to  carry  out  their  will  which  was 
just  defeating  the  end  for  which  the  office  ought  to  exist.  Judges  are  in 
no  sense  representatives  of  the  people  or  the  king,  or  of  any  will  whatever, 
except  so  far  as  they  take  a  place  which  the  people  or  the  king  filled 
before."    Woolsey,   Political   Science,   II,   330. 

*Saleilles,  speaking  of  the  reaction  from  the  movement  in  France 
which  threatened  to  replace  law  by  sociology,  says:  "More  and  more  the 
idea  of  law,  the  idea  of  juridical  order  and  of  juridical  security  is  gain- 
ing ground."    L'individualisation  de  la' peine  (2nd  ed.)  ii. 
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social  life.  We  have  to  administer  justice  to  a  community  of 
free-willing  men,  and  to  deal  with  relations  of  conduct  and  aspects 
of  conduct  which  require  fine  shades  and  particular  compromises 
as  well  as  the  broad  lines  and  general  compromises  which  are 
required  by  and  suffice  for  those  social  and  individual  interests 
which  are  involved  in  the  purely  economic  existence.  In  an  agri- 
cultural society,  where  the  economic  existence  is  simple,  justice 
without  law  is  at  its  best.  In  a  commercial  and  industrial  society, 
where  the  economic  existence  is  extremely  complex,  and  delimita- 
tion of  individual  interests  is  demanded  by  the  social  interest  in 
security  of  transactions  and  security  of  acquisitions,  justice  with- 
out law  is  pushed  to  the  wall  by  the  demand  for  a  maximum  of 
certainty.  Yet  the  need  of  and  the  place  for  discretion  in  the 
administration  of  justice  in  such  a  society  is  no  less  real,  as  the 
failure  of  the  attempt  to  reduce  all  things  to  rule  in  the  nineteenth 
century  has  made  manifest.  The  problem  is  not  to  discover  the 
fundamental  principles  or  ultimate  conceptions  from  which  a  com- 
plete and  perfect  body  of  rules  may  be  deduced,  but  to  define 
rightly  the  respective  provinces  of  these  two  elements  in  the 
administration  of  justice  and  to  give  to  each  its  proper  develop- 
ment in  that  province. 

II.    Justice  According  to  Law.'* 

Administration  of  justice  according  to  law  means  administra- 
tion according  to  standards,  more  or  less  fixed,  which  individuals 
may  ascertain  in  advance  of  controversy  and  by  which  all  are 
reasonably  assured  of  receiving  like  treatment.  It  means  an  imper- 
sonal, equal,  certain  administration  of  justice,  so  far  as  these  may 
be  secured  by  principles  of  decision  of  general  application. 

It  has  commonly  been  thought  that  the  ideal  is  a  perfect  system 
of  rules  by  which,  either  expressly  or  indirectly  through  rigid 
deduction  or  a  sort  of  mathematically  exact  development  of  the 
logical  content  of  what  is  expressed,  all  causes  may  be  determined 
with  an  absolute  certainty  of  like  result  in  like  cases  and  an 
absolute  assurance  that  accurate  prediction  of  the  result  may  be 
made,  if  the  facts  are  rightly  understood.'^    Experience  has  shown 

'"Pollock,  First  Book  of  Jurisprudence,  Pt.  I,  chap.  2;  Salmond,  First 
Principles  of  Jurisprudence,  90-92;  Salmond,  Jurisprudence,  §§  9-10; 
Derhogue,  Les  notions  fondamentales  du  droit  privee,  Pt.  I,  chaps.  2-3. 

"Leibniz,  Ratio  corporis  iuris  reconcinnandi,  Dutens,  Leibnitii  opera 
omnia,  IV,  3,  235 ;  "one  certain  law,  then,  must  be  established,  which,  by 
laying  down  solid  principles,  may  be  applied  to  all  the  cases  that  occur 
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that  this  ideal  cannot  be  realized.  Even  in  the  most  matured  legal 
systems  causes  arise  constantly  for  which  the  rule  must  be  made 
or  ascertained  after  the  event.  It  is  only  within  somewhat  wide 
limits,  often,  that  a  jurisprudence  of  conceptions, — that  is  a 
system  of  logical  deduction  from  fixed  legal  premises, — may  be 
made  to  insure  certainty  of  predicting  the  result  upon  given  facts.*'' 
We  have  been  wont  to  say  that  this  is  a  necessary  evil,  arising  from 
the  infinite  variety  of  human  actions  and  the  constant  changes  to 
which  all  things  are  subject ;  and  in  great  measure  so  it  is.  Even 
if  a  jurisprudence  of  conceptions  proved  equal  to  covering  all  con- 
ceivable cases,  it  would  be  intolerable,  if  adhered  to  with  absolute 
logical  consistency,  because  the  premises,  made  for  the  ends  of  one 
time,  would  prove  inadequate  to  the  ends  of  another  time.  Hence 
a  chief  objection  to  such  a  plan  for  attaining  absolute  certainty 
lies  in  its  application  to  the  conditions  of  periods  of  transition.  By 
and  large,  the  whole  course  of  legal  development  has  been  toward 
greater  certainty,  greater  precision  in  the  delimitation  of  interests 
and  definition  of  legal  standards  of  decision,  and  a  more  complete 
and  detailed  working  out  of  those  standards.  When,  in  certain 
periods  of  legal  development,  some  reversion  to  justice  without 
law  has  been  necessary,  as  a  means  of  liberalizing  an  over-rigid 
body  of  rules,  an  evolution  of  new  rules  has  always  followed  hard 
upon  its  heels.  Thus  in  Anglo-American  law  the  origin  of  equity 
may  be  referred  to  the  same  power  of  dispensing  with  the  law  in 
particular  cases  for  particular  reasons  that  afterward  helped  to 
bring  about  the  downfall  of  the  Stuarts.  Equity  began  as  a  reac- 
tion toward  justice  without  law."**  It  became  a  system  of  rules 
wherein  the  element  of  judicial  discretion  was  given  greater  play 
and  the  circumstances  of  particular  cases  were  more  attended  to 
than  the  practice  of  the  common  law  would  permit.  But  as 
soon  as  it  began  to  be  a  system,  the  scope  for  discretion  began 
to  narrow  steadily.  Hence  the  development  from  the  roguish 
equity  of  which  Selden  spoke,  which  he  said  varied  with  the  chan- 

*  ♦  *  that  is  to  say,  a  body  of  law  reduced  to  a  system,  containing 
the  whole  of  jurisprudence,  ranged  in  the  most  natural  and  convenient 
order,  with  the  general  principles  on  every  subject  and  the  consequences 
flowing  from  them."  Preface  to  the  project  of  Frederick  the  Great's 
Code,  §§  1-2;  Hegel,  Grundlinicn  der  Philosophic  des  Rechts,  §  216; 
Austin,  Jurisprudence,  Lect.  39.  See  also  Geny,  Methode  d' interpretation, 
§   10;  Cruet,   La  vie  du  droit,  61. 

''There  is  a  suggestive  discussion  of  this  point  in  Phelps,  Juridical 
Equity,    §§    183-184. 

"Salmond,  First   Principles  of  Jurisprudence,  93. 
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cellor's  foot,'*  to  Lord  Eldon's  equity,  which  was  made  up  of  doc- 
trines "as  well  settled  and  uniform  almost  as  those  of  the  common 
law,  laying  down  fixed  principles,  but  taking  care  that  they  are  to 
be  applied  according  to  the  circumstances  of  each  case."*'  The 
next  step,  namely,  to  apply  the  principles  as  fixedly  "almost"  as 
those  of  the  common  law  are  applied,  was  taken  by  American  state 
courts  at  the  end  of  the  nineteenth  century.'" 

It  was  remarked  long  ago  that  law  and  equity,  meaning  thereby 
in  part,  if  not  chiefly,  justice  according  to  law  and  justice  without 
law,  are  in  continual  progression: 

"Law  and  equity  are  in  continual  progression ;  and  the  former 
is  constantly  gaining  ground  upon  the  latter.  Every  new  and 
extraordinary  interposition  is,  by  length  of  time,  converted  into 
an  old  rule.  A  great  part  of  what  is  now  strict  law  was  formerly 
considered  as  equity,  and  the  equitable  decisions  of  this  age  will 
unavoidably  be  ranked  under  the  strict  law  of  the  next."'^ 

To  the  same  effect,  Amos  says : 

"The  alternative  appearances  of  law  and  of  equity  as  the 
mutual  checks  and  corrections  of  one  another  are  lasting  and  not 
transitory  phenomena.  However  severely  and  peremptorily  equity, 
and  all  the  arbitrary  judicial  power  implied  in  its  exercise  at  par- 

""Equity  in  law  is  the  same  that  the  spirit  is  in  religion,  what  every- 
one pleases  to  make  it,  sometimes  they  go  according  to  conscience,  some- 
times according  to  law,  sometimes  according  to  the  will  of  the  court. 
Equity  is  a  roguish  thing;  for  the  law  we  have  a  measure,  know  what 
to  trust  to ;  equity  is  according  to  the  conscience  of  him  that  is  chan- 
cellor, and  as  that  is  larger  or  narrower,  so  is  equity.  'Tis  all  one  as 
if  they  should  make  his  foot  the  standard.  For  if  the  measure  we  call 
a  chancellor's  foot,  what  an  uncertain  measure  this  would  be.  One  chan- 
cellor has  a  long  foot,  another  a  short  foot,  another  an  indifferent  foot; 
'tis  the  same  thing  in  the  chancellor's  conscience."  Selden,  Table  Talk, 
tit.  Equity  (Selden  died  1654).  In  1648,  Whitelocke,  Lord  Commissioner 
under  the  Commonwealth,  said :  "The  proceedings  in  Chancery  are 
secundum  arbitrium  boni  viri,  and  this  arbitrium  differeth  as  much  in 
several  men  as  their  countenances  differ.  That  which  is  right  in  one 
man's  eyes  is  wrong  in  another's."  Commons  Journals,  VI,  373.  "And 
namelie  for  as  moch  as  conscience  is  a  thinge  of  great  uncertaintie ;  for 
some  men  thinke  that  if  they  treade  upon  two  strawes  that  lye  acrosse 
that  they  ofende  in  conscience,  and  some  man  thinketh  that  if  he  lake 
money,  and  another  hath  too  moch,  that  he  may  take  part  of  his  with 
conscience ;  and  so  divers  men,  divers  conscience."  Replication  of  a 
Serjaunte  at  the  Lawes  of  England  to  Certain  Pointes  Alledged  by  a 
Student  of  the  said  Lawes  of  England  (temp.  Henry  VIII),  Hargrave, 
Law  Tracts,  323,  325. 

"Gee  V.  Pritchard  (1818)  2  Swanst.  402,  414.  Compare  Lord  Black- 
bum  in  Brooks  v.  Blackburn  Benefit  Society  (1884)  L.  R.  9  A.  C.  857, 
866:  "This  is  an  important  decision.  It  seems  to  be  justice;  whether  it 
is  technical  equity  is  a  question  which,  I  think,  is  not  now  before  this 
House." 

"See  many  examples  and  a  discussion  of  the  reasons  therefor  in  my 
paper,  The  Decadence  of  Equity,  5  Columbia  Law  Review,  20. 

"Millar,  Historical  View  of  the  English  Government,  II,  358. 
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ticular  epochs,  may  be  controlled  and  discredited,  there  is  reason 
to  think  its  resurrection  must  be  constantly  waited  for.  So  soon 
as  a  system  of  law  becomes  reduced  to  completeness  of  outward 
form,  it  has  a  natural  tendency  to  crystallize  into  a  rigidity  unsuited 
to  the  free  applications  which  the  actual  circumstances  of  human 
life  demand.  The  invariable  reaction  against  this  stage  is  mani- 
fested in  a  progressive  extension,  modification,  or  complete  sus- 
pension of  the  strict  legal  rule  into  which  the  once  merely  equitable 
principle  has  been  gradually  contracted."'* 

In  this  view,  justice  without  law  is  limited  to  a  perennially 
recurring  task  of  liberalization,  as  from  time  to  time  the  inevitable 
effects  of  system  are  felt  in  over-rigid  rules.  But  the  very  fact 
that  in  the  pursuit  of  certainty  and  equality  rules  become  over- 
rigid  suggests  that  there  is  more  to  be  done  than  merely  to 
rejuvenate  the  law  at  recurring  intervals.  Undoubtedly  this  must 
be  done,  and  justice  without  law  has  been  one  of  the  agencies  by 
which  it  has  been  done  in  the  past.  In  large  part,  however,  justice 
without  law  reconquers  from  time  to  time  a  legitimate  field  from 
which  law  cannot  wholly  exclude  it.'^  It  is,  therefore,  a  mistaken 
ideal  that  conceives  of  an  ultimate  reduction  of  everything  to  rule. 
Since  Savigny's  critique  of  the  eighteenth-century  projects  for 
codification,  jurists  have  given  up  the  notion  of  attaining  such  an 
ideal  through  legislation,  and  in  the  nineteenth  century  they  sought 
to  attain  it  by  an  ideal  development  of  traditional  principles  from 
which  a  certain  rule  for  every  cause  might  be  deduced  by  purely 
logical  processes.  More  recently  a  reaction  from  the  resulting 
jurisprudence  of  conceptions  has  been  in  progress  the  world  over.*" 
In  part  this  reaction  calls  for  a  freer  exercise  of  judicial  reason 

^Science  of  Law  (2nd  ed.)  57-58.  See  also  the  observations  of  Lord  Hard- 
wicke,  Letter  to  Lord  Kames  on  the  Principles  of  Equity,  Parkes,  History 
of  the  Court  of  Chancery,  501,  505-6.  But  this  prophecy  of  continual  re- 
currence to  justice  without  law  as  a  means  of  liberalization  is  not  justified 
entirely  by  the  past,  and  is  by  no  means  verified  by  the  present.  The 
law  merchant  was  a  liberalizing  element,  and  yet  it  involved  no  return  to 
justice  without  law.  The  socialization  of  law  appears  to  be  going  for- 
ward at  present  with,  at  least,  a  minimum  of  justice  without  law.  There 
may  be  liberalization  by  absorption  of  a  non-professional  element  into  the 
law,  and  yet  that  element  may  be  taken  over  and  administered  in  the  form 
of    rules. 

"Procedure  is  a  typical  example.  The  liberal  procedure  of  the  Year 
Books  grew  into  a  hard  and  fast  system  of  pleading;  the  judicial  common 
sense  of  the  eighteenth  century  and  of  the  first  part  of  the  nineteenth 
century  grew  into  a  hard  and  fast  law  of  evidence.  We  are  now  going 
back  to  discretion  in  procedure  after  sore  experience  of  the  impossibility 
of  reducing  it  wholly  to  fixed  rules. 

^'Saleilles  speaks  of  this  reaction  as  a  time  "when  jurists  were  con- 
fronted on  the  one  hand  by  unprofitable  essays  in  the  field  of  abstract  law 
and  on  the  other  hand  by  dangers  threatened  by  reformers  who,  in  their 
disregard  of  the  judicial  attitude,  were  prepared  to  replace  law  by  sociol- 
ogy." L'individualisation  de  la  peine,  preface  to  2nd  ed.  (English  transl. 
pp.   xxi-xxii). 
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than  in  the  past.  But  it  calls  also  for  a  setting  free  of  more  than 
one  part  of  judicial  administration  from  the  fetters  of  detailed 
rules.*^  In  the  preceding  section  some  reasons  were  given  for 
thinking  that  it  will  be  futile  to  seek  for  some  third  method  of 
attaining  the  ideal  of  a  complete  and  perfect  system  of  rules,  and 
for  holding  that  administration  of  justice  without  law  is  an 
essential  element  of  all  administration  of  justice.  It  is  now  in 
order  to  approach  this  question  and  the  problem  of  the  respective 
provinces  of  rule  and  discretion  from  another  side. 

Administration  of  justice  according  to  law  has  six  advantages :" 
( I )  Law  makes  it  possible  to  predict  the  course  which  the  admin- 
istration of  justice  will  take;  (2)  law  secures  against  errors  of 
individual  judgment;  (3)  law  secures  against  improper  motives 
on  the  part  of  those  who  administer  justice ;  (4)  law  provides  the 
magistrate  with  standards  in  which  the  ethical  ideas  of  the  com- 
munity are  formulated ;  ( 5 )  law  gives  the  magistrate  the  benefit  of 
all  the  experience  of  his  predecessors;  (6)  law  prevents  sacrifice 
of  ultimate  interests,  social  and  individual,  to  the  more  obvious 
and  pressing  but  less  weighty,  immediate  interests. 

It  is  unnecessary  to  say  that  the  first  of  these  advantages  is 
decisive  in  the  modern  world.  The  social  interests  in  security  of 
acquisitions  and  security  of  transactions  demand  not  only  a  peace- 
able ordering  of  society  but  quite  as  much  certainty  and  uniformity 
of  magisterial  and  judicial  action.  Where  law  brings  about  this 
certainty  and  uniformity,  labor  and  capital  may  be  spent  upon 
great  undertakings  of  a  permanent  character  with  assurance  of  the 
course  which  the  state  will  pursue  and  will  compel  others  to  pursue 
with  respect  thereto.  Hence  in  the  history  of  law,  as  Montesquieu 
pointed  out,  periods  of  commercial  and  industrial  development 
make  for  certainty.*'     The  industrial  and  commercial  world  de- 

"Upon  both  phases  of  this  reaction,  see  my  paper,  Mechanical  Juris- 
prudence, 8  Columbia  Law  Review,  605.  Perhaps  nowhere  is  this  move- 
ment away  from  rules  and  reversion  to  wide  judicial  powers  so  marked 
as  in  the  Juvenile  Courts  and  Courts  of  Domestic  Relations  which  are 
coming  to  be  so  much  in  vogue. 

"Salmond,  First  Principles  of  Jurisprudence,  90-92 ;  Salmond,  Juris- 
prudence, §  9;  Korkunov,  General  Theory  of  Law  (Hastings'  transl.)  326- 
327,   395-396. 

"L'esprit  des  lois,  liv.  XX,  chap.  i8.  Cf.  Carter,  Law:  Its  Origin, 
Growth,  and  Function,  335-336.  Hence  the  insistence  upon  certainty  as  a 
paramount  requirement  in  nineteenth-century  law.  "Uncertainty  is  the 
gravest  defect  to  which  a  law  can  be  exposed  and  must  at  whatever  cost 
be  avoided."  Hearn,  fheory  of  Legal  Duties  and  Rights,  43.  "Their  jus- 
tice or  injustice  in  the  abstract  is  of  less  importance  to  the  community  than 
that  the  rules  themselves  shall  be  constant  and  invariable."  Lord  West- 
bury  in  Ralston  v.  Hamilton  (1862)  4  Macq.  397,  405.  See  also  Lord  Cot- 
tenham  in  Lozon  v.  Price  (1840)  4  My.  &  Cr.  600,  617;  Parke,  B.,  in 
Mirehouse  v.  Rennell  (1833)   i  CI.  &  F.  527,  546. 
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mand  rules.  No  one  devotes  his  life  to  a  specialized  bit  of  labor, 
becoming  a  minute  cog  in  an  industrial  machine,  or  engages  in  com- 
plex commercial  undertakings,  or  makes  large  investments  trusting 
to  uniform  exercise  of  discretion  or  to  free  judicial  search  for  the 
right." 

The  second  and  third  advantages  are  no  less  decisive  in  modem 
society.  Political  experience  has  made  clear  abundantly  the  truth 
of  Stammler's  axiom  of  justice  through  law:  "One  will  must  not 
be  subject  to  the  arbitrary  will  of  another."*'  The  individual  in- 
terest in  personality  and  the  social  interest  in  the  individual  moral 
and  social  existence  require  precise  delimitation  of  interests  of  per- 
sonality and  judgment  of  conduct  by  standards  applied  in  accord- 
ance with  principles  of  reason.*"  If  rules  and  over-rigid  standards 
sometimes  hinder  the  judge  and  prevent  the  best  solution  of  which 
he  is  capable,  they  secure  us  against  the  well-meant  ignorance  of 
the  weak  judge  and  are  our  mainstay  against  improper  motives 
on  the  part  of  those  who  administer  justice.  Oriental  judges, 
bound  by  little  or  no  law,  are  notoriously  corrupt.*^  A  judge  tied 
down  on  every  side  by  rules  of  law  and  the  necessity  of  publicly 
setting  forth  his  reasons  upon  the  basis  of  such  rules,  cannot  do 
much  for  a  corrupter,  if  he  would.    In  consequence,  highly  formal 

**"It  may  be  that  his  decision  will  be  governed  by  'the  social  standard 
of  justice,'  but  the  essential  point  is  that  no  human  being  can  tell  how  the 
social  standard  of  justice  will  work  on  that  judge's  mind  before  the  judg- 
ment is  rendered."    Fox,  Law  and  Logic,  14  Harv.  Law  Rev.  39,  43. 

"Lehre  von  dem  richtigen   Rechte,  208. 

*"'Of  course  in  the  application  of  legal  rules  conflicts  must  occur  which 
must  be  determined  by  the  reason  of  the  judge.  *  *  *  But  the  worst 
solution  would  be  to  give  full  play  to  the  well-meant  personal  opinions  of 
the  judge  in  order  to  do  away  with  these  conflicts."  Hegel,  Grundlinien 
der  Philosophie  des  Rechts,  §  211  (Dyde's  transl.  p.  208).  An  important 
function  of  law,  in  this  connection,  is  to  insure  an  even  balance  between 
conflicting  class  interests.  "While  the  sovereign  claims  of  the  common 
welfare  are  today  admitted  in  form,  the  modern  multitude,  like  the 
aristocracy  it  has  displaced,  is  apt  to  assume  that  its  own  interest  is  neces- 
sarily identical  with  the  common  welfare.  It  threatens  at  times  to  pass 
under  the  domination  of  those  who  in  place  of  the  old  notion  that  the 
welfare  of  the  majority  should  be  subordinated  to  the  interests  of  the 
minority,  would  substitute  the  doctrine  that  the  interests  of  the  minority 
need  not  be  taken  into  account."  Jethro  Brown,  Underlying  Principles  of 
Modern  Legislation,  197.  This  is  the  justification  of  American  constitu- 
tional  law. 

"Compare  the  administration  of  justice  without  law  by  lay  magistrates 
in  Colonial  America :  "As  the  executive  functionaries  were  not  gen- 
erally lawyers,  *  *  *  they  were  not  much  influenced  in  their  decisions 
by  any  known  principles  of  established  law.  So  much,  indeed,  was  the 
law  supposed  to  depend  upon  the  favor  or  aversion  of  the  court,  that 
pre.sents  from  suitors  to  the  judges  were  not  uncommon,  nor,  perhaps, 
unacceptable."    Plumer,  Life  of  William  Plumer,  chap.  5,  p.  149. 
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and  technical  systems  are  often  prized  as  bulwarks  of  liberty,*'  and 
necessary  liberalizations  which  involve  judicial  discretion  are 
looked  upon  with  suspicion  by  those  who  would  be  expected  to 
stand  for  progress.*® 

Although  less  important,  the  fourth  and  fifth  advantages  are 
very  real.  Even  where  detailed  rules  are  impossible  from  the 
nature  of  the  case,  if  we  are  to  prevent  arbitrary  subjection  of  the 
will  of  one  to  the  will  of  another,  something  more  than  a  general 
reference  to  the  social  standard  of  justice  or  the  ethical  notions 
of  the  community  is  required.  The  law  may  furnish  standards 
where  it  cannot  furnish  rules,  and  these  standards  may  formulate 
the  social  standard  of  justice  or  the  ethical  notions  of  the  com- 
munity so  as  to  guide  the  magistrate.  More  than  this,  the  rules 
and  principles  of  the  law  contain  the  experience  of  the  past  in  ad- 
ministering justice.  No  judge  can  hope  to  have  the  experience 
which  they  involve  and  make  available.  In  this  respect  the  law 
has  been  compared  aptly  to  the  rules  and  formulas  of  the  engineer. 
The  engineer  finds  the  wisdom  and  experience  of  his  predecessors 
summed  up  in  these  formulas.  He  has  only  to  apply  them.  He 
may  never  be  able  to  discover  all  of  them  independently  for  him- 
self.   He  may  never  have  seen  some  of  them  exemplified.    He  may 

"The  Commons  petitioned  against  Chancery  ten  times  between  the 
reigns  of  Richard  II  and  Henry  VI.  See  Coke,  Fourth  Institute,  82-84; 
in  1653  the  House  of  Commons  voted  "that  the  High  Court  of  Chancery 
of  England  shall  be  forthwith  taken  away,  and  that  a  bill  be  brought  in 
for  that  purpose."  Parkes,  History  of  the  Court  of  Chancery,  149;  the 
American  colonies  obstinately  resisted  equity.  Loyd,  Early  Courts  of 
Pennsylvania,  chap.  4;  Woodruff,  Chancery  in  Massachusetts,  5  Law  Quart. 
Rev.  370;  Wilson,  Courts  of  Chancery  in  the  American  Colonies,  Select 
Essays  in  Anglo-American  Legal  History,  II,  779,  792-795.  The  ground  of 
hostility  to  equity  in  each  of  these  cases  was  substantially  that  stated  by 
the  sixteenth-century  serjeant  at  law:  "Also  me  seemeth  that  this  suit 
by  a  subpoena  is  againste  the  common  well  of  the  realme.  For  the  com- 
mon well  of  everie  realme  is  to  have  a  good  lawe,  so  that  the  subjects  of 
the  realme  maie  be  justified  by  the  same,  and  the  more  plaine  and  open 
that  the  lawe  is,  and  the  more  knowledge  and  understanding  that  the  sub- 
ject hath  of  the  lawe,  the  better  it  is  for  the  common  well  of  the  realme ; 
and  the  more  uncertaine  that  the  lawe  is  in  any  realme,  the  lesse  and  the 
worse  it  is  for  the  common  well  of  the  realme.  But  if  the  subjects  of 
any  realme  shall  be  compelled  to  leave  the  lawe  of  the  realme,  and  to  be 
ordered  by  the  discretion  of  one  man,  what  thinge  may  be  more  unknowen 
or  more  uncertaine?"  Hargrave,  Law  Tracts,  323,  325.  Compare:  "Yea, 
it  is  a  considerable  Quaere,  Whether  the  Court  of  Chancery  were  not  first 
erected  merely  to  elude  the  letter  of  the  Law,  which,  though  defective,  yet 
had  some  certainty ;  and,  under  a  pretence  of  conscience,  to  devolve  all 
causes  upon  mere  Will "  Warre,  The  Corruption  and  Deficiencies  of  the 
Lawes  of  England   (1649). 

"Thus,  Jefferson  advocated  a  rule  against  citation  of  English  decisions 
after  the  accession  of  George  III,  on  the  ground  that  it  would  get  "us  rid 
of  all  Mansfield's  innovations."  Tyler,  Letters  and  Times  of  the  Tylers, 
I.  265. 
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never  have  worked  out  a  single  formula.  Yet  by  means  of  these 
formulas  he  can  work  swiftly  and  surely.  In  the  same  way  the 
judge  can  dispatch  a  large  part  of  the  great  mass  of  litigation  that 
comes  before  him  in  the  piodern  court  with  assured  confidence  by 
applying  formulas  which  he  has  no  time  to  work  out  anew,  which, 
moreover,  he  need  not  know  how  to  reach  independently.""* 

Finally,  administration  of  justice  according  to  law  insures  that 
in  the  weighing  or  balancing  of  conflicting  interests,  the  more  valu- 
able ultimate  interests,  social  and  individual,  will  not  be  sacrificed 
to  immediate  interests  which  are  more  obvious  and  pressing  but  of 
less  real  weight.  It  provides  a  standard,  determined  in  advance  of 
controversy  upon  deliberate  and  dispassionate  review  of  all  the 
interests  to  be  secured  and  the  relative  importance  of  each  in  the 
long  run,  and  thus  opposes  an  effective  check  to  the  natural  human 
impulse  to  yield  future  interest  to  apparent  present  advantage.  In 
this  way  the  law  secures  social  interests,  such  as  the  interest  in 
security  of  social  institutions  and  the  interest  in  the  use  and  con- 
servation of  natural  media  which,  if  controversies  were  adjusted 
by  the  unfettered  will  of  the  magistrate  in  each  case,  might  be 
made  to  yield  continually  to  the  more  immediately  urgent  interests 
of  individuals."*^ 

On  the  other  hand  administration  of  justice  according  to  law 
has  certain  inherent  disadvantages.  ( i )  Certainty  and  uniformity 
are  sought  through  rules  or  through  logical  deductions  from  fixed 
principles  and  narrowly  defined  legal  conceptions.  But  rules  must 
be  made  for  cases  in  gross  and  for  men  in  the  mass.'*''  From  the 
fact  that  they  are  rules,  they  must  operate,  if  not  blindly,  at  least 
impersonally  and  mechanically.'*'  (2)  Moreover  the  science  and 
system  involved  in  a  jurisprudence  of  conceptions  carry  with  them 
a  tendency  to  make  law  an  end  rather  than  a  means,  a  tendency 

"Salmond,  Jurisprudence,  §  9 ;  Dillon,  Laws  and  Jurisprudence  of  Eng- 
land and  America,  231. 

"Thomas  Aquinas,  Summa  Theologiae,  Prima  Secundae,  q.  95,  art.  2, 
§  2  (Rickabv's  transl.). 

'"See  Maine,  Early  History  of  Institutions,  393;  Jethro  Brown,  Under- 
lying Principles  of  Modern  Legislation,   181. 

"Compare,  for  instance,  a  rule  of  property  law  with  a  "maxim"  of 
equity.  "Unlike  maxims,  they  [i.  e.  rules]  are  narrow  and  definite  in  their 
scope,  practical  and  pointed  in  their  application."  Phelps,  Juridical  Equity, 
§  178.  The  same  author  says  in  another  place:  "Maxims  are  useful  as 
standards  of  weight  and  measure  by  which  the  bearing  and  effect  of  cir- 
cumstances in  proof  can  be  tested  and  estimated.  Having  performed  this 
office,  maxims  then  stand  for  the  point  of  view  from  which  a  court  will 
finally  adju.st  its  position  to  contemplate  and  adjudge  the  case."  Id.  §  185. 
The  latter  represent  a  movement  toward  certainty  in  a  jurisdiction  that 
at  first  administered  justice  without  law. 
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to  make  what  is  a  practical  matter  over-academic  and  over-scien- 
tific. Such  a  tendency  was  very  marked  in  legal  systems  at  the  end 
of  the  nineteenth  century.  (3)  Again,  law  begets  more  law  and  a 
developed  system  has  always  produced  a  tendency  to  attempt  rules 
where  rules  are  impracticable  and  to  invade  the  legitimate  domain 
of  justice  without  law."*  (4)  Finally,  as  law  formulates  settled 
ethical  ideas  which  cannot  in  periods  of  transition  accord  with 
the  more  advanced  conceptions  of  the  present,  there  is  always  an 
element,  greater  or  less,  that  does  not  wholly  correspond  to  present 
needs  or  to  present  conceptions  of  justice. 

Connected  with  the  problem  of  rule  and  discretion,  of  justice 
according  to  law  and  justice  without  law,  is  the  problem  by  whom 
justice  is  to  be  administered.  Is  there  to  be  a  specialized  organ  of 
the  state  for  the  performance  of  the  judicial  function,  or  is  that 
function  to  be  performed  in  whole  or  in  part  by  organs  charged 
with  other  functions  as  well?  Is  there  to  be  administration  of 
justice  by  specialists  (judicial  justice)  or  by  those  who  wield  other 
governmental  powers  as  well  (legislative  justice,  executive  jus- 
tice) or  partly  by  one  and  partly  by  the  other,  and,  in  the  latter 
case,  where  shall  we  draw  the  line  between  them?  Answer  must 
be  made  to  these  questions  in  the  next  paper. 

{To  be  Continued) 

RoscoE  Pound. 
Cambridge,  Mass. 

"See  my  paper,   Mechanical  Jurisprudence,  8  Columbia   Law   Review, 
605. 


THE   INCOME   TAX    LAW    AND    DEDUCTION 
AT  THE  SOURCE. 

The  national  Income  Tax  Law  under  which  we  now  Hve  com- 
prises the  second  section  of  the  Revenue  Act  of  October  3,  1913. 
Like  its  predecessor  of  1894/  whose  existence  was  cut  short  by 
the  Supreme  Court's  decision  that  it  imposed  a  direct  tax,  and, 
not  apportioning  such  tax  among  the  States  as  required  by  the 
Constitution,  was,  therefore,  void,^  the  present  law  formed  part 
of  an  act  which  substantially  lowered  the  existing  tariff. 
The  party  in  power,  having  reduced  the  duties  upon  imports  into 
the  United  States,  felt  that  it  was  necessary  to  meet  from  some 
other  source  of  taxation  the  deficit  which  would  otherwise  follow. 
For  this  purpose  it  had  the  choice  between  an  income  tax  and  stamp 
duties.  The  latter  form  of  taxation  is  popularly  considered  as  a 
"war  tax,"  or  method  of  meeting  the  expense  of  armament ;  but  as 
a  matter  of  fact  the  income  tax  has  equally  been  resorted  to  as 
a  means  to  that  end.  During  the  Civil  War  the  United  States 
Government  imposed  an  income  tax  in  addition  to  stamp  duties, 
and  the  early  English  Income  Tax  Law  of  1806'  was,  by  its  terms, 
to  last  only  until  the  conclusion  of  the  Napoleonic  wars.  Congress, 
however,  relegated  stamp  duties  to  second  choice  as  a  means  of 
meeting  the  present  situation,  and  hence  the  second  section  of  the 
General  Revenue  Law  lays  upon  us  an  income  tax. 

The  introduction  of  a  bill  for  this  Act  into  the  House  narrowly 
succeeded  in  point  of  time  the  adoption  by  the  last  requisite  State 
of  the  Sixteenth  Amendment  to  the  Constitution  which  justified 
the  proposed  measure.  As  the  last  State  ratified  the  amendment 
as  late  as  February  of  the  current  year,  Congress  enacted  that 
for  the  present  year  the  income  should  be  computed  only  from 
March  ist  to  December  31st,  and  that  correspondingly  only  five- 
sixths  of  the  allowable  deductions  for  the  year  1913  should  be 
made. 

The  scheme  of  taxation  embodied  in  the  Act,  as  we  read  it,  is 
substantially  as  follows:  The  tax  is  upon  the  income  received 
during  the  whole  of  a  year  (with  the  exception  of  the  year  1913, 

•Act  Aug.  27,  1894,  c.  349,  §§  27-37- 

'Pollock  V.  Farmers  Loan  &  Trust  Co.  (1895)  I57  U.  S.  429,  158  U.  S. 
601. 

•46  Geo.  Ill,  c.  65. 
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as  to  which  only  ten  months  shall  be  taken).  The  income  shall  be 
computed  for  the  calendar  year  in  the  case  of  individuals  and 
partnerships.  In  the  case  of  corporations  more  latitude  is  allowed, 
the  Act  providing  that  any  such  company  may  designate  the  last 
day  of  any  month  in  the  year  as  closing  its  fiscal  year  and  shall  be 
entitled  to  have  the  tax  computed  on  the  income  of  the  period  thus 
constituted.  In  the  case  of  an  individual  and  any  corporation  whose 
fiscal  year  is  the  calendar  year,  a  return  shall  be  made  to  the  col- 
lector between  the  first  of  the  year  and  the  first  of  March  in  the 
succeeding  year.  In  the  case  of  a  corporation  whose  fiscal  year 
does  not  coincide  with  the  calendar  year,  a  return  shall  be  made 
within  sixty  days  after  the  close  of  its  fiscal  year. 

Circumstances  have  forced  the  general  public,  as  well  as  the 
Treasury  Department,  to  face  at  once  the  new  law's  most  salient, 
if  not  its  most  popular  feature,  the  so-called  system  of  collection  at 
the  source.  Upon  this  subject  the  Treasury  Department  has  issued 
two  sets  of  Regulations,  all  confined  to  this  single  phase  of  the 
Statute.  In  brief,  Congress  adopted  the  scheme  of  taxation  at 
the  source  which  has  been  used  in  England  for  a  number  of  years ; 
the  idea  being  that  if  one  person  pays  to  another  by  way  of  interest, 
rent  or  other  fixed  charge,  an  annual  or  periodical  amount,  the 
debtor  shall  deduct  and  turn  over  to  the  Government  the  amount 
requisite  to  cover  what  is  described  in  the  Statute  as  the  normal 
income  tax.  The  system  of  taxation  at  the  source  is  only  con- 
cerned with  this  normal  tax ;  the  increasing  scale  of  super  tax, 
provided  for  by  the  Statute  with  respect  to  income  exceeding 
twenty,  thousand  dollars  per  annum  and  upward,  not  being  col- 
lectible by  means  of  this  process. 

The  Act  was  signed  in  the  evening  of  the  third  day  of  October, 
and  provided  that  the  system  of  deduction  at  the  source  should 
commence  with  payments  stipulated  to  be  due  on  the  first  day  of 
the  following  month.  Thus  less  than  thirty  days  was  permitted 
to  the  Treasury  Department  to  construe  the  law,  accustom  itself 
to  a  scheme  of  taxation  with  which  the  oldest  living  man  was 
scarcely  familiar,  and  prepare  the  necessary  machinery  for  carry- 
ing into  effect  the  provisions  of  the  Act.  It  must  be  remembered 
that  on  the  first  day  of  every  month  thousands  of  dollars  of  interest 
is  paid  by  debtors  in  one  form  or  another  to  their  creditors  in  this 
country,  and  the  first  day  of  November  is  a  favorite  stipulated  time 
for  the  payment  of  semi-annual  or  quarterly  interest.  The  Act 
provided  no  method  for  collecting  the  tax  at  the  source,  except  to 
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direct  in  the  most  unequivocal  terms  that  it  should  be  deducted, 
and  it  was  for  the  Treasury  Department  to  provide  the  necessary 
machinery. 

The  Department's  labors,  thus  entailed,  resulted  in  the  first  set 
of  Regulations,  dated  October  25,  1913,  "regarding  the  deduction- 
of  the  income  tax  at  the  source  on  interest  maturing  on  bonds, 
notes  and  other  similar  obligations  of  corporations,  joint  stock 
companies  or  associations,  and  insurance  companies."  Under  these 
Regulations  the  banks  and  trust  companies  all  over  the  country 
which,  whether  as  paying  agents  for  corporations  in  meeting  the 
interest  upon  their  bonded  indebtedness,  or,  as  agents  for  their 
customers,  in  collecting  this  interest,  managed  to  arrange  their 
operations  in  connection  with  the  great  quantity  of  interest  coupons 
that  fell  due  on  the  first  of  November.  The  Treasury  followed 
this  set  of  Regulations  with  another  set  dated  October  31,  191 3, 
"regarding  the  deduction  of  the  income  tax  at  the  source  on  income 
other  than  interest  maturing  on  bonds,  notes,  and  other  similar 
obligations  of  corporations,  joint-stock  companies  or  associations, 
and  insurance  companies." 

In  eflFect,  therefore,  the  Treasury  has,  under  the  Statute,  issued 
Regulations  regarding  the  deduction  of  the  tax  at  the  source,  which, 
in  two  grand  divisions,  relate  to  (a)  the  bonds,  notes,  and  similar 
obligations  of  corporations,  and  (b)  other  cases  of  fixed  annual 
or  periodical  income,  such  as  salaries,  rent,  income  from  trust 
estates,  and  the  like. 

These  Regulations  are  entitled  to  more  than  ordinary  interest 
as  well  as  attention,  because  not  only  is  the  Act  very  obscure  in 
many  places,  but,  unlike  the  English  statutes  on  the  same  subject, 
it  wholly  abstains  from  prescribing  details  of  procedure.  In  brief, 
it  imposes  a  tax,  of  a  kind  which  is  unfamiliar  to  the  public,  and  it 
leaves  to  the  executive  branch  of  the  Government  not  only  the  task 
of  working  out  all  details  of  collecting  the  tax,  but  the  even  more 
onerous  duty  of  construing  the  Act  in  order  to  prepare  a  scheme 
of  collection.  Thus  the  Regulations  not  alone  contain  a  compre- 
hensive plan  for  collecting  the  tax  at  the  source,  as  required  by  the 
Statute,  but  they  bear  evidence  of  a  theory  of  the  Act's  meaning 
which  the  Treasury  must  have  felt  compelled  to  formulate  if  there 
were  to  be  any  regfulations  at  all.  There  was  no  time  to  make  test 
cases  for  the  courts;  the  course  must  be  set  by  a  dead  reckon- 
ing. As  furnishing  an  interpretation  of  the  Statute  these  Regfula- 
tions  are  entitled,  therefore,  to  great  weight,  apart  from  their 
intrinsic  binding  effect,  and  it  is  from  this  point  of  view  that  they 
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should  be  chiefly  regarded.  In  considering  the  possible  inter- 
pretation the  courts  may  eventually  give  to  the  Statute,  the  im- 
portance of  the  Regfulations  is  manifest,  for  it  is  an  old  principle 
that  the  contemporaneous  construction  of  a  statute  by  that  branch 
of  the  Government  upon  which  is  imposed  the  duty  of  executing 
its  provisions,  is  not  only  entitled  to  much  consideration,  but  "in  a 
case  of  doubt  ought  to  turn  the  scale."^' 

The  first  question  that  must  have  arisen  in  framing  these  Regu- 
lations was,  what  is  the  "source"  meant  by  the  Statute?  In  the 
case  of  foreign  income,  that  is,  income  payable  to  residents  or 
citizens  of  this  country  by  foreign  debtors,  all  the  Regulations  had 
to  do  was  to  follow  the  Act  in  requiring  the  first  domestic  bank 
handling  the  check  representing  interest  payment  to  deduct  the 
tax.  But  with  regard  to  the  income  received  from  domestic 
debtors,  the  Act  was  not  at  all  clear.     It  provides  as  follows : 

"All  persons,  etc.,  in  whatever  capacity  acting,  having  the  con- 
trol, receipt,  disposal,  or  payment  of  fixed  or  determinable  annual 
or  periodical  gains,  profits,  and  income  of  another  person  subject 
to  tax,  shall  in  behalf  of  such  person  deduct  and  withhold  from  the 
payment  an  amount  equivalent  to  the  normal  income  tax  upon  the 
same,"  etc.* 

Take,  under  this  language,  the  common  case  of  a  trust  estate 
which  owns  bonds  of  a  railroad  company.  The  trustee,  prior  to 
the  first  of  November  clips  the  interest  coupons  maturing  on  that 
date  and  deposits  them  with  his  bank  for  collection.  This  bank  in 
turn  sends  the  coupons  to  its  correspondent  bank  in  the  city  where 
the  corporation's  fiscal  agent  is,  and  that  bank  in  turn  presents  the 
coupons  to  the  fiscal  agent.  The  coupons  are  paid  by  the  fiscal 
agent,  the  money  is  then  transmitted  through  the  chain  of  collect- 
ing banks  to  the  bank  where  the  coupons  were  first  deposited,  and 
in  turn  that  bank  honors  the  check  of  the  trustee  for  the  amount  of 
the  coupons.  The  trustee,  thus  having  by  means  of  this  process 
obtained  the  face  value  of  the  coupons  in  money,  turns  it  over  to 
his  cestui  que  trust.  Now  within  the  literal  language  of  the  Statute 
each  of  those  persons, — the  trustee,  his  bank,  its  correspondent  bank, 
the  fiscal  agent  of  the  corporation  and  the  debtor  corporation  itself, 
— is  subject  to  the  duty  of  withholding  the  normal  tax,  because  in 
one  form  or  another  each  one  of  them  has  had  either  the  control, 
receipt,  disposal  or  pajmient  of  the  interest  money  which  represents 

^■Brown  v.  United   States    (1884)    113  U.   S.  568;   Edwards'  Lessee  v. 
Darby  (1827)   12  Wheat.  206;  United  States  v.  Hill   (1887)   120  U.  S.  169. 
*Paragraph  D. 
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the  income  of  the  cestui  que  trust.  Therefore,  while  the  Act  prob- 
ably could  not  be  construed  as  requiring  each  person  in  the  line 
to  deduct  the  tax,  yet  it  might  have  been  construed  as  making  each 
of  these  persons  liable  as  surety  for  the  others,  so  that  no  matter 
which  one  of  them  deducts  the  tax  the  others  are  bound  to  see  to 
it  that  he  pays  the  money  over  to  the  Government. 

This,  of  course,  would  be  a  hardship,  resulting  as  it  would  in 
imposing  eventually  upon  thousands  of  persons  over  the  country, — 
banks,  trustees,  trust  companies  and  what  not, — the  liability  for 
thousands  of  other  people  in  different  parts  of  the  country  paying 
to  the  government  the  normal  tax  on  money  which  had  passed 
through  their  hands  at  one  time  or  the  other  during  the  year. 
It  was,  therefore,  reasonably  within  fhe  power  of  the  Treasury 
Department,  in  framing  its  Regulations,  to  pick  out  which  one  of 
such  a  chain  of  persons  should  be  the  one  to  deduct  the  tax  and  to 
whom  the  Government  would  look.  That  the  Treasury  Depart- 
ment did,  and  its  action  in  this  respect  is  to  be  highly  commended, 
for  it  removed  what  otherwise  would  have  been  a  source  of  great 
uncertainty  if  not  of  positive  injustice. 

The  Regulations  are  very  clear  in  this  respect.  The  first  set, 
relating  to  the  interest  upon  bonded  indebtedness,  provide  that 
"for  the  purpose  of  collecting  this  tax  on  all  coupons  and  regis- 
tered interest  originating  or  payable  in  the  United  States  the 
source  shall  be  the  debtor  (or  its  paying  agent  in  the  United 
States),  which  shall  deduct  the  tax  when  same  is  to  be  withheld, 
and  no  other  bank,  trust  company,  banking  firm  or  individual 
taking  coupons  or  interest  orders  for  collection  or  otherwise  shall 
withhold  the  tax  thereon."  Those  of  October  31st,  relating  to  rent, 
etc.,  also  provide  that  "the  normal  tax  *  *  *  shall  be  de- 
ducted and  withheld  at  the  source,  and  payment  made  to  the  Col- 
lector *  *  *  by  the  Debtor  or  his  *  *  *  agent  authorized 
to  make  such  deduction  or  payment,"  and  no  subsequent  handler  of 
the  funds  shall  be  required  to  again  deduct  the  tax. 

The  Regulations  of  October  25th  prescribe  only  one  condi- 
tion to  this  relief  of  the  subsequent  fiduciary.  In  the  case  of 
interest  on  corporate  bonded  indebtedness,  the  subsequent  fiduciary 
must  see  to  it  that  when  the  debtor  corporation  pays  the  interest,  it 
shall  get  a  certificate  of  ownership  signed  by  the  owner  of  the  bonds 
upon  which  the  interest  matured,  otherwise  the  collecting  fiduciary 
shall  itself  deduct  the  tax  and  deliver  to  the  debtor  corporation  its 
own  certificate,  showing  the  fact  of  such  deduction,  and  the  name 
and  address  of  the  bondholder  or  of  the  person  presenting  the  cou- 
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pons  if  the  owner  is  not  known.  Thereupon  the  debtor  corporation 
shall  not  again  withhold  the  tax,  but  in  lieu  thereof  shall  deliver  to 
the  Government  the  certificate  of  the  collecting  bank.  Thus  the 
collecting  bank  can  relieve  itself  of  this  burden  of  deduction  by 
procuring  from  the  real  owner  of  the  bonds,  for  whom  it  is  acting, 
a  certificate  of  ownership  which  finally  reaches  the  Government 
by  way  of  the  debtor  corporation. 

Each  certificate  is  to  be  signed  by  the  person  who  is  the  actual 
or  beneficial  owner  of  the  bonds  from  which  the  coupons  were  de- 
tached and  must  show  whether  that  person  claims  to  be  exempt 
from  the  deduction  of  the  tax.  For  instance,  if  the  owner  of  the 
bonds  is  a  non-resident  alien  or  a  corporation,  that  fact  should 
be  stated  and  thereupon  the  tax  may  not  be  deducted.  If  the 
owner  of  the  bonds  is  an  individual  he  should  state  that  fact  and 
then  should  state  whether  or  not  he  claims  the  benefit  of  any  of 
the  exemptions  and  deductions  allowed  by  the  Act. 

Two  classes  of  coupon-holders  these  Regulations  declare  to  be 
exempt  from  deduction  at  the  source,  corporations  and  non-resident 
aliens.  Corporations  are  exempt  from  this  method  of  collection  on 
any  kind  of  income  by  the  plain  meaning  of  the  Statute,  because  its 
first  paragraphs'  relate  to  persons  and  in  these  paragraphs  is  in- 
cluded the  scheme  of  deduction  at  the  source,  while  the  imposition 
of  the  tax  upon  the  incomes  of  business  corporations,  joint  stock 
companies  and  associations,  and  insurance  companies,  is  covered  by 
the  paragraphs  following,^  which  provide  no  such  method.  The 
Excise  Tax  Law  of  1909,'  which,  while  in  effect  imposing  a  tax 
upon  the  income  of  corporations,  escaped  the  fate  of  the  Income 
Tax  Law  of  1894  by  being  construed  as  an  excise  tax  upon  the 
business  conducted  by  corporations  (and  not  a  tax  upon  the  in- 
come of  the  shareholders)®  worked  so  well  that  the  framers  of  the 
present  Act  were  apparently  satisfied  that  the  Government  would 
receive  its  just  due  upon  the  incomes  of  corporations  without  re- 
quiring persons  indebted  to  them  to  deduct  the  tax  at  the  source. 
For  the  like  reason  there  is  no  income  tax  upon  the  dividends  from 
the  stock  of  domestic  corporations. 

Non-resident  aliens  are  exempt  from  taxation  upon  corporate 
bonds  held  by  them,  because  under  an  opinion  rendered  by  the  At- 
torney General  to  the  Treasury  Department,  such  persons  do  not 

°A    to    F,    inclusive. 

'Paragraphs  G  et  seq. 

'Sixty-first  Congress,  ist  Sess.  (1909)  c.  6,  §38. 

*Flint  V.  Stone  Tracy  Co.  (1911)  220  U.  S.  107. 
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derive  their  income  from  "property  owned  within  the  United 
States"  or  a  "business,  trade  or  profession  carried  on  in  the  United 
States"  under  Paragraph  A  of  the  Statute."  Of  course,  such  per- 
sons are  taxable  upon  income  derived  from  any  of  the  sources  thus 
described  in  the  paragraph,  such  as  rent,  etc.,  and  such  tax  is  sub- 
ject to  collection  at  the  source. 

Here  we  should  speak  of  the  exemptions  and  deductions  al- 
lowed to  an  individual  (and  as  we  have  seen,  an  individual  as  dis- 
tinct from  a  corporation  is  the  only  person  who  is  subject  to  taxa- 
tion at  the  source).***  The  Act  provides  that  no  person  having  a 
net  income  of  less  than  $3,000  shall  be  subject  to  the  tax.**  In  this 
respect  the  exemption  allowed  is  far  greater  than  in  England,  and 
a  great  deal  may  be  said  for  and  against  this  high  exemption 
allowed  by  our  Statute,  but  this  is  no  place  for  such  a  discussion. 
In  the  case  of  a  married  man  living  with  his  wife,  $1,000  additional 
exemption  is  allowed.  If  the  gross  income  of  a  person  exceeds  this 
sum  then  he  is  allowed  the  deductions  prescribed  by  Paragraph  B 
of  the  Act,  such  as  losses  incurred  in  trade,  etc.  When  he  has 
made  these  deductions  then  he  has  his  net  income  available  for 
taxation,  and  if  that  net  income  does  not  exceed  $3,000  (or  $4,000 
in  the  case  of  a  married  man)  he  is  not  a  taxable  person.  If  it 
exceeds  $3,000  (or  $4,000)  he  is  a  taxable  person  to  the  extent 
of  such  excess. 

All  the  regulations  require  of  such  a  person  is  that  he  state 
(a)  his  ownership  of  the  bonds  from  which  the  coupons  were  de- 
tached and  (b)  whether  or  not  he  then  does  or  does  not  claim 
exemption,  the  language  provided  in  this  respect  being  "I  do  (I  do 
not)  now  claim,  with  respect  to  the  income  represented  by  said 
interest,  the  benefit  of  the  deductions,"  etc.  The  word  "now"  is 
important.  This  deduction  at  the  source  occurs  during  the  calendar 
year,  and  it  may  very  well  be  that  an  individual  at  the  time  he 
makes  his  certificate  cannot  say  definitely  whether  or  not  he  claims 
his  exemption  because  he  cannot  tell  how  his  income  will  foot  up 

'A  conclusion  eminently  sound,  as  the  decision  in  State  Tax  on  Foreign 
Held  Bonds  (1872)  15  Wall.  300,  though  limited,  has  never  been  over- 
ruled. Certainly  the  language  of  the  Statute  should  not  be  stretched  to 
cover  a  class  of  persons  not  directly  within  its  plain  meaning.  United 
States  V.  Isham  (1873)  17  Wall.  496.  An  intention  to  tax  a  thing  which 
does  not  exist  within  the  jurisdiction  should  not  be  imputed  to  a  legis- 
lative body.  Board  of  Assessors  v.  N.  Y.  Life  Ins.  Co.  (1910)  216  U.  8. 
517. 

"Partnerships  are  plainly  treated  by  the  Act  according  to  the  common 
law  conception,  as  associations  of  individuals,  and  are  consequently,  as 
the  Act  provides,  not  separately  taxable  as  to  partnership  assets. 

"Paragraph  D. 
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at  the  close  of  the  year.  Consequently  the  object  of  the  word 
"now"  evidently  is  to  prevent  any  unjust  estoppel  upon  the  tax- 
payer, or  force  him  to  any  unjust  election,  so  that  when  he  settles 
with  the  collector  after  the  first  of  the  year  he  can  claim  exemption 
despite  a  previous  abjuration. 

The  Regulations  require  that  such  a  certificate  accompany  the 
coupons,  and  are  mandatory  to  that  effect.  Consequently,  no 
debtor  corporation,  in  the  writer's  opinion,  can  safely  afford  to  pay 
even  negotiable  interest  coupons  without  exacting  a  certificate  from 
the  coupon-holder  if  he  presents  them  in  person  or  through  a  mes- 
senger. If,  on  the  other  hand,  he  presents  them  by  means  of  a 
collecting  bank  then  the  Regulations  are  clear  in  a  proviso  that  if 
the  coupons  are  not  accompanied  by  certificates,  the  "first  bank 
*  *  *  receiving  the  coupons  *  *  *  shall  deduct  and  with- 
hold the  tax  and  shall  attach  to  such  coupons  or  interest  orders  its 
own  certificate,  giving  the  name  and  address  of  the  owner  *  *  * 
with  a  description  of  the  coupons  *  *  *  also  setting  forth  the 
fact  that  they  are  withholding  the  tax  upon  them."  So  in  either 
case  the  upshot  of  the  matter  is  that  the  Government  gets  informa- 
tion as  to  the  owner  of  the  income  represented  by  the  coupons. 

The  Regulations  of  October  31,  1913,  also  make  compulsory 
the  filing  of  a  certificate.     They  provide: 

"Any  person  subject  to  the  normal  tax  *  *  *  wishing  to 
avail  himself  or  herself  of  the  exemption  *  *  *  must  file  with 
the  withholding  agent,  not  later  than  30  days  prior  to  the  day  on 
which  the  return  of  his  income  is  due,  a  notice,"  etc. 

These  Regulations  also  take  into  account  the  chain  of  liability 
which  we  have  mentioned  by  providing  that  the  debtor  corporation 
shall  be  the  source;  and  that  no  other  person  having  the  receipt, 
custody  or  disposal  of  income  shall  again  deduct  the  tax,  provided 
that  any  such  person,  other  than  the  debtor  who  has  withheld  the 
tax,  shall  file  with  the  collector  a  certificate  showing  that  the  tax 
has  already  been  withheld.  The  same  requirement  is  made  with 
respect  to  foreign  income.  The  first  bank  handling  the  check  repre- 
senting the  income  received  from  a  foreign  debtor  must  require  a 
certificate  of  ownership.  Thus  in  every  case  of  deduction  at  the 
source  the  Government  ends  by  not  only  getting  the  tax,  but  by 
knowing  whom  it  is  taxing. 

Whether  the  Government  had  a  right  to  thus  exact  certificates 
of  ownership  is  at  least  a  speculative  question.  Whether  it  will 
ever  be  a  practical  question  is  another  matter.  It  is  probable  that 
any  citizen  or  resident  of  this  country  would  hesitate  to  "bell  the 
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cat"  by  claiming  in  the  open  his  right  to  remain  in  the  dark.  The 
Regulations,  however,  may  not  continue  without  some  changes. 
The  Department  for  instance,  will  have  to  deal  with  a  certain  class 
of  non-resident  alien  bondholders.  Unlike  the  custom  prevailing 
in  America,  it  is  on  the  Continent  of  Europe  a  common  practice  to 
discount  and  trade  in  coupons  detached  from  bonds  so  that  it  may 
be  impossible  for  a  discounting  bank  to  certify  as  to  the  ownership 
of  the  bonds  from  which  its  purchased  coupons  were  detached,  or 
obtain  certificates  of  ownership  for  the  Government.  In  this  class 
of  cases,  where  the  probability  is  strong  that  none  of  the  coupons 
come  from  bonds  owned  by  taxable  persons,  it  is  submitted  that  the 
Government  can  afford  to  relax  the  rigor  of  its  present  Regulations. 
Likewise  the  suggestion  has  been  made  that  the  Department  amend 
its  Regulations  so  as  to  allow  by  some  means  or  other  all  certificates 
of  ownership  of  coupons  to  go  directly  to  the  Treasury  Depart- 
ment instead  of  passing  through  the  hands  of  the  debtor  corpora- 
tion. But  no  such  modifications,  if  made,  would  affect  the  prin- 
ciple which  the  Department  has  laid  down  in  the  present  Regula- 
tions, that  the  Government  is  entitled  to  know  the  ownership  of 
incomes  so  that  it  may  be  in  a  better  position  to  enforce  the  pro- 
visions of  the  Act  taxing  incomes. 

Has  the  Department  the  power  to  exact  such  information  from 
either  the  creditor  who  presents  his  claim  for  interest,  or  the 
debtor  who  pays  it?  That  question  we  shall  now  consider  as  it  is 
presented  by  the  present  Regulations,  which  require  the  debtor  to 
obtain  this  information  and  furnish  it  to  the  Government.  This 
raises  the  whole  issue,  because  if  the  Government  has  the  right 
to  exact  information  from  the  debtor,  it  follows  that  it  has  the  like 
power  to  extort  it  directly  from  the  creditor,  should  it  later  decide 
to  relieve  the  debtor  from  this  burden.  So  the  question  is,  are  the 
present  Regulations  lawful? 

Treasury  Regulations  can  only  have  the  force  of  law  where 
the  Statute  points  out  an  object  to  be  gained,  but  fails  to  provide 
the  particular  mode  for  obtaining  it;  on  the  other  hand  if  the 
Statute  is  express  to  one  effect,  the  Regulations  cannot  provide  to 
the  contrary." 

In  the  present  case  the  Statute  seems  fairly  express  in  giving 
the  bondholder  an  option.  He  may  file  a  claim  of  exemption  with 
his  debtor  at  the  time  he  receives  his  interest  or  he  may  let  the  tax 
be  deducted  thereon,  and  after  the  first  of  the  year,  claim  his  exemp- 

"Campbell  v.  United  States  (1882)   107  U.  S.  407- 
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tion  when  he  makes  his  personal  return  to  the  collector.^'  In 
addition  the  Statute"  requires  the  debtor,  after  deducting  the  tax, 
to  "make  and  render  a  return  *  *  *  of  the  portion  of  the 
income  of  each  person  from  which  the  normal  tax  has  been  thus 
withheld,  and  containing  also  the  name  and  address  of  such  person 
or  stating  that  the  name  and  address  or  the  address,  as  the  case 
may  be,  are  unknown,"  thus  contemplating  a  case  where  a  nego- 
tiable interest  obligation  which  is  payable  to  bearer,  such  as  a  cou- 
pon, is  presented  over  the  counter  and  the  debtor  corporation  does 
not  know  who  is  the  owner.  The  effect  of  the  Regulations  is  to 
deprive  all  interest  certificates  of  such  negotiability  as  they  may 
have  formerly  possessed  by  being  payable  to  bearer,  for  now  the 
bearer  must  disclose  his  identity. 

On  the  other  hand,  this  may  be  said  in  behalf  of  the  Regu- 
lations: They  afford  a  convenient  method  for  the  debtor  to 
ascertain  the  bondholder's  name  and  address,  so  that  it  will  not  be 
necessary  to  make  a  return  stating  that  the  name  and  address  are 
unknown.  Also,  while  the  creditor  under  the  Statute  is  given  an 
option  to  file  his  claim  of  exemption  with  the  debtor  corporation, 
the  Regulations  do  not  conflict  with  that  because  they  require,  not 
a  positive  claim  of  exemption,  but  simply,  by  the  use  of  the  word 
"now"  which  we  have  above  discussed,  a  tentative  claim.  So,  in 
effect,  it  may  be  argued  that  the  Regulations  do  not  contradict  any 
express  provision  of  the  Statute;  although  of  course  they  do  not 
carry  out  any  express  provision  of  the  Statute. 

But  it  would  seem  that  their  justification  may  be  placed  on  a 
broader  ground,  which  is  this: 

The  system  of  deduction  at  the  source  is  not  the  whole  of  the 
income  tax  scheme.  The  Act  requires  all  taxable  persons  after 
the  close  of  the  current  year  to  make  a  return  to  the  collector  of 
each  district  showing  the  net  amount  of  income  available  for  tax- 
ation, and  it  gives  the  collector  the  right  to  require  returns  from 
any  person  subject  to  the  tax.  We  might  as  well  face  the  fact  that 
the  Government  cannot  go  very  far  with  taxation  of  incomes  with- 
out being  forced  to  adopt  an  inquisitorial  system  for  discovering 
objects  of  taxation.  The  income  of  a  person  is  even  more  easily 
secreted  than  his  personal  property.  If  he  can  hide  the  physical 
evidences  of  the  principal  amount  of  his  debt,  it  is  all  the  more 
easy  to  hide  the  fact  that  he  is  receiving  income  therefrom.  It 
follows  that  any  Government  which  institutes  an  income  tax  must 

"Paragraph  E. 
"Paragraph  D. 
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also  be  prepared  to  adopt  a  system  of  espionage  which  may  at  first 
seem  shocking. 

In  England  all  this  is  recognized.  The  income  tax  "is 
more  than  any  other  form  of  taxation,  liable  to  evasion,"  is  always 
unpopular,  and  is  "inquisitorial  in  the  last  degree."^^  The  Govern- 
ment, in  its  attempts  to  ferret  out  taxable  incomes  has  recently,  if 
we  may  trust  the  writer  last  cited,  even  attempted  to  make  solic- 
itors betray  confidential  communications  from  their  clients.^®  And 
curiously  enough,  we  find  frequent  complaint  of  a  practice  which 
has  become  common  with  English  assessors,  arbitrarily  to  raise  a 
man's  assessment  so  that,  on  his  application  for  a  reduction,  he 
may  be  forced  to  disclose  the  real  state  of  his  affairs,  which  is 
identical  with  the  time  honored  custom  in  the  City  of  New  York 
in  regard  to  the  personal  property  tax. 

What  in  effect  has  happened  with  us  is  that  the  Treasury  De- 
partment has  seized  upon  this  method  of  deduction  at  the  source 
as  a  means  of  getting  information  as  to  the  number  of  people  in 
this  country  who  are  subject  to  the  income  tax.  The  Treasury  was 
evidently  moved  by  the  thought  that  if  a  man  has  an  income  he  is 
worth  watching.  While  his  taxable  income  may  not  exceed  $3,000 
this  year,  still  he  is  probably  the  type  of  man  whose  income  will 
exceed  $3,000  in  the  course  of  a  year  or  so,  and  it  is  well  to  keep  an 
eye  on  him  and  his  future.  Consequently,  the  Department  has  re- 
quired these  certificates,  and  the  justification  for  its  action  in  this 
respect  must  be  placed  on  the  broad  ground  that  by  adopting  an 
income  tax  at  all.  Congress  impliedly  conferred  upon  the  Treasury 
Department  the  power  by  every  means  within  the  scope  of  the 
Act,  to  exact  information  as  to  the  incomes  within  this  country 
that  are  subject  to  taxation. 

This  particular  method  of  inquisition  could  not  be  adopted  in 
England  because  there  the  theory  of  deduction  at  the  source  funda- 
mentally differs  from  that  which  appears  in  our  Statute.  In  the 
first  place  there  is  no  method  by  which  the  creditor  can  claim  ex- 
emption by  means  of  notice  to  the  debtor;  the  latter  deducts  the 
tax  as  a  matter  of  course,  and  the  creditor  can  claim  a  refund  only 
from  the  Government.  In  England,  wherever  there  is  a  "source" 
the  statute  imposes  the  tax  there, — it  taxes  the  debtor,  requires  him 
to  pay  it,  and  then,  to  shift  the  ultimate  burden  upon  the  creditor, 
provides  that  the  latter  shall  accept  the  deduction  as  part  payment 
upon  the  debt.    Such  a  deduction  therefore,  may  be  so  pleaded  to 

"Jarvis,   Income   Tax,   London,    1912,   pp.   xxiv,  80. 
"0/».  cit.,  9S-7. 
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an  action  for  the  debt."  The  theory  in  England  always  has  been 
that  such  a  deduction  is,  from  all  points  of  view,  a  payment  on 
account  of  the  debt,  the  statute  interposing  the  Government  as 
assignee  of  the  debt  pro  tanto}^ 

Our  statute,  on  the  contrary,  lays  the  tax  directly  upon  the 
creditor,  and  imposes  upon  the  debtor  the  duty  of  deducting  it  from 
the  interest  payment.     As  the  Supreme  Court  has  said: 

"It  is  no  pecuniary  burden  upon  the  corporation,  and  no  taxa- 
tion of  the  corporation.  The  burden  falls  on  the  creditor.  He  is 
the  party  taxed."^'* 

In  the  words  of  Mr.  Justice  Field,  the  debtor  "is  thus  made  the 
agent  of  the  Government  for  the  collection  of  the  tax."^°  The 
power  of  a  government,  whether  State  or  Federal,  to  impose  such 
a  duty  upon  the  citizen,  has  been  upheld  by  the  Supreme  Court.^^ 

In  plain  words,  the  Statute  is  express  in  imposing  upon  the 
debtor  citizen  the  duty  of  collecting,  by  means  of  deduction  from 
interest  payments,  the  tax  upon  his  creditor's  income.  The  Regu- 
lations have  laid  upon  this  citizen  turned  tax  gatherer  the  additional 
duty  of  collecting  from  the  creditor  a  statement  identifying  himself 
as  such. 

If  the  Government  can  impose  the  one  duty  upon  the  private 
citizen,  that  of  being  its  tax  collector  without  compensation,  it 
is  but  a  step  further  to  impose  the  other  duty,  being  its  census 
gatherer.  That  step  the  Regulations  have  taken.  Whether  the 
ingenuity  of  the  process  is  in  inverse  ratio  to  its  legality  is  a  ques- 
tion for  the  future ;  but  not,  it  would  seem,  a  very  serious  question. 

'"Tinckler  v.  Prentice  (1812)  4  Taunt.  549;  Franklin  v.  Carter  (1845) 
I   C.  B.  750. 

^*Re  Sturmey  Motors  Ltd.  L.  R.  [1913]  i  Ch.  16.  It  follows  that  while 
a  tenant  can  recover  the  amount  paid  for  the  tax  on  the  common  counts 
if  the  landlord,  disregarding  the  fact  of  the  deduction,  has  evicted  him  for 
non-payment  of  the  rent  in  full,  Graham  v.  Tate  (1813)  i  M.  &  S.  609, 
he  cannot  sue  the  landlord  on  the  common  counts  for  money  paid  on 
account  of  the  tax,  if  he  has  paid  the  rent  next  accruing  in  full,  without 
deduction.  Denby  v.  Moore  (1817)  i  B.  &  Aid.  123;  Gumming  v.  Bed- 
borough  (1846)  15  M.  &  W.  438;  Spencer  v.  Parry  (1835)  3  Ad.  &  El.  331. 
The  point  is  thus  put  by  Piatt,  B :  "This  tax  is  assessed  upon  the  occupier ; 
he  is  bound  to  pay  it;  and  the  tenant's  remedy  is  to  recompense  himself 
out  of  the  next  rent.  The  money  paid  by  him  for  the  tax  is  paid  in  part 
satisfaction  of  the  rent;  and  how  can  money  paid  in  part  satisfaction  of 
the  rent,  be  paid  to  the  use  of  the  landlord?"  Gumming  v.  Bedborough, 
supra. 

"United  States  v.  B.  &  O.  R.  R.  (1872)   17  Wall.  322. 

"United  States  v.  Erie  R.  R.  Go.   (1882)   106  U.  S.  327,  331. 

*'United  States  li.  B.  &  O.  R.  R.,  supra;  First  Nat.  Bank  v.  Kentucky 
(1869)  9  Wall.  353;  Gumming  v.  Merchants  Nat.  Bank  (1879)  loi  U.  S. 
153- 
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Undoubtedly,  if  left  undisturbed,  this  plan  is  bound  to  achieve 
its  purpose  of  getting  revenue  for  the  Government.  And  if  it 
should  ever  be  judicially  determined  that  the  Regulations  are  not 
justified  by  the  Statute,  then  it  would  be  better  to  amend  the 
Statute  than  to  do  without  the  Regulations,  if  the  Government 
desires  that  the  Statute  should  fulfill  its  purpose  of  producing 
revenue, 

Garrard  Glenn. 
New  York. 
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NOTES. 


Duty  of  Banks  Receiving  Trust  Checks.^ — The  treasurer  of  a 
corporation  duly  authorized  to  sign  its  checks,  presents  for  deposit  in 
his  individual  account  in  the  K  bank  a  corporate  check  drawn  by  him- 
self to  his  own  order.  Should  the  bank  receive  it  in  view  of  the 
natural  suspicion  which  attaches  to  the  transaction  on  account  of 
the  depositor's  fiduciary  character?  On  the  theory  of  constructive 
trusts  the  lower  New  York  Courts  have  held  that  the  form  of  the  check 
in  connection  with  the  fact  of  deposit  in  the  individual  account  casts 
a  "shadow"  over  the  transaction  which  imposes  upon  the  bank  the 
duty  of  inquiry  if  it  is  to  save  itself  from  liability  as  a  participator 

*See  II  Columbia  Law  Review  428;  10  C(h.umbla  Law  Review  162. 
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in  the  breach  of  trust.^  The  burden  which  will  be  imposed  upon 
bankers  if  this  ruling  is  upheld  is  so  sweeping  and  novel  as  to  war- 
rant an  investigation  of  the  principles  involved. 

There  exists  a  broad  distinction,  overlooked  in  many  of  the  cases,  be- 
tween the  duties  of  a  transferee  of  negotiable  paper  and  the  duties  of 
transferee  of  other  property.*  According  to  the  established  standards 
of  the  law  merchant,  adopted  to  promote  the  free  negotiability  of  com- 
mercial paper,  an  assignee  of  such  an  instrument  before  maturity, 
paying  value,  without  notice  of  infirmity  in  title  or  consideration, 
is  deemed  to  be  a  purchaser  in  good  faith;  and  to  deprive  him  of  that 
character  it  is  not  enough  that  he  neglected  to  make  the  inquiry 
which  under  the  circumstances  a  prudent  man  would  or  ought  to  have 
made.  It  is  not  a  matter  of  negligence,  but  of  bad  faith,*  as  evi- 
denced by  guilty  knowledge  or  wilful  ignorance.'*  The  same  lenient 
rules  of  the  law  merchant  as  to  hona  -fides  applicable  to  any  holder 
of  a  negotiable  instrument  should  govern  the  conduct  of  a  bank  in 
taking  a  check  presented  for  deposit.  And  since  it  is  obvious  that 
the  position  of  the  bank  cannot  be  judged  by  two  standards  in  the 
same  transaction,  it  would  seem  that  the  standard  of  the  law  merchant 
and  not  that  of  equity  should  prevail.  To  illustrate,  in  the  case  under 
consideration,  the  conduct  of  the  treasurer  was  consistent  with  both 
a  lawful  and  an  unlawful  purpose.  If  the  K  bank  received  the  check 
honestly  believing  that  it  was  authorized,  or  that  so  much  of  the  per- 
sonal account  was  to  be  used  for  corporate  purposes,  its  hona  fides 
could  not  be  questioned.  And  on  the  refusal  of  the  C  bank,  on  which 
the  check  was  drawn,  to  make  payment,  the  K  bank  could  have  re- 
covered against  the  corporation.®  It  is  inconceivable  that  a  court  would 
hold  consistently  with  the  above  rule  that  because  the  circumstances 

^Niagara  Woolen  Co.  v.  Pacific  Bank  (N.  Y.  1910)  141  App.  Div.  265; 
Spaulding  v.  Kelly  (N.  Y.  1887)  43  Hun  301.  But  there  is  an  important 
distinction  between  these  decisions  and  the  authorities  upon  which  they 
rely.  For  one  who  receives  a  trust  check  in  payment  of  a  personal  debt 
of  the  fiduciary  must  have  far  greater  reason  for  believing  that  this 
is  an  unauthorized  transaction  than  one  who  gives  cash  or  credit ;  since 
in  the  latter  case  it  is  fair  to  presume  that  the  proceeds  will  be  used 
by  the  trustee  in  furtherance  of  the  trust. 

'In  general,  one  who  is  put  upon  inquiry  by  the  circumstances  of  the 
transfer  is  chargeable  with  notice  of  all  the  facts  which  a  reasonable 
inquiry  would  have  disclosed.  First  Nat.  Bank  v.  Broadway  Bank  (1898) 
156  N.  Y.  459,  468;  Leake  v.  Watson  (1890)  58  Conn.  332,  351. 

'Uniform  Negotiable  Instruments  Act  §§  51-56;  Negotiable  Instru- 
ments Law  of  New  York  §§  90-95 ;  Cheever  v.  Pittsburgh,  etc.  R.  R. 
(1896)  ISO  N.  Y.  59;  Smathers  &  Co.  v.  Toxaway  Hotel  Co.  (N.  C.  1913) 
78  S.  E.  224. 

'Merchants  Nat.  Bank  v.  M'Neir  (1892)  51  Minn.  123;  Amer.  Ex.  Nat. 
Bank  v  .N.  Y.  Belting  Co.   (1896)   148  N.  Y.  698. 

•Doe  V.  Northwestern  Coal  &  Transportation  Co.  (C.  C.  1896)  78  Fed. 
62,  68;  Batchelder  v.  Central  Nat.  Bank  (1905)  188  Mass.  25;  Fillebrown  v. 
Hayward  (1906)  190  Mass.  472;  Safe  Dep.  Co.  v.  Diamond  Bank  (1900) 
ip4  Pa.  334;  Hebberd  v.  Southwestern  Land  &  Cattle  Co.  (1896)  55  N.  J. 
Eq.  18.  Some  courts  hold  that  a  corporate  note  drawn  to  the  order 
of  the  officer  signing  it  is  ipso  facto  non-negotiable.  It  must  follow  that 
the  holder  is  not  only  remediless  against  the  corporation,  but  holds  as  a 
constructive  trustee  for  its  benefit.  Chem.  Nat.  Bank  v.  Wagner  (Ky. 
1892)  20  S.  W.  535;  Smith  V.  Immigration  Ass'n.  (1889)  78  Cal.  289;  see 
Wilson  V.  Metropolitan  Elevated  Ry.  (N.  Y.  1887)  14  Daly  171,  affirmed 
(1890)    120  N.  Y.   145. 


NOTES.  729 

under  which  the  check  was  acquired  might  have  aroused  the  suspicions 
of  a  prudent  man,  the  corporation  is  in  turn  entitled  to  recover  the 
amount  of  the  check  from  the  K  bank.'^  Such  a  determination  would 
override  the  uniform  rules  of  the  law  merchant  and  would  hopelessly 
confuse  the  standards  of  a  banker's  duty.  On  the  other  hand,  if  the 
treasurer's  conduct  had  been  clearly  inconsistent  with  his  fiduciary 
character,*  as  for  example  if  he  had  pledged  the  check  as  security 
for  a  personal  loan,*  or  given  it  in  payment  of  his  personal  debt  to 
the  bank,^o  and  the  latter  had  received  it  without  reasonable  inquiry, 
it  would  have  been  guilty  of  bad  faith  as  a  matter  of  law,^^  in  as- 
suming that  a  general  agent  can  occupy  a  position  adverse  to  his 
principal.  ^2 

On  the  principal  question,  the  New  York  Court  of  Appeals  avoided 
making  a  direct  decision  by  holding  that  even  if  the  circumstances 
did  put  the  K  bank  on  inquiry,  it  had  fulfilled  its  duty  when  it  pre- 
sented the  check  to  the  C  bank  and  received  payment.  The  decision 
rested  on  the  theory  that  a  bank  of  deposit  is  the  agent  of  the  deposi- 
tor to  determine  the  validity  of  its  checks.^^ 

The  corporation  then  sued  the  C  bank  in  the  federal  court  and 
was  again  denied  relief.  Havana  Central  B.  R.  v.  Central  Trust  Co. 
(C.  C.  A.  1913)  204  Fed.  546.  The  court  argued  that  although  the  K 
bank  might  have  been  liable  by  virtue  of  its  knowledge  of  the  circum- 

'The  English  test  of  a  bank's  liability  in  such  cases  seems  to  be  the 
intention  of  the  bank  to  benefit  itself,  and  actual  benefit  is  disregarded. 
Shields  v._  Bank  of  Ireland  Ir.  R.  [1901]  i  Ch.  222;  Coleman  v.  Bucks  & 
Oxon  Union  Bank  L.  R.  [1897]  2  Ch.  243.  And,  generally,  in  view  of  the 
rule  that  a  bank  cannot  refuse  payment  of  its  depositor's  checks  on  the 
ground  that  it  suspects  an  intended  breach  of  trust,  the  bank  is  not  liable 
if  the  check  has  once  been  received  in  good  faith,  even  if  it  subsequently 
learns  that  the  depositor  is  using  the  funds  for  personal  purposes.  Gray 
V.  Johnston  (1868)  L.  R.  3  Eng.  &  Ir.  App.  Cas.  i;  Walker  v.  Manhattan 
Bank  (C.  C.  1885)  25  Fed.  247;  Bank  of  England  v.  Parsons  (1800)  5  Ves. 
Jr.  665;  Keane  v.  Robarts  (1819)  4  Madd.  332. 

*See  Squire  v.  Ordman  (1909)  194  N.  Y.  394. 

'Shaw  V.  Spencer  (1868)  100  Mass.  382;  Hanover  Bank  v.  Amer.  Dock 
&  Trust  Co.  (1896)  148  N.  Y.  612. 

"Gerard  v.  McCormick  (1891)  130  N.  Y.  261;  Ward  v.  City  Trust  Co. 
(1908)  192  N.  Y.  61;  Pannell  v.  Hurley  (1845)  2  Coll.  C.  C.  241.  Similarly 
the  bank  cannot  set  off  a  trust  asset  in  its  hands  against  the  personal 
indebtedness  of  the  trustee.  Bundy  v.  Monticello  (1882)  84  Ind.  119;  Nat. 
Bank  v.  Ins.  Co.  (1881)  104  U.  S.  54;  Bodenham  v.  Hoskyns  (1852)  2 
DeGex  M.  &  G.*  903. 

"Commercial  bad  faith  is  almost  invariably  imputed  to  one  who  takes 
a  corporate  check  in  satisfaction  of  the  personal  debt  of  the  officer  who 
draws  it.  Wolff e  v.  State  ( 1885)  79  Ala.  201 ;  Rochester  etc.  Co.  v. 
Favour  (1900)  164  N.  Y.  281;  contra  Montvale  v.  People's  Bank  (1907) 
74  N.  J.  L.  464;  Huie  v.  Allen  (N.  Y.  1895)  87  Hun  516. 

"Huffcut,  Agency  (2  ed.)  iii;  Campbell  v.  Mfrs.  Nat.  Bank  (1902) 
■67  N.  J.  L.  301.  But  if  an  express  or  implied  authority  in  fact  existed, 
the  holder  of  the  note  can  recover  despite  his  failure  to  make  inquiry. 
Hanover  Bank  v.  Amer.  Dock  &  Trust  Co.,  supra;  see  Bank  v.  Amer. 
Dock  &  Trust  Co.  (1894)  143  N.  Y.  559;  cf.  Goshen  Nat.  Bank  v.  State 
(1894)   141  N.  Y.  379. 

"Havana  Central  R.  R.  y.  Knickerbocker  Trust  Co.  (1910)  198  N.  Y. 
422,  reversing  135  App.  Div.  313.  No  authority  was  cited  or  has  been 
found  for  the  proposition  that  a  bank  is  in  any  respect  an  agent  of  the 
depositor   in   determining  the   validity   of  his  checks. 
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stances,  the  C  bank,  which  had  only  the  check  before  it,  and  no  in- 
timation of  the  private  purpose  for  which  it  was  used,  was  pro  tanto 
discharged  of  its  liability  to  the  corporation  by  the  payment  of  the 
check.  But  a  banker  paying  the  checks  of  his  corporate  depositor  is 
merely  fulfilling  the  contract  between  them,  and  cannot  invoke  the 
lenient  rules  of  the  law  merchant  to  vary  its  terms.  He  has  agreed 
to  pay  only  authorized  checks  properly  drawn.^*  In  the  present  in- 
stance, the  check  upon  its  face  was  open  to  suspicion:  first  as  to 
whether  the  treasurer  had  authority  to  draw  checks  in  such  a  form; 
and  second,  as  to  whether  the  proceeds  had  been  used  for  an  author- 
ized purpose.  In  such  circumstances  the  failure  to  inquire  as  to 
the  agent's  actual  authority  should  throw  upon  the  bank  the  responsi- 
bility for  resulting  loss.^"* 


Valuation  as  Going  Concern  in  Eate  Requlation. — It  is  no  longer 
open  to  dispute  that  a  public  service  corporation  is  entitled  to  charge 
for  its  services  rates  which  will  bring  a  fair  return  on  a  fair  valuation 
of  ita  property.^  But  in  estimating  fair  valuation  many  difficult  prob- 
lems must  be  solved,  among  them  whether  value  as  a  going  concern 
should  be  considered.  This  element  is  included  in  valuing  property 
for  purposes  of  taxation,'  and,  also,  by  the  great  weight  of  authority, 
in  determining  its  value  for  purposes  of  condemnation  or  purchase,^ 
but  there  seems  to  be  some  confusion  as  to  the  propriety  of  admitting 
it  in  rate  cases. 

According  to  the  prevailing  view,  "going  value"  should  properly  be 
considered,  in  fixing  rates,  as  an  element  of  value  entirely  distinct  from 
the  tangible  property  of  the  corporation.*  During  the  first  years  of  its 
existence,  a  company  makes  little  or  no  return  on  liie  money  invested. 

"See  Morse,  Banks  and  Banking  (4  ed.)  ch.  XX;  Farmer's  Loan  & 
Trust  Co.  V.  Fidelity  Trust  Co.  (C.  C.  A.  1898)  86  Fed.  541. 

"Town  of  East  Hartford  v.  Amer.  Nat.  Bank  (1882)  49  Conn. 
539;  Dowden  v.  Cryder  (1893)  55  N.  J.  L.  329;  see  Tiffany,  Agency  197, 
216. 

•Smyth  V.  Ames  (1897)   169  U.  S.  466. 

*State  ex  rel.  Foster  Lumber  Co.  v.  Williams  (1904)  123  Wis.  61,  68; 
see  Galveston,  Harrisburg,  etc.  Ry.  v.  Texas  (1908)  210  U.  S.  217.  The 
same  rule  applies  to  valuation  for  purposes  of  taxation  and  of  rate 
regulation.  See  State  v.  Savage  (1902)  65  Neb.  714,  755;  Spring  Valley 
Water  Works  v.  San  Francisco  (C.  C.  1908)  165  Fed.  667,  692. 

•Omaha  v.  Omaha  Water  Co.  (1909)  218  U.  S.  180,  202;  Gloucester 
Water  Co.  v.  Gloucester  (1901)  179  Mass.  365,  382;  Norwich  Gas  & 
Electric  Co.  v.  Norwich  (1904)  76  Conn.  565,  576;  Monongahela  Water 
Co.'s  Case  (1909)  223  Pa.  323;  but  see  Bristol  v.  Bristol  &  Warren  Water- 
works (1901)  23  R.  L  274.  The  reasoning  in  these  cases  also  applies 
to  rate  cases.  But  see  Brunswick  Water  District  v.  Water  Co.  (1904) 
99  Me.  371 ;  Omaha  v.  Omaha  Water  Co.,  supra.  It  makes  no  difference 
whether  an  investor  is  deprived  of  a  return  on  his  investment  through 
failure  to  compensate  him  in  condemnation  proceedings  for  initial  losses, 
or  by  a  refusal  to  allow  him  to  recoup  his  losses  through  a  subsequent 
higher  rate  of  return.  In  either  case  he  is  deprived  of  his  property  without 
due  process  of  law.    See  13  Columbia  Law  Review,  589. 

*Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver  (1911)  29  Okla.  429,  443;  Des 
Moines  Water  Co.  v.  City  of  Des  Moines  (C.  C.  1911)  192  Fed.  193; 
Venner  v.  Urbana  Waterworks  (C.  C.  1909)  174  Fed.  348;  see  Long  Branch 
Comm.  V.  Tintern  Water  Co.  (1905)  70  N.  J.  Eq.  71,  84,  affirmed  (1907) 
71  N.  J.  Eq.  790. 
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There  are  three  possible  methods  of  dealing  with  this  loss.  It  might 
be  capitalized,  and  additional  stock  issued  thereon  to  existing  share- 
holders. This  would  compel  the  shareholders  to  bear  the  loss,  and 
would  result  in  driving  investors  from  this  important  field.  Again,  an 
initial  rate  might  be  charged,  sufficient  to  prevent  loss  of  income. 
This  is  obviously  impracticable,  for  such  a  rate  charged  by  a  new  and 
untried  company  would  be  prohibitive  to  customers.  The  third  possi- 
bility is  to  charge  a  reasonably  higher  rate  after  the  business  is  estab- 
lished in  order  to  cover  the  initial  loss  of  income.  This  would  dis- 
tribute the  loss  among  the  subsequent  customers  without  unduly 
burdening  anyone,  and  would  be  a  just  and  practicable  method  of 
obviating  the  difficulty.^  In  fixing  rates  this  additional  charge  should 
be  allowed  as  a  return  on  the  separate  element  of  value  due  to  the 
fact  that  the  company  is  a  going  concern,  as  was  done  in  two  recent 
cases.  People  ex  rel.  King's  County  Lighting  Co.  v.  Wilcox  (App. 
Div.  1913)  141  N.  Y.  Supp.  677,  and  Public  Service  Gas  Co.  v.  Board 
of  Public  Utility  Comm'rs.    (N.  J.  1913)  87  Atl.  651. 

Some  courts,  however,  while  admitting  that  value  as  a  going  con- 
cern should  be  considered  in  estimating  fair  valuation,  deny  that  it  is 
a  separate  and  distinct  element,  and  recognize  it  merely  as  enhancing 
the  value  of  the  tangible  property.®  These  authorities  take  into 
account,  as  constituting  "going  value,"  the  fact  that  the  company  is  a 
working  unit,  with  established  connections  and  a  well-tried  system,^ 
but  refuse  to  include  the  element  of  initial  loss  of  income,  which 
should  clearly  be  considered. 

Still  other  authorities  exclude  "going  value"  entirely  from  consid- 
eration,* mainly  on  the  ground  of  difficulty  in  ascertaining  the  amount 
at  which  this  value  should  be  estimated.  From  a  practical  point  of 
view  there  is  much  cogency  in  this  argument,  but  the  difficulty  men- 
tioned is  by  no  means  insurmountable.  Value  as  a  going  concern  is 
equal  to  the  cost  of  establishing  a  business,  which  may  properly  be 
estimated  as  the  difference  between  the  income  which  the  company 
should  have  received  and  the  amount  which  it  actually  did  collect  from 
rates  charged  prior  to  the  time  when  a  paying  basis  was  reached.  The 
former  amount  is  what  would  have  been  earned  prior  to  the  time  when 
the  concern  began  to  pay  by  the  same  money  at  contemporary  current 
rates.^  Objection  has  been  made  to  this  method  that  bad  management 
may  have  caused  the  early  deficiency  of  income  or  the  current  rates 

'See  Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver,  supra;  13  Columbia  Law 
Review,  567,  587;  Metropolitan  Trust  Co.  v.  Houston  &  T.  C.  Ry.  (C.  C. 
1898)  90  Fed.  683. 

'Spring  Valley  Water  Co.  v.  San  Francisco  (C.  C.  1911)  192  Fed. 
137,  166;  see  Nat'l.  Waterworks  Co.  v.  Kansas  City  (C.  C.  A.  1894)  62 
Fed.  853,  864. 

'See  Spring  Valley  Waterworks  v.  San  Francisco  (C.  C.  1903)  124  Fed. 
574- 

*Cedar  Rapids  Water  Co.  v.  Cedar  Rapids  (1902)  118  la.  234,  262;  see 
Contra  Costa  Water  Co.  v.  Oakland  (1911)  159  Cal.  323,  338;  Consoli- 
dated Gas  Co.  V.  City  of  New  York  (C.  C.  1907)   157  Fed.  849,  872. 

•This  method  has  been  approved  by  the  Wisconsin  Railroad  Commis- 
sion, and  is  generally  known  as  the  "Wisconsin  rule."  Of  course,  profits 
made  since  the  company  reached  a  paying  basis  must  be  considered  to 
offset  initial  loss  of  income.  See  Whitten,  Valuation  of  Public  Utilities, 
520;   Floy,  Valuation  of  Public  Utility   Properties,   143. 
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may  have  been  abnormally  high/"  but  whether  these  circumstances 
existed  may  be  discovered  in  actual  cases  and,  if  so,  allowance  may  be 
made  for  them. 

Another  method  frequently  employed  is  "the  comparative  plant 
method,"  which  defines  "going  value"  as  the  "value  of  a  created  in- 
come" or  the  difference  in  earnings  of  the  plant  in  question  and  the 
probable  earnings  of  a  hypothetical  plant,  with  all  its  business  to 
acquire,  between  the  time  of  valuation  and  that  time  in  the  future 
when  their  revenues  shall  become  equal,^^  To  apply  this  method  to 
rate  cases,  however,  is  reasoning  in  a  circle,  as  the  earnings  of  the 
hypothetical  plant  will  depend  on  the  rate  of  return  allowed  by  those 
now  fixing  the  rates.^'* 

At  any  rate,  should  none  of  the  generally  accepted  methods  of  cal- 
culating "going  value"  appear  satisfactory,  since  this  value  is  obvi- 
ously real,  a  practical  solution  would  be  to  place  the  burden,  of  estimat- 
ing it  on  the  corporation  whose  rates  are  under  consideration,  and  to 
allow  "going  value"  to  be  included  in  a  fair  valuation  of  its  property 
to  such  an  extent  as  it  is  accurately  shown  to  exist.^* 


Freedom  of  the  Press  and  the  Injunction. — It  is  quite  evident 
that  no  new  principles  of  liberty  were  intended  to  be  set  forth  by  the 
First  Amendment,^  and  that,  however  enticing  a  philosophical  theory 
of  freedom  of  the  press  and  of  speech  may  be,  the  guaranty  must  be 
construed  with  reference  to  the  common  law  which  gave  it  birth.^  When 
Blackstone  declared  in  1769  that  the  liberty  of  the  press  consisted  in 
placing  no  previous  restraints  upon  publications,  he  was  not  laying 
down  a  new  principle  of  constitutional  theory,  but  merely  stating  what 
he  believed  to  be  the  existing  law.*  Apparently  his  generalization 
was  too  broad.  Injunctions  against  the  infringement  of  a  copyright 
were  not  infrequent  in  his  day.*  He  could  not  have  intended,  there- 
fore, to  declare  that  the  press  was  not  subject  to  the  writ  of  injunction. 
In  most  if  not  all  state  constitutions,  even  where  the  form  of  the 
guaranty  is  that  every  person  may  freely  publish  his  sentiments  on 

"See  Spring  Valley  Water  Co.  v.  San  Francisco  (C.  C.  1908)  165.  Fed. 
667,  692;  Contra  Costa  Water  Co.  v.  Oakland,  supra. 

"Whitten,  Valuation  of  Public  Utilities,  500;  Floy,  Valuation  of  Pub- 
lic Utility  Properties,  151. 

"Whitten,  Valuation  of  Public  Utilities,  513,  515. 

"See  Spring  Valley  Water  Works  v.  San  Francisco  (C.  C.  191 1)  192 
Fed.   137,   166;  Contra  Costa  Water  Co.  v.  Oakland,  supra. 

'See  Hamilton  in  the  Federalist,  No.  84  (Ford's  ed.)  575  n. 

*It  was  early  contended  that  the  First  Amendment  broadened  the  com- 
mon law  liberty,  see  2  Tucker,  Bl.  Comm.  Appendix,  Note  (G)  11-30. 
More  recently  this  view  has  been  elaborated  by  Schroeder,  Obscene 
Literature  and  Constitutional  Law,  ch,  8-1 1.  It  is,  however,  based  on  a 
false  major  premise  by  which  the  guaranty  is  given  a  literal  interpreta- 
tion instead  of  the  significance  it  bore  to  the  framers.  See  Hirsch,  Liberty 
of  the  Press,  ch.  2. 

'Similarly,  De  Lolme  wrote  in  1773  that  no  judges  were  authorized  to 
take  notice  of  writings  intended  for  the  press.  De  Lolme,  Constitution  of 
England  (Ed.  1790)  Bk.  2,  p.  297. 

^Blackwell  v.  Harper  (1740)  2  Atk.  93;  Macklin  v.  Richardson  (1770) 
Amb.  694. 
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all  subjects,  being  responsible  for  the  abuse  of  that  liberty,  the  same 
defective  generalization  is  present.^  In  the  recent  case  of  Schwartz  v. 
Edrington,  Jvdge  (La.  1913)  62  So.  660,  it  was  held  that  such  a  pro- 
vision did  not  prohibit  the  issuance  of  an  injunction  restraining  the 
relators  from  publishing  a  petition  as  having  been  signed  by  persons 
who  had  repudiated  it.  The  court  attempts  to  construe  the  guaranty 
literally,  deciding  that  the  petition  did  not  constitute  a  publication  of 
the  "sentiments"  of  the  relators.®  And  other  courts  have  held,  upon 
a  literal  construction  of  the  constitutional  inhibition,  that  the  injunc- 
tion is  incompatible  with  free  si)eech  or  a  free  press.''^  Their  error  can 
only  be  combated  by  showing  from  a  historical  investigation  the  real 
significance  of  the  guaranty. 

With  the  abolition  of  the  tyrannical  jurisdiction  of  the  Star  Cham- 
ber, a  reaction  set  in  against  the  use  of  the  injunction  in  the  summary 
manner,  and  for  purposes  previously  customary  in  that  court.  When, 
therefore.  Lord  Chief  Justice  Scroggs  assumed  in  1680  to  enjoin  the 
publication  of  a  libel,  his  action  aroused  a  vigorous  protest  at  the  Bar, 
and  formed  one  of  the  articles  of  impeachment  against  him.®  In  short, 
it  had  crystallized  into  a  customary  practice  recognized  by  English 
lawyers  as  part  of  the  unwritten  constitution  that  libels  were  not  to 
be  restrained.*  In  order,  therefore,  to  arrive  at  Blackstone's  meaning, 
his  statement  must  be  interpreted,  in  the  light  of  history,  to  forbid 
any  interference,  previous  to  publication,  with  those  classes  of  injurious 
matter  alone  which  the  Government  had  in  former  times  been  eager 
to  suppress,  namely,  blasphemous,  indecent,  seditious  and  defamatory 
libels.  Indeed,  a  mere  dictum  by  Lord  Ellenborough  that  an  injunc- 
tion might  issue  to  restrain  a  libel^"  caused  great  astonishment 
among  practitioners  in  Chancery."  Around  such  matter  constituting 
a  sort  of  political  crime  the  strongest  popular  safeguards  were  thrown. 
While,  therefore,  a  jury  was  indispensable  in  the  trial  of  persons  accused 
of  ordinary  crimes,  yet  both  in  England  and  in  this  country,  because 
of  the  vagueness  of  the  law  of  libel,  the  jury  trial  assumed  a  peculiar 
and  far  greater  popular  importance  in  libel  cases.^^     jjj  many  states. 


'Commentators  on  the  Constitution  unconsciously  recognize  this  result, 
leading  to  seeming  contradiction.  See  Story,  Equity  Jurisprudence, 
§§  944-951.  and  compare  this  with  the  doctrine  stated  in  the  same  author's 
Commentaries  on  the  Constitution,  §§  1880-1888. 

"The  result  reached  is  undoubtedly  correct.  But  it  has  never  yet 
been  a  successful  plea  to  prevent  an  injunction  against  a  copyright  in- 
fringement that  the  infringer  was  expressing  his  sentiments.  And  see 
Cowan  V.  Fairbrother  (1896)   118  N.  C.  406. 

'Lindsay  &  Co.  v.  Montana  F.  of  L.  (1908)  :i7  Mont.  264;  Marx  Clothing 
Co.  V.  Watson  (1902)  168  Mo.  133;  but  see  Lohse  Patent  Door  Co.  v. 
Fuelle  (1908)  215  Mo.  421;  Dailey  v.  Superior  Court  (1896)   112  Cal.  94. 

'Impeachment  of  Scroggs,  L.  C.  J.  (1680)  8  How.  St.  Tr.  108.  following 
Trial  of  Henry  Carr  (1680)   7  How.  St.  Tr.  iiii. 

'See  Anonymous  Case  (1742)  2  Atk.  469;  Brandreth  v.  Lance  (N.  Y. 
1839)  8  Paige  24;  Marlin  Fire  Arms  Co.  v.  Shields  (1902)  171  N  Y. 
384;  Flint  V.  Hutchinson  S.  B.  Co.   (1892)   no  Mo.  492. 


"Du  Bost  V.  Beresford  (1810)  2  Camp.  511,  512. 

'See  notes  to  the   report   of   Trial   of  John   t 
Tr.  764,  799,  published  in  1814. 

*See  State  ex  rel.  Liversey  v.  Judge  (1882)  34  La.  Ann.  741. 


"See  notes  to  the   report   of   Trial   of  John   Home    (1777)    20   How. 
St.  Tr.  764,  799,  published  in  1814. 
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indeed,  the  constitution  contains  a  special  provision  guaranteeing  a 
jury  trial  in  all  prosecutions  for  libel.^^ 

This  immunity  from  an  injunction,  while  applicable  to  libels,  is  not 
similarly  applicable  to  other  forms  of  injurious  publications  where  the 
historical  requirement  of  a  jury  trial  is  not  so  pressing.  Accordingly, 
where  the  act  of  publication  results  in  intimidation  and  coercion  it  is 
treated  as  an  ordinary  crime,  and  the  liberty  of  the  press  does  not  then 
limit  the  jurisdiction  of  equity  to  protect  property.^*  Furthermore, 
according  to  the  prevailing  view,  it  seems  that  a  publication,  no  matter 
how  innocent  in  itself,  may  be  enjoined  if  it  is  made  in  pursuance  of  a 
scheme  which  has  an  enjoinable  element.^"*  Thus,  although  the  courts 
are  at  variance  as  to  whether  an  injunction  may  issue  against  a  boy- 
cott,^* they  are  agreed  that  wherever  such  is  the  case,  publications  in 
aid  thereof,  even  if  libels,  cannot  claim  the  protection  of  the  guar- 
anty.^'^  In  establishing  this  doctrine  they  assert  that  the  right  to 
engage  in  a  lawful  occupation  is  not  less  essential  than  that  of  free 
speech.^*  In  order,  therefore,  to  obtain  the  greatest  possible  freedom 
of  action  and  speech  equally  for  all,  these  conflicting  constitutional 
rights  must  be  exercised  in  accordance  with  the  maxim.  Sic  utere  tuo 
ut  alienum  non  laedas.^^  Certainly,  the  press  should  not  be  em- 
ployed unjustifiably  to  ruin  another's  occupation,  and  where  such 
ruin  is  imminent  the  injunction,  though  a  dangerous  weapon,  becomes 
a  proper  one. 


Regulation  op  Internal  Affairs  of  Foreign  Corporations.^ — The 
principle  is  frequently  stated  that  courts  of  equity  will  not  take  juris- 
diction in  suits  which  involve  regulating  the  internal  affairs  of  a 
foreign  corporation.^  The  reasons  assigned  for  the  doctrine  are  the 
futility  of  rendering  a  decree  which  the  court  would  be  powerless  to 

"See  N.  Y.  Constitution,  Art.  i,  §  8.  But  the  necessity  for  such  trial 
was  in  the  nature  of  a  protection  to  the  individual  against  arbitrary  rulings 
on  the  part  of  the  judge.  Hence,  to-day,  when  the  jury  has  decided  a 
publication  to  be  libelous  there  is  no  objection  to  enjoining  its  further 
publication  if  irreparable  injury  to  a  property  right  will  ensue.  See  Flint 
V.  Hutchinson  S.  B.  Co.,  supra;  Baltimore  Life  Ins.  Co.  v.  Gleisner  (1902) 
202  Pa.  386. 

"See  Beck  v.  Teamsters'  Prot.  Union  (1898)  118  Mich.  497,  526;  Emack 
V.  Kame  (C.  C.  1888)  34  Fed.  46;  Shoemaker  v.  The  South  Bend  S.  A. 
Co.  (1893)  13s  Ind.  471;  Pratt  Food  Co.  v.  Bird  (1907)  148  Mich.  631; 
Thomas  v.  Cincinnati  etc.  Ry.  (C.  C.  1894)  62  Fed.  803. 

"Amer.  Federation  of  Labor  v.  Buck's  S.  &  R.  Co.  (1909)  33  App.  Cas. 
(D.  C.)  83,  108. 

"Rocky  Mtn.  Bell  Tel.  Co.  v.  Montana  F.  of  L.  (C.  C.  1907)  156  Fed. 
809.     But  see  Lindsay  &  Co.  v,  Montana  F.  of  L.,  supra. 

"See  Gompers  v.  Bucks  Stove  &  Range  Co.  (1911)  221  U.  S.  418. 

"Rocky  Mtn.  Bell  Tel.  Co.  v.  Montana  F.  of  L.,  supra. 

"Pavesich  v.  New  Eng.  Life  Ins.  Co.  (1904)   122  Ga.  190,  202,  et  seq. 

^Whether  the  courts  will  enforce  the  statutory  individual  liability  of 
stockholders  of  foreign  corporations,  though  sometimes  considered  under 
this  head,  really  depends  upon  different  considerations.  See  6  Columbia 
Law  Review  45. 

*3  Cook,  Corporations  (7th  ed.)  §  734;  5  Thompson,  Corporations  (and 
ed.)  §6741;  Madden  v.  Elec.  Light  Co.  (1897)  181  Pa.  617,  reaffirmed 
(1901)    199  Pa.  454. 
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enforce,^  and  the  impropriety  of  deciding  questions  which  depend  upon 
the  law  and  policy  of  another  jurisdiction.*  While  the  courts  are 
practically  uniform  in  stating  the  rule  as  above,  there  is  no  little  con- 
flict as  to  the  details  of  its  extent  and  meaning. 

The  question  is  not  one  of  jurisdiction.  Since  each  state  has  the 
power  to  exclude  foreign  corporations  entirely  from  doing  business 
within  its  limits,'  it  clearly  has  the  incidental  right  to  require  as  a 
condition  precedent  to  the  exercise  of  that  privilege  that  such  corpora- 
tions submit  to  the  jurisdiction  of  the  local  tribunals.'  The  real 
question  is,  therefore,  whether  the  courts  will  in  their  discretion  exer- 
cise their  undisputed  power  over  foreign  corporations  to  regulate  their 
internal  affairs,  and  if  not,  what  constitutes  "internal  affairs". 

The  test  usually  laid  down  is  whether  the  suit  is  based  on  the  right 
of  the  plaintiff  as  stockholder;^  if  it  is,  the  matter  is  internal,  and 
the  court  will  decline  to  exercise  jurisdiction.  Thus  it  is  almost  uni- 
versally recognized  that  courts  will  not  enjoin  an  assessment  on  stock- 
holders as  illegal  or  fraudulent;^  nor  wiU  they  at  the  suit  of  a  stock- 
holder compel  the  payment  of  dividends,  or  enjoin  a  bond  issue,'  or 
otherwise  supervise  the  proceedings  of  the  board  of  directors  of  a  cor- 
poration.^"  So  although  the  courts  have  power  to  appoint  a  receiver 
of  those  corporate  assets  which  are  within  the  territorial  jurisdiction 
of  the  courts,^^  as  distinguished  from  a  receiver  of  the  corporation 
for  the  purpose  of  winding  up  its  affairs,^^  a^d  although  they  will 
exercise  this  power  for  the  protection  of  the  interests  of  creditors,  they 
wiU  not  for  the  benefit  of  stockholders.^^     So,  too,  they  will  not  dis- 

^ackson  v.  Hooper  (igio)  76  N.  J.  Eq.  592;  Kimball  v.  St.  Louis, 
etc.  Ry.  (1892)    157  Mass.  7. 

*New  Haven,  etc.  Co.  v.  Linden,  etc.  Co.  (1886)  142  Mass.  349;  Moore 
V.  Silver  Valley,  etc.  Co.  (1889)   104  N.  C.  534,  545. 

'Blake  v.  McClung  (1898)  172  U.  S.  239. 

*8  Columbia  Law  Review  320;  12  Harv.  Law  Review  i. 

'Sprague  v.  Universal  Voting  Machine  Co.  (1907)  134  111.  App.  379; 
North  State,  etc.  Co.  v.  Field  (1885)  64  Md.  151. 

•Clark  V.  Mutual  etc.  Assn.  (1899)  14  App.  Cas.  (D.  C.)  154,  175; 
Condon  v.  Mut.  Reserve  Assn.  (1899)  89  Md.  99;  Howard  v.  Mutual  etc. 
Assn.  (1899)  125  N.  C.  49;  Taylor  v.  Mut.  etc.  Life  Assn.  (1899)  97 
Va.  60. 

•Kimball  v.  St.  Louis,  etc.  Ry.,  supra. 

"Jackson  v.  Hooper,  supra;  Madden  v.  Elec.  Light  Co.,  supra.  The 
exceptionally  broad  New  York  rule,  which  permits  the  court  to  inter- 
fere in  such  cases,  Prouty  v.  Michigan,  etc.  Ry.  (N.  Y.  1874)  i  Hun 
655;  Kraft  V.  Griffon  Co.  (N.  Y.  1903)  82  App.  Div.  29;  see  Jacobs  v.  Mexi- 
can, etc.  Co.  (N.  Y.  1904)  44  Misc.  409,  is  based  upon  the  interpretation  of 
§  1780  of  the  Code  of  Civil  Procedure,  and  is  therefore  not  really  material 
to  the  present  discussion.  Since,  however,  the  question  is  one  not  of 
power  but  of  discretion,  it  would  seem  that  the  statute  does  not  justify 
this  interpretation.  In  the  somewhat  analogous  case  of  torts  committed 
without  the  State,  the  courts  may  in  their  discretion  refuse  to  take  jurisdic- 
tion.    See  Burdick  v.  Freeman  (1890)   120  N.  Y.  420. 

"See  Woerishoffer  v.  North  River  Co.   (1885)  99  N.Y,  398. 

"See  Note   14. 

"Bradbury  v.  Waukegan  etc.  Co.  (1904)  113  111.  App.  600;  McCloskey 
V.  Snowdon  (1905)  212  Pa.  249;  Sidway  V.  Mo.  Land  etc.  Co.  (C.  C.  1900) 
loi  Fed.  481;  contra,  Culver  Lumber  etc.  Co.  v.  Culver  (1906)  81  Ark. 
102;  by  statute,  Albert  v.  Clarendon  etc.  Co.  (1891)  53  N.  J.  Eq.  623,  see 
Fawcett  v.  Iron  Hall   (1894)  64  Conn.  170;  Security  etc.  Assn.  v.  Moore 
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solve  foreign  corporations,^*  though  they  may  if  the  statutes  warrant 
it,  order  that  the  privilege  of  doing  business  within  the  state  be  for- 
feited.^'' And  most  jurisdictions  will  not  determine  which  of  two 
rival  claimants  is  reaUy  an  officer  or  stockholder  of  the  corporation.^* 

On  the  other  hand  it  is  held  that  mandamus  will  lie  to  enforce  a 
stockholder's  right  to  inspect  the  corporate  books,  provided  the  books 
are  within  the  jurisdiction.^'^  In  such  a  case  the  difficulty  of  enforce- 
ment does  not  exist;  but  the  plaintiff  is  unquestionably  seeking  relief 
in  the  capacity  of  a  stockholder,  so  the  general  test  is  inapplicable. 

An  interesting  question  arises  where  a  stockholder  sues  to  set  aside 
corporate  conveyances,  or  to  enforce  some  other  cause  of  action  be- 
longing to  the  foreign  corporation.  The  writer  of  the  opinion  of 
the  court  in  the  recent  cases  of  Holmes  v.  Jewett  (Colo.  1913)  134 
Pac.  666,  held  that  a  stockholder's  bill  to  set  aside  a  conveyance  which 
depended  upon  the  determination  of  the  validity  of  a  corporate  act,  in- 
volved internal  management  of  corporate  affairs,  and  therefore  should 
be  dismissed,  although  the  property  involved  was  within  the  jurisdic- 
tion of  the  court.^^  If  the  plaintiff  had  based  his  suit  on  the  fraud 
of  the  corporate  officers  he  would  be  seeking  relief  in  his  capacity  as 
a  stockholder,  just  as  triily  as  if  the  foundation  of  his  grievance  were 
the  invalidity  of  the  corporate  act.  Yet  the  court  in  the  principal 
case  draws  a  distinction  between  these  kinds  of  suits;  and  the  authori- 
ties generally  support  the  jurisdiction  of  the  court,  at  least,  in  the 
former  class  of  cases.^® 

The  result  reached  on  the  subject  by  the  better  considered  cases, 
then,  would  seem  to  be  that  unless  the  plaintiff  sues  in  the  capacity 
of  stockholder,  he  can  have  relief  in  equity  granted  against  a  foreign 
corporation;  but  if  he  does,  the  court  will  in  its  discretion  refuse  to 

(1898)  151  Ind.  174;  but  see  Stafford  v.  Amer.  Mills  Co.  (1881)  13  R.  I. 
310.  On  this  point,  as  on  the  preceding  one,  the  New  York  courts  will 
take  jurisdiction  even  at  the  suit  of  a  stockholder.  Hallenborg  v.  Greene 
(N.  Y.  1901)  66  App.  Div.  590. 

"See  Importing  etc.  Co.  v.  Locke  (1874)  50  Ala.  332;  Richardson  v. 
Clinton  Wall  Trunk  Co.  (1902)  181  Mass.  580;  Maguire  v.  Mortgage  Co. 
(C.   C.   A.    1913)    203   Fed.   858. 

"See  Waters- Pierce  Co.  v.  Texas   (1900)    177  U.  S.  28. 

"See  Wilkins  v.  Thome  (1883)  60  Md.  253;  Wason  v.  Buzzell  (1902) 
181  Mass.  338;  Gregory  v.  N.  Y.  etc.  R.  R.  (1885)  40  N.  J.  Eq.  38; 
contra,  State  ex  rel  Ryan  v.  Cronan   (1897)  23  Nev.  437,  448. 

"Nettles  V.  McConnell  (1907)  151  Ala.  538;  Swift  v.  Richardson  (Del. 
1886)  7  Houst.  338;  State  ex  rel.  Watkins  v.  Land  etc.  Co.  (1902)  106 
La.  621;  Andrew  v.  Mines  Corp.  (1910)  205  Mass.  121;  contra,  Kinney  v. 
Mexican  Plantation  Co.  (1911)  22,2  Pa.  232.  The  New  York  cases  also 
denied  this  right,  Matter  of  Rappleye  (N.  Y.  1899)  43  App.  Div.  84, 
Appeal  dismissed  (1899)  161  N.  Y.  615,  until  change  was  made  by  statute. 
People  ex  rel.  Singer  v.  Knickerbocker  Trust  Co.  (N.  Y.  1902)  38  Misc.  446. 

"Accord,  Sprague  v.  Voting  Machine  Co.,  supra;  Moore  v.  Silver 
Valley,  etc.  Co.,  supra;  see  Mumford  v.  Ecuador  Dev.  Co.  (N.  J.  1901)  50 
Atl.  476. 

"Watkins  v.  Land  etc.  Co.  (1902)  107  La.  107;  Wineburgh  v.  U.  S. 
Steam  etc.  Co.  (1899)  173  Mass.  60;  Kidd  v.  New  Hampshire  Traction 
Co.  (1903)  72  N.  H.  273;  Wilson  v.  Amer.  Palace  Car  Co.  (1904)  67 
N.  J.  Eq.  262;  Crumlish  v.  Shen.  Valley  R.  R.  (1886)  28  W.  Va.  623,  635. 
If  the  plaintiff  is  a  resident,  the  result  in  New  York  is  again  based  on 
statute ;  Code  of  Civil  Procedure  §§  1781,  1782,  General  Corporation 
Law  §§  90,  91. 
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take  jurisdiction  if  it  will  be  unable  to  enforce  its  decrees,  or  if  the 
question  involved  depends  peculiarly  upon  the  law  or  policy  of  the 
domicile  of  the  corporation.**' 


MUTUAUTY  IN  THE   SPECIFIC  ENFORCEMENT  OF  CONTRACTS  OF  OPTION. 

— The  obscurity  which  has  enveloped  the  doctrine  of  mutuality  in 
specific  performance,  though  in  large  part  dissipated  by  the  researches 
of  two  learned  writers,^  is  still  the  cause  of  considerable  confusion 
of  thought.  The  classic  statement  of  the  rule  is:  The  contract  must, 
as  a  general  rule,  be  mutual,  that  is,  such  that  it  might,  at  the  time 
it  was  entered  into,  have  been  enforced  by  either  of  the  parties  against 
the  other.2  But  this  imperfect  generalization  is  subject  to  many  ex- 
ceptions. Thus,  the  fact  that  the  plaintiff,  an  adult,  was  an  infant 
at  the  inception  of  the  contract,'  or  that  he  failed  to  sign  the  memo- 
randum required  by  the  Statute  of  Frauds,*  or  that  he  was  unable  to 
make  a  good  title  at  the  date  of  the  contract  or  the  filing  of  the  suit,' 
constitutes  no  defense  to  a  bill  for  specific  performance.  These  ex- 
ceptions are  referable  to  the  principle  that  the  only  mutuality  required 
is  that  of  the  remedy  at  the  time  of  the  decree.  And  mutuality  has 
been  more  accurately  defined  to  mean  that  equity  will  not  compel 
si)ecific  performance  by  a  defendant,  if  after  performance  the  com- 
mon law  remedy  of  damages  would  be  his  sole  security  for  the  per- 
formance of  the  plaintiff's  side  of  the  contract.®  But  the  generally 
discarded  idea  that  mutuality  of  obligation,  as  well  as  of  remedy,  is 
required,  still  persists  in  some  jurisdictions,  where  specific  perform- 
ance of  contracts  of  option  for  the  sale  of  land  is  refused  on  the 
ground  that  the  optionee  is  under  no  reciprocal  duty  to  accept  the 
option.'' 

An  option  contemplates  either  a  bilateral  or  a  unilateral  contract. 
From  an  option  of  the  first  class  a.  distinct  bilateral  contract  arises 
upon  the  optionee's  notice  of  acceptance;*  if  it  be  of  the  second  class 
a  tender  of  the  purchase  price  gives  to  the  optionor  the  complete 
quid  pro  quo  for  his  promise.  In  the  latter  case  the  plaintiff  has 
acquired  a  position  identical  with  that  of  a  party  to  a  bilateral  con- 
tract who  has  fully  performed;  hence,  in  either  event,  no  effective 
defense  can  be  interposed  to  the  bill.  A  more  difficult  question  arises 
where  the  optionor  has  endeavored  to  revoke  the  option  during  its 
life,    K  the  option  is  but  a  contract  to  hold  open  an  offer,  its  breach 

"See  Babcock  v.  Farwell  (1910)  245  111.  14. 

*J.  B.  Ames  in  3  Columbia  Law  Review,  i  ;  W.  D.  Lewis  in  49  Amer. 
Law  Reg.  270,  319,  383,  447,  507,  559  and  50  Amer.  Law  Reg.  65,  251,  329,  523. 

*Fry,  Specific  Performance  (5th  ed.)  231;  see  also  4  Pomeroy,  Eq.  Juris. 
(3rd  ed.)  §  1405. 

"Clayton  v.  Ashdown  (1714)  9  Vin.  Abr.  393. 

*Hatton  V.  Gray  (1684)  2  Ch.  Cas.  164;  Armstrong  v.  Maryland  Coal 
Co.  (1910)  67  W.  Va.  589.  598. 

•Gibson  v.  Brown  (1905)  214  111.  330. 

*3  Columbia  Law  Review,  2. 

Venkins  v.  Locke  (1894)  3  App.  Cas.  (D.  C.)  485;  Rider  v.  Gray  (1856) 
10  Md.  282. 

•Reese  Co.  v.  House  (1912)  162  Cal.  740. 
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gives  to  the  optionee  only  an  action  for  damages."  But  the  authorities 
are  practically  unanimous  in  holding  an  option  on  valuable  considera- 
tion to  be  an  irrevocable  offer/^  and  that  an  acceptance  within  the 
life  of  the  option  creates  a  specifically  enforcible  contract,  despite  the 
attempted  retraction.^^  And  since,  in  strict  theory,  equity  is  enforcing 
a  new  contract,  rather  than  the  option,  it  does  not  inquire  into  the 
adequacy  of  the  consideration  for  the  latter.^^  On  the  other  hand, 
there  is  a  sharp  division  of  authority  on  the  question  of  the  specific 
enforcement  of  options  under  seal,  depending  in  part  upon  the  different 
values  accorded  the  seal  in  various  jurisdictions.  It  is  held  by  some 
courts  that  the  seal  estops  the  optionor  to  deny  the  payment  of  con- 
sideration;^^ while  in  other  jurisdictions  the  seal  is  either  held  to  be 
only  prima  facie  evidence  of  consideration,^*  or  is  wholly  disregarded.^' 
And  it  seems  that  the  last  view  is  the  only  sound  one,  since  equity 
usually  denies  its  remedies  to  a  covenantee  who  has  given  no  actual 
consideration.^* 

Upon  the  principles  above  discussed  the  doctrine  of  mutuality  seems 
clearly  inapplicable  to  ordinary  unilateral  contracts.  Yet  in  a  few 
jurisdictions  a  stubborn  adherence  to  the  antiquated  formula  of  mutu- 
ality has  permitted  this  defense  against  a  plaintiff  who  has  already 
supplied  the  consideration  for  the  defendant's  promise.^''  The  ques- 
tion was  raised  in  a  recent  Michigan  case,  Howe  v.  Benedict  (1913) 
142  N.  W.  768,  in  which  a  testatrix  had  offered  to  devise  land  to  the 
plaintiff  if  he  would  care  for  her  until  her  death.  The  plaintiff  had 
fulfilled  the  terms  of  the  offer;  and,  although  the  plaintiff  had  assumed 
no  obligation  to  perform,  specific  performance  was  granted  him  against 
the  devisee. 

Want  of  mutuality  of  obligation  more  frequently  prevails  as  a 
defense  to  a  bill  for  specific  i)erformance  or  injunction,  if  the  plaintiff's 
option  is  negative,  that  is  where  he  may  terminate  the  contract  after 
notice  to  the  defendant.^*     This  result  is  more  easily  reached  on  the 

•Ashley,  Contracts,  §  13 ;  Page,  Contracts,  §  35 ;  i  California  Law  Rev. 
222.  Even  under  this  view,  it  would  seem  that  an  injunction  might  lie  to 
restrain  the  breach  of  the  contract. 

"Adams  v.  Peabody  Coal  Co.  (1907)  230  111.  469;  Bradford  v.  Foster 
(1888)  87  Tenn.  4.  This  legal  paradox  may  be  explained  upon  the  ground 
that  an  option  is  practically  valueless  commercially  if  the  optionee  is  limited 
to  a  suit  at  law  for  the  withdrawal  of  the  offer.  Watts  v.  Kellar  (C.  C.  A. 
1893)  56  Fed.  I. 

"Guyer  v.  Warren  (1898)  175  111.  328;  Mier  v.  Hadden  (1907)  148 
Mich.  488. 

"Smith  V.  Bangham  (1909)  156  Cal.  359;  Ross  v.  Parks  (1890)  93  Ala. 
153;  but  see  Rude  v.  Levy  (1908)  43  Colo.  482. 

"Watkins  v.  Robertson  (1906)  105  Va.  269;  O'Brien  v.  Boland  (1896) 
166  Mass.  481. 

"Borel  V.  Mead  (1884)  3  N.  Mex.  84. 

"Corbett  V.  Cronkhite  (1909)  239  111.  9;  Storch  v.  Duhnke  (1899)  76 
Minn.  521. 

'•3  Pomeroy,  Eq.  Juris.  (3rd  ed.)  §  1293. 

"See  Bear  Track  Min.  Co.  v.  Clark  (1898)  6  Ida.  196;  Levin  v.  Dietz 
(1909)  194  N.  Y.  376. 

"Iron  Age  Pub.  Co.  v.  W.  U.  Tel.  Co.  (1887)  83  Ala.  498;  Dock- 
stader  v.  Reed  (N.  Y.  1907)  121  App.  Div.  846.  9  Columbia  Law  Review, 
540.  Lack  of  mutual  obligation  underlies  the  want  of  mutuality  of 
remedy,  through  which  this  result  is  sometimes  reached.  Marble  Co. 
V.  Ripley  (1870)   10  Wall.  339,  359- 
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ground  of  equity's  refusal  to  decree  a  vain  thing,  since  the  plaintiff 
might  render  its  order  nugatory  at  will.^*  The  trend  of  the  later  cases, 
however,  is  towards  the  acceptance  of  a  more  reasonable  view,  that 
if  the  contract  is  equitable  the  plaintiff  should  be  given  the  relief  de- 
manded, on  the  principle  that  his  appeal  to  chancery  is  a  guaranty 
of  his  willingness  to  perform.^" 


Insurable  Interest  in  Fire  and  Life  Policies. — There  is  no  little 
confusion  in  the  books  over  the  determination  of  the  question  as  to 
the  extent  of  the  interest  which  the  assured  must  have  in  the  subject 
matter  of  the  contract  of  insurance  in  order  to  purge  the  transaction 
of  the  taint  of  wager  and  speculation.  The  question  has  recently 
arisen  in  the  case  of  Oatman  v.  B.  &  M.  Mut.  Fire  Belief  Assn.  (Ore. 
1913)  133  Pac.  1183.  The  court  held  that  a  husband  who  had  insured 
his  wife's  property  in  which  he  had  no  rights,  could  not  recover  from 
the  insurer  when  the  property  was  destroyed.  The  decision  is  consist- 
ent with  the  better  view  of  the  law,  inasmuch  as  in  cases  of  ordinary 
fire  and  marine  policies  the  engagement  of  the  insurer  is  merely  to 
indemnify,  the  proof  of  the  loss  being  a  condition  precedent  to  recov- 
ery on  the  contract.^  It  does  not  follow,  however,  that  since  there  must 
be  interest  at  the  time  of  the  happening  of  the  event  against  which 
the  policy  insures,  that  in  absence  of  a  stipulation  to  such  effect  in  the 
policy,^  the  contract  is  invalid,  if  the  insured  has  no  interest  in  the 
property  at  the  time  the  contract  was  made.'  Some  of  the  authorities 
refuse  to  sanction  this  rule,  not  only  on  the  ground  that  it  would  be 
a  wager  contract  to  insure  against  loss  from  the  destruction  of  prop- 
erty in  which  there  were  no  present  interest,  but  also  because  it  would 
present  a  strong  temptation  to  destroy  the  res,  and  therefore,  against 
public  policy.*  But  these  arguments  are  not  sound,  when  it  is  remem- 
bered that  the  assured  cannot  enforce  the  contract,  unless  he  shows 
that  he  had  acquired  an  interest  in  the  property  before  its  destruction, 
for  otherwise,  he  has  suffered  no  loss. 

The  cases  are  no  more  harmonious  in  stating  how  great  the  interest 
at  the  time  of  the  accident  must  be  to  warrant  a  recovery.   While  the 

"Rust  V.  Conrad  (1882)  47  Mich.  449;  Ulrey  v.  Keith  (1908)  237  111. 
284. 

"■Phila.  Ball  Club  v.  Laioi»  ('1002)  202  Pa.  210;  McCall  Co.  v.  Wright 
(1910)  198  N.  Y.  143.  The  last  cited  case  was  based  on  a  bill  for  in- 
junction, and  the  court  limited  the  doctrine  of  Dockstader  v.  Reed)  supra, 
to  bills  for  specific  performance. 

^Hartford  Fire  Ins.  Co.  v.  Keating  (1897)  86  Md.  130,  143;  Castellain 
V.  Preston  (1883)  L.  R.  n  Q.  B.  D.  380;  Carter  v.  Humboldt  Fire  Ins. 
Co.   (1861)   12  la.  287. 

*If  an  interest  at  the  time  of  the  inception  of  the  contract  is  made 
part  of  the  policy  it  is  material  to  the  insurer's  undertaking.  And  it  is 
obvious  that  he  can  stipulate  that  he  shall  not  be  bound  unless  an  interest 
did  exist.     See  Howard  v.  The  Lancashire  Ins.  Co.  (1885)  11  Can.  S.  C.  92. 

"Marine  Boston  Ins.  Co.  v.  Globe  Fire  Ins.  Co.  (1899)  174  Mass.  229; 
Fire  Sun  Ins.  Office  of  London  v.  Merz  (1899)  64  N.  J.  L.  301. 

*Ohio  Farmers  Ins.  Co.  v.  Vogel  ( 1903)  30  Ind.  App.  281 ;  Clinton  v. 
Norfolk  M.  Fire  Ins.  Co.  (1900)  176  Mass.  486;  Carpenter  v.  Providence 
Wash.  Ins.  Co.  (1842)  16  Pet.  495,  503;  Sadler's  Co.  v.  Badcock  (1743) 
2  Atk.  554. 
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earlier  decisions  showed  a  tendency  to  demand  proof  of  a  clear  and 
vested  pecuniary  interest,^  the  inclination  of  the  modern  view  is  to 
relax  the  stringency  of  this  rule  and  to  admit  protection  where  there 
is  a  reasonable  probability  of  a  pecuniary  advantage.®  Certainly  it  is 
settled  that  the  assured  need  not  have  title  or  possession^ 

From  the  foregoing  rules  it  is  clear  in  case  of  insurance  on  prop- 
erty the  insurer's  liability  can  be  determined  on  the  ordinary  rules 
of  contracts.  And  the  true  reason  for  denying  recovery  in  favor  of 
the  assured,  when  he  had  no  interest  in  the  property  at  the  time  it 
was  destroyed,  is  not  that  there  is  a  wager  contract,  but  because  the 
undertaking  of  the  defendant  is  merely  to  save  the  plaintiff  harmless 
from  what  loss  he  should  suffer.^ 

In  contra-distinction  to  the  cases  of  fire  and  marine  insurance,  a 
contract  upon  the  life  of  an  individual  is  not  indemnatory  in  its 
nature."  Since  nothing  is  more  certain  than  death,  a  life  insurance 
policy  is  a  contract  to  pay  a  definite  sum  on  the  happening  of  a  certain 
event-  Consequently,  there  is  no  element  of  wager.  Nevertheless, 
because  of  public  policy  in  obviating  an  incentive  to  the  commission 
of  crime,  the  law  requires  that  there  be  an  interest  in  the  life  of  the 
person  upon  whose  death  the  policy  is  payable.^"  The  basis  of  this 
doctrine  is  that  good  faith  on  the  part  of  the  contracting  parties  is 
essential.  And  in  establishing  a  practical  criterion  for  its  ascertain- 
ment the  courts  have  drawn  the  line  at  pecuniary  interest.  ^^  Since 
proof  of  death,  and  not  proof  of  loss,  is  the  essence  of  the  insurer's 
liability  on  the  contract,  a  pecuniary  interest  is  necessary  only  at  the 
inception  of  the  contract.^^  There  is  no  difficulty,  therefore,  in  enforc- 
ing the  agreement  according  to  its  terms,  although  the  interest  in  the 

''McCarty  v.  Com.  Ins.  Co.  (1841)  17  La.  365;  May,  Insurance  (4th  ed.) 
§  76;  see  Doyle  v.  Amer.  Fire  Ins.  Co.   (1902)   181  Mass.  139. 

'Home  Ins.  Co.  v.  Mendenhall  (1897)  164  111.  458;  Sawyer  v.  Dodge 
M.  Ins.  Co.  (1875)  37  Wis.  503,  542;  Fenn  v.  New  Orleans  M.  Ins. 
Co.  (1875)  S3  Ga.  578;  see  McCutcheon  v.  Ingraham  (1889)  32  W.  Va. 
378. 

^Hanover  Fire  Ins.  Co.  v.  Bohn  (1896)  48  Neb.  743;  Berry  v.  A.  C. 
Ins.  Co.  (1892)  132  N.  Y.  49;  W.  &  A.  Pipe  Lines  v.  Home  Ins.  Co. 
(1891)  145  Pa.  346;  see  Hooper  v.  Robinson  (1878)  98  U.  S.  528.  So  a 
mortgagor  has  sufficient  interest.  Insurance  Co.  v.  Stinson  (1880)  103 
U.  S.  25.  '  Some  courts  have  gone  so  far  as  to  hold  that  an  heir  expec- 
tant has  an  insurable  interest  Home  Ins.  Co.  v.  Mendenhall,  supra;  but 
see  Lucena  v.  Crauford  (1806)  2  B.  &  P.  75. 

*The  same  rules  are  applicable  to  "valued"  policies.  Here  the  parties 
stipulate  for  a  liquidated  sum  as  damages  if  the  assured  suffers  loss. 
There  is  no  more  contravention  of  public  policy  in  enforcing  this  liquida- 
tion of  damages  than  in  the  ordinary  cases  of  contracts.  Phoenix  Ins. 
Co.  V.   McLoon   (1868)    100  Mass.  475. 

•Mut  Life  Ins.  Co.  v.  Allen  (1884)  138  Mass.  24;  Scott  v.  Dickson 
(1884)  108  Pa.  6;  Emerick  v.  Coakley  (1871)  35  Md.  188;  Dalby  v.  Life 
Assur.  Co.   (1854)   15  C.  B.  364. 

"Rombach  v.  Ins.  Co.  (1883)  35  La.  Ann.  233;  see  Reed  v.  Provident 
etc.  Soc.  (1907)   190  N.  Y.  in. 

"The  courts  take  a  very  liberal  attitude  in  ascertaining  the  extent  of 
the  interest.  It  is  sufficient  if  a  pecuniary  advantage  is  reasonably  to  be 
expected.  Barnes  v.  London,  Edinburgh  &  Glasgow  L.  Ins.  Co.  (1892) 
L.  R.  I  Q.  B.  864;  Reserve  Mut.  Ins.  Co.  v.  Kane  (1876)  81  Pa.  154. 

"Dalby  v.  Life  Assur.  Co.,  supra;  see  Ins.  Co.  v.  Bailey  (1871)  13 
Wall.  616. 
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life  insured  had  lapsed  before  death."  But  the  question  becomes  im- 
portant in  determining  the  rights  of  three  persons  concerned  in  these 
contracts:  the  one  who  takes  out  the  insurance,  the  beneficiary,  and 
the  assignee  of  the  policy. 

In  determining  whether  the  one  who  takes  out  the  policy  has  a 
sufficient  interest  the  problem  is  peculiarly  perplexing  by  reason  of 
the  varied  classes  of  cases.  But  the  requirement  is  stringent  that  the 
policy  holder  must  have  such  an  interest  in  the  life  insured,  so  that 
he  would  derive  a  pecuniary  benefit  from  its  preservation.^*  Where 
one  insures  his  own  life  the  interest  is  present,  since  everyone  is 
conclusively  presumed  to  have  an  interest  in  his  OAvn  life.^"  The 
courts  also  universally  accede  to  the  proposition  that  a  creditor  has  a 
pecuniary  interest  in  the  continuance  of  the  debtor's  life;^®  and  the 
rule  of  pecuniary  interest  is  not  suspended  even  where  one  insures 
the  life  of  a  blood  relative.^"  But  where  one  has  a  legal  right  to  the 
services  or  supiwrt  of  a  person,  there  is  a  presumption  that  the 
pecuniary  interest  is  present.'^  Whether  the  presumption  is  con- 
clusive, however,  is  a  mooted  question.*^ 

Inasmuch  as  the  assured  has  an  interest  in  his  own  life  he  may 
name  whom  he  pleases  as  his  beneficiary;  and  there  is  no  necessity  of 
interest  on  the  part  of  the  latter.-"  But  the  courts  should  not  hesitate, 
on  principle,  to  examine  the  circumstances  under  which  the  contract 
was  made,  to  discover  whether  the  nominal  beneficiary  was  really  the 
assured.  This  would  merely  test  the  existence  of  good  faith.-^  It  has 
recently  been  held  that  where  the  assured  deserted  his  wife  and  lived 
with  another  woman,  making  the  latter  the  beneficiary  of  his  insurance 
policy,  she  was  entitled  to  the  proceeds  regardless  of  the  question  of 
interest  in  his  life.  M.  B.  Life  Ins.  Co.  v.  Cummings  (Ore.  1913) 
133  Pac.  1169. 

"Conn.  Mut.  Life  Ins.  Co.  v.  Schaefer   (1876)   94  U.  S.  457. 

"8  Columbia  Law  Review  664. 

"Fidelity  M.  L.  Assn.  v.  Jeffords  (C.  C.  A.  1901)   107  Fed.  402. 

"While  acknowledging  an  insurable  interest  in  the  creditor,  the  courts 
differ  as  to  the  amount  recoverable  on  the  policy.  By  some  the  full 
amount  of  the  policy  may  be  recovered.  See  6  Columbia  Law  Review  449. 
But  others  hold  that  under  no  circumstances  can  more  than  the  debt  with 
interest  and  the  premiums  paid  be  recovered.  See  Exchange  Bank  of 
Macon  v.  Loh  (1898)  104  Ga.  446.  The  sound  view  would  seem  to  be, 
however,  that  only  the  debt  and  the  premiums  paid  may  be  recovered 
where  the  amount  of  the  policy  is  unreasonably  disproportionate  to  the 
debt,  since  the  creditor  has  not  met  the  requirement  of  good  faith.  Al- 
though logically  this  would  bar  any  recovery  by  the  creditor  on  the 
policy  because  the  contract  is  void  at  its  inception,  he  is  permitted  to  get 
the  amount  of  his  debt  and  premium  paid.  Cammack  v.  Lewis  (1872) 
15  Wall.  643;  Rittler  v.  Smith  (1889)  70  Md.  261 ;  Grant's  Adm'rs.  v. 
Kline    (1887)    115  Pa.  618. 

''Guardian  M.  L.  Ins.  Co.  r.  Hogan  (1875)  80  111.  35;  Lewis  v. 
Phoenix  M.  L.  Ins.  Co.  (1872)  39  Conn.  100;  Halford  v.  Kymer  (1830) 
10  B.  &  C.  725- 

"Currier  v.  Ins.  Co.  (1885)  57  Vt.  496;  May,  Insurance  (4  ed.)  §  107  C. 

"See  Richards,  Insurance  (3  ed.)  §  35. 

"Union  Frat.  League  v.  Walton  ( 1899)  109  Ga.  i  ;  Robinson  v.  U.  S. 
etc.  Assn.  of  N.  Y.  (C.  C.  1895)  68  Fed.  825;  contra.  Gilbert  v.  Moose 
(1883)    104  Pa.  74. 

*'See  Home  Ins.  Co.  v.  Mendenhall,  supra. 
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The  same  principles  applicable  to  the  rights  of  the  beneficiary 
should  govern  the  rights  of  the  assignee  of  the  policy.  The  assignee 
need  not  have  an  interest  in  the  life  of  the  assured.^^  g^t  obviously 
if  the  assured  takes  out  the  policy  under  circumstances  which  manifest 
a  want  of  the  indispensable  good  faith,  the  contract  would  be  vitiated, 
and  the  assignee  could  have  no  rights  against  the  insurer.  It  does  not 
follow,  however,  that  the  assignment  between  the  parties  thereto  is 
also  invalid.  Consequently,  on  principle,  if  the  insurer  voluntarily 
pays  the  amount  of  the  policy,  as  between  the  assignor,  or  his  personal 
representative,  and  the  assignee,  the  latter  should  prevail.  Some 
courts,  however,  in  endeavoring  to  adjust  the  rights  of  the  assignor 
and  assignee,  have  declared  that  an  assignee  must  have  an  insurable 
interest.**  This  mistake  led  the  Supreme  Court  to  make  a  dictum  to 
this  effect  in  Warnoch  v.  DavisJ'*  and  some  courts  have  followed  this 
misconception.  But  in  Grigshy  v.  Russell,^^  decided  in  1911,  the 
court  places  itself  in  line  with  the  weight  of  authority  in  holding  that 
it  is  not  necessary  for  an  assignee  to  have  any  interest  in  the  life  of 
the  assured. 

It  would  seem  that  the  confusion  on  the  question  of  insurable  in- 
terest can  be  found  in  the  failure  of  the  courts  to  recognize  that  in 
cases  of  life  insurance  the  recovery  must  be  founded  on  good  faith, 
at  the  inception  of  the  contract,  as  tested  by  pecuniary  interest; 
whereas,  in  insurance  on  property  the  recovery  is  conditioned  upon 
proof  of  loss,  which  only  necessitates  an  interest  in  the  property  at 
the  time  it  is  destroyed. 

**While  the  policy  taken  out  by  the  insured  for  purposes  of  assigning 
to  one  without  an  interest  would  not  be  upheld  on  the  theory  of  the  old 
common  law,  see  6  Columbia  Law  Review  592,  yet  by  Act  of  1867,  (30,  31 
Vict.  c.  144),  it  was  made  so  assignable.  In  America,  the  majority  rule 
is  that  it  is  a  chose  in  action  and  freely  assignable.  Steinback  v.  Diepen- 
brock  (1899)  158  N.  Y.  24;  Fitzpatrick  v.  Hartford  L.  &  A.  Ins.  Co. 
(1888)  56  Conn.  116;  Grigsby  v.  Russell  (1911)  222  U.  S.  149;  but  see 
Ala.  etc.  Ins.  Co.  v.  Mobile  M.  Ins.  Co.  (1886)  81  Ala.  329;  Metr.  Life 
Ins.  Co.  V.  Elison  (1905)  72  Kan.  199. 

"Gilbert  v.  Moose,  supra;  Ala.  Ins.  Co.  v.  Mobile  M.  Ins.  Co.,  supra; 
Metr.  Life  Ins.  Co.  v.  Elison,  supra;  Basye  v.  Adams  (1883)  81  Ky.  368; 
Schonfield  v.  Turner  (1889)  75  Tex.  324. 

**(i88i)  104  U.  S.  775- 

"Note  22,  supra. 
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Banks  and  Banking — Double  Liability  of  Stockholders — ^Power  op 
Trustee  in  Insolvency. — The  trustee  of  an  insolvent  bank  attempted 
to  enforce  by  suit  the  double  liability  of  the  stockholders.  Held,  he 
could  recover.  Clark  v.  Bank  of  Union  (W.  Va.  1913)  78  S.  E.  785. 
On  strict  tiieory,  it  is  difficult  to  support  this  decision.  The  double 
liability  of  stockholders  is  created  by  statute  for  the  exclusive  benefit  of 
creditors,  and  it  is  not  an  asset  or  property  right  of  the  company.  It 
should  not,  therefore,  pass  to  the  trustee,  who  receives  by  the  assign- 
ment only  the  property  of  the  corporation.  Runner  v.  Dwiggins  (Ind. 
1897)  46  N.  E.  580;  cf.  Thompson  v.  Knight  (N.  Y.  1902)  74  App. 
Div.  316.  While  it  is  true  that  the  trustee  as  representative  of  both 
the  corporation  and  its  creditors  is  enabled  to  enforce  some  corporate 
rights  which  the  corporation  itself  might  be  estc^ped  from  asserting, 
Franklin  Nat.  Bank  v.  Whitehead  (1897)  149  Ind.  560,  yet  he  is  not 
empowered  to  sue  on  a  cause  of  action  which  the  corporation  never 
owned.  Wincock  v.  Turpin  (1880)  96  HI.  135;  Runner  v.  Dwiggins, 
supra.  It  is  argued  that  the  double  liability  of  stockholders  creates 
a  trust  of  the  choses  in  action  to  be  recovered  upon  by  the  assignee  in 
insolvency,  Farmers  Loan  Co.  v.  Funk  (1896)  49  Neb.  353,  but  in 
the  absence  of  any  express  designation  by  l^islation,  or  consent  of 
the  creditors,  it  is  difficult  to  see  how  he  is  invested  with  the  legal 
title.  See  Jacohson  v.  Allen  (C.  C.  1882)  12  Fed.  454.  Technically, 
the  creditors  are  perfectly  capable  of  enforcing  their  own  rights  by 
suit  in  equity  brought  by  one  or  more  of  them  in  favor  of  all  who 
will  come  in  and  bear  their  part  of  the  expense.  Zang  v.  Wyant 
(1898)  25  Colo.  551;  Morse,  Banks  &  Banking  (3rd  ed.)  §  693.  Dis- 
regarding this  accurate  solution,  some  courts  allow  actions  at  law  by 
the  individual  creditor.  Fidelity  Insurance  Co.  v.  Mechanics  Sav. 
Bank  (C.  C.  A.  1899)  97  Fed.  297,  a  plan  which  engenders  a  multi- 
plicity of  suits  and  leaves  the  tardy  or  ill-advised  creditor  remediless. 
The  widespread  adoption  by  courts  and  legislatures  of  the  scheme  of 
giving  a  right  of  action  to  the  trustees  is  due  to  its  great  expediency,  1 
Bolles,  Modem  Law  of  Banking  150,  151,  since  it  results  in  an  amal- 
gamation of  suits  and  a  distribution  of  proceeds  on  an  equitable  basis. 

Banks  and  Banking — Trustee — Duty  of  Bank  Receiving  Trust 
Check. — The  treasurer  of  the  plaintiff  corporation,  who  had  general 
authority  to  sign  its  obligations,  drew  a  corporate  check  on  the  de- 
fendant bank  payable  to  his  own  order  and  deposited  it  in  his  private 
account  at  another  bank.  On  presentation,  the  check  was  paid  by 
the  defendant  bank,  and  the  treasurer  misappropriated  the  corporate 
funds  in  his  private  account.  Held,  the  defendant  was  discharged  of 
liability  to  the  corporation  for  the  amount  of  the  check.  Havana  Cen- 
tral R.  R.  V.  Central  Trust  Co.  of  N.  T.  (C.  C.  A.  1913)  204  Fed.  546. 
See  Notes,  p.  727. 

Bills  and  Notes — Alternath'e  Payees — Joint  Obligation. — One  of 
two  persons  to  whom  a  promissory  note  was  made  payable  in  the  alter- 
native sued  alone  on  the  note  during  the  lifetime  of  the  other.    Held, 
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one  judge  dissenting,  that  the  obligation  was  joint,  and  a  demurrer 
properly  sustained  for  defect  of  parties  plaintiff.  Passut  v.  Heuhner 
(Sup.  Ct  1913)  142  N.  Y.  Supp.  546. 

Although,  because  of  the  conditional  nature  of  the  obligation  and 
the  uncertainty  of  the  payee,  an  instrument  payable  in  the  alternative 
was  invalid  under  the  statute  of  3  &  4  Anne  as  a  promissory  note, 
Blankenhagen  v.  Blundell  (1818)  2  B.  &  Aid.  417;  Osgood  v.  Pearsons 
(1855)  70  Mass,  455,  it  was  sufficient  evidence  of  a  debt  to  support 
a  recovery  on  the  common  counts,  Westgate  v.  HecUy  (1857)  4  R.  I. 
523;  Walra4  v.  Petrie  (N.  Y.  1830)  4  Wend.  575,  and  is  now  a  nego- 
tiable instrument  under  the  Uniform  Act.  N.  Y.  Laws  1909,  ch.  43, 
§  27,  sub.  5.  To  give  effect  to  the  apparent  intention  expressed  by 
the  maker,  the  interest  has  in  a  few  cases  been  construed  as  several, 
and  one  payee  allowed  to  maintain  an  action.  Ellis  v.  Lemoor  (S.  C. 
1827)  1  Bailey  13;  Spaulding  v.  Evans  (C.  C.  1840)  2  McLean  139. 
Except,  however,  where  the  alternative  payees  can  be  identified  in  inter- 
est, as  where  the  promise  is  made  to  a  husband  or  wife.  Young  v. 
Ward  (1859)  21  111.  223,  or  to  a  company  or  its  treasurer,  Atlantic 
Co.  V.  Young  (1859)  38  N.  H.  451,  the  weight  of  authority,  as  does 
the  principal  case,  considers  the  interest  as  joint,  and  compels  all 
the  payees  to  join,  Westgate  v.  Healy,  supra,  or  achieves  the  same 
result  by  construing  the  word  "or"  to  mean  "and".  Willoughhy  v. 
Willoughhy  (1830)  5  N.  H.  244;  Parker  v.  Carson  (1870)  64  N.  0. 
563.  An  occasional  decision  to  this  effect,  however,  is  erroneously 
based  on  older  cases  pertaining  solely  to  the  validity  of  the  instru- 
ment as  a  promissory  note.  Hayden  v.  Snell  (1857)  75  Mass.  365; 
Watson  v.  Evans  (1863)  1  Hurl.  &  C.  662. 

Citizenship — Expatriation — Native  Woman  Marrying  Alien. — A 
woman  citizen  of  California  married  a  resident  British  subject  and 
both  continued  to  reside  in  California.  Held,  she  was  not  entitled 
to  vote  as  a  "native  citizen  of  the  United  States."  Mackenzie  v.  Hare 
(Cal.  1913)  134  Pac.  713. 

The  conflict  between  the  traditional  English  conception  of  per- 
petual allegiance  and  the  spirit  of  American  institutions  has  from 
the  very  beginning  caused  a  conflict  of  decisions.  Some  courts  refused 
to  allow  expatriation  from  the  United  States  without  the  consent  of 
our  government;  Inglis  v.  Sailors'  Snug  Harbour  (1830)  3  Pet.  99; 
United  States  v.  Gillies  (1815)  Pet.  C.  C.  159;  2  Kent,  Commentaries 
(12th  ed.)  49  n.  (a) ;  others,  unless  public  policy  intervened,  8  Op. 
Atty.  Gen.  139  (1856),  asked  only  for  good  faith  in  the  act  of  expatri- 
ation, Talbot  V.  Janson  (1795)  3  Dall.  133;  Stoughton  v.  Taylor 
(1818)  2  Paine  C.  C.  655,  thus  "presuming"  the  consent  of  Congrese. 
Alsberry  v.  Hawkins  (Ky.  1839)  9  Dana  177.  The  statement  in  the 
Preamble  of  the  Act  of  July  27,  1868,  which  protects  naturalized 
citizens  abroad,  that  the  right  of  expatriation  is  fundamental,  is  now 
understood  as  the  consent  of  the  United  States  to  the  expatriation 
of  American  citizens,  Jennes  v.  Landes  (C.  C.  1897)  84  Fed.  73; 
but  see  Comitis  v.  Parkerson  (C  C.  1893)  56  Fed.  556,  and  all  that 
is  now  needed  is  an  unqualified  act  by  the  individual.  See  Chas. 
Qreen's  Sons  v.  Salas  (C.  C.  1887)  31  Fed.  73.  At  first  women, 
like  men,  were  denied  the  right  of  expatriation.  Shanks  v.  Duponi 
(1830)  3  Pet.  242;  Beck  v.  McOillis  (N.  Y.  1850)  9  Barb.  35.  But 
Congress,  Act  of  Feb.  10,  1855,  specifically  declared  that  an  alien 
woman  in  the  status  of  marriage  with  a  citizen  shall  be  deemed  a 
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citizen.  Kelly  v.  Owen  (1868)  7  Wall,  496 ;  Kane  v.  McCarthy  (1869) 
63  N.  C.  299.  Courts  which  have  construed  this  to  mean  its  converse 
as  well,  that  an  American  woman  in  the  status  of  marriage  with  an 
alien  shall  be  deemed  an  alien,  with  or  without  residence  abroad, 
Euckgaher  v.  Moore  (C.  C.  1900)  104  Fed.  947;  Pequignot  v.  City 
of  Detroit  (C.  C.  1883)  16  Fed.  211;  contra,  15  Op.  Atty.  Gen.  599 
(1877),  have  finally  been  upheld  by  the  Act  of  March  2,  1907,  which 
specifically  declares  that  "any  American  woman  who  marries  a  for- 
eigner shall  take  the  nationality  of  her  husband". 

Constitutional  Law — Liberty  of  the  Press. — The  relators  published 
what  purported  to  be  a  signed  petition  after  the  signers  had  repudiated 
it  as  having  been  signed  under  a  misapprehension.  Held,  the  con- 
tinued publication  of  their  names  as  signers  might  be  enjoined  with- 
out violating  the  liberty  of  the  press.  Schwartz  et  al.  v.  Edrington, 
Judge  (La.  1913)  62  So.  660.    See  Notes,  p.  732. 

Constitutional  Law — Police  Power — Eestriction  of  Liberty. — The 
defendant,  convicted  under  a  statute  making  mere  possession  of  opium 
a  crime,  claims  that  the  statute  is  unconstitutional  as  being  an  undue 
restraint  upon  his  liberty.  Held,  conviction  sustained.  Chino  Lee 
V.  United  States  (1913)  No.  153,  Oct.  Term,  U.  S.  Sup.  Ct. 

Although  the  traffic  in  liquor  can  be  prevented  by  the  legislature 
see  12  Columbia  Law  Review  738;  but  see  Tiedeman,  Police  Power 
554,  the  courts  of  last  resort  in  the  various  states  have  with  practical 
unanimity  held  that  the  use  or  possession  of  liquor,  since  it  does  not  of 
itself  affect  public  health,  morals  or  safety,  is  not  a  subject  for  the  exer- 
cise of  the  police  power.  Ex  parte  Brown  (1897)  38  Tex.  Crim,  295; 
State  V.  Oilman  (1889)  33  W.  Va.  146.  This  argiunent  against  sump- 
tuary laws,  based  on  the  theory  that  a  man  can  regulate  his  methods  of 
living  as  he  pleases,  so  long  as  he  does  not  conflict  with  the  rights 
of  others,  is  not,  however,  applied  to  the  use  or  possession  of  opium. 
Ex  parte  Mon  Luck  (1896)  29  Ore.  421;  Ah  Lim  v.  Territory  (1890) 
1  Wash.  156,  since,  although  the  difference  is  only  one  of  degree,  the 
courts  agree  that  even  the  private  use  of  the  drug  will  affect  public 
health  and  safety.  The  U.  S.  Supreme  Court,  under  its  more  liberal 
construction  of  the  police  power  so  as  to  include  everything  affecting 
public  welfare,  see  13  Columbia  Law  Review  294,  has  upheld  statutes 
which  forbade  the  manufacture  of  liquor,  even  though  not  for  pur- 
poses of  sale.  Mugler  v.  Kansas  (1887)  123  U.  S.  623 ;  Kidd  v.  Pear- 
son (1888)  128  U.  S.  1.  This  view  they  justify  on  the  ground  that 
it  is  a  reasonable  means  to  the  legitimate  end  of  general  prohibition, 
although,  it  is  submitted,  the  private  use  of  liquor  is  not  a  proper 
subject  for  the  exercise  of  the  police  power.  See  Tiedeman,  Police 
Power,  supra.  The  Supreme  Court,  however,  would  probably  apply 
its  argument  to  a  statute  against  the  mere  possession  or  use  of  liquor, 
and  has  naturally  applied  it  to  the  case  of  opium. 

Constitutional  Law — Privilege  Against  Self-incrimination — Waiver. — 
The  defendant  was  indicted  under  a  statute  declaring  it  to  be  a 
felony  for  any  operator  of  a  motor  vehicle  who  knows  that  he  has 
culpably  or  accidentally  injured  any  person  or  property  to  leave  the 
place  of  injury  without  stopping  and  giving  his  name,  address,  etc. 
The  defendant  demurred  to  the  indictment  on  the  ground  that  the 
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statute  infringed  his  constitutional  privilege  against  self-incrimination. 
Held,  one  judge  dissenting,  demurrer  overruled.  People  v.  Rosenheimer 
(N.  Y.  1913)  102  K  E.  530. 

For  a  discussion  of  principles  applicable  to  this  case,  see  12  Colum- 
bia Law  Review  731.  The  court  bases  this  decision  on  the  ground 
that  the  legislature  has  the  power  to  debar  motor  vehicles  altogether 
from  using  the  public  roads,  see  10  Columbia  Law  Review  477,  and 
holds  that  the  legislature  may  therefore  require  as  a  condition  of 
operating  such  machines  that  the  operator  waive  his  constitutional 
privilege.    See  3  Columbia  Law  Review  493. 


Contempt — Constructive — Avoidikg  Service  of  Subpoena. — The  de- 
fendant concealed  himself  for  the  purpose  of  avoiding  service  of  a 
subpoena  to  appear  as  witness.  Held,  this  constituted  contempt.  Aaron 
V.  State  (Miss.  1913)  62  So.  419. 

The  extent  of  the  power  to  punish  for  contempt  is  curiously  vague, 
since  it  is  in  its  nature  arbitrary  and  appears  to  be  limited  only  by 
the  discretion  of  the  courts.  See  Ex  parte  Terry  (1888)  128  U.  S.  289. 
Moreover,  since  this  power  is  inherent  in  all  courts  of  record,  attempts 
to  curtail  it  by  legislation  have  been  declared  unconstitutional.  State 
ex  inf.  Crow  v.  Shepherd  (1903)  177  Mo.  205;  cf.  State  ex  rel.  Att'y 
Gen'l  V.  Circuit  Court  (1897)  97  Wis.  1;  see  Thomas,  Constructive 
Contempt,  16.  But  the  courts,  in  the  cautious  exercise  of  their  dis- 
cretion, or  on  the  theory  that  the  statute  in  question  is  merely  declara- 
tory of  the  common  law,  see  Rapalje,  Contempt,  §  1,  are  inclined  to 
follow  the  declaration  of  legislative  policy.  Broderick  v.  Genesee  Cir- 
cuit Judge  (1900)  125  Mich.  274.  Moreover,  since  such  statutes 
generally  retain  the  common  law  idea  that  a  person  who  by  any 
act  intentionally  obstructs  the  course  of  justice  is  guilty  of  contempt, 
U.  S.  Rev.  Stat.  §  725;  see  Skipworth's  Case  (1873)  L.  R.  9  Q.  B.  230, 
an  intentional  disobedience  of  any  mandate  or  interference  with 
process  of  a  law  court,  when  the  order  has  been  served,  would  in 
any  jurisdiction  be  punishable  as  contempt.  State  ex  rel.  Bovee  v. 
Herron  (1872)  24  La,  Ann.  619 ;  see  4  Bl.  Comm.  *285.  But  in  equity 
the  rule  is  established  that  a  defendant  is  guilty  of  contempt  for  know- 
ingly violating  an  injunction,  although  not  himself  a  party  to  the  suit, 
nor  served  with  a  process.  Chisolm  v.  Caines  (C.  C.  1903)  121  Fed. 
397;  People  ex  rel.  Stearns  v.  Marr  (1905)  181  N.  Y.  463.  As  no 
valid  distinction  can  be  drawn  between  equity  and  law  courts  in  this 
respect,  inasmuch  as  each  derives  its  power  from  the  same  source,  it 
would  seem  that  the  wilful  disregard  of  the  process  of  the  latter,  being 
manifestly  an  intentional  obstruction  of  justice,  would  fall  within 
the  common  law  conception. 

Corporations — Foreign  Corporations — ^Internal  Affairs. — A  New 
York  corporation  made  a  conveyance  of  land  situated  in  Colorado. 
One  of  its  stockholders  brought  suit  in  Colorado  against  the  corpora- 
tion and  the  grantee  to  set  aside  the  deed  on  the  grounds  that  no 
quorum  was  present  at  the  meeting  which  authorized  the  deed,  and 
that  the  transaction  was  in  fraud  of  the  stockholders.  Held,  by  one 
judge,  that  the  suit  would  involve  interference  with  the  internal  affairs 
of  a  foreign  corporation,  and  that  consequently  the  court  should  decline 
jurisdiction.  Holmes  v.  Jewett  (Colo.  1913)  134  Pac.  665.  See 
Notes,  p.  734. 
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Corporations — Stockholder's  Liability  on  Unpaid  Subscription — 
Payment  op  Stock  in  Property. — The  defendants  purchased  stock  in 
a  corporation  with  property  worth  only  20%  of  the  par  value  of  the 
stock,  expecting  the  property  to  rise  in  value.  In  a  suit  by  creditors 
of  the  corporation,  held,  they  may  recover  from  the  stockholders  the 
difference  between  the  par  value  of  the  stock  and  the  value  of  the 
property.    Herron  Co.  v.  Shaw  (Cal.  1913)  133  Pac.  488. 

Payment  for  stock  may  be  made  in  property.  Brant  v.  Ehlen  (1882) 
59  Md.  1,  and  if  its  reasonable  value  be  equal  to  the  price  of  the  stock 
at  par,  the  transaction  cannot  be  impeached  by  creditors,  see  Van 
Gleve  V.  Berleey  (1898)  143  Mo.  109,  but  where  the  property  has  been 
intentionally  overvalued  the  difference  can  be  recovered  from  the 
original  stockholder,  Kelly  v.  Mining  Co.  (1898)  21  Mont.  291,  or 
from  a  transferee  with  notice,  Wishard  v.  Hansen  (1896)  99  la.  307, 
but  equity  protects  the  purchaser  without  notice.  DuPont  v.  Tilden 
(C.  C.  1890)  42  Fed.  87.  This  right  of  the  creditor  is  based  upon  the 
theory  that  he  has  been  misled  by  fraudulent  representations,  for  he 
had  a  right  to  assume  that  the  value  of  the  outstanding  capital  stock 
represented  assets  of  the  corporation;  since  unpaid  subscriptions  con- 
stitute a  trust  fund  for  his  benefit.  Sawyer  v.  Hoag  (U.  S.  1873)  17 
Wall.  610,  he  cannot  be  prejudiced  by  any  transaction  between  the 
stockholder  and  the  corporation.  The  trust  conception,  however,  is 
anomalous  in  that,  as  in  the  principal  case,  the  creditor  is  often  given 
the  right  which  in  strict  theory  should  belong  to  the  trustee  in  in- 
solvency, since  it  is,  in  fact,  a  right  of  the  corporation  which  it  would 
be  prevented  from  enforcing  by  estoppel.  Actual  overvaluation  with 
intent  to  do  so  should  constitute  sufficient  misrepresentation  to  sub- 
ject the  stockholder  to  liability,  Scovill  v.  Thayer  (1881)  105  U.  S.  143; 
State  Trust  Co.  v.  Turner  (1900)  111  la.  664,  as  being  fraud  in  law; 
some  courts  nevertheless  require  proof  of  fraud  aliunde.  Coffin  v.  Rans- 
dell  (1886)  110  Ind.  417,  but  all  substantially  agree  that  gross  over- 
valuation shall  be  prima  facie  evidence  of  fraud  per  se.  Coleman  v. 
Howe  (1895)  154  HI.  458.  On  the  other  hand,  if  the  creditor  is 
aware  of  the  overvaluation,  no  fraud  can  be  said  to  have  been  perpe- 
trated upon  him,  and  he  should  be  estopped  from  making  claim. 
Adamant  Mfg.  Co.  v.  Wallace  (1897)  16  Wash.  614;  but  see  Sprague 
V.  Bank  (1898)  172  lU.  149. 

Criminal  Law — Double  Jeopardy — Burglary  and  Larceny  Committed 
IN  One  Transaction. — The  defendant  was  prosecuted  on  an  informa- 
tion alleging,  in  a  single  count,  breaking  and  entering  a  building  with 
intent  to  steal,  and  committing  a  larceny  within.  Before  the  trial 
began,  the  charge  of  larceny  was  quashed,  and,  soon  after  its  com- 
mencement, the  charge  of  burglary  was  also  quashed.  Subsequently, 
on  a  second  information  filed  on  the  same  charge,  the  defendant  was 
convicted  of  larceny,  his  plea  of  former  jeopardy  being  overruled. 
Held,  the  commencement  of  the  trial  on  the  charge  of  burglary, 
even  though  the  defendant  was  thereby  placed  in  jeopardy,  was  no 
bar  to  a  prosecution  for  larceny,  which  is  an  independent  offense. 
Ex  parte  Gano  (Kan.  1913)  132  Pac.  999. 

This  view  is  sustained  by  the  weight  of  authority.  See  13  Colum- 
bia Law  Review  60. 

Deeds — Date  of  Delivery — Presumption. — In  a  suit  to  remove  cloud 
on  title,  the  defendant  introduced  the  record  of  a  deed,  conveying 
the  same  land  described  in  the  deed  through  which  the  plaintiff  sought 
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to  make  title,  and  bearing  the  same  date,  but  acknowledged  subse- 
quently. Held,  the  date  of  the  certificate  of  acknowledgment  was 
evidence  in  the  issue  of  the  date  of  execution  of  the  deed.  Johnston 
V.  Kramer  Bros.  &  Co.  (D.  C.  E.  D.  N.  C.  1913)  203  Fed.  734. 

The  date  of  a  deed  is  the  date  of  its  delivery,  for  the  delivery  is 
essential  to  the  complete  execution  of  the  instrument.  Younge  v. 
Guilheau  (1865)  3  Wall.  636.  In  the  absence  of  proof  to  the  con- 
trary, the  date  of  execution  is  presumed  to  be  the  date  of  delivery. 
Williams  v.  Armstrong  (1900)  130  Ala.  389;  Wheeler  v.  Single  (1885) 
62  Wis.  380.  In  some  states  the  matter  is  covered  by  statute.  Cal. 
Civil  Code  (1872)  §1055.  By  the  weight  of  authority,  the  fact  that 
the  certificate  of  acknowledgment  bears  a  later  date  does  not  over- 
come this  presumption.  Smith  v.  Porter  (Mass.  1857)  10  Gray  66; 
Lake  Erie  Ry.  v.  Whitham  (1895)  155  111.  514;  see  Smith  v.  Scar- 
horough  (1895)  61  Ark.  104,  and  this  is  true  also  when  the  presump- 
tion is  statutory.  Gordon  v.  City  of  San  Diego  (1895)  108  Cal.  264. 
Many  courts,  however,  will  presume  delivery  on  the  date  of  acknowl- 
edgment, Crabtree  v.  Crahtree  (1907)  136  la.  630;  Johnson  v.  Moore 
(1873)  28  Mich.  3;  see  Windom  v.  Schuppel  (1888)  39  Minn.  35,  but 
in  some  jurisdictions  this  is  because  acknowledgment  is  necessary  to 
the  valid  execution  of  a  deed.  Baily  v.  Selden  (1899)  124  Ala.  403. 
This  conflict  would  seem  to  be  due  to  the  fact  that  ordinarily  a  deed 
is  complete  without  the  acknowledgment,  which  is  merely  for  the 
purpose  of  protecting  the  grantee.  But  in  the  usual  and  r^ular 
course  of  business,  acknowledgment  precedes  delivery;  see  Smith  v. 
Scarborough,  supraj  it  should  not  be  presumed,  therefore,  that  the 
delivery  was  made  before  the  acknowledgment. 

Equity — Specific  Performance — Contract  for  the  Sale  of  Timber. — 
The  defendant  contracted  to  sell  certain  standing  timber,  agreeing 
to  convey  upon  full  payment,  as  provided  for  by  the  terms  of  the 
agreement.  Held,  the  contract  should  be  specifically  enforced.  OmMlui 
Lumber  Co.  v.  Co-operative  Co.  (Colo.  1913)  133  Pac.  1112. 

The  courts  of  equity  have  generally  granted  specific  performance 
of  contracts  concerning  realty,  on  the  ground  that  real  property  has 
no  equivalent.  See  Maitland,  Equity  237,  238;  Pomeroy,  Specific 
Performance  (2nd  ed.)  §§  9,  10.  Since,  therefore,  the  early  common 
law  recognized  a  contract  for  the  sale  of  products  of  the  soil  like  grass, 
trees,  etc.,  as  one  of  sufficient  interest  in  land  to  fall  within  the 
Statute  of  Frauds,  Oreen  v.  Armstrong  (N.  Y.  1845)  1  Denio  550; 
Hirth  V.  Graham  (1893)  50  Ohio  St.  57,  equity  would  take  jurisdic- 
tion. However,  it  would  be  reluctant  to  intervene.  Paddock  v.  Daven- 
port (1890)  107  N.  C.  710,  under  the  present  rule  that  if  the  parties 
contemplate  the  severance  of  the  timber  from  the  laud  the  contract 
deals  with  personalty,  Burdick,  Sales  (3rd  ed.)  29,  30;  Uniform  Sales 
Act  §  76,  since  specific  performance  of  contracts  involving  personal 
property  is  usually  refused  unless  the  chattel  is  of  peculiar  intrinsic 
worth.  See  Pomeroy,  Specific  Performance  (2nd  ed.)  §§  11,  12.  On 
principle,  such  a  distinction,  see  Marthinson  v.  King  (C.  C.  A.  1906) 
150  Fed.  48,  should  not  be  made  the  means  of  limiting  the  power  of 
equity.  See  Jones  v.  Newhall  (1874)  115  Mass.  244;  Telegraphone 
Corp.  V.  Canadian  Co.  (1908)  103  Me.  444;  1  Fonblanque,  Equity 
(2nd  ed.)  34  et  seq.  Since,  moreover,  nothing  is  so  perfect  a  com- 
pensation to  the  plaintiff  as  the  very  thing  the  defendant  himself 
has  promised  to  do,  and  since  the  law  can  rarely  afford  such  a  remedy, 
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the  courts  of  equity  should  endeavor  to  grant  him  that  relief  when- 
ever possible.  See  2  Story,  Equity  Juris.  (13th  ed.)  36;  Fry,  Specific 
Performance  (5th  ed.)  §§  4,  47. 

EvroENCE — Exclusion  of  Offer  of  Oompbomise. — The  plaintiff,  having 
sustained  injuries  on  the  defendant  company's  road,  wrote  its  agent 
notifying  him  of  the  injury,  and  alleging  his  damages  to  be  five  hun- 
dred dollars,  which  he  offered  to  accept  "as  a  compromise."  He  now 
sues  for  $30,500.  Held,  the  letter  should  have  been  received  in  evi- 
dence against  him.  Missouri  T.  &  T.  By.  v.  Sullivan  (Tex.  1913) 
157  S.  W.  193. 

It  is  elementary  that  a  person's  admissions  are  receivable  against 
him,  2  Wigmore,  Evidence,  §  1048;  Truby  v.  Seybert  (1849)  12  Pa. 
101,  but  an  offer  of  compromise,  being  merely  a  hypothetical  conces- 
sion, 2  Wigmore,  Evidence,  §  1061;  see  Thomson  v.  Austen  (1823)  2 
Dowl.  &  Ry.  358,  361,  is  according  to  the  weight  of  authority  excluded 
from  evidence,  since  it  can  never  be  properly  treated  as  represent- 
ing the  party's  actual  belief.  Tenant  v.  Dudley  (1895)  144  N.  Y. 
504;  Collie  v.  Coggins  (1894)  103  Ala.  281.  In  England,  however,  it 
is  assumed  that  an  offer  of  compromise  is  ordinarily  receivable,  but 
that  the  words  "without  prejudice"  will  exclude  not  only  such  an 
offer  but  even  an  independent  admission  of  fact.  Wallace  v.  Small 
(1830)  1  M.  &  M.  446;  2  Chamberlayne,  Evidence,  §  1464;  see  Stewart 
y.  Muirhead  (1890)  29  N.  Br.  273,  279.  The  theory  is  that  these  words 
impart  a  contractual  character  to  the  offer,  so  that  if  the  terms  are 
not  accepted,  it  becomes  void  and  loses  its  evidential  value.  2  Wig- 
more, Evidence,  §  1061;  see  In  re  River  Steamer  Co.  (1871)  L.  R.  6 
Ch.  App.  822,  832.  Even  in  this  country,  an  independent  admission 
of  fact  is  rendered  inadmissible  if  made  without  prejudice.  White  v. 
Old  Dominion  8.  S.  Co.  (1886)  102  N.  Y.  660;  Molyneaux  v.  Collier 
(1853)  13  Ga.  406,  but  this  must  be  based  entirely  upon  a  desire  to 
encourage  extra-judicial  settlements.  For  there  is  no  apparent  rea- 
son for  excluding  an  absolute  admission  of  fact  merely  because  it  was 
made  in  the  course  of  negotiating  a  compromise.  Rose  v.  Rose  (1896) 
112  Cal.  341,  344,  and  it  would  seem  that  the  plaintiff's  letter,  being 
the  first  presentation  of  his  claim,  should  be  taken  as  a  statement  of 
fact,  and  therefore  an  admission.  But  see  St.  Louis  Southwestern 
Ry.  V.  Kern  (Tex.  1907)  100  S.  W.  971. 

Evidence — Homicide — Character  of  Deceased. — The  defendant,  on 
trial  for  murder,  testified  that  the  deceased  was  attempting  to  rob  him 
when  killed.  Held,  this  was  not  such  an  attack  upon  the  character  of 
the  deceased  as  would  justify  the  admission  of  evidence  of  his  good 
reputation.     State  v.  Reed  (Mo.  1913)  157  S.  W.  316. 

For  the  avoidance  of  undue  prejudice  and  confusion  of  issues,  1 
Greenleaf,  Evidence  37,  testimony  as  to  the  deceased's  good  character, 
in  a  prosecution  for  homicide,  cannot  be  introduced  by  the  state  in  the 
first  instance.  State  v.  Potter  (1874)  13  Kan.  414,  as  an  attack  by  the 
defense  is  necessary  to  render  it  a  subject  of  proof.  Bloomer  v.  State 
(1905)  75  Ark.  297.  Where  the  defense  has  proved  particular  traits  of 
violence  on  the  i>art  of  the  deceased  as  tending  to  show  his  bad  char- 
acter, evidence  of  "his  peaceableness  is  admissible.  Hussey  v.  State 
(1888)  87  Ala.  121;  Davis  v.  People  (1885)  114  111.  86.  By  the  weight 
of  authority,  however,  a  plea  of  self  defense,  even  though  involving  an 
actual  assault  by  the  deceased,  raises  no  such  issue.     Kelly  v.  People 
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(1907)  229  HI.  81;  State  v.  Potter,  supra;  contra,  Thrawley  v.  State 
(1899)  153  Ind.  375.  In  some  instances,  Kennedy  v.  State  (1903)  140 
Ala.  1;  see  State  v.  Woodward  (1905)  191  Mo.  617,  this  result  has- 
apparently  been  reached  by  an  erroneous  assumption  of  the  identity 
of  character  and  reputation,  see  1  Wigmore,  Evidence,  §  52 ;  of.  Regina 
V.  Rowton  (1865)  10  Cox  Cr.  Cas.  25,  but  the  true  theoiy  of  the 
exclusion  is  that  the  defendant's  testimony,  as  in  the  principal  case, 
was  introduced  for  the  purpose  of  proving  the  facts  of  the  homicide, 
and  not  the  character  of  iJie  deceased  from  which  such  facts  might 
be  indirectly  inferred.  Jimmerson  v.  State  (1901)  133  Ala.  18.  It 
would  seem,  however,  that  when,  as  in  the  principal  case,  there  is 
available  to  prove  the  details  of  the  killing  the  testimony  of  none  but 
the  defendant,  the  resulting  doubt  might  well  be  considered  sufficient 
to  warrant  the  admission  of  any  testimony  which  could  throw  light 
upon  the  immediate  facts  and  circumstances,  or  aid  in  ascertaining 
the  probable  grade  of  the  offense.  Carroll  v.  State  (Tenn.  1842)  3 
Humph.  315;  see  dissenting  opinion.  State  v.  Eddon  (1894)  8  Wash. 
292,  307. 

False  Imprisonment — Justification — Advice  of  Magistrate. — The 
defendant  swore  to  a  complaint  which  a  magistrate  drew  up  for  him, 
charging  the  plaintiff  with  violating  a  criminal  statute,  but  stating  no 
facts.  The  plaintiff  was  arrested  on  a  warrant  issued  on  the  complaint. 
His  conduct  was  not  covered  by  the  statute.  Held,  the  defendant  was 
not  liable  for  false  imprisonment.  Kendel  v.  Guterl  (N.  J.  1913)  87 
Atl.  84. 

In  its  solicitude  to  guard  the  liberty  of  the  individual,  the  law 
has  always  carefully  protected  him  from  any  legally  unjustifiable  re- 
straint of  person.  In  the  civil  action  of  false  imprisonment  it  has 
imposed  on  the  offender  the  burden  of  showing  justification,  Jackson  v. 
Knowlton  (1899)  173  Mass.  94;  cf.  Barker  v.  Anderson  (1890)  81 
Mich.  508,  for  his  liability  is  predicated  on  the  theory  that  he  acts  at 
his  peril.  See  Landrum  v.  Wells  (1894)  7  Tex.  Civ.  App.  625.  In  an 
action  for  malicious  prosecution,  advice  of  counsel  is  a  defense,  McClaf- 
erty  v.  Philp  (1892)  151  Pa.  86;  Stewart  v.  Sonnehorn  (1898)  98  U.  S. 
187;  contra,  Gazzard  v.  Flury  (1890)  120  N.  Y.  223,  and  so  is  the 
advice  of  the  magistrate  who  issues  the  warrant.  Ball  v.  Rawles  (1892) 
93  Cal.  222,  but  advice  of  counsel  is  no  justification  in  an  action  for 
false  imprisonment.  1  Jaggard,  Torts,  631.  The  mere  making  of  an 
affidavit,  however,  without  any  participation  in  the  issuance  and  execu- 
tion of  the  warrant,  does  not  render  the  maker  liable  to  an  action  for 
false  imprisonment,  Oifford  v.  Wiggins  (1892)  50  Minn.  401 ;  Nowak  v. 
Waller  (1890)  10  N.  Y.  Supp.  199,  even  though  he  knew  the  facts  did 
not  constitute  an  indictable  offense.  Booth  v.  Kurrus  (1893)  55  N.  J. 
L.  370,  for  a  true  statement  of  facts  to  a  magistrate,  who  is  an  officer 
of  the  law,  should  relieve  the  complainant  of  responsibility.  In  the 
principal  case,  though  color  of  jurisdiction  was  given  by  the  false 
affidavit,  still,  as  the  defendant  swore  simply  to  a  conclusion  of  law, 
it  would  seem  that  he  acted  only  as  an  ordinary  reasonable  man  in 
relying  on  the  magistrate's  definition  of  the  offense.  Even  could  he 
be  called  the  real  initiator  of  the  proceedings,  it  would  be  carrying 
the  principle  too  far  to  hold  him  liable  for  false  imprisonment. 

Fixtures — Contract  to  Raze  Building — Trover. — The  plaintiff  con- 
tracted to  raze  a  building  for  the  defendant,  receiving  the  materials 
in  payment.  The  defendant  prevented  him  from  removing  them  and 
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he  brought  trover.  Held,  two  judges  dissenting,  the  action  could  not 
be  maintained,  as  the  subject  matter  was  realty.  Melton  v.  Fullerton- 
Weaver  Realty  Co.  (1913)  142  N.  Y.  Supp.  852. 

It  is  difficult  to  see  how  the  common  law  distinction  between  real 
and  personal  property  can  be  changed  by  an  agreement  so  as  to  be 
binding  on  outside  parties.  Ewell,  Fixtures  (2nd  ed.)  53;  Rogers  V. 
Brohaw  (1875)  25  N.  J.  Eq.  496.  But,  between  the  parties  themselves, 
since  this  classification  is  purely  arbitrary,  the  intention  should  prevail, 
13  Columbia  Law  Review  247,  and  every  attempt  to  repudiate  the 
construction  to  which  they  have  assented  should  be  frustrated.  Accord- 
ingly, as  to  the  original  parties,  a  chattel  may  by  contract  retain  its 
character,  although  annexed  to  the  freehold,  Harris  v.  Powers  (1876) 
57  Ala.  139;  Long  v.  W/ii^e  (1884)  42  Ohio  St.  59,  and  trover,  Harris 
V.  Powers,  supra,  or  replevin,  see  McDaniel  v.  Lipp  (1894)  41  Neb. 
713,  has  been  maintained  for  a  conversion  thereof.  Logically,  there- 
fore, even  if  a  chattel  has  lost  its  legal  identity  by  an  unconditional 
attachment  to  the  realty,  a  later  agreement  could  restore  it  to  its 
former  condition.  See  Board  of  Commissioners  v.  Stubhs  (1881)  25 
Kan.  322;  Rogers  v.  Cox  (1884)  96  Ind.  157,  160;  Tyson  v.  Post  (1888) 
108  N.  Y.  217.  In  the  main  case,  therefore,  inasmuch  as  there  were 
no  interests  of  third  parties  involved,  the  contract  should  have  been 
construed  as  effecting  a  constructive  severance.  See  Ewell,  Fixtures 
(2nd  ed.)  65  et  seq.  Indeed,  this  principle  has  been  extended  to  cases 
where  the  property  in  question  had  never  in  fact  existed  as  personalty, 
as  in  the  case  of  growing  timber,  Bostwick  v.  Leach  (Conn.  1809)  3 
Day  476,  for  which  trover  has  been  maintained,  Kingsley  v.  Eolhrook 
(1864)  45  N.  H.  313,  under  a  contract  contemplating  its  severance. 
See  1  Reeves,  Real  Prop.  §  53. 

Infants — Contracts — ^Avoidance — ^Return  of  Consideration. — The 
plaintiff  brought  assumpsit  to  recover  payments  made  by  him,  while 
a  minor,  on  a  lease  that  he  disaffirmed  on  coming  of  age.  Held,  as 
the  contract  was  not  for  necessaries,  the  infant  could  recover  all  he 
had  paid  without  putting  his  adversary  in  statu  quo.  Ex  parte  McFer- 
ren  (Ala.  1913)  63  So.  159,  reversing  Edgewood  Land  Co.  v.  McFerren 
(Ala.  1913)  63  So.  157. 

In  England,  an  infant  is  denied  the  right  to  avoid  an  executed 
contract  whereby  he  has  benefited,  and  recover  back  what  he  has 
paid.  Holmes  v.  Blogg  (1818)  8  Taunt.  508;  Valentini  v.  Canali 
(1889)  24  Q.  B.  D.  166.  In  the  United  States,  this  right  is  generally 
granted,  but  there  is  much  conflict  as  to  the  necessity  of  returning 
the  consideration  received.  1  Parsons,  Contracts  (9th  ed.)  365,  n.  1. 
It  has  been  held  that  the  consideration  must  be  restored  as  a  condi- 
tion precedent  to  recovery.  Bartholomew  v,  Finnemore  (N.  Y.  1854) 
17  Barb.  428.  The  weight  of  judicial  opinion,  however,  holds  that 
the  infant  need  restore  only  so  much  of  the  consideration  as  he  has 
when  he  disaffirms  the  contract;  see  MacGreal  v.  Taylor  (1897)  167 
U.  S.  688;  but  if  he  has  consumed  or  lost  it,  he  need  not  return  its 
equivalent.  Fox  v.  Drewry  (1896)  62  Ark.  316;  Miller  v.  Smith 
(1879)  26  Minn.  248.  Some  courts  of  law  do  not  require  a  return  of 
the  consideration,  even  though  it  lies  within  the  infant's  power, 
but  allow  a  cross  action.  Shuford  v.  Alexander  (1884)  74  Ga.  293. 
It  may  be  argued  that  an  infant  should  be  as  fully  protected  against 
the  performance  of  his  contracts,  as  against  his  promises  to  perform. 
Miller  v.  Smith,  supra.    On  the  other  hand,  if  an  infant's  disaffirmance 
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avoids  his  executed  contract,  to  be  logically  consistent  it  should  avoid 
it  altogether,  and  the  plaintiff  should  be  obliged  to  put  the  defendant 
in  statu  quo;  Clark,  Contracts  (2nd  ed.)  174  (d) ;  Rice  v.  Butler 
(1899)  160  N.  Y.  578;  Heath  v.  Stevens  (1869)  48  N.  H.  251;  for 
"the  privilege  of  infancy  is  to  be  used  as  a  shield  and  not  as  a 
sword".     2  Kent,  Commentaries  *240. 

Iksurance — Insurable  Interest — Beneficiary's  Right  to  Recover. — 
Where  the  insured  deserted  his  wife  and  lived  with  another  woman, 
making  the  latter  the  beneficiary  of  an  insurance  policy  upon  his 
life,  held,  the  beneficiary  could  recover  the  amount  of  the  policy,  irre- 
spective of  her  interest  in  the  insured's  life.  Mutual  Benefit  Life 
Ins.  Co.  V.  Cummings  (Ore.  1913)  133  Pac.  1169.    See  Notes,  p.  739. 

Insurance — Insurable  Interest  Necessary  in  Fire  Policies. — A  hus- 
band insured  his  wife's  property,  in  which  he  had  no  rights.  Held,  he 
could  not  recover  on  the  policy.  Oatman  v.  Banker's  &  Mer.  Mut.  Fire 
Relief  Assn.  (Ore.  1913)  133  Pac.  1183.    See  Notes,  p.  739. 

Insurance — Mutual  Benefit  Associations — Stipulation  to  Arbitrate. 
— In  a  contract  of  insurance  between  the  plaintiff's  intestate  and  the 
defendant,  it  was  stipulated  that  all  questions  in  dispute  should  be 
decided  finally  by  certain  arbitrators.  Held,  the  stipulation  was  a  bar 
to  plaintiff's  action.  Pennsylvania  Co.  v.  Reager's  Admr.  (Ky.  1913) 
154  S.  W.  412. 

A  stipulation  in  a  contract  providing  that  an  adjudication  by  arbi- 
trators be  made  to  determine  a  question  of  fact,  has  been  generally 
upheld,  on  the  theory  that  the  making  of  the  award  was  a  condition 
precedent.  D.  &  H.  Canal  Co.  v.  Pa.  Coal  Co.  (1872)  50  N.  Y.  250; 
contra.  Hartford  Fire  Ins.  Co.  \.  Hon  (1902)  66  Neb.  555;  cf.  11  Har- 
vard Law  Review  134.  The  general  rule,  however,  is  well  established 
that  agreements  to  arbitrate  future  controversies  in  toto  are  invalid  as 
tending  to  obstruct  the  course  of  justice.  2  Parsons,  Contracts  (9th 
Ed.)*  708  et  seq;  see  8  Columbia  Law  Review  409.  Nevertheless,  some 
courts  have  refused  to  apply  this  rule  to  insurance  contracts  with 
mutual  benefit  associations.  Canfield  v.  Knights  of  Maccabees  (1891) 
87  Mich.  626;  Osceola  Tribe  v.  Schmidt  (1881)  57  Md.  98.  This  dis- 
tinction, though  scarcely  to  be  supported  on  theory,  is  based  upon  the 
argument  that  the  utility  of  an  organization  formed  for  beneficent 
purposes  would  otherwise  be  seriously  impaired  by  petty  litigations. 
Osceola  Tribe  v.  Schmidt,  supra.  In  making  such  an  exception,  the 
courts  have  empirically  balanced  conflicting  arguments  of  expediency, 
and  permitted  freedom  of  contract  to  prevail  over  the  injury  to  their 
dignity  and  the  general  policy  to  confine  litigation  to  the  tribunals 
established  by  law.  The  decision  of  the  principal  case,  in  discriminat- 
ing in  favor  of  mutual  benefit  associations,  would  seem,  therefore,  to 
indicate  a  sound  tendency  to  limit  the  application  of  the  established 
rule  in  this  particular  field  of  insurance  contracts.  But  see  B.  &  0. 
R.  R.  v.  Stankard  (1897)  56  Oh.  St.  224. 

Liens — Tax  Liens — Foreclosure  of  Statutory  Lien  in  Equity. — A 
municipal  corporation  brought  a  bill  to  foreclose  a  statutory  tax  lien. 
Held,  equity  has  no  jurisdiction  where  the  statute  provides  an  adequate 
remedy.     Oreil  Bros.  v.  City  of  Montgomery  (Ala.  1913)  62  So.  692. 
According  to  the  rule  that  equitable  relief  is  not  lost  when  equitable 
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principles  are  embodied  in  a  statute  providing  some  other  adequate 
remedy,  Payne  v.  Bvilard  (1851)  23  Miss.  88,  a  statutory  adoption 
of  a  lien  equitable  in  its  nature  leaves  intact  the  right  to  equitable 
enforcement,  Thrasher  v.  Doig  (1882)  18  Fla.  809,  unless  such  en- 
forcement is  expressly  abrogated  by  the  terms  of  the  statute.  See  Crass 
V.  M.  &  G.  R.  R.  (1892)  96  Ala.  447.  A  strictly  common  law  lien, 
on  the  other  hand,  gives  only  a  right  of  possession  to  the  lienor,  Thames 
Iron  Works  Co.  v.  Patent  Derrick  Co.  (1860)  1  J.  &  H.  93,  and  some 
confusion  has  arisen  by  reason  of  the  occasional  application  to  them 
of  equitable  relief.  Black  v.  Brennan  (Ky.  1837)  5  Dana  310;  Arians 
V.  Brickley  (1885)  65  Wis.  26.  It  now  seems  established,  however, 
that  a  pure  common  law  lien  cannot  be  enforced  in  equity,  Borrough 
V.  Ely  (1903)  54  W.  Va.  118,  in  absence  of  some  collateral  excuse 
for  equitable  intervention.  See  Aldine  Mfg.  Co.  v.  Phillips  (1898) 
118  Mich.  162.  Consequently,  a  statute  creating  a  lien  analogous  to 
such  as  existed  at  common  law  is  unenforcible  in  equity,  1  Jones,  Liens 
(2nd  ed.)  §  94,  and  this  principle  has  been  carried  over  to  statutory 
liens  of  a  novel  character,  Aldine  Mfg.  Co.  v.  Phillips,  supra,  subject 
to  the  right  of  equity  to  step  in  if  no  adequate  method  of  enforcement 
is  provided,  Gihhons  v.  Hamilton  (N.  Y.  1867)  33  How.  Pr.  83;  see 
Fackney  v.  C.  &  B.  R.  R.  (1875)  78  111.  116;  contra,  1  Jones,  Liens 
(2nd  ed.)  §  94,  but  such  statutes  are  strictly  construed,  and  equity 
may  not  extend  relief  beyond  the  ground  expressly  covered  by  them. 
Canal  Co.  v.  Gordon  (1867)  6  Wall.  561.  A  tax  lien,  being  solely  a 
creation  of  statute,  Sheffield  City  Co.  v.  Bank  (1901)  131  Ala.  185,  is, 
therefore,  not  enforcible  in  equity  unless  the  statute  contains  no  pro- 
vision for  enforcement.     Gibbons  v.  Hamilton,  supra. 

Limitation  of  Actions — Disability — Assignment  of  Actions. — In  an 
action  to  redeem  from  a  tax  sale,  the  plaintiff  seeks  to  avoid  the  Stat- 
ute of  Limitations  by  showing  that  his  grantor,  to  whom  the  right 
originally  accrued,  was  and  still  is  a  married  woman.  The  statute 
allowed  a  person  under  disability  to  redeem  within  one  year  after  the 
disability  was  removed.  Held,  he  had  only  one  year  from  the  time 
he  took  title.    Sehon  v.  Bloomer  (W.  Va.  1913)  78  S.  E.  105. 

Since  the  defense  of  the  Statute  of  Limitations,  so  far  as  it  affects 
title  to  property,  is  generally  regarded  as  a  property  right,  see  Campbell 
V.  Holt  (1885)  115  TJ.  S.  620,  it  is  argued  that  the  suspension  of  the 
statute,  due  to  disability,  is  a  property  right,  assignable  and  inheritable 
in  connection  with  the  cause  of  action,  and  consequently  suspends  the 
running  of  the  statute  against  assignees  until  the  removal  of  the  dis- 
ability of  the  assignor.  McNamara  v.  Baird  (1893)  72  Miss.  89;  Bush 
V.  Lindsay  (1854)  14  Ga.  687;  see  Huls  v.  Buntin  (1868)  47  111.  396. 
It  is  urged,  on  the  other  hand,  that  the  disability  of  the  owner  of 
the  chose  ceases  with  respect  to  the  chose  when  she  alienates  it; 
Demarest  v.  Wynkoop  (N.  Y.  1817)  3  Johns.  Ch.  129;  Williams  v. 
Council  (K  C.  1856)  4  Jones'  Law  206;  McGee  v.  Bailey  (1892)  86 
la.  513;  and  as  the  cause  of  action  is  now  in  the  hands  of  a  person 
capable  of  enforcing  it,  the  reason  for  the  privilege  ceases,  and  the 
privilege  should  fall  with  it.  Gibbs  v.  Sawyer  (1878)  48  la.  443.  The 
first  view  is  correlative  to  the  rule  that  a  plaintiff  may  avail  himself 
only  of  a  disability  which  existed  when  the  cause  of  action  accrued; 
the  second  qualifies  the  rule  by  requiring  that  the  plaintiff  must  con- 
fine himself  to  disabilities  which  existed  as  to  himself  when  the  action 
accrued.  McGee  v.  Bailey,  supra.  Either  is  consistent  with  the  statu- 
tory provision  that  an  heir  or  assignee  must  bring  suit  within  one  year 


764  COLUMBIA  LAW  REVIEW. 

after  the  removal  of  the  disability.  1906  W.  Va.  Code  §  889.  Con- 
siderations of  expediency  strongly  favor  the  latter  interpretation;  on 
principle,  moreover,  it  would  seem  that  the  view  which  regards  the 
Statute  of  Limitations  as  a  property  right  is  hardly  to  be  extended. 

Officers — Power  of  Courts  to  Review  Governor's  Acts. — The  in- 
cumbent, without  fair  notice  or  opportunity  to  be  heard,  had  been 
summarily  removed  from  office  by  the  Governor,  who  was  authorized 
by  statute  to  remove  "for  cause  upon  satisfactory  proof".  He  now 
seeks  to  enjoin  the  governor's  agents  from  forcibly  putting  the  ap- 
pointee into  possession.  Held,  that  the  incumbent  had  been  deprived 
of  his  office  without  due  process  of  law.  Ekern  v.  McGovern  et  al. 
(Wis.  1913)  142  N.  W.  595. 

Because  of  the  theory  of  separated  powers,  Sutherland  v.  Gov- 
ernor (1874)  29  Mich.  320,  the  courts  decline  to  review  any  act 
involving  the  exercise  of  the  governor's  discretion,  Hawkins  v.  Gov- 
ernor (1839)  1  Ark.  *570;  Householder  v.  Morrill  (1895)  55  Kan. 
317;  State  ex  rel.  Att'y  Gen  I  v.  Doherty  (1873)  25  La.  Ann.  119, 
and  even  where  the  act  is  ministerial  they  refuse  to  take  juris- 
diction, on  the  ground  that  the  act  is  purely  executive.  Sutherland  v. 
Governor,  supra;  State  ex  rel.  Bishee  v.  Drew  (1879)  17  Fla.  67;  btit 
see  Cooke  v.  Iverson  (1909)  108  Minn.  388.  Where  the  governor,  how- 
ever, is  empowered  by  a  statute  to  remove  an  officer  for  cause,  they 
have  the  right  to  inquire  into  his  power  and  jurisdiction,  Cameron  v. 
Parker  (1884)  2  Okla.  277;  State  ex  rel.  Att'y  Gen'l  v.  Johnson  (1892) 
30  Fla.  487;  State  ex  rel.  Kinsella  v.  Eberhardt  (1911)  116  Minn.  313, 
and  when  the  legislature  confers  upon  the  governor  power  to  remove 
after  a  compliance  with  certain  formalities,  it  has  been  held  that  the  ob- 
servance of  such  formalities  is  a  condition  precedent  to  the  valid  exercise 
of  the  power.  People  ex  rel.  Metevier  v.  Therrien  (1890)  80  Mich.  187. 
Except  where  by  statute  the  governor  may  remove  "when  we  shall  deem 
it  for  the  best  interests  of  the  state",  in  which  case  his  finding,  no  mat- 
ter how  erroneous,  should,  of  course,  be  beyond  the  cognizance  of  the 
courts,  People  ex  rel.  Clay  v.  Stewart  (1889)  74  Mich.  411;  Att'y  Gen'l 
ex  rel.  Taylor  v.  Brown  (1853)  1  Wis.  513,  it  is  submitted  that  it 
would  be  a  justifiable  extension  of  authority  for  the  courts  to  examine, 
as  in  the  case  of  a  jury,  not  the  correctness  of  the  governor's  decision, 
but  whether  there  was  any  legal  evidence  in  support  of  it.  State  ex  rel. 
Kinsella  v.  Eberhardt,  supra.  The  principal  case,  moreover,  is  cor- 
rectly based  on  the  assumption  that  since  the  statute  authorized  the 
governor  to  remove  only  for  cause,  the  incumbent  should  have  been 
given  fair  notice  and  an  opportunity  to  be  heard.  Dullam  v.  Wilson 
(1884)  53  Mich.  392;  but  see  Wilcox  v.  People  ex  rel.  Lipe  (1878) 
90  111.  186. 

Party  Walls — Duration  of  Party  Wall  Rights. — The  plaintiff  pur- 
chased an  easement  of  support  in  the  defendant's  wall.  Subsequently 
the  defendant's  building  was  destroyed  by  fire,  but  the  wall  remained 
standing,  sufficiently  strong  to  support  the  plaintiff's  building.  Held, 
the  destruction  of  the  defendant's  building  did  not  affect  the  plaintiff's 
easement.  Commercial  Nat.  Bank  v.  Eccles  (Utah  1913)  134  Pac.  614. 
Party  wall  rights  usually  originate  in  contract,  and  their  duration, 
under  such  circumstances,  obviously  depends  on  the  intention  of  the 
parties.  In  the  absence  of  express  language  to  the  contrary  the  courts 
have  interpreted  this  intention  as  limiting  these  rights  to  the  particu- 
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lar  wall.  Huck  v.  Flente  (1875)  80  111.  258;  Sherred  v.  Cisco  (N.  Y. 
1851)  4  Sandf.  480.  The  principal  case  is,  therefore,  correct  in  holding 
that  the  plain tifPs  right  was  in  the  wall,  and  consequently  was  un- 
affected by  the  destruction  of  the  defendant's  building.  See  Brondage 
y.  Warner  (N.  Y.  1841)  2  Hill  145.  The  above  rule  of  construction 
is  salutary,  because  such  restrictions  upon  the  use  of  property  militate 
against  its  progressive  development,  and  should  be  limited,  rather  than 
extended,  by  implication.  See  Jones,  Easements,  §  646;  Partridge  v. 
Gilbert  (1857)  15  N.  Y.  601;  but  see  Hoffman  v.  Kuhn  (1880)  57 
Miss.  746;  cf.  Lodge  v.  Beat  (1909)  94  Miss.  521.  However,  the  ex- 
pression, so  often  occurring  in  the  authorities,  that  the  destruction 
of  a  party  wall  terminates  all  rights  therein,  cannot  be  taken  as  a  uni- 
versal standard  of  the  duration  of  party  wall  rights,  for  frequently 
they  arise  out  of  necessity,  in  which  event  they  are  co-extensive  with 
the  necessity  that  creates  them.  Heartt  v.  Kruger  (1890)  121  N.  Y. 
386.  This  necessity  is  presented  by  the  severance  of  title  over  two 
houses  which  are  so  constructed  as  to  depend  upon  a  conunon  wall  for 
support,  and  until  both  houses  are  destroyed  the  easements  of  support 
endure.  Rogers  v.  Sinsheimer  (1873)  50  N.  Y.  646;  Eno  v.  Del 
Vecchio  (N.  Y.  1854)  4  Duer  53;  see  Richards  v.  Rose  (1853)  24  E.  L. 
&  Eq.  K.  406. 

Pleading — Mortgagee  Answering  Complaint  in  Partition  Suit. — In 
foreclosure  proceedings  by  a  mortgagee  who  had  been  made  a  party 
defendant  in  an  action  to  partition  the  mortgaged  property,  held,  the 
pendancy  of  the  partition  action  did  not  bar  him.  Harlem  Savings 
Bank  v.  Larkin  (N.  Y.  1913)  156  App.  Div.  666. 

Inasmuch  as  the  main  question  in  an  action  of  partition  is  the 
title  of  the  several  parties  who  claim  as  tenants  in  common,  the  grant- 
ing of  the  decree  will  not  affect  the  rights  of  creditors.  Speer  v.  Speer 
(1862)  14  N.  J.  Eq.  240;  Greiss  v.  Noisky  (IST.  J.  Eq.  1913)  87  Atl.  155. 
A  mortgagee,  therefore,  is  not  a  necessary  party  under  the  provisions 
of  the  code.  Code  of  Civ.  Proc,  §  1538,  and  there  is  some  authority 
for  the  proposition  that  he  is  not  even  a  proper  party  to  the  action, 
and  that  his  answer  should  be  stricken  out  as  tending  to  engraft 
upon  the  proceedings  something  which  would  delay  and  embarrass 
the  suit.  Greiss  v.  Noisky,  supra.  When,  however,  he  is  joined  as 
a  party  defendant,  and  sets  up  in  answer  his  mortgage  with  a  demand 
for  affirmative  relief,  it  does  not  tend  to  defeat,  lessen,  or  modify  the 
decree  sought  by  the  tenants  in  common,  and  does  not  come  under 
the  code  definition  of  a  counterclaim,  Code  of  Civ.  Proc,  §  501,  so 
as  to  operate  as  a  hai  to  his  independent  action.  Pomeroy,  Code  Kem. 
(4th  ed.)  620;  Dinan  v.  Coneys  (1894)  143  N.  Y.  544;  Lipman  v.  J. 
A.  I.  Works  (1891)  128  N.  Y.  58.  The  case  is  distinguishable  from 
those  where  the  primary  action  is  to  foreclose  a  mortgage,  and  either 
a  prior  or  subsequent  mortgagee  is  made  a.  party  defendant,  for  in  that 
event  the  defendant  has  a  right  to  obtain  a  judgment  enforcing  his 
lien,  and  should  necessarily  be  concluded  from  increasing  litigation 
by  bringing  a  separate  action  on  his  mortgage. 

Principal  and  Surety — Penal  Bond — Interest. — In  an  action  on  a 
contractor's  bond,  held,  the  surety  is  liable  for  interest  even  though 
this  causes  the  judgment  to  exceed  the  penalty  of  the  bond.  Empire 
State  Surety  Co.  v.  Lindenmeier  (Colo.  1913)  131  Pac.  437. 

Starting  from  the  general  proposition  that  the  penalty  of  a  bond 
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fixes  the  utmost  limit  of  the  liability  of  the  surety,  the  courts  of 
England  and  of  some  of  our  own  jurisdictions  hold  that  the  surety 
is  not  liable  for  interest  in  excess  of  the  penalty.  Tew  v.  Earl  of 
Winterton  (1792)  3  Bro.  Ch.  489;  Fraser  v.  Little  (1865)  13  Mich. 
195.  There  is  a  theory  also  that  at  common  law  no  debt  ever  drew 
interest,  and  that  since  the  statutory  interest  of  to-day  is  founded 
always  on  the  supposition  of  a  loan,  it  does  not  apply  to  a  penal  bond. 
New  Home  Sewing  Machine  Co.  v.  Seago  (1901)  128  N.  C.  158; 
Cherry's  Executors  v.  Mann  (Tenn.  1813)  Cooke  268.  But  the  ma- 
jority of  courts  in  the  United  States  allow  such  interest  beyond  the 
penalty  on  the  ground  that  this  interest  represents  damages  for  the 
failure  of  the  surety  to  discharge  his  obligation  when  it  accrued  at 
the  time  of  default.  Bank  of  Brighton  v.  Smith  (Mass.  1866)  12  Allen 
243,  251.  They  draw  a  distinction  between  the  liability  of  the  surety 
for  his  principal's  default,  which  is  limited  by  the  penalty  of  the 
bond,  and  his  liability  for  his  own  wrongdoing  in  failing  to  discharge 
the  obligation  created  by  the  bond.  Brainard  v.  Jones  (1858)  18  N.  Y. 
35.  They  also  urge  that  the  penalty  with  interest  from  the  time  of 
default  is  no  more  than  the  penalty  without  interest  on  the  day  it 
became  due.  Wyman  v.  Robinson  (1882)  73  Me.  384.  This  distinction 
between  interest  and  damages  measured  by  the  current  rate  of  interest 
seems  sotmd,  and  is  of  wide  application.  See  Case  Plow  Works  v.  Niles 
&  Scott  Co.  (Wis.  1900)  82  N.  W.  568;  13  Columbia  Law  Review  656. 
It  would,  moreover,  allow  recovery  beyond  the  penal  sum  even  in  juris- 
dictions like  North  Carolina  where  the  statute  provides  that  penal 
bonds  shall  not  bear  interest.  New  Home  Sewing  Machine  Co.  v. 
Seago,  supra. 

Public  Service  Companies — Rate  Regulation — "Going  Value". — In 
passing  upon  rates  fixed  by  a  Public  Service  Commission,  held,  allow- 
ance should  have  been  made  for  "going  value".  People  ex  rel.  Kings 
County  Lighting  Co.  v.  Wilcox  (App.  Div.  1913)  141  N.  Y.  Supp.  677. 
Upon  writs  presented  by  a  gas  company  and  by  the  cities  served 
by  the  company,  questioning  the  validity  of  certain  rates,  held,  the 
allowance  of  $1,025,000  for  "going  value"  was  correct.  Public  Service 
Oas  Co.  v.  Board  of  Public  Utility  Commissioners  (N.  J.  1913)  87 
Atl.  651.  'See  Notes,  p.  730. 

Sales — Resale  by  Unpaid  Vendor — Notice. — The  plaintiff,  having 
entered  into  a  contract  for  the  sale  of  lambs  to  the  defendant,  who 
refused  to  perform,  resold  the  lambs  and  sued  for  the  difference  in 
price.  Held,  he  did  not  have  to  give  the  defendant  notice  of  resale, 
as  the  contract  was  executory.  Leeper  v.  Schroeder  (Colo.  1913)  132 
Pac.  701. 

While  it  is  generally  conceded  that  no  notice  of  the  time  and  place 
of  resale  need  be  given  the  defaulting  purchaser,  Rosenbaums  v. 
Weeden  (Va.  1868)  18  Gratt.  785 ;  Burdick,  Sales  (3rd  ed.)  290,  there 
is  much  conflict  as  to  the  necessity  of  giving  notice  of  intention  to 
exercise  the  right  of  resale.  See  Leonard  v.  Portier  (Tex.  1890)  15 
S.  W.  414;  Tiffany,  Sales  (2nd  ed.)  341.  In  many  jurisdictions,  unless 
the  goods  are  perishable,  notice  of  intention  to  resell  must  be  given, 
and  the  buyer  has  a  reasonable  time  thereafter  within  which  he  may 
tender  payment.  Redmond  v.  Smock  (1867)  28  Ind.  365;  Sims- 
McKenzie  Co.  v.  Patterson  (1912)  10  Ga.  App.  742.  That  is  the  present 
English  doctrine;  Sale  of  Goods  Act  (1894)  56,  57  Vict.  c.  71,  §  48 


RECENT  DECISIONS.  Ul 

(3) ;  but  formerly,  under  the  English  common  law,  though  notice 
was  usually  given,  it  was  nowhere  expressly  declared  necessary.  Ben- 
jamin, Sales  (5th  ed.)  950.  The  weight  of  authority  in  this  country 
to-day  sustains  the  rule  of  the  Uniform  Sales  Act,  N.  Y.  Pers.  Prop. 
Law  (1911)  §  141  (3),  that  notice  is  not  essential.  Waples  v.  OveraJcer 
(1890)  77  Tex.  7;  Williston,  Sales,  §  548;  cf.  Magnes  v.  Sioux  City 
Seed  Co.  (1900)  14  Colo.  App.  219.  The  distinction  between  executed 
and  executory  contracts,  suggested  in  the  principal  case,  is  without 
foundation,  for,  in  either  case,  notice  merely  gives  the  vendee  another 
chance  to  perform,  or  to  protect  himself  against  a  fraudulent  resale. 
See  McDonald  Cotton  Co.  v.  Mayo  (Miss.  1905)  38  So.  372.  Where, 
however,  the  default  consists  in  the  buyer's  refusal  to  perform,  this 
additional  opportunity  is  clearly  superfluous.  Clore  v.  Robinson  (1897) 
100  Ky.  402;  Burdick,  Sales  (3rd  ed.)  290.  If  the  resale  is  unfair, 
moreover,  it  will  not  be  accepted  as  a  measure  of  damages.  See  Acker- 
man  v.  Rubens  (1901)  167  N.  Y.  405. 

Specific  Performance — Mutuality — Unilateral  Contracts. — A  tes- 
tator offered  to  devise  land  to  the  plaintiff,  if  the  latter  would  care  for 
her  until  her  death.  The  plaintiff  strictly  performed  the  terms  of  the 
offer,  but  by  the  testator's  will  the  land  was  devised  to  the  defendant. 
On  suit  to  compel  conveyance,  held,  specific  performance  of  the  con- 
tract should  be  granted.  Howe  v.  Benedict  (Mich.  1913)  142  N.  W. 
768.    See  Notes,  p.  737. 

States — ^Priority  of  Public  Claims — Subrogation. — The  plaintiff, 
surety  for  an  insolvent  bank,  having  paid  the  bank's  debt  to  the  state, 
sued  its  receiver  for  the  amount.  Held,  the  plaintiff  was  subrogated 
to  the  state's  priority  over  private  creditors.  American  Bonding  Co. 
of  Baltimore  v.  Reynolds  (D.  C.  Mont.  1913)  203  Fed.  356. 

At  common  law,  the  king  was  entitled  to  priority  in  the  payment 
of  all  debts.  See  Giles  y.  Grover  (1832)  9  Bing.  128,  275.  Since  this 
priority  is  consistent  with  the  idea  of  the  sovereignty  of  the  people, 
but  see  Freeholders  v.  State  Bank  (1878)  29  N.  J.  Eq.  268,  affirmed 
30  N.  J.  Eq.  311,  it  is  in  force  in  those  jurisdictions  which  have  adopted 
the  common  law  of  England;  Seay  v.  Bank  of  Rome  (1881)  66  Ga. 
609,  615;  Matter  of  Carnegie  Trust  Co.  (N.  Y.  1912)  151  App.  Div. 
606;  contra.  Central  Trust  Co.  v.  Third  Ave.  Ry.  (C.  C.  A.  1911) 
186  Fed.  291 ;  in  some  states,  however,  it  has  been  abolished  by  statute. 
State  V.  Wright's  Admrs.  (La.  1829)  8  Mart.  [n.  s.]  316.  In  many 
jurisdictions  where  debts  due  the  state  are  made  liens,  this  prerogative 
is  continued  in  all  its  common  law  strength  so  as  to  make  them  para- 
mount liens,  although  the  statute  is  silent  as  r^ards  priority.  Minne- 
sota v.  Central  Trust  Co.  (C.  C.  A.  1899)  94  Fed.  244;  New  England 
Loan  &  Trust  Co.  v.  Young  (1890)  81  la.  732;  but  see  William  Wilson 
etc.  Co.  Estate  (1892)  150  Pa.  285.  There  is  no  good  reason  why  a 
transfer  of  the  property  to  a  receiver  should  defeat  the  right  of  priority. 
Central  Trust  Co.  v.  N.  Y.  C.  &  Northern  Ry.  (1888)  110  N.  Y.  250; 
State  v.  Bell  (1896)  64  Minn.  400,  although  some  courts  have  held 
that  the  appointment  of  a  receiver,  by  taking  the  property  out  of  the 
debtor's  hands,  does  away  with  the  preference.  State  v.  Williams 
(1905)  101  Md.  529;  Freeholders  v.  State  Bank,  supra.  Where  the 
right  of  priority  exists,  it  is  well  established  that  a  payment  of  the 
state's  claim  by  a  surety,  as  in  the  principal  case,  subrogates  him  to 
the  state's  preference.  Hunter  v.  United  States  (1831)  5  Pet.  173,  182; 
Orem  v.  Wrightson  (1878)  51  Md.  34. 
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Statute  of  Frauds — Acceptance  and  Receipt. — The  plaintiff,  having 
contracted  orally  with  the  defendant  for  the  purchase  of  certain  books 
in  their  common  possession,  pasted  labels  bearing  his  name  upon  them 
and  assumed  ownership  of  them.  Held,  there  was  no  receipt  to  take 
the  transaction  out  of  the  Statute  of  Frauds.  Young  v.  Ingalshe 
(1913)  208  N.  Y.  503. 

To  validate  an  oral  contract,  the  evidence  of  the  acceptance  and 
receipt  required  by  the  Statute  of  Frauds,  Shindler  v.  Houston  (1848) 
1  N.  Y.  261,  must  rest  in  unequivocal  acts  of  the  parties,  and  mere 
words,  which  would  pass  title  at  common  law,  are  not  sufficient. 
Knight  v.  Mann  (1875)  118  Mass.  143;  Dehority  v.  Paxson  (1884)  97 
Ind.  253 ;  1  Mechem,  Sales,  §§  377,  383.  While,  in  England,  any  dealing 
with  the  goods  which  amounts  to  a  recognition  of  the  contract  is  a 
sufficient  acceptance.  Page  v.  Morgan  (1885)  15  Q.  B.  D.  228,  the 
American  courts  require  a  final  taking  of  the  goods  imder  the  contract. 
Stone  y.  Browning  (1877)  68  N.  Y.  598;  Burdick,  Sales  (3rd  ed.)  93. 
A  receipt,  however,  implies  the  acquisition  of  possession,  a  divesting 
of  the  vendor's  lien,  see  Hallock  v.  Alvord  (1891)  61  Conn.  194,  and 
a  taking  into  possession  by  the  vendee.  Hinchman  v.  Lincoln  (1888) 
124  U.  S.  38;  Williston,  Sales  92.  If,  however,  the  goods  are  already 
in  the  possession  of  the  buyer,  any  clear  act  of  ownership  on  his  part, 
because  of  the  inference  arising  from  the  seller's  acquiescence  in  it, 
would  seem  to  satisfy  the  statute.  Edan  v,  Dudfield  (1841)  1  Q.  B. 
302;  Snider  v.  Thrail  (1883)  56  Wis.  674;  Browne,  Statute  of  Frauds 
(5th  ed.)  §  322.  But  the  principal  case,  following  prior  New  York 
deci.sions,  Hawley  v.  Keeler  (1873)  53  N.  Y.  114;  Rodgers  v.  Phillips 
(1869)  40  N.  Y.  519,  requires  evidence  of  acts  both  of  delivery  by 
the  vendor  and  of  taking  possession  by  the  vendee  to  prove  a  receipt, 
though  the  statute  is  silent  upon  the  kind  of  proof  required.  Browne, 
Statute  of  Frauds  (5th  ed.)  §  320;  Williston,  Sales  96;  cf.  Calkins 
V.  Lockwood  (1845)  17  Conn.  154.  It  logically  follows  under  this  view 
that  goods,  not  readily  deliverable,  are  incapable  of  acceptance  and 
receipt  within  the  Statute  of  Frauds. 

Statute  of  Frauds — Sale  of  Goods — ^Payment  by  Credit. — Under  an 
oral  contract  of  sale  the  vendee,  a  creditor  of  the  vendor,  agreed  to 
and  subsequently  did  credit  the  vendor  on  his  books.  Held,  the  con- 
tract was  void  under  the  Statute  of  Frauds  because  the  credit  was 
not  given  at  the  time  of  the  contract  and  the  deceased  "was  in  no  way 
an  actor  in  regard  to  it".    Young  v.  Ingalshe  (1913)  208  N.  Y.  503. 

A  mere  agreement,  contained  in  the  contract  of  sale,  to  apply  in 
payment  a  debt  due  the  buyer  does  not  satisfy  the  Statute  of  Frauds. 
See  1  Mechem,  Sales  416;  Walrath  v.  Richie  (N.  Y.  1872)  5  Lans. 
362;  Artcher  v.  Zeh  (N.  Y.  1843)  5  Hill  200.  Not  only  do  the  New 
York  courts,  in  accordance  with  the  weight  of  authority,  require  some 
overt  act  in  addition  to  the  agreement  to  give  credit,  unequivocally 
indicating  the  intention  of  the  parties  to  substitute  credit  for  part 
payment,  Mattice  v.  Allen  (N.  Y.  1867)  3  Abb.  Ct.  App.  Dec.  248; 
Milos  v.  Covacevich  (1901)  40  Ore.  239;  Johnson  v.  Tabor  (Miss.  1912) 
67  So.  365,  but  even  hold  that  the  secret  entry  of  the  credit  on  the  blank 
leaf  of  a  book  "not  connected  with  the  seller's  account"  is  insufficient. 
Teed  v.  Teed  (N.  Y.  1865)  44  Barb.  96;  see  Brabin  v.  Hyde  (1865) 
32  N.  Y.  519-523.  The  looseness  of  the  court's  language,  however, 
makes  it  extremely  difficult  to  determine  whether  the  principal  case 
falls  within   the  accepted  doctrine  of  the  jurisdiction  or  whether  it 
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goes  still  further  by  requiring  a  physical  act  on  the  part  of  both  parties. 
This  affords  an  excellent  illustration  of  the  uselessness  of  the  Statute 
of  Frauds  as  a  guide  to  business  conduct,  due  to  the  uncertainties 
involved  in  its  interpretation.  The  principal  case,  however,  is  sound, 
for  although  the  Uniform  Sales  Act  does  not  require  part  payment 
to  be  made  at  the  time  of  the  contract,  Burdick,  Law  of  Sales  (3rd 
Ed.)  44  n.  1 ;  N.  Y.  Laws  1911  ch.  671,  §  85,  yet  since  the  original  action 
was  brought  under  the  former  statute,  the  Sales  Act  did  not  govern. 
See  12  Columbia  Law  Keview  378. 

Wills — Construction — "Survivor"  as  "Other". — After  a  life  interest, 
the  testator  devised  his  property  equally  to  his  seven  children,  provid- 
ing that  his  five  daughters  should  enjoy  the  income  of  their  respective 
shares  for  life,  and  that  if  any  should  die  without  issue  her  share 
should  be  equally  divided  among  the  surviving  brothers  and  sisters; 
but  if  such  deceased  daughter  should  have  issue,  her  share  to  such 
issue.  Held,  the  issue  of  a  deceased  child  could  not  share  with  the 
other  children  in  the  estate  of  a  daughter  dying  without  issue.  Baker 
V.  Baker  (Ala.  1913)  62  So.  284. 

In  the  absence  of  a  limitation  over  in  case  none  of  the  class  has 
issue,  which  would  indicate  the  testator's  intention  to  have  the  mem- 
bers of  the  group  take  in  every  other  contingency,  Wake  v.  Varah 
(1876)  L.  R.  2  Ch.  Div.  348;  Smith  v.  Smith  (1908)  157  Ala.  79,  the 
weight  of  authority  construes  the  language  strictly  and  refuses  to 
regard  the  word  "survivors"  as  synonymous  with  "others".  Guernsey 
v.  Guernsey  (1867)  36  K  Y.  267;  Harrison  v.  Harrison,  L.  R.  [1901] 
2  Ch.  136.  Regard,  however,  for  the  conceded  probable  intention  of 
the  testator  to  distribute  his  estate  equally  among  the  individuals  of 
the  group,  Bacons  Estate  (1902)  202  Pa.  535;  Badger  v.  Gregory 
(1869)  L.  R.  8  Eq.  Cas.  78,  and  an  endeavor  to  avoid  intestacy.  Smith 
V.  Osborne  (1857)  6  H.  L.  *374,  have  led  to  many  contrary  holdings. 
A  very  reasonable  solution,  which  unfortunately  has  not  been  followed, 
is  to  construe  "survivors"  as  "others"  wherever  the  gift  to  the  sur- 
vivors is  to  take  effect  upon  the  decease  of  any  members  of  the  class, 
combined  with  some  collateral  event,  since  the  testator  did  not  primar- 
ily intend  the  ulterior  gift  to  rest  upon  survivorship  but  upon  death 
without  issue.  Ainton  v.  Brooks  (1834)  7  Sim.  *204.  It  is  sub- 
mitted that  in  the  principal  case,  since  the  words  of  divestiture  are 
attached  to  the  gift  to  the  issue,  the  heirs  of  the  son  who  predeceased 
his  sister,  dying  without  issue,  might  have  been  permitted  to  share 
stirpitually,  upon  the  theory  that  all  other  children  had  a  vested  re- 
mainder in  the  estate  of  any  one  of  the  daughters,  subject  to  be  divested 
only  upon  her  leaving  issue.    Cf.  Graves  v.  Spurt    (1895)  97  Ky.  651. 
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The  Law  of  Damages  and  Compensation.  By  F.  O.  Arnold. 
London:  Butterworth  &  Co.    1913.    pp.  Ixxvi,  367. 

For  the  American  lawyer  this  book  possesses  much  less  interest 
and  value  than  any  of  our  standard  works  on  the  subject.  It  gives 
little  attention  to  American  cases  and  rarely  cites  an  American  writer. 
Indeed,  the  only  reference  to  an  American  text  book  which  a  rather 
careful  search  has  discovered  is  to  the  sixth  edition  of  Sedgwick  on 
Damages.  And  yet,  the  ninth  edition  of  that  great  work,  noticed  in 
this  Review  for  February,  1913,  at  p.  175,  appeared  before  Mr.  Arnold's 
volume  went  to  press. 

Limiting  his  discussion  to  English  cases,  our  author  is  able  to  cover 
his  subject  in  a  book  of  moderate  size  (three  hundred  and  sixteen 
pages) ;  while  the  latest  edition  of  Sedgwick  fills  four  volumes  with 
nearly  three  thousand  pages  of  text,  exclusive  of  the  Table  of  Cases 
and  Index.  Happy  is  the  lot  of  an  English  lawyer  or  law-writer  in 
contrast  with  that  of  his  American  brother!  A  single  volume  contains 
all  of  the  decisions  for  a  year  of  the  Court  of  last  resort  for  the 
British  Empire,  while  the  grist  of  cases  ground  out  by  the  lower  courts 
is  of  Lilliputian  proportions  in  comparison  with  ours.  As  a  result, 
Mr.  Arnold  easily  disposes  of  damages  upon  the  sale  of  goods  in 
sixteen  pages,  whereas  this  topic  extends  through  one  hundred  and 
ten  pages  in  Sedgwick.  In  England,  condensation  has  been  aided  by 
the  Sale  of  Goods  Acts,  while  the  Uniform  Sales  Act  has  not  yet  been 
adopted  by  a  sufficient  number  of  our  states  to  make  its  influence  felt 
in  this  direction. 

Undoubtedly,  the  moderate  size  of  Mr.  Arnold's  book  is  not  due 
wholly  to  the  moderate  bulk  of  judicial  decisions  which  he  has  to  con- 
sider. It  results  in  part  from  his  determination  not  to  theorize  about 
the  law,  but  to  formulate  existing  rules  of  law.  Contrast,  for  ex- 
ample, his  treatment  of  liability  in  damages  for  "mental  anguish," 
"nervous  shock,"  "fright,"  "wounded  feelings"  and  the  like,  with  the 
treatment  of  the  same  topic  in  Sedgwick.  He  sums  up  the  result 
of  English  decisions  concisely  and  accurately,  but  makes  no  attempt 
to  trace  the  history  of  existing  anomalies  nor  to  correct  them.  On 
the  other  hand,  the  editors  of  Sedgwick  have  analyzed  the  English  as 
well  as  the  American  decisions,  and  have  formulated  what  they  be- 
lieve to  be  the  correct  principles  to  be  applied  hereafter  by  the  courts. 

A  similar  contrast  is  discernible  in  the  treatment  of  proximate 
cause  by  these  two  authors.  Arnold  states  judicial  results;  Sedgwick 
undertakes  to  harmonize  conflicting  decisions,  when  this  is  possible, 
but  always  to  champion  doctrine  which  is  believed  to  be  sound.  It  is 
worthy  of  remark  that  neither  of  these  authors  shows  any  disposition 
to  discard  the  term  "proximate  cause"  for  that  of  "legal  cause." 

Although  Mr.  Arnold's  work  will  not  supplant  any  of  the  American 
text  books  on  Damages,  it  will  be  found  of  real  worth  to  members  of 
our  bar,  as  a  supplement  to  them.  It  is  an  excellent  and  convenient 
compendium  of  English  decisions  upon  this  subject. 

Francis  M.  Burdich. 
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The  Fixed  Law  of  Patents.  By  William  Macomber.  Second  Edi- 
tion.   Boston:  Little,  Brown  &  Co.    1913.      pp.  elxix,  1044. 

The  work  is  not  a  treatise  or  text  book,  nor  is  it  a  digest.  It  is  a 
condensed  case  book  on  the  law  of  patents,  but  only  in  so  far  as  that 
law  has  been  pronounced  by  the  Supreme  Court  of  the  United  States 
and  the  nine  Circuit  Courts  of  Appeals.  We  are  told  in  the  preface 
that  the  labor  grew  out  of  the  necessities  of  the  author's  practice, 
and  that  the  book  is  written  to  put  between  the  thumb  and  finger  of 
the  busy  general  practitioner  answers  to  the  questions  of  patent  law 
that  arise  from  day  to  day  in  general  practice.  We  are  told  also  in 
the  preface  that  "the  entire  work  is  founded  on  the  principle  that  a 
patent  is  a  monopoly  created  in  contravention  of  the  common  law, 
and  that  every  decision  must,  therefore,  root  back  in  a  statute,"  and 
that  "every  main  proposition  is  accordingly  worked  out  from  the 
statute."  Circuit  Court  decisions  are  excluded  because  of  their  sup- 
posed lack  of  finality  and  also  presumably  because  of  their  great  bulk. 
The  author  frankly  admits  that  this  "renders  the  work  incomplete, 
in  a  sense,"  but  he  believes  that  it  places  the  work  "without  the  pale 
of  flux  and  gives  it  the  character  of  a  code,  rather  than  the  detail 
of  a  digest."  No  study  of  the  patent  law  is,  of  course,  complete  on 
the  historical  side  that  omits  the  constructive  decisions  at  circuit  of  the 
early  days  and  no  study  of  the  patent  law  is  complete  on  the  practical 
administrative  side  that  omits  the  decisions  of  the  lower  courts  of 
to-day.  But  the  author's  work  is  to  be  judged  by  the  way  in  which 
he  presents  that  portion  of  the  field  of  patent  law  that  he  selects  for 
presentation,  and  he  has  undoubtedly  selected  the  more  authoritative 
part. 

The  author  says  that  no  appellate  decision  stating  "any  principle 
or  rule"  is  intentionally  omitted.  The  method  of  statement  is  to  em- 
ploy the  exact  language  of  the  decision,  followed  by  a  recital  of  the 
authorities  upon  which  it  is  based.  The  condensation  consists  almost 
entirely  in  mere  omission  (and  the  vast  bulk  of  all  decisions  is  omitted). 
The  arrangement  is  under  titles  and  section  headings,  as  in  a  digest. 
And  under  each  section  heading  the  arrangement  of  cases  is  generally 
chronological,  and  successive  section  headings  not  infrequently  (and 
quite  usefully)  illustrate  contrasted  opposite  rules  relating  to  the  same 
subject.  Here  and  there  a  case  is  followed  by  a  brief  note  of  criticism, 
commendation,  or  suggestion,  always  printed,  however,  in  such  form 
as  to  be  readily  distinguishable  from  the  case  itself.  An  analysis  of 
the  patent  statutes  is  made  under  identical  titles.  There  is  a  table 
of  cases  excerpted  with  names  of  judges,  citation  of  case  below  and, 
in  many  instances,  of  other  cases  on  the  same  patent.  There  is  also 
a  "Brief  Survey"  of  the  law  arranged  under  the  same  alphabetical 
headings,  "written  in  the  freedom  of  personal  expression."  A  table 
of  cases  cited  and  a  general  index  complete  the  work. 

Within  the  scope  of  the  work  the  selection  of  cases  seems  to  be 
wise  and  fairly  exhaustive. 

The  condensation  of  individual  cases  by  omission  merely  and  by 
omission  of  the  great  bulk  of  all  of  them,  including  all  discussions  as 
to  particular  patents,  their  validity  and  scope,  and  as  to  particular 
infringements,  leaving  the  cases  to  stand  only  as  pronouncements  of 
general  principles  and  rules,  seems  to  the  writer,  after  a  considerable 
examination  and  use  of  the  book,  to  have  been  carried  out  not  only 
with  infinite  patience,  but  with  great  skill,  and  to  have  been  carried 
to  a  wise  extreme,  so  that  a  single  volume  in  good  type  and  not  too 
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bulky  for  convenient  handling  covers  the  whole  field.  And  rigid 
adherence  to  the  langauge  of  the  court  itself  renders  each  excerpt  au- 
thoritative. No  reliance  whatever  has  been  placed  upon  syllabus  of 
court  or  reporter  (on  which  digests  are  ordinarily  based)  and  the  ex- 
cerpts therefore  have  special  authority.  One  will  turn  of  course  to 
the  original  cases  themselves  for  exhaustive  study  and  one  must  so 
turn  for  any  study  of  the  application  of  the  principles  and  rules  to 
the  facts  of  particular  cases.  But  the  book  is  merely  a  guide  to,  and 
help  in,  such  study,  and  a  brief  survey  of  principles  and  rules  as  laid 
down  in  the  cases  themselves.  As  such,  it  is  entirely  novel  in  aim 
and  method,  and  is  imique  in  its  compactness,  authority,  and  com- 
pleteness, and  for  these  reasons  it  is  invaluable  not  merely  to  the 
general  practitioner,  but  even  more  so  to  the  practising  patent  lawyer. 
We  notice  little  unnecessary  repetition  (that  on  pages  783  to  787  re- 
peating pages  548  to  551  being,  however,  a  glaring  instance)  and  no 
prolixity. 

The  titles  and  section  headings  are  for  the  most  part  excellent  and 
in  many  instances  quite  original,  and  with  the  ntmierous  cross-refer- 
ences enable  one  quite  reliably  and  quickly  to  find  the  authorities  he 
seeks.  The  path,  however,  is  not  always  direct.  For  example,  the 
familiar  digest  heading  "Two  years'  public  use  and  sale  before  appli- 
cation" is  not  found  either  in  the  body  of  the  work  or  in  the  general 
index.  The  cases  on  that  subject  are  found  partly  under  the  heading 
"Public  Use"  §§  849  to  858  inclusive  (where  cases  relating  to  "prior 
public  use  by  others  before  the  patentee's  invention,"  which  constitutes 
anticipation,  are  intermingled  with  cases  relating  to  two  years'  public 
use  or  sale  before  application,  which  constitutes  a  bar),  and  partly 
under  the  heading  "Defenses:"  "§  321.  Statutory— Prior  Public  Use 
or  Sale."  Another  example  is  the  familiar  problem  of  the  "pioneer" 
invention.  That  heading  does  not  occur.  The  cases  are  found  partly 
under  "Cflaims:"  "§  197.  Construction— Generic"  and  "§  241.  Gen- 
eric;" partly  under  "Infringement:"  "§  497.  Generic  Patent;"  and 
partly  under  "Invention:"  "§  640.  Generic — Construction"  to 
"§  644.  Generic — What  is."  It  would  seem  that  the  general  index 
might  with  profit  be  considerably  amplified. 

The  table  of  cases  excerpted  gives  the  names  of  court  and  judge. 
That  is  always  useful  and  is  sometimes  important,  but  the  year  of 
decision  should  also  be  given;  and  to  give  these  same  details  also  in 
the  body  of  the  work  would  be  an  added  convenience,  especially  the 
circuit  and  the  year. 

The  "Brief  Survey"  (pp.  1  to  76)  is  in  no  sense  a  treatise  on 
patent  law,  but,  under  alphabetical  headings,  paralleling  those  of  the 
cases  themselves,  it  picks  out  the  high  lights  of  the  cases  with  inter- 
esting and  suggestive  comment  and  full  references  and  cross-refer- 
ences and  with  the  wit  of  extreme  brevity. 

Here  and  in  short  notes  among  the  cases  our  author  occasionally 
criticises  or  commends  particular  decisions,  but  always  with  a.  frank 
sincerity  and  insight  that  challenges  attention  whether  one  agrees 
or  not,  and  that  cannot  but  be  helpful  to  bench  and  bar  alike. 

The  Supreme  Court  does  not  escape  criticism.  Of  one  particular 
decision  {W estinghouse  vs.  Boyden,  170  U.  S.  637,  holding  that  Boy- 
den  had  not  infringed  the  Westinghouse  patent  although  Westinghouse 
had  made  a  pioneer  invention)  he  says  (p.  25)  that  he  "agrees  with 
the  four  dissenting  Supreme  Court  Justices  and  many  of  our  ablest 
lawyers  in  regarding  it  as  contrary  to  the  spirit  and  trend  of  other 
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decisions,  as  depriving  great  genius  of  its  just  reward,  and  as  putting 
a  premium  upon  *  *  *  thievery  *  *  *"  (see  also  pp.  48,  65,  and 
638-640) ;  and  in  another  place  he  says  (p.  53) :  "the  writer  is  under 
the  profound  conviction  that  the  rule  of  that  case  marks  a  halt  in 
the  progress  hitherto  due  to  the  protection  of  basic  invention;"  and 
in  the  later  decision  in  the  Expanded  Metal  case  (p.  1011),  214  U.  S. 
366,  he  saw  "the  entering  wedge  for  the  reversal  of  the  bad  law"  of 
the  Westinghouse  case. 

"The  much  discussed  Mimeograph  case  {Henry  vs.  Dick,  224  TJ.  S. 
1)  our  author  characterizes  as  "a  perfectly  logical  case-law  decision" 
(p.  29)  and  as  undoubtedly  "enforced  by  prior  decisions  both  American 
and  English,"  (p.  1023),  but  to  him  it  "seems  a  contravention  of 
substantive  law"  (p.  37)  and  on  moral  and  economic  grounds  he 
gives  it  but  grudging  assent  (p.  1023)  and  thinks  it  probable  that 
"the  immunities  granted  a  patentee  by  this  and  the  Harrow  case 
(Bement  vs.  National,  186  TJ.  S.  70)  will  be  circumscribed  either  by 
statutory  enactment  or  by  change  of  judicial  view*'  (p.  59).  It  is 
impossible,  however,  on  any  rule  of  reason,  to  reconcile  the  dissenting 
opinion  in  the  Mimeograph  case  with  the  fundamental  character  of 
patent  property  as  immemorially  defined  in  the  statutes  and  in  the 
authorities,  and  it  is  equally  difficult  to  see  how  reason  could  come  at 
any  time  to  any  other  conclusion  than  that  reached  by  the  majority 
of  the  court. 

Our  author  finds  great  satisfaction,  too,  in  the  decision  in  Westing- 
house  vs.  Wagner,  225  U.  S.  604,  putting  "on  sound  foundations," 
in  his  opinion  (p.  1014,  66),  "the  rules  of  segregation  and  trustee 
ex  maleficio"  on  accountings,  where  segregation  is  rendered  impossible 
by  the  conduct  of  the  defendant — ^this  "after  more  than  a  quarter 
of  a  century  of  misconstruction  of  the  statute  and  academic  refine- 
ment and  sophistry  centering  about  the  old  Mop  Case"  (Garretson 
vs.  Clark,  111  TJ.  S.  121).  But  the  rule  of  Westinghouse  vs.  Wagner 
that  the  burden  of  proof  of  segregation  shifts  from  the  plaintiff  to 
the  defendant  where  such  segregation  is  rendered  impossible  by  the 
act  of  the  defendant,  is  logical  and  just  only  in  case  such  act  of 
the  defendant  was  such  act  of  deliberate  and  intentional  confusion. 
If  it  has  any  wider  application  it  would  seem  to  be  unfoimded  in 
reason  or  in  other  authority  and  to  be  fraught  with  danger  for  the 
future. 

Another  dangerous  tendency  in  some  of  our  Circuit  Courts  of  Ap- 
peals which  the  author  has  not  picked  out  for  criticism  is  illxistrated 
in  Benbow-Brammer  vs.  Straus,  166  Fed.  114,  170  Fed.  965,  namely 
the  tendency,  under  impulse  of  large  commercial  use  and  under  guise 
of  the  doctrine  of  equivalents,  to  disregard  limitations  expressly  and 
deliberately  laid  in  the  claim — in  other  words  the  tendency  to  revert 
in  effect  to  the  earlier  English  rule  and  to  make  over  the  patent  by 
judicial  construction  into  a  patent  for  what  the  court  finds  the  inventor 
actually  did,  and  r^ardless,  in  effect,  of  what  the  inventor  himself 
thought  he  did,  as  evidenced  by  his  claims,  and  of  what  the  examiner 
thought  the  inventor  entitled  to,  as  evidenced  also  by  the  claims.  This 
tendency,  if  carried  to  its  logical  limit,  would  leave  the  government 
grant  in  effect  without  definition  of  its  metes  and  bo\mds,  and  would 
leave  the  public  without  notice  as  to  such  metes  and  bounds,  and 
would  change  the  patent  law  in  its  practical  applications,  to  the  arts 
and  industries  from  the  substantially  exact  science  that  it  usually  has 
been  to  little  more  than  gfuess-work. 
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The  selection  of  title  ("The  Fixed  Law  of  Patents")  suggests  the 
question  how  any  body  of  law  can  be  called  "fixed"  which  is  authori- 
tatively pronounced  by  nine  coordinate  and  independent  appellate 
courts.  Patents  are  nation-wide  in  their  nature  and  application.  Thie 
Circuit  Courts  of  Appeals  are  territorially  limited  in  their  jurisdic- 
tion; and  yet  as  between  parties  properly  before  them  their  findings 
are  conclusive  wherever  throughout  the  nation  those  parties  go.  That 
a  given  patent  may  in  the  eyes  of  the  law  mean  one  thing  in  one 
circuit  and  another  thing  in  another  circuit, — may  mean  one  thing  as 
between  the  patentee  and  A  and  another  thing  as  between  the  patentee 
and  B, — may  perchance  be  valid  in  the  one  case  and  invalid,  that  is 
to  say,  no  patent  at  all,  in  the  other  case, — ^would  seem  impossible, 
if  it  were  not  the  fact.  Our  author  is  alive  to  this  situation,  saying 
(p.  93)  in  criticising  Kessler  vs.  Eldred,  206  F.  S.  285 : 

"It  is  believed  that  nothing  short  of  Congressional  action  amending 
the  Circuit  Court  of  Appeals  Act,  can  give  relief  from  the  utter  chaos 
which  now  exists." 

If  the  suggestion  were  made  for  change  of  title  to  "The  Mixed  Law 
of  Patents"  in  place  of  "The  Fixed  Law  of  Patents,"  it  would  be  only 
to  startle  attention  to  this  strange  and  anomalous  situation  (which 
the  Supreme  Court  does  not  relieve)  and  to  help  concentrate  effort 
on  Congress  to  give  relief,  for  example,  by  passing  the  most  excellent 
bill  of  the  American  Bar  Association  for  a  national  Court  of  Patent 
Appeals,  a  bill  which  that  Association  has  advocated  for  the  last  ten 
years. 

Mr.  Macomber's  book  is  well  arranged  and  well  printed,  and  it  has 
already  become  necessary  to  the  profession,  and  is,  within  the  limits 
of  its  scope,  invaluable  to  the  student  of  patent  law.  It  is  the  most 
important  contribution  that  has  been  made  in  years  to  the  systematic 
presentation  of  the  actual  working  rules  and  principles  of  the  patent 
law  as  pronounced  in  appellate  cases,  whether  those  rules  and  prin- 
ciples be  regarded  as  in  flux  or  in  code,  as  fixed  or  mixed. 

Wm.  Houston  Kenyan. 

Corporation  Forms  and  Precedents.  By  William  Meade 
Fletcher.    Chicago:  Callaghan  &  Co.    1913.    pp.  xli,  2122. 

The  author  offers  his  work  to  lawyers  and  to  i)ersons  interested  in 
corporations  "as  a  complete  collection  of  practical  corporation  forms 
and  precedents,"  He  has  succeeded  admirably.  The  collection  of 
forms  is  both  exhaustive  and  accurate.  It  is  supplemented  by  fre- 
quent foot-notes  referring  to  judicial  decisions  where  the  courts  have 
passed  upon  or  construed  the  forms.  The  chapters  on  "Voting 
Trusts,"  "Merger  and  Consolidation,"  and  "Keorganization"  are  espe- 
cially valuable.  But  the  author  does  not  content  himself  with  simply 
presenting  the  stock  forms  used  in  all  the  states.  He  also  has  collected, 
with  commendable  industry,  sets  of  forms  for  each  of  the  different 
states.  The  reviewer  carefully  examined  the  forms  submitted  for 
Illinois,  New  Jersey,  and  New  York,  and  found  them  not  only  re- 
liable but  accompanied  by  most  serviceable  lists  of  recent  cases. 

The  index  is  a  most  important  feature  in  a  work  of  this  kind.  It 
is  not  too  much  to  say  that  the  index  to  this  collection  is  sufficiently 
minute  to  satisfy  any  ordinary  need.  It  is,  moreover,  exhaustive  in 
its  cross-references. 
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The  make-up  and  appearance  of  the  book  are  excellent.  It  is 
printed  on  very  thin  paper  in  clear  legible  type,  and  though  it  con- 
tains considerably  over  two  thousand  pages  it  is  only  two  and  one- 
half  inches  in  thickness.  This  feature  will  be  appreciated  in  law  ofBces 
whose  oyerburdened  shelves  have  long  been  groaning.  In  all  respects, 
the  work  is  ably  conceived  and  executed. 

7.  Maurice  Wormser. 

Enactments  in  Parliament  Specially  Concerning  the  Univer- 
sities OF  Oxford  and  Cambridge,  the  Colleges  and  Halls  Therein, 
AND  the  Colleges  of  Winchester,  Eton,  and  Westminster.  Edited 
by  Lionel  Lancelot  Shadwell,  m.  a.,  of  New  College,  Oxford.  4  Vols. 
Oxford:  Clarendon  Press.     1912.     pp.  xxxix,  360;  407;  420;  384. 

Dr.  GriflSth's  well-known  edition  of  "Enactments  in  Parliament 
specially  concerning  the  Universities  of  Oxford  and  Cambridge"  in- 
cludes only  enactments  which  were  in  force  in  the  year  1869.  Some 
twelve  or  thirteen  years  ago  this  edition  was  nearly  exhausted;  and 
Mr.  Shadwell's  collection  was  then  begun  at  the  request  of  the  Dele- 
gates of  the  Clarendon  Press,  with  which  in  its  production  the  Oxford 
Historical  Society  has  been  associated.  The  present  collection  covers 
a  much  wider  field  than  that  embraced  in  Griffith's  edition;  for  in 
it  are  included  essentially  all  the  enactments  at  present  or  at  any  pre- 
vious time  in  force  affecting  the  two  Universities  and  their  Colleges, 
as  well  as  legislation  respecting  the  Colleges  of  Winchester,  Eton  and 
Westminster,  which  in  certain  respects  have  been  quite  closely  asso- 
ciated with  the  Colleges  of  the  Universities.  The  editor  has  carefully 
drawn  attention,  both  in  the  table  of  contents  and  in  foot-notes,  to 
enactments  that  have  been  repeated  or  have  ceased  to  be  in  force, 
either  wholly  or  so  far  as  concerns  the  Universities  and  Colleges.  We 
fully  appreciate  the  editor's  point  of  view  in  making  an  exception 
in  the  case  of  the  repeals  by  Statute  Law  Revision  Acts  (see  Vol.  1, 
c.  xi),  but  must  nevertheless  regret  that  the  reader  has  not  been  put 
on  his  guard  as  to  all  enactments  affected  by  these  Acts. 

The  work  contains  a  good  many  valuable  foot-notes;  but  we  are 
surprised  at  the  small  number  of  cases  cited  (see  Vol.  1,  p.  xxxvii). 
The  index  supplements  the  table  of  contents  in  assisting  the  reader 
to  make  his  way  through  the  mass  of  miscellaneous  enactments  con- 
tained in  the  four  volumes.  Because  the  index  contains  no  reference 
to  "students"  and  "studies"  (except  s.  v.  Christ  Church)  we  are  not 
to  assume  that  students  and  studies  have  not  been  important  features 
of  the  life  at  the  Universities  and  Colleges  1  The  editor's  preface  is 
interesting,  but  all  too  short  to  satisfy  the  inquiring  reader  (Vol.  1, 
pp.  iii-xiv).  It  is  a  pity  that  the  editor  has  not  always  given  us  the 
text  of  enactments:  a  summary  will  not  take  its  place.  However,  to 
have  given  the  full  text  of  all  the  enactments  would  have  greatly  in- 
creased the  bulk  of  the  work,  and  readers  must,  therefore,  content 
themselves  at  places  with  the  editor's  indication  as  to  the  subject 
matter  of  the  statutes.  On  the  whole,  the  editor's  work  has  been  done 
very  carefully  and  successfully.  He  is  to  be  congratulated  upon  the 
completion  of  an  arduous  undertaking. 

The  enactments  have  been  placed  in  chronological  order.  Beginning 
with  the  statute  27  Edward  III,  c.  13,  on  Apparel  and  concluding  with 
the  Copyright  Act,  1911,  the  collection  embraces  the  l^slation  of 
nearly  seven  centuries.  The  diversity  of  topics  covered  by  the  enact- 
ments is  remarkable.    We  may  read  of  wine  licenses  and  tippling  in 
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inns,  tobacco  in  theatres,  lotteries,  beggars,  the  plague,  the  sale  of 
flesh,  the  assize  of  bread,  and  divers  other  matters.  So,  too,  we  may 
study  legislation  upon  subjects  of  different  import,  such  as  the  oaths 
of  allegiance  and  supremacy,  incorporation,  collie  leases,  papal  juris- 
diction. Parliamentary  elections, , the  assembling  of  Parliament,  the 
Bill  of  Eights,  charitable  gifts,  tests.  University  police,  the  ecclesi- 
astical commission,  the  income  tax,  and  local  government.  Some  of 
the  many  statutes  included  in  the  collection  have  a  purely  local  in- 
terest, while  others  possess  a  national  and  even  broader  historical 
significance.  One  is  surprised  that  the  enactments  offer  little  infor- 
mation upon  the  history  of  the  Universities  and  Colleges  and  of  the 
systems  of  education  which  they  have  fostered.  On  the  other  hand, 
the  student  of  social,  political,  economic  and  legal  history  will  dis- 
cover in  the  volumes  much  that  will  interest  and  instruct  him. 

Special  attention  may  here  be  drawn  to  the  value  of  the  collection 
for  the  study  of  English  legal  history.  To  the  historian  of  judicial 
institutions  the  volumes  furnish  considerable  information  upon  the 
University  courts  and  their  jurisdiction  (see  index,  s.  v.),  Chancellor 
of  University,  Courts  of  Universities,  Justices  of  the  Peace,  Police,  a 
subject  much  in  need  of  full  and  careful  treatment  by  a  competent 
scholar.  So,  too,  there  are  here  collected  a  fair  number  of  statutes 
bearing  upon  Parliamentary  history,  and  other  constitutional  matters. 
(See  index,  s.  v.  Parliament;  Star  Chamber;  Tests;  Oaths  of  al- 
legiance, supremacy,  and  abjuration;  army;  Privy  Council;  Solemn 
League  and  covenant,  etc.).  The  student  of  common  and  statutory 
law  and  of  equity  will  also  find  materials  in  the  editor  upon  advowsons, 
alienation,  aliens,  annuities,  assize,  attorneys  and  solicitors,  benefices, 
borrowing,  capital,  money,  charitable  endowments,  charitable  Trusts 
Act,  charity  commissioners,  charters,  clerks  of  the  market,  clubs, 
copyright,  copyhold,  corn  rents,  corporations,  fairs,  fines,  inclosure, 
incorporeal  hereditaments,  inns  of  court  and  chancery,  Jews,  land, 
leases,  legacy.  Lottery  Acts,  markets,  mortgage,  mortmain,  poor  relief, 
press,  prisons,  property,  purchase  of  land,  Quare  impedit  writ,  rates, 
reversion,  Roman  Catholics,  sale,  sedition,  subsidy  and  Land  Tax 
Acts,  trusts.  University  and  College  Estate  Acts,  weights  and  measures, 
wills,  etc.  The  historian  of  ecclesiastical  law  will  find  much  in  the 
collection  upon  such  subjects  as  canonries,  cathedral,  chantries,  chan- 
cellor of  diocese,  deans  and  canons,  ecclesiastical  jurisdiction,  etc.  It 
will  thus  be  seen  that  Mr.  Shadwell's  work  is  to  be  viewed  as  a  col- 
lection of  statutory  authorities  upon  English  legal  history.  Par- 
ticularly in  view  of  the  anomalous  character  of  the  two  old  Univer- 
sities and  their  Colleges  no  one  interested  in  the  development  of  the 
law  can  afford  to  neglect  the  study  of  these  volumes. 

H.  D.  Hazeltine. 
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